
 

 

 

No. 08A1096 

IN THE 

Supreme Court of the United States 
___________________ 

 
INDIANA STATE POLICE PENSION TRUST, ET AL., 

Applicants, 
 

v. 
 

CHRYSLER LLC, ET AL., 
Respondents. 

___________________ 

RESPONSE TO APPLICANTS’ SUPPLEMENTAL STATEMENT 

___________________ 

Chrysler LLC et al. respectfully submits this response to the “supplemental 

statement” in support of the stay application filed by the Funds.  In their 

supplement, the Funds quote statements attributed to Fiat’s CEO in a news report 

and submit that this unexamined hearsay shows that the “risk of termination by 

Fiat if the transaction does not close by June 15 no longer provides a basis for 

driving the timing of these proceedings.” 

That is not true.  The Master Transaction Agreement provides that the Fiat 

Sale will automatically terminate if the closing does not occur before June 15, 2009: 

Section 10.01.  Termination.  This Agreement shall be 
terminated at any time prior to the Closing Date, 
notwithstanding any requisite approval of this 
Agreement, as follows: 

*  *  * 
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(c) automatically, if the Closing Date shall not have 
occurred on or before June 15, 2009 (the “End Date”); 
provided that termination shall not occur automatically if 
either the Company or Fiat elects in its sole discretion to 
extend the End Date by 30 days if such party has not 
obtained [certain regulatory authorizations] and all other 
conditions to Closing have been or are capable of being 
timely satisfied; 

(Add., attached hereto, at 6a.) 

At the three-day hearing on the Debtors’ motion to approve the sale, the topic 

of the urgency of proceeding with the sale was also addressed extensively, and the 

Bankruptcy Court thereafter made express findings that, inter alia, “the Fiat 

Transaction is the only option that is currently available.  The only other 

alternative is immediate liquidation of the company.”  (Stay Opp. App. 17a.)  

Indeed, at the hearing, the Fiat executive who lead that company’s negotiation 

effort testified in response to the Funds’ questioning on cross examination on this 

very topic that “if this agreement is not closed by June 15th, we would need to 

reconsider our ability to consummate the transaction.”  (Add 11a.)  Fiat also 

testified that, without the interim debtor-in-possession financing provided to 

Chrysler that is conditioned on the sale closing, “Chrysler cannot stay alive,” a fact 

that was uncontroverted at the three-day hearing and expressly found by the 

Bankruptcy Court in its decision approving the Fiat Sale.  (Add. 10a.)  This 

executive further testified that “in one month Chrysler needs to face payables of 1.5 

billion on average” and that, if Chrysler remains idle for an additional month, Fiat’s 

shareholders “will never support . . . paying 1.5 billion of payables without 

generating any revenue.”  (Id.) 



 

 3 

The single hearsay statement reported by the media and relied upon by the 

Funds as a basis for trying to delay the closing further does not conflict with Fiat’s 

sworn testimony in any way.  Even if this statement were accepted as true, the 

notion that Fiat “will never walk away” does not change that the Fiat Sale will, by 

its express terms, automatically terminate if it is not consummated by June 15, 

2009.  Rather than “walk away,” Fiat may well be willing to renegotiate the terms of 

some other, less-favorable transaction with Chrysler, the United Auto Workers, the 

U.S. Treasury, and the Canadian government.  But there is no guarantee that a 

new deal could ever be struck; and, given Chrysler’s precipitous state, every day 

past June 15 increases the risk that Chrysler’s business will not be able to restart 

successfully. 

Also, if the parties cannot come to terms on a re-negotiated deal in the event 

that their agreement automatically terminates on June 15, Fiat may instead pursue 

a strategy of purchasing only some of Chrysler’s more desirable assets in a free-fall 

liquidation as opposed to entering into a re-negotiated transaction to purchase 

substantially all of Chrysler’s assets as a going concern.1  The point is that after 

June 15, 2009 the deal dies by its own terms and will have to be re-done or may be 

                                                 
1  This is not mere speculation.  In another media report that the Funds did not 
bring to the Court’s attention, Fiat’s Chairman was quoted on The Wall Street 
Journal’s website this morning as stating that Fiat has a “plan B” if the Fiat Sale 
does not go forward as approved by the Bankruptcy Court.  Analysts have also 
commented that Fiat appears to have positioned itself to purchase parts of Chrysler 
in a liquidation proceeding in bankruptcy.  See S. Mufson, “Leaning on Fiat's Sense 
of Direction to Guide Chrysler,” The Washington Post, Apr. 14, 2009, at A12 (“Many 
analysts also believe that Marchionne is positioning Fiat to scoop up Chrysler 
assets if the U.S. company ends up in bankruptcy.”). 
 



 

 4 

abandoned for Fiat to pursue some other strategy.  The impact of such a course of 

events on all stakeholders in the Debtors’ estates (including the Funds) and on the 

national economy would be devastating. 

Further still, as Bankruptcy Court found, every day that proceeds without 

the Fiat Sale closing costs Chrysler $100 million (Stay App. 25a), a figure that 

dwarfs the “damages” that the Funds say they will sustain on their face-value $42 

million investment if the $2 billion sale does not proceed and the company instead is 

forced into an immediate liquidation where no more than $800 million will be 

recovered for the Funds and all of its other co-lenders.  See infra note 2. 

For all of these reasons, there is a looming threat of drastic and irreparable 

harm to Chrysler, all of its constituencies—including the lenders under its senior 

secured financing facility—and the public interest if the Fiat Sale is not closed by 

June 15, 2009.  And every day that passes between now and then only contributes 

substantially to this harm.  While the Fiat Sale is important to the public interest, 

the Funds’ objection to it is not.  This is a holdup by a single lender who possesses 

less than 1% of the debt at issue, who signed a contract pursuant to which it is 

deemed to have consented to the Fiat Sale, and who will not be harmed, but will 

only benefit, by the sale as opposed to what the record shows and the Bankruptcy 

Court found is the only other option now available to the company.2  The Funds’ 

                                                 
2  The face-value of the Funds’ investment is $42 million (not $100 million as 
they said in their application), they purchased it in a distressed state for $18 
million, and will recover $12 million if the Fiat Sale proceeds.  If the company’s 
assets are liquidated for, in a best-case scenario, $800 million, the Funds will 
recover approximately $5 million. 
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entire strategy with this application is to wreak further havoc and apply coercive 

pressure by further delaying the sale.  The Court should deny their application. 

 

      Respectfully submitted, 
 

 
CORINNE BALL 
TODD R. GEREMIA 
JONES DAY 
222 East 41st Street 
New York, New York 
10017 
(212) 326-3939 
 
 

/ s / Thomas F. Cullen     
THOMAS F. CULLEN 
(Counsel of Record) 
GREGORY M. SHUMAKER 
JONES DAY 
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Washington, DC 20001 
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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

Case No. 09-50002 

- - - - - - - - - - - - - - - - - - - - -x 

In the Matter of: 

 

CHRYSLER LLC, et al. 

 

             Debtors. 

- - - - - - - - - - - - - - - - - - - - -x 

 

             United States bankruptcy court 

             One Bowling Green 

             New York, New York 

 

             May 27, 2009 

             10:03 AM 

 

B E F O R E: 

HON. ARTHUR J. GONZALEZ 

U.S. BANKRUPTCY JUDGE 
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A. I have no evidence. 

Q. Okay.  And with regard to the other manufacturers that 

have begun selling these platforms, it's only really been over 

the course of the last six to twelve months, right? 

A. Over the last two years probably. 

Q. Okay.  And in terms of integrating that technology into 

Chrysler facilities, there will be a substantial time lag 

between when the deal closes and when Fiat technology is able 

to be used in Chrysler facilities, right? 

A. We would need eighteen months to start manufacturing one 

of our platforms in a Chrysler plant, and between eighteen and 

twenty-four months to start manufacturing our power train in 

one of the Chrysler facilities.  The timing of the introduction 

of a power train is longer than the one of a platform because 

we need to get all necessary approvals from the EPA and the car 

as related to the emission compliance of the engine. 

Q. Okay.  And it could take as long as thirty-six months to 

complete introducing the Fiat technology into the U.S. market? 

A. Thanks God it's much faster.  Twenty-four months should be 

the longest. 

Q. Okay.  Is it Fiat's intention to terminate the -- its -- 

the master transaction agreement if that transaction does not 

close by June 15th? 

A. I'm sorry, could you rephrase your question? 

Q. Yeah.  Is it Fiat's intention to terminate the master 

Add. Page 9a
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transaction agreement if it does not close by June 15th? 

A. I guess that it will be extremely difficult to judge the 

situation of the company at that time and whether or not it's 

still possible to consummate the transaction. 

Q. Okay.  So as you sit here today you're not sure whether or 

not Fiat would be willing to consummate the transaction even 

after the June 15th date? 

A. We clearly look at the economics of the company and the 

ability of the company to go forward.  As you know, today all 

Chrysler plants are not manufacturing any cars and any power 

train.  So Chrysler today is not generating any revenue. 

Q. Okay. 

A. And without the DIP budget, of course, Chrysler cannot 

stay alive. 

Q. But Fiat does have a long-term view of this investment, 

right? 

A. That's correct. 

Q. Okay.  So it's not just about the next weeks or months; 

it's about the next ten or twenty years? 

A. But let me tell you, in one month Chrysler needs to face 

payables of 1.5 billion on average.  And without generating any 

revenue 1.5 billion is a value that's -- it's not value 

creation, and our shareholders will never support Fiat paying 

1.5 billion of payables without generating any revenue.  A 

long-term investment is different from a bearing cost. 

Add. Page 10a
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Q. And is the lack of revenue over this period as a result of 

Chrysler's decision to shut down its facilities? 

A. Yes, because there is a -- there was a huge inventory 

sitting in Chrysler dealer network, more than 320,000 cars that 

needs to be reused, strongly reused, otherwise the problem that 

basically forced Chrysler into this situation will not be 

solved and properly addressed. 

Q. But it was Chrysler's decision to shut down the 

facilities? 

A. Yes, it was. 

Q. Chrysler can make the decision to start them back up 

again? 

A. Yes, Chrysler can make that decision.  I'm not sure that 

would be a wise decision given the market trend and the number 

of cars still sitting in the inventory today, 295,000 as we 

speak. 

Q. And that doesn't change your view about whether or not 

Fiat would terminate this agreement if it doesn't close on June 

15th? 

A. As I said, if this agreement is not closed by June 15th, 

we would need to reconsider our ability to consummate the 

transaction. 

 MR. ZAKIA: Thank you.   

 Sorry, one second, Your Honor. 

Q. One last question.  The master transaction agreement 

Add. Page 11a
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provides that Chrysler has the right to extend the closing date 

till July 15th if it doesn't secure certain regulatory 

approvals.  Are you aware of that fact? 

A. Yes, I do. 

Q. Okay.  And do you know if Chrysler has secured those 

approvals? 

A. To the best of my knowledge, Chrysler is actively trying 

to secure those approvals. 

Q. Okay.  And do you know whether or not they will succeed in 

securing those approvals by June 15th? 

A. I have no indication that Chrysler will not succeed. 

Q. But you don't know that they will? 

A. I don't know that they will. 

 MR. ZAKIA: Thank you.  

 THE COURT:  Any other cross? 

 MS. BROWN: Good evening, Your Honor.  Amy Brown from 

Squire Sanders on behalf of the Committee of Chrysler Affected 

Dealers. 

CROSS-EXAMINATION  

BY MS. BROWN: 

Q. Good evening. 

A. Good evening. 

Q. You are aware that Chrysler has filed a motion seeking to 

reject the dealer agreements of twenty-five percent of its 

dealer body, correct? 

Add. Page 12a




