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IN THE

Supreme Court of the nited States

No. 08-751

COUNTY OF EL PASO, ET AL.,
Petitioners,
V.
MICHAEL CHERTOFF, SECRETARY
U.S. DEPARTMENT OF HOMELAND SECURITY, AND
U.S. DEPARTMENT OF HOMELAND SECURITY,
Respondents.

On Petition for a Writ of Certiorari to the
United States District Court for the
Western District of Texas

BRIEF OF AMICI CURIAE
THE CITY OF EAGLE PASS, TEXAS, AND
OTHER CITIES AND OTHER AFFECTED
PERSONS ALONG THE TEXAS-MEXICO
BORDER IN SUPPORT OF PETITIONERS

STATEMENT

The City of Eagle Pass, Texas, and the other cities
and entities along the Texas-Mexico border listed
herein, respectfully submit this amicus brief in
support of the petition for a writ of certiorari.’

' No counsel for a party authored this brief in whole or in part
and no counsel or party made a monetary contribution intended
to fund the preparation or submission of this brief. No person
other than counsel for amici curiae made a monetary contribu-
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INTEREST OF THE AMICI

Amici are cities, and other affected persons along
the Texas-Mexico border who have been injured by
waivers of state and local laws by the Secretary of the
U.S. Department of Homeland Security, which are
purportedly made pursuant to Section 102 of the
Illegal Immigration Reform and Immigrant Respon-
sibility Act of 1996, 8 U.S.C. § 1103 note (“IIRIRA”).
The amici share the view that these waivers of state
and local laws by an unelected federal official raise
profound, unanswered questions about the elimina-
tion of any judicial review (except on constitutional
questions) of an executive agency’s delegated, wholly
discretionary power to waive any statutes, including
state and local statutes, that the official sees fit in
order to accomplish a given goal. The Homeland
Security Secretary’s exercises of his waiver power to
date have been especially troubling because he has
purported to waive “in their entirety” all “state, or
other laws, regulations and legal requirements of,
deriving from, or related to the subject of” thirty-
seven different federal laws, without specifying which
state and local laws he is waiving, for how long, in
which geographic area, and with respect to which
parties. The Secretary also has unilaterally ex-
panded the scope of section 102(c)’s waivers from
those needed “to ensure the expeditions construction
of barriers and roads” authorized by section 102 of
the ITRIRA to those needed to ensure the “upkeep of
fences, roads, supporting elements, drainage, erosion
control, safety features, surveillance, communication,
and detection equipment of all types, radar and radio

tion to its preparation. The parties have filed letters consenting
to the filing of this brief with the Clerk of this Court.
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towers, and lighting” in the Project Areas. (Petr’s
App. 4a, 15a) (emphasis added).

Each of the amici and their citizens are directly
affected or potentially will be affected by the
Secretary’s waivers. The amici submit that the
Secretary has impermissibly encroached on the most
fundamental aspect of the sovereignty of our govern-
ments and the sovereignty of the State of Texas: the
power to govern by our own duly enacted laws. In
their scope, vagueness, apparent permanence (waiver
of laws necessary to “upkeep,” not just construct, the
fence) and judicial unreviewability, the waivers
issued by the Secretary of Homeland Security have
dramatically inhibited the power of the governmental
amici, and the State of Texas, to prescribe and
enforce reasonable regulations necessary to preserve
the public order, health, and safety.

The Secretary’s waivers jeopardize the ability of
the governmental amici to carry out their statutory
duties to interpret and enforce Texas, county and
municipal laws, regulations and ordinances. The
waivers of all unnamed “state, or other laws, regula-
tions and legal requirements . . . deriving from, or
related to the subject of” the thirty-seven identified
federal statutes waived leaves the amici and their
citizens uncertain about the state of the law in their
jurisdictions. The waivers call into question the
continuing validity of numerous state statutes, county
orders, judicial decrees and government contracts
that might be construed as “deriving from, or related
to the subject of” the enumerated federal statutes,
including among others: the Texas Local Government
Code, Antiquities Code, Natural Resources Code,
Health and Safety Code, Agriculture Code, Parks and
Wildlife Code, Penal Code, and Water Code and
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Auxiliary Laws; county orders related to health and
safety, waste disposal, and the environment; provi-
sions of the municipal codes related to water and
sewage, storm water management, air pollution, and
noise control; city and county contracts, including
contracts with the water improvement districts and
others, for the delivery of water to the amici and
their citizens; certain judicial decrees adjudicating
water rights; contracts between water improvement
districts and the United States authorizing the
districts to divert water from the Rio Grande River;
and city grant agreements with the State of Texas,
which require the cities to certify to compliance with
federal laws, including several of those waived, as a
condition of receiving grant money.

The Secretary’s exercise of his waiver authority
thus interferes with the police powers of the govern-
mental amici by rendering it impossible for the
governmental amici to know which laws to enforce
and which are waived, or to know against whom (if
anyone) the laws may be enforced. It directly hinders
the ability of the governmental amici to protect the
health, safety and general welfare of their people by
trampling the basic laws and regulations that have
been enacted for those purposes.

Moreover, the Secretary’s waivers have blockaded
or will blockade the municipalities and counties’
abilities to protect the health, safety and welfare of
their citizenry in a quite concrete way as well. The
“border” barriers are being constructed north of the
Rio Grande River flood plain, sometimes as much as
a mile inland. Property, businesses and houses in
U.S. territory, but now on the south (Mexican) side of
the wall, are being stranded from their governments.
Entire neighborhoods will be on the south side of the
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wall. See Christopher Sherman, One Hidalgo County
Community Won’t Escape Border Fence, Assoc. Press,
Mar. 21, 2008. The Secretary’s border barriers, then,
will be an actual physical barrier prohibiting the
governmental amici to fulfill their sovereign man-
dates to protect their citizens from crime, fire and
other hazards. These barriers that isolate houses,
businesses and communities will impede or prevent
the governmental amici from rescuing or assisting
their citizens in times of natural disaster (such as the
flooding of the Rio Grande River). The Secretary’s
unbridled exercise of his wavier powers literally
imperils the safety and welfare of many of the citi-
zens of the governmental amici.

The waivers not only impair the amici’s ability to
serve their citizens and fulfill essential governance
functions, but impose financial costs on the amici as-
sociated with implementing the Secretary’s waivers.
The waivers further imperil the citizens of the amici
by interfering with the water improvement districts’
access to and ability to maintain their canals, poten-
tially damaging the facilities and infrastructure on
which the districts rely to deliver water, potentially
generating debris that could clog the districts’ flood
control infrastructure, circumventing the districts’
permitting processes for use of district property, and
interfering with the districts’ standards for bridge
construction, road maintenance and dust pollution,
among other things - all of which threaten the supply
of clean water to the citizens of amici. All of the
effects listed above will impose significant financial
costs on the amici that will, in turn, inevitably be
passed through to the citizens of amici.

A list of the amici appears as Appendix A, repro-
duced at 1a.
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SUMMARY OF ARGUMENT

To our knowledge, neither this Court, nor any fed-
eral court of appeals, has ever been asked to review a
delegation of power to a single, unelected federal
executive officer to effectively nullify or, at a mini-
mum, suspend state and local statutory requirements
that is this far reaching. Certainly no appellate court
has ever upheld such a broad delegation of legislative
power to the executive branch in the absence of
judicial review. While the Constitution gives Con-
gress the authority to regulate matters directly and
to preempt contrary state regulation, the Constitu-
tion does not give federal officials the power to
“waive” state laws of their choosing. Amici are aware
of no appellate decision upholding such a waiver
power. Amici also are aware of no instance in which
an appellate court has construed authority to “waive”
laws to mean that Congress intended to “preempt”
state regulation or legal requirements.

The Court should grant the writ of certiorari to
address whether such a delegation can be made
without judicial review, and whether such a delega-
tion can ever be made to “waive” attributes of state
sovereignty, including the local police powers of the
State of Texas, the City of Eagle Pass, and the other
cities and local governments of Texas and the border
states. These powers were reserved by the Tenth
Amendment to the states. The power to preempt
state laws and regulations delegated to Congress in
the Constitution does not encompass the power of an
unelected cabinet officer to rule by fiat in the border
regions of this nation. The unrestricted grant of
power to an unelected official to waive any law on the
books he deems “necessary” for his purposes, includ-
ing not only substantive laws but also procedural
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statutes, raises the specter of arbitrary power and
the loss of liberty. “Just as the separation and inde-
pendence of the coordinate branches of the Federal
Government serve to prevent the accumulation of ex-
cessive power in any one branch, a healthy balance of
power between the States and the Federal Govern-
ment will reduce the risk of tyranny and abuse from
either front.” Gregory v. Ashcroft, 501 U.S. 452, 458
(1991).

Section 102 of the IIRIRA presents this Court with
the most sweeping and starkest possible context to
address this question, because Congress could
scarcely have made a broader delegation than this
one. Section 102(c)(1) of the IIRIRA grants the Sec-
retary of Homeland Security, “[n]otwithstanding any
other provision of law,” the “authority to waive all le-
gal requirements such Secretary, in such Secretary’s
sole discretion, determines necessary to ensure expe-
ditious construction of the barriers and roads under
this section.” Pursuant to this authority, the Secre-
tary already has issued five waivers nullifying thirty-
seven federal statutes and all state and local laws,
rules, regulations and legal requirements “deriving
from, or related to the subject matter of,” those
specified federal statutes along much of the border
with Mexico. The Secretary has not defined for local
officials which particular laws are no longer in force.
Nor has he explained whether they are waived in
whole or just in part. Nor has he identified the
geographical boundaries (inland from the border) of
the waiver, the duration of the waiver, or even
against whom these waivers apply.

The Secretary has asserted that these sweeping
waivers are “necessary.” But contrary to what
normally would occur in the context of reviewable
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agency action, he has offered no reasons why.
Perhaps even more troubling, the Secretary has sua
sponte expanded his waiver powers beyond those
provided by Congress. Section 102(c) grants the
Homeland Security Secretary “the authority to waive
all legal requirements such Secretary, in such
Secretary’s sole discretion, determines necessary to
ensure expeditious construction of the barriers and
roads under this section.” (emphasis added). The
Secretary’s waivers, by contrast, waive laws not only
concerning the construction of the barriers, but also
with respect to the “upkeep of fences, roads, sup-
porting elements, drainage, erosion controls, safety
features, surveillance, communications, and detection
equipment of all types, radar and radio towers, and
lighting” in the Project Areas. (Pet’r’s App. 4a, 15a.)
The Secretary may believe that his waivers are
permanent.

Neither the scope of the waivers, nor the Secre-
tary’s expansion of his statutory authority by admin-
istrative fiat, nor the actual “necessity” of the waiv-
ers, nor the possibly permanent nullification of state
laws, can be reviewed by the courts except on
constitutional grounds. ITRIRA § 102(c)(2)(A).” Indeed,
because of the statute’s sixty-day statute of limita-
tions (as explained in greater detail below), this case
presents the last chance for any court to ensure that
the Secretary’s April 3, 2008 waivers conform to the
Constitution. Absent review by the Court, every city
and county along the border, and their citizens,
businesses and water districts, will be subjected to
the Secretary’s interpretation of the scope of his dele-

* The statute also precludes any right of appeal to the Courts
of Appeal following a determination of a constitutional question.
IIRIRA § 102(c)(2)XC).
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gated authority. He will be the sole arbiter of which
laws he has waived, whether the waived laws are
partially or totally inoperative, whether the hundreds
of state and local laws implicated by his ambiguous
waiver have been preempted and to what extent, how
long the waivers shall remain in effect, and whose
compliance with the laws are waived. This un-
checked power over the communities of Texas (and
the rest of the border states) contravenes basic
principles of federalism and decimates the “residual
and inviolable sovereignty” of the states that the
Framers envisioned and that has been part of our
Constitutional framework since the founding.

The absence of judicial review of the Secretary’s
waiver power is at the heart of the problems posed by
the statute. Assurance of judicial review has been
crucial to this Court’s review of constitutional chal-
lenges to Congressional delegations of power and
preemption of state laws and regulations. In particu-
lar, the availability of judicial review underlies this
Court’s “intelligible principle” jurisprudence. See,
e.g., Touby v. United States, 500 U.S. 160, 168-69
(1991); Skinner v. Mid-Am. Pipeline Co., 490 U.S.
212, 218 (1989); Mistretta v. United States, 488 U.S.
361, 379 (1989); INS v. Chadha, 462 U.S. 919, 953
n.16 (1983); Yakus v. United States, 321 U.S. 414, 426
(1944).

However, this Court has never directly addressed
the question of whether, in the case of an exception-
ally broad delegation, satisfaction of the “intelligible
principle” test requires the availability of judicial re-
view. Put another way, can the “longstanding princi-
ple” that Congress may delegate powers to the execu-
tive branch “so long as Congress provides an admin-
istrative agency with standards guiding its actions
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such that a Court could ‘ascertain whether the will of
Congress has been obeyed . . .” be satisfied if the
“court” is entirely removed from the principle’s opera-
tion? See Skinner, 490 U.S. at 218 (emphasis added).
This Court has never directly answered this question,
which is of critical importance to ensuring that
Congress’s delegation of authority to executive branch
agencies is done in a manner consistent with separa-
tion of powers. The amici respectfully submit that
this, too, renders a grant of certiorari important and
necessary.
ARGUMENT

I. SECTION 102(c) OF IIRIRA PRESENTS
A UNIQUELY BROAD DELEGATION
WITHOUT JUDICIAL REVIEW

Whether a federal executive branch agency can
freely and without judicial review waive any state
law that it, in its unfettered discretion, deems “neces-
sary” to its purposes, and whether the non-delegation
principle requires judicial review for especially broad
grants of policymaking authority, are questions pre-
sented here in the context of an unprecedently
sweeping delegation of authority by Congress to the
Homeland Security Secretary. Section 102(c) of the
ITRIRA provides:

(c)1) Notwithstanding any other provision of
law, the Secretary of Homeland Security shall
have the authority to waive all legal require-
ments such Secretary, in such Secretary’s sole
discretion, determines necessary to ensure expe-
ditious construction of the barriers and roads
under this section. Any such decision by the Sec-
retary shall be effective upon being published in
the Federal Register.

ITRIRA § 102(c)(1).
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This sweeping delegation of authority is unprece-
dented. Certainly, a number of federal laws have
authorized an agency official to waive legal require-
ments in particular circumstances, but such delega-
tions typically involve directions to the executive to
waive particular provisions of particular federal laws
(most commonly, only provisions of the same law
containing the waiver authority), and such waivers
usually are subject to judicial review. Crucially, in
every instance we know of where the executive
branch has been authorized by Congress to waive a
law, the laws that are permitted to be waived are
federal laws. We know of no instance in which a
federal official has been given the right to simply
“waive” state and local laws “necessary” in his view to
achieve his purposes.

Moreover, prior delegations to an executive agency
of the power to waive laws usually, if not always,
have involved the waiver of laws within the purview
of that agency’s expertise and specialized knowledge,
and therefore differ from “the delegation at issue here
in that agencies often develop subsidiary rules under
the statute,” thus diminishing “the risk that the
agency will use the breadth of a grant of authority as
a cloak for unreasonable or unfair implementation.”
Clinton v. City of New York, 524 U.S. 417, 489 (1998)
(Breyer, J., dissenting) (citing 1 K. Davis, Adminis-
trative Law § 3:15, pp. 207-208 (2d ed. 1978)).

Here the delegation, while limited by Congress as
to purpose, is unlimited as to application. The Secre-
tary of Homeland Security, upon a mere pronounce-
ment that he finds waiver “necessary,” can waive any
law promulgated by any authority in effect anywhere
in the nation. As far as we can determine, Congress
has never delegated to a federal agency anything ap-
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proaching such an omnibus waiver authority. As an
independent study by the Congressional Research
Service concluded:

After a review of federal law . . . we were unable
to locate a waiver provision identical to that of
§ 102 of H.R. 418—i.e., a provision that contains
‘notwithstanding language,’ provides a secretary
of an executive agency the authority to waive all
laws such secretary determines necessary, and
directs the secretary to waive such laws. Much
more common, it appears, are waiver provisions
that (1) exempt an action from other require-
ments contained in the Act that authorizes the
action, (2) specifically delineate the laws to be
waived, or (3) waive a grouping of similar laws.

Congressional Research Service Memorandum, Sec-
tion 102 of H.R. 418, Waiver of Laws Necessary for
Improvement of Barriers at Borders, Feb. 9, 2005, at
5a-6a, reproduced at Appendix B.

The Secretary’s exercise of the Section 102(c)
waiver delegation has been even more unfettered in
practice than it is in authorization. The Secretary’s
two April 3, 2008, waivers, covering almost 500 miles
of territory along the Mexican border from California
to Texas, waive “all federal, state, or other laws,
regulations and legal requirements of, deriving from,
or related to the subject of” thirty-seven laws,
including among other things environmental laws,
historic preservation acts, the Rivers and Harbors
Act, the Federal Land Policy and Management Act,
the Federal Grant and Cooperative Agreement Act of
1977, acts protecting the exercise of religious
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freedom, and the entirety of the Administrative
Procedures Act.’

Secretary Chertoff's state law waivers are poten-
tially even broader, because the Secretary did not
identify which state or local laws he is waiving. Nor
did he specify when the waivers will end. Amici do
not even know if they will end, as Congress in-
structed, upon completion of the construction of the
roads and barriers, because the April 3, 2008 waivers
metastasized Congress’s delegation to waive when
“necessary . . . to ensure the expeditious construction
of the barriers and roads” into a waiver for the pur-
pose of, among other things, the “upkeep of fences,
roads, supporting elements, drainage, erosion con-
trols, safety features, surveillance, communications,
and detection equipment of all types, radar and radio
towers, and lighting” in the Project Areas. (Pet’r’s
App. 4a, 15a.) Nor has the Secretary provided an ex-
planation of why he finds it “necessary” to waive all
provisions of 37 federal statutes and all provisions of
every state and local law, ordinance, rule, regulation
or requirement relating to them. (Id.)

The sweeping delegation without judicial review to
the Homeland Security Secretary in Section 102(c) of
the IIRIRA and his exercise of that delegated
authority to bulldoze wide swathes of unidentified
state and local law not only to construct barriers and
roads, but to “apkeep” many other things, raises vital
questions that this Court should address about
whether Congress (or the Secretary) have over-
reached into the sovereign domain of the states and

* The laws that the Secretary has identified that he is waiving
are identified in the waivers, which are included in the
Appendix to the Petition. (Pet’r’s App. 4a - 5a, 15a - 17a.)
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whether there has been an unconstitutional delega-
tion of power which, in the utter absence of judicial
review, violates the separation of powers doctrine.

II. A WRIT OF CERTIORARI SHOULD ISSUE
TO CONSIDER WHETHER A FEDERAL
EXECUTIVE BRANCH AGENCY CAN
NULLIFY STATE LAWS ON ITS OWN
AUTHORITY

Under the Supremacy Clause, federal officials have
no inherent authority to waive state laws. On the
contrary: it “is incontestable that the Constitution
established a system of dual sovereignty.” Printz v.
United States, 521 U.S. 898, 918 (1997) (citing Greg-
ory v. Ashcroft, 501 U.S. 452, 457 (1991)); Tafflin v.
Levitt, 493 U.S. 455, 458 (1990). The states “retain a
residuary and inviolable sovereignty.” Alden wv.
Maine, 527 U.S. 706, 714-15 (1999) (quoting The Fed-
eralist No. 39, p. 245 (C. Rossiter ed. 1961) (J. Madi-
son)). Residual state sovereignty is expressly pro-
tected by the Tenth Amendment of the Constitution.
“The powers not delegated to the United States by
the Constitution, nor prohibited by it to the states,
are reserved to the states respectively, or to the peo-
ple.” U.S. Const. amend. X. The Constitution also
contemplates, as Madison expressed it, that the “local
or municipal authorities form distinct and independ-
ent portions of the supremacy, no more subject,
within their respective spheres, to the general au-
thority than the general authority is subject to them,
within its own sphere.” The Federalist No. 39, at 245,
quoted in Printz, 521 U.S. at 920-21.

The district court below offered several justifica-
tions for upholding the Secretary’s assertion of power
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to preempt state and local laws. None pass constitu-
tional muster.

One justification presented by the district court
was that Section 102(c) is itself an express preemp-
tion clause. This claim is untenable. Section 102(c)
authorizes the Secretary to “waive” laws that might,
in his judgment, impede the expeditious construction
of the border fence. While federal officials are occa-
sionally given authority to waive federal laws that
they are charged with administering, federal officials
have no authority to “waive” state laws. State laws
can be preempted only when they conflict with or
frustrate federal laws, or when Congress clearly
intends that state laws be displaced, but preemption
is not waiver.

The district court concluded that the Homeland Se-
curity Secretary’s exercise of his waiver power re-
flects nothing more than an application of the princi-
ple that state laws that conflict with federal law are
necessarily preempted. The court reasoned that
“even if the Waiver Legislation does not contain ex-
plicit preemptive language,” state law is still “conflict
preempt[ed]” by the Secretary’s waivers. (Pet’r’s App.
40a.) While agency action can preempt state law
without an express grant of preemptive authority
where a court determines that “compliance with both
federal and state regulations is a physical impossi-
bility” (Florida Lime & Avocado Growers, Inc. v.
Paul, 373 U.S. 132, 142-43 (1963)), or when a court
finds that state law “stands as an obstacle to the
accomplishment and execution of the full purposes
and objectives of Congress” (Hines v. Davidowitz,
312 U.S. 52, 67 (1941)), the determination must
nonetheless be left to a court—not to unreviewable
administrative fiat. By contrast, here the Secretary
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himself has made the decision to preempt all state
and local laws “of, deriving from, or related to the
subject of” each of thirty-seven federal statutes that
he had waived. This far exceeds anything previously
recognized as conflict preemption. Moreover, prece-
dent teaches that the Secretary’s articulated basis for
preemption is inadequate. “To prevail on the claim
that the regulations have pre-emptive effect, [the
Secretary] must establish more than that they touch
upon ‘or relate to’ that subject matter.” CSX Transp.,
Inc. v. Easterwood, 507 U.S. 658, 664 (1993) (citing
Morales v. Trans World Airlines, Inc., 504 U.S. 374,
383-384 (1992)).

There is a more fundamental flaw with the district
court’s conflict preemption argument. Even if the
district court correctly applied the conflict preemp-
tion framework applicable here, “question[s] remain(]
whether the [Secretary] acted within [his] statutory
authority in issuing the pre-emptive” regulation and
whether or not there actually is a conflict. Fidelity
Fed. Sav. and Loans Ass’n v. de la Cuesta, 458 U.S.
141, 159 & n. 14 (1982). After all, the Secretary has
not enumerated which state and local laws are
displaced; nor does he explain why all laws “of, de-
riving from, or related to the subject of” his mandate
under the IIRIRA are actually conflicting with execu-
tion of that mandate. Without judicial review, the
district court’s assertion that the “Secretary, pursu-
ant to the Supremacy Clause, has only waived state
and local laws which interfere with Congress’s pur-
pose to construct the border barrier” (Pet’r’s App.
40a) cannot be verified, because the Secretary has not
identified which state and local laws he has waived.
Moreover, the district court’s assurance also is
betrayed by the actual language of the waivers,
which provide that the Secretary is waiving state and
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local laws that he considers necessary for the
“upkeep” of things that are not barriers and roads.
Nor can the district court’s assurance be tested by
anybody in any forum, and thus it cannot be enforced.

The district court also offers the hollow consolation
that after “carefully reviewing the Waiver Legisla-
tion, the Court concludes the Secretary’s waivers do
not affect the validity of the state and local laws.”
(Petr’s App. 4la.) “Rather, the waivers merely
suspend the effects of the state and local laws. The
state and local law remain operative to the extent
they have not been preempted by the Waiver
Legislation according to its own terms, i.e., those
laws that do not interfere with the expeditious con-
struction of the border fence.” (Id.) Again, however,
the district court’s assurance is betrayed by the terms
of the waivers. The “suspension” of laws is of indefi-
nite duration, and may be permanent with respect to
“upkeep.” How, thus, do laws remain “valid” when
they are indefinitely, and perhaps permanently, un-
enforceable? How can it even be determined to what
extent the laws remain operative when the waivers
are expressly not limited to the construction of the
border fence? How can any of the district court’s as-
sumptions be tested when there is no forum for re-
view of the Secretary’s decisions? After all, the dis-
trict court’s decision, coupled with Section 102(c)’s
sixty-day statute of limitations, makes the Secretary
the sole arbiter of preemption decisions. The stat-
ute’s preclusion of judicial review, once this narrow
window has closed, guarantees that any dispute over
which laws fall within the vague bounds of the Secre-
tary’s declarations of preemption will be resolved by
agency fiat. This Court should grant review to con-
firm that these questions are inherently judicial, and
that no agency is entitled to confer upon itself a lim-
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itless and unreviewable power to waive state and lo-
cal laws as it chooses.

III. A WRIT OF CERTIORARI SHOULD IS-
SUE TO CONSIDER WHETHER BROAD
DELEGATIONS TO UNELECTED MEM-
BERS OF THE EXECUTIVE BRANCH
REQUIRE THE AVAILABILITY OF JUDI-
CIAL REVIEW

Section 102(c) of the ITRIRA forbids judicial chal-
lenges to Secretary Chertoff’'s waiver determinations
and the exercise of his waiver power. Only constitu-
tional challenges may be made.

The Court has consistently highlighted the avail-
ability of judicial review of administrative action as
an essential predicate to upholding broad delegations
of congressional power under the “intelligible prin-
ciple” requirement. See, e.g., Touby v. United States,
500 U.S. 160, 168-69 (1991); Skinner v. Mid-Am.
Pipeline Co., 490 U.S. 212, 218 (1989); Mistretta v.
United States, 488 U.S. 361, 379 (1989); INS v.
Chadha, 462 U.S. 919, 953 n.16 (1983); Yakus v.
United States, 321 U.S. 414, 436 (1944).

The availability of judicial review ensures execu-
tive compliance with congressional will, and thereby
ensures that the executive branch is limited to en-
forcing the law, rather than making it. INS v.
Chadha, 462 U.S. 919, 953 n.16 (1983); Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585 (1952).
“[Jludicial review perfects a delegated-lawmaking
scheme by assuring that the exercise of such power
remains within statutory bounds.” Touby, 500 U.S.
at 170 (Marshall, J., concurring) (citing Skinner, 490
U.S. at 218-19).
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In the modern era of broad delegations to adminis-
trative agencies, judicial review assures the
continuing validity of Chief Justice Marshall’s
observation:

It would excite some surprise if, in a government
of laws and of principle, furnished with a de-
partment whose appropriate duty it is to decide
questions of right, not only between individuals,
but between the government and individuals; a
ministerial officer might, at his discretion, issue
this powerful process . . . leaving to [the claim-
ant] no remedy, no appeal to the laws of his
country, if he should believe the claim to be un-
just. But this anomaly does not exist; this impu-
tation cannot be cast on the legislature of the
United States.

United States v. Nourse, 9 Pet. 8, 28-29, 9 L. Ed. 31
(1835).

Therefore, “[o]ur constitutional structure contem-
plates judicial review as a check on administrative
action that is in disregard of legislative mandates.”
Shalala v. Illinois Council on Long Term Care, Inc.,
529 U.S. 1, 44 (1999) (Thomas, dJ., dissenting). This
insight underlies the well-established presumption of
the reviewability of agency action. Abbott Labs. v.
Gardner, 387 U.S. 136, 140 (1967). “Concepts of
control and accountability define the constitutional
requirement.” Amalgamated Meat Cutters v. Connally,
337 F. Supp. 737, 746 (D.D.C. 1971) (three judge
panel) (Leventhal, J.).

The waiver orders at issue illustrate the impor-
tance of this protection. The Secretary purported to
interpret the statutory language defining “construc-
tion” to include, among other things, “upkeep of
fences, roads, supporting elements, drainage, erosion
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controls, safety features, surveillance, communica-
tion, and detection equipment of all types, radar and
radio towers, and lighting.” (Pet’r’s App. 4a, 15a.)
(emphasis added). This interpretation is seemingly
at odds with the statute’s plain command that the
Secretary exercise his waiver authority only where
“necessary to ensure expeditious construction”—not
“upkeep”—of the border fence. ITRIRA § 102(c)(1)
(emphasis added). Given Section 102(c)’s preclusion
of judicial review for all but constitutional questions,
however, there is no way the amici or other aggrieved
parties can challenge the Secretary’s expansive in-
terpretation of his own power. The combination of a
broad delegation and the preclusion of review thus
permits the Secretary to extend the waivers’ duration
indefinitely or even permanently.

The uncertainty surrounding the duration of the
waivers is not the only ambiguity in the Secretary’s
orders. It is unclear precisely which local laws have
been waived. It is also unclear whether the Secretary
was exempting only himself from compliance with
our laws or the laws of Texas, or whether he was
declaring all persons and governmental entities
exempt from these legal requirements. Likewise, it is
unclear how wide an area of land is covered by the
orders.

“Congress has been willing to delegate its legisla-
tive powers broadly and the courts have upheld such
delegation because there is court review to assure
that the agency exercises the delegated power within
statutory limits.” Ethyl Corp. v. EPA, 541 F.2d 1, 68
(D.C. Cir. 1976) (en banc) (Leventhal, dJ., concurring)
(footnote omitted), cert. denied, 426 U.S. 941 (1976).
An excessively broad waiver provision that does not
require the Secretary to provide reasons, and whose
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invocation is not subject to judicial review, obfuscates
any assessment of what the congressional will is, or
whether it is being followed. Indeed, selective waiver
actions by the Secretary may allow the agency to make
law in a way that bypasses Article I procedures.

Under the terms of the statute, the only authority
with the power to resolve non-Constitutional issues is
the Secretary himself. Neither amici nor any other
government body or private citizen will have any
recourse to any court if the Secretary fails to resolve
on ambiguity or a dispute, or does so in a way an
aggrieved party regards as unlawful, or issues
further waivers expansively construing the scope of
this waiver authority. It is left to the Secretary alone
to determine the scope of his powers vis-a-vis those of
the amici and state and local governments, without
any judicial check.

The potential impairment of governmental and
private rights by the Secretary’s orders is further
compounded by Section 102(c)’s inordinately short
statute of limitations. While the statute permits the
district courts to hear “claim(s] * * * alleging a viola-
tion of the Constitution,” such actions must be filed
within sixty days of the date of the Secretary’s waiver
order—not sixty days from the infliction of any harm
(even of constitutional stature) caused thereby.
IIRIRA § 102(c)(2)(A). Absent judicial review, the
Secretary’s waiver of all state and local laws “of,
deriving from, or related to the subject of” the federal
statutes he has waived confers upon him the other-
wise judicial function of determining whether and
when state laws have been displaced by his actions
once the sixty days have run. (Pet’r’s App. 4a, 15a.)
Moreover, the Secretary’s actions may affect private,
as well as public, rights, such as valuable water
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rights currently held by municipal water authorities,
or the rights of the private individuals and firms that
purchase water from these authorities. The time
even to constitutionally challenge these infringe-
ments of rights may have run even before the
Secretary identifies which rights he has decided to
infringe.

As described above, prior authority from this Court
suggests the importance of judicial review as a
predicate to the resolution of non-delegation claims.
There has arisen, however, uncertainty and a split
among the lower courts as to whether judicial review
is required, an uncertainty that underlies the district
court’s reasoning on this point.

In Department of Interior v. South Dakota, 519 U.S.
919 (1996), this Court vacated and remanded without
need for argument a judgment of the Eighth Circuit,
after the Solicitor General had effectively conceded
that the agency’s action was judicially reviewable.
The decision below is at odds with this decision of the
Eighth Circuit, a decision of the Tenth Circuit, and a
prominent three-judge district court decision from
the District of Columbia, all of which state that a
permissible intelligible principle for the exercise of
delegated power must be susceptible of analysis by a
court. See South Dakota v. Dep’t of Interior, 69 F.3d
878 (8th Cir. 1995), vacated, 519 U.S. 919 (1996),
United States v. Widdowson, 916 F.2d 587 (10th Cir.
1990), vacated, 502 U.S. 801 (1991); Amalgamated
Meat Cutters, 337 F. Supp. at 746.

However, the dissenting opinion in South Dakota v.
Dep’t of Interior appears to raise doubts about the
necessity of judicial review to a valid delegation of
legislative power. 519 U.S. at 921-22 (Scalia, J.,
dissenting). This uncertainty is reflected in decisions
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from the Fourth and Ninth Circuits. United States v.
Hammoud, 381 F.3d 316, 331 (4th Cir. 2004) (en
banc) (“it is not clear whether the nondelegation
doctrine requires any form of judicial review”),
vacated on other grounds, 543 U.S. 1097 (2005);
United States v. Bozarov, 974 F.2d 1037, 1041-45 (9th
Cir. 1992) (reversing district court’s decision that the
Export Administration Act violated the non-
delegation doctrine because of the lack of a provision
for judicial review), cert. denied, 507 U.S. 917 (1993).

This case presents the question in the starkest pos-
sible way. Section 102(c) of the IIRIRA presents the
Court with a nearly unprecedented delegation of au-
thority to waive any “legal requirements” in the na-
tion. That authority is unchecked by any judicial re-
view of whether the administrative agency is making
those waivers in compliance with congressional will
and in a reasoned fashion. The Secretary has em-
ployed this discretion aggressively, without substan-
tive explanation, and to the direct detriment of the
amici and their citizens. The characteristics of the
challenged statute and its implementation make it an
ideal vehicle to resolve the question of whether the
grant of such broad waiver power to an unelected of-
ficial, without judicial review of his use of that power,
is constitutional.
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CONCLUSION

For these reasons, the Court should grant the peti-
tion for writ of certiorari.
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