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QUESTIONS PRESENTED

1. Whether this Court should reconsider its rul-
ing in Katchen ~. Landy, 382 U.S. 323 (1966) that
Beacon Theatres, Inc. y. Westoyer, 359 U.S. 500
(1959) does not apply in bankruptcy proceedings
given that the features of the bankruptcy scheme
underpinning Kstehen have not substantially
changed.

2. Whether the Seventh Amendment requires
different treatment of bankruptcy trustee avoiding
powers claims and compulsory common law counter-
claims against a creditor, where the issues raised by
both types of claims are integral to the equitable
claims allowance process in bankruptcy court that the
creditor triggered by filing a proof of claim.
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CORPORATE DISCLOSURE STATEMENT
PURSUANT TO SUPREME COURT RULE 29.6

Epiq Bankruptcy Solutions, LLC, formerly
known as Bankruptcy Services, LLC, states that Epiq
Bankruptcy Solutions, LLC is wholly owned by Epiq
Systems Acquisition, Inc., which is wholly owned by
Epiq Systems, Inc., a publicly held corporation.
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BRIEF IN OPPOSITION

Bankruptcy Services Inc. ("BSI") respectfully
opposes the Petition for a Writ of Certiorari (the
"Petition") filed by Ernst & Young and Ernst & Young
LLP ("E&Y").

OPINIONS BELOW

BSI appends the bankruptcy court’s unre-
ported findings of fact and conclusions of law as to
damages (BSI App., infra, la-25a).

CONSTITUTIONAL PROVISIONS INVOLVED

Article I, Section 8 of the United States Consti-
tution provides, in relevant part:

The Congress shall have power * * * To
establish * * * uniform laws on the sub"
ject of Bankruptcies throughout the
United States * * *

The Seventh Amendment of the United States
Constitution provides, in relevant part:

In Suits at common law, where the value
in controversy shall exceed twenty dol"
lars, the right of trial by jury shall be
preserved * * *

INTRODUCTION

By its Petition, E&¥ seeks to have this Court
overrule its well’settled and well-reasoned precedents



regarding the application of the Seventh Amendment
in the context of a bankruptcy trustee’s compulsory
common law counterclaim that also serves as an
objection to a creditor’s proof of claim filed in the
bankruptcy court. E&Y seeks certiorari on these
questions even though the court of appeals remanded
the case to the district court to rule on additional
issues that may moot the questions presented, there
is no dispute among the courts of appeals regarding
the questions presented, and there is otherwise no
reason for this Court to reconsider its precedents.

First, this Court should deny certiorari from
the Second Circuit’s interlocutory judgment because,
on remand, rulings of the district court and, ulti-
mately, the court of appeals may make it unnecessary
for this Court to resolve the constitutional issues
presented by the Petition. Consideration of those
issues at this stage of the proceedings would violate
this Court’s deeply-rooted doctrine that it will not
decide constitutional issues unless their adjudication
is unavoidable.

Second, there is no conflict among the courts of
appeals with respect to the questions presented. In
fact, the lower courts have applied this Court’s
Seventh Amendment jurisprudence consistently with
the Second Circuit. Pet. at 31-32 n.8.1

Third, the Second Circuit’s decision confirms
the well-settled equity jurisdiction of bankruptcy

"Pet." refers to the Petition. "App." refers to the Appen"
dix annexed to the Petition.
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courts, which is "essential to the performance of the
duties imposed" on bankruptcy courts, to resolve
without juries all creditors’ proofs of claims and all
objections, including those asserted as counterclaims
seeking affirmative relief, that become part of the
claims-allowance process. Katchen v. Landy, 382
U.S. 323, 329 (1966); see Langenkamp v. Culp, 498
U.S. 42, 44 (1990); Granl~naneiera, S.A.v. Nordberg,
492 U.S. 33, 58 (1989). Those essential duties are at
the heart of the bankruptcy court’s equitable powers.

E&Y nevertheless contends that Katehen
should be overruled to the extent that it held that the
rule of Beacon Theatres, Inc. v. Westove~; 359 U.S.
500 (1959), and Daily Queen, Inc. v. Wood, 369 U.S.
469 (1962), does not apply in bankruptcy where, as
here, the same facts support a bankruptcy trustee’s
common law counterclaim as well as its objection to a
creditor proof of claim. E&Y’s argument is based on
the mistaken premise that the current bankruptcy
regime changed the one in effect at the time Katcl~en
was decided and, for the first time, permitted the
district court to act as a unified court to hear equita-
ble and legal claims asserted in a bankruptcy pro-
ceeding. In fact, district courts had those powers
when this Court decided Katchen, which remains
vital to the efficient functioning of the bankruptcy
system.

E&Y further contends that Katchen should be
limited to claims invoking a trustee’s avoiding powers
as compared with a trustee’s counterclaims based on
common law. E&Y’s rationale is that jury trial rights
are not available to creditors holding preferences or
who received fraudulent conveyances because those



4

creditors have "unclean hands." Even apart from the
absence of support in Katcl~en, Gl’anfinsneie~’~, and
Lsn~enksmp, E&Y’s "unclean hands" theory does not
support the purported distinction between avoiding
powers claims and compulsory common law counter-
claims and, as an analytical tool for determining the
applicability of the Seventh Amendment in the bank-
ruptcy process, the "unclean hands" doctrine is con-
ceptually flawed and highly impractical.

Rather, as the Court’s precedents make clear,
by filing a claim, a creditor triggers an elemental
bankruptcy function~ the equitable process of allow-
ing or disallowing c|aims against the estate. As a
result, issues necessary to the allowance or disallow-
ance of a creditor’s claim - whether asserted by a
trustee as an objection alone or as an objection in the
form of a counterclaim - must be resolved in an
equitable proceeding without a jury. Given the
equitable nature of the claims allowance process and
its importance to the proper functioning of the bank-
ruptcy regime, this :is the case whether the counter-
claim is based on avoiding powers or, as here, is a
common law compulsory counterclaim arising from,
and intertwined with, the facts underlying a trustee’s
objection to a creditor’s proof of claim and the proof of
claim itself.

E&Y’s proposal to send the claims allowance
process to the district court for resolution by jury trial
whenever a trustee asserts a compulsory common law
counterclaim in combination with an objection is not
required by the Seventh Amendment because the
claims allowance process is equitable in nature,
would strip a core bankruptcy function from the



bankruptcy process and thereby dismember the
Congressional bankruptcy scheme, and would over-
burden the district courts, all at a time when the
nation’s economy, which depends on an efficient
bankruptcy process, is under great stress.

STATEMENT OF THE CASE

In August 1994, CBI Holding Company, Inc., a
wholesale pharmaceutical distributor, and certain of
its subsidiaries (collectively, "CBI") filed petitions for
relief under Chapter 11 of the United States Bank-
ruptcy Code in the United States Bankruptcy Court
for the Southern District of New York. The bank-
ruptcy court appointed BSI as disbursing agent under
the Plan of Reorganization (the "Plan"). Under the
Plan, as disbursing agent, BSI succeeded to the
claims of CBI, including its claims against E&Y,
which had performed auditing services for CBI from
1990 through 1994 (the "CBI Claims"). In addition,
under the Plan, BSI obtained an assignment of the
claims of Trust Company of the West (with its affili-
ates "TCW"), a 48% shareholder of CBI, including its
claims against E&Y (the "TCW Claims").

In January 1995, E&Y filed a proof of claim for
unpaid "professional services rendered in 1993 and
1994" to CBI in connection with the "audit of [CBI]’s
financial statements and other special engagements."
App. 9a. In June 1995, the Official Unsecured Credi-
tors’ Committee (the "Creditors’ Committee") filed an
objection to E&Y’s proof of claim, which the Creditors’
Committee assigned to BSI. On October 16, 1996,
BSI, in its capacity as disbursing agent on behalf of
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CBI and also in its separate capacity as the assignee
of TCW’s claims, filed compulsory counterclaims against
E&Y, inter alia, pursuant to 28 U.S.C. §§ 157(b)(2)(B)
and (C), which respectively provide for bankruptcy
court jurisdiction over the allowance or disallowance
of claims against the estate and counterclaims by the
estate against persons filing claims against the
estate. App. 10a-lla..

BSI’s counterclaims alleged, among other
things, that E&Y was not entitled to fees for the
services described in its proof of claim and was liable
to CBI and TCW for damages because E&Y had
committed professional malpractice and fraud that
caused CBI’s financial collapse. With respect to the
CBI Claims, BSI sought damages and expungement
of E&Y’s proof of claim by virtue of, inter alia, E&Y’s
breach of Generally Accepted Auditing Standards
("GAAS") in performing the audit. App. 88a-89a. With
respect to the TCW Claims, BSI sought damages.

On April 5, 2000, after a bench trial on liabil-
ity, the bankruptcy court found E&Y liable on both
the CBI and TCW Claims for professional malpractice
and fraud for, among other things, failing to detect
millions of dollars in unrecorded liabilities during the
1992 and 1993 audits. Bankr. Servs., Inc. v. Ernst &
Young (In re CBI Holding Co.), 247 B.R. 341, 348, 351
(Bankr. S.D.N.Y. 20{)0). The bankruptcy court found
that E&Y lacked the requisite independence, failed to
perform a search for unrecorded liabilities consistent
with its own audit plan, and failed to conduct the
audits in accordance with GAAS. Id. at 362-364. The
bankruptcy court further found that E&Y’s malprae-
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tice and fraud was the proximate cause of CBI’s
bankruptcy. Id. at 364.

On November 6, 2000, after a separate bench
trial on damages, the bankruptcy court entered a
$70.1 million judgment, which was the sum of ap"
proximately $44.7 million awarded on the CBI Claims
and approximately $25.4 million awarded on the
TCW Claims. The bankruptcy court also expunged
E&~/’s proof of claim seeking payment of fees from
CBI. App. 12a n.3, 15a-16a.

On June 30, 2004, the district court affirmed
the bankruptcy court judgment with respect to the
CBI Claims in part, but reversed the bankruptcy
court judgment with respect to the TCW Claims.
App. 129a-130a. The district court held that E&Y did
not have a Seventh Amendment right to a jury trial
on the CBI Claims "because BSI’s success on those
claims would result in the disallowance of Ernst &
Young’s Proof of Claim," but did have a Seventh
Amendment right to a jury trial on the TCW Claims
"because they would not themselves directly affect
the allowance or disallowance of the Proof of Claim,"
and vacated the TCW part of the judgment. App.
100a, 105a.

On October 25, 2004, the district court granted
E&Y’s motion for rehearing, vacated the bankruptcy
court judgment in full on the ground that BSI lacked
standing and entered judgment in E&~’s favor. App.
81a. At the same time, the district court held that
"[b]ecause CBI’s claim for expungement of Ernst &
Young’s Proof of Claim is premised upon CBI’s allega-
tions of fraud, breach of contract, and negligence,
CBI’s expungement claim necessarily fails." App.
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81a. In light of the district court’s holding that BSI
lacked standing to assert the CBI and TCW Claims,
the district court did not consider several alternative
grounds that E&Y had offered in support of its appeal
to vacate the bankruptcy court judgment on the
Claims.

BSI appealed to the Second Circuit the district
court’s ruling that BSI lacked standing to assert the
Claims, but did not appeal the district court’s ruling
that E&Y was entitled to a jury trial on the TCW
Claims. E&Y cross’appealed on the ground, among
others, that even if BSI had standing to assert the
CBI and TCW Claims, the judgment on the CBI
Claims should nonetheless be vacated because the
Seventh Amendment entitled it to a jury trial of those
Claims or, alternatively, that the Seventh Amend-
ment required that the jury trial of the legal claims
(the TCW Claims) precede any bench trial of the
equitable claims (the CBI Claims) because there were
factual issues common to both.

On June 16, 2008, the Second Circuit unani-
mously reversed in part, holding that BSI had stand-
ing to assert the CBI and TCW Claims, affirmed the
district court’s ruling that E&Y was entitled to a jury
trial on the TCW Claims, and remanded for further
proceedings. App. 68a-69a. In doing so, the Second
Circuit rejected E&Y’s Seventh Amendment argu-
ments that were the subject of its cross-appeal. Id.

First, relying on this Court’s decisions in Gran-
~qnaneiera and Lang~enkamp, the Second Circuit held
that "a creditor who files" a proof of claim, thereby
"trigger[ing] the process of ’allowance and disallow-
anee of claims’ . . . subjects itself to the bankruptcy



court’s equitable jurisdiction in proceedings affecting
that claim." App. 62a (quoting Gz’anleinaneiera, 492
U.S. at 58.). The Second Circuit further held that, in
doing so, "a creditor loses its jury trial right only with
respect to claims whose resolution affects the allow-
ance or disallowance of the creditor’s proof of claim or
is otherwise so integral to restructuring the debtor-
creditor relationship." App. 63a. Applying those
principles, the Second Circuit concluded that E&Y
was not entitled to a jury trial on the CBI Claims
because "E & Y filed a proof of claim against CBI; the
CBI claims were asserted in response to that proof of
claim; and, insofar as we have already held that the
CBI claims are either defenses to E & Y’s fees claim
or integrally related to those defenses, the resolution
of the CBI claims clearly affects the structuring of the
debtor-creditor relationship between CBI and E & Y."
App. 63a.

Second, the Second Circuit rejected E&Y’s al-
ternative argument that it was entitled to a jury trial
on the TCW Claims prior to a bench trial on the
equitable CBI Claims. The court of appeals held that
E&Y’s argument was inconsistent with this Court’s
holding in Katelben "that it was permissible for a
bankruptcy court to hold a bench trial on an equitable
claim, even if its judgment would have res judicata
effect on factual issues common to a jury triable legal
claim, without violating the Seventh Amendment."
App. 66a.

On October 15, 2008, without dissent, the Sec"
ond Circuit denied E&Y’s petition for rehearing and
rehearing on bane. App. 163a-64a.
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REASONS FOR DENYING THE PETITION

THE SECOND CIRCUIT REMANDED FOR
FURTHER PROCEEDINGS THAT MAY
MOOT THE ISSUES RAISED BY THE PETI-
TION AND THEREFORE MAKE IT UNNEC-
ESSARY FOR THE COURT TO DECIDE
CONSTITUTIONAL ISSUES

"’The Court will not pass upon a constitutional
question although properly presented by the record, if
there is also present some other ground upon which
the case may be disposed of."’ Pearson v. Callahan,
129 S. Ct. 808, 821 (2009) (quoting Ashwsnder v.
Tenn. Valley Auth., 297 U.S. 288, 347 (1936)
(Brandeis, J., concurring)); see also Vs. Military Inst.

v. United States, 508 U.S. 946, 946 (1993) ("We
generally await final judgment in the lower courts
before exercising our’ certiorari jurisdiction.") (Sealia,
J., concurring).

At this procedural stage, the constitutional ad-
judication sought by E&Y - expansion of the Seventh
Amendment right to trial by jury in bankruptcy
proceedings far beyond any holding of this Court -
violates these cautionary principles. After remand
from the court of appeals to the district court, E&Y
reasserted several alternative, potentially dispositive
legal arguments on its appeal seeking reversal of the
bankruptcy court’s judgment on the CBI Claims that
neither the district court nor the court of appeals
previously had con~,idered. Ernst & Young v. CBI
Holding Co., Inc. (In re CBI Holding Co., Inc.), 2008
U.S. Dist. LEXIS 92.558, at *4 (S.D.N.Y. Nov. 6, 2008)
("E&Y responds that judgment on the CBI Claims is
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premature because it still has appeals of the bank-
ruptcy court’s decision pending before this Court.").
If the lower courts rule in E&Y’s favor on those
issues, none of which are of a constitutional dimen-
sion, the constitutional questions presented by the

Petition will be moot.

This Court’s grants of certiorari prior to final
judgment in Beacon Theatres and Dairy Queen do not
support the same result here. In both cases, the
petitioners sought review from the denial of a writ of
mandamus seeking to compel a jury trial in the lower
court before any trial had been conducted and, there"
fore, relief vindicating the petitioners’ Seventh
Amendment rights to a jury trial could be awarded ex
ante. E&Y did not seek a writ of mandamus in this
case but rather, in contrast to Beacon Theatres and
Dairy Queen, E&Y seeks reversal of the outcome of a
trial that took place nine years ago. Because the trial
on the CBI Claims is completed and a judgment was
rendered, any alleged denial of E&Y’s constitutional
right has already occurred, and there is no need for
review now when the constitutional questions pre-
sented might be mooted by further proceedings in the
lower courts.2

Even if the district court affirms the bankruptcy court’s
judgment on the CBI Claims, the questions presented
might still become moot as to the TCW Claims. In that
event, the district court must consider the collateral es-
toppel effect of such a judgment in a subsequent jury
trial of the TCW Claims. If E&Y prevails at a subse-
quent jury trial of the TCW Claims on an issue found not
to have been precluded by the judgment on the CBI
Claims, the questions presented as to the TCW Claims
will become moot.
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II. THERE IS NO CONFLICT AMONG THE
CIRCUITS THAT REQUIRES RESOLUTION

E&Y has not identified any decision of another
court of appeals (or any other court) that conflicts
with the Second Circuit’s decision in this case. Other
lower courts that have considered the questions
presented by the Petition have resolved them in the
same manner as the Second Circuit. See Pet. at 31-
32 n.8.3 Most recently, the Third Circuit, relying on
Katchen, Granl~nanciera, and Langen-kamp, held
that a creditor that "filed a proof of claim against [a
debtor’s] estate . . . was not constitutionally entitled
to a jury trial on the Trustee’s related breach of
contract claim." Schubert v. Lucent Techs. (In re
Winstar Commc’ns, Inc.), 554 F.3d 382, 406-07 (3d
Cir. 2009); accord SNA Nut Co. v. Haagen’Dazs Co.,
Inc., 302 F.3d 725, 730 (7th Cir. 2002) (finding no
right to jury trial of trustee’s state common law
counterclaim for breach of contract and stating that
"[o]nee a party has triggered this process of allowance
and disallowance of claims, that party has subjected
itself to the bankruptcy court’s equitable jurisdiction
and thus can no longer demand a right to a trial by
jury"); Inetitut Pasteur v. Cambridge Biotech Corp.

E&Y contends only that "courts diverge as to whether
creditors who seek a setoff against a recovery sought by
a trustee lose their jury trial rights, and they disagree
about whether a creditor who has not filed a claim and
who is sued by the estate can lose its jury trial rights by
filing a counterclaim against the estate." Pet. at 32
(footnotes omitted). But neither of those issues is raised
by the facts of this case.
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(In re Cambridge Bioteeh Corp.), 186 F.3d 1356, 1372
(Fed. Cir. 1999) (finding no right to jury trial on
counterclaim arising under patent laws in response to
proof of claim for patent infringement and stating
that "It]he precedent is clear that once a party in-
vokes the core jurisdiction of the bankruptcy court by
filing a proof of claim, that party has no Seventh
Amendment right to a jury trial"). Accordingly, there
is no conflict among the courts of appeals that re"
quires resolution.

III. THERE IS NO REASON TO REVISIT
KA TCHEN, GRANFINANCIERA, AND
LANGENKAMP

Ao The Second Circuit’s Decision Involves A
Straightforward Application Of K, utchen,

GranEnanciera, And Langenkamp

The Seventh Amendment applies only to "Suits
at common law." U.S. CONST. AMEND. VII. This
Court has "consistently interpreted the phrase ’Suits
at common law’ to refer to ’suits in which legal rights
were to be ascertained and determined, in contradis"
tinction to those where equitable rights alone were
recognized, and equitable remedies were adminis-
tered."’ Granfinancier~, 492 U.S. at 41 (citation
omitted) (emphasis in original).

A bankruptcy proceeding is inherently equita-
ble because it necessarily involves creditors’ compet-
ing claims to assets of a debtor which are insufficient
to satisfy all the claims. National Bankruptcy Review
Commission, REPORT OF OCT. 20, 1997 707 (1997)
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("Report") ("[B]ankruptcy is a collective proceeding to
determine the status of a number of obligations
affecting several or many diverse parties."). It follows
that each creditor’s legal remedies are inadequate.

Acting pursuant to its express powers under
Section 8 of Article I, Congress created the bank"
ruptcy system to equitably and efficiently distribute
debtors’ assets among competing creditors so that
creditors and reorganizing debtors could emerge from
bankruptcy as quickly and efficiently as possible.
Katchen, 382 U.S. at 328; see also Report at 708
("[T]he very essence of a bankruptcy case requires
prompt resolution.").. As a result, claims filed by
creditors to the debtor’s assets are equitable claims to
which the Seventh Amendment jury trial right does
not attach. See Katchen, 382 U.S. at 336 ("The
Bankruptcy Act, passed pursuant to the power given
to Congress by Art.. I, § 8, of the Constitution to
establish uniform laws on the subject of bankruptcy,
converts the creditor’s legal claim into an equitable
claim to a pro rata share of the res.").

1. Applying these principles in Katchen, Gran-
finaneiera, and Langenkarnp, this Court has drawn a
"clear distinction" regarding the applicability of the
Seventh Amendment to a bankruptcy trustee’s claims
seeking affirmative relief against a creditor.
Langenkamp, 498 U.S. at 45. "[U]nder the Seventh
Amendment, a creditor’s right to a jury trial on a
bankruptcy trustee’s preference claim depends upon
whether the creditor has submitted a claim against
the estate .... " Granl~nanciera, 492 U.S. at 58;
Langenkamp, 498 U.S. at 45 (same).
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Thus, when a creditor has submitted a proof of
claim, as explained below, the trustee’s claim be-
comes part of the equitable claims allowance process
and the Seventh Amendment does not apply. Lan-
genkapap, 498 U.S. at 44-45; Kstel~e~, 382 U.S. at
336"37. When a creditor has not asserted a proof of
claim, the trustee’s claim is legal in nature and the
Seventh Amendment applies. Grs~fi~s~eiers, 492
U.S. at 55.

In KstetSen, the Court held that a trustee’s
claim to recover a preference, which also was asserted
as an objection to a creditor’s proof of claim, could be
tried by the bankruptcy referee in a summary pro-
ceeding without a jury even though "if a creditor who
has received a preference does not file a claim in the
bankruptcy proceeding... , the trustee may recover
the preference only by a plenary action.., and in a
plenary action in the federal courts the creditor could
demand a jury trial ...." Katehen, 382 U.S. at 327-
28 (citations omitted).

Central to the Court’s reasoning was the vital
importance of the inherently equitable claims allow-
ance and disallowance process to an efficient bank-
ruptcy system. The "power to allow or to disallow
claims includes ’full power to inquire into the validity
of any alleged debt or obligation of the bankrupt upon
which a demand or a claim against the estate is
based," which "’is essential to the per-formance of the
duties :imposed upon [the bankruptcy court.]"’ Id. at
329 (citations omitted). Further, "as the proceedings
of bankruptcy courts are inherently proceedings in
equity .... there is no Seventh Amendment right to a
jury trial for determination of objections to claims,
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including [those to recover preferences]." Id. at 336-37
(citations omitted).

2.    Given that jury trial rights do not attach
to a trustee’s objection to a creditor’s claim - and we
do not understand E&Y to argue to the contrary -
Katchen’s key insight was that "it makes no differ"
ence" from a Seventh Amendment perspective
whether a trustee asserts his claim only as an objec-
tion or also seeks affirmative relief. As the Court
noted, "we have held that equity courts have power to
decree complete relief and for that purpose may
accord what would otherwise be legal remedies." Id.
at 338.

Equally important, the resolution of issues in
the equitable claims allowance process made a jury
trial "unnecessary" because of the "res judicata effect
to which that determination [in the equitable process]
would be entitled." Id. at 339. For these reasons,
Beacon Theatres and Dairy Queen did not mandate
that a creditor was entitled to a jury trial on legal
issues arising in the claims allowance process prior to
any equitable determination in the bankruptcy court
because that would require that "proceedings on
allowance of claims must be suspended and a plenary
suit initiated," whieh would "dismember a scheme
which Congress has prescribed" to ensure "the
prompt trial of a disputed claim without the interven-
tion of a jury." Id. (emphasis added).

3. Since Katehen, this Court has twice af-
firmed the primacy of the claims allowance process in
bankruptcy proceedings and the crucial distinction in
any Seventh Amendment analysis between resolution
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of legal issues that are intertwined in that process
and those that are not.

In Gramqnanciera, the Court held that a credi-
tor was entitled to a jury trial of a bankruptcy trus-
tee’s fraudulent conveyance claim where the creditor
had not asserted a proof of claim in the bankruptcy
proceeding. A trustee’s claim in that circumstance
"does not arise ’as part of the process of allowance
and disallowance of claims.’ Nor is that action inte-
gral to the restructuring of debtor-creditor relations."
Granfinaneiera, 492 U.S. at 58.

In Langenkamp, which was decided under the
Bankruptcy Amendments and Federal Judgeship Act
of 1984, 28 U.S.C. §§ 151 et seq. ("1984 Act"), the
Court reaffirmed Katehen and held that when a
creditor asserts a claim in bankruptcy and is "met, in
turn, with a preference action from the trustee, that
action becomes part of the claims’allowance process
which is triable only in equity." Langenksmp, 498
U.S. at 44. A creditor’s claim and the ensuing prefer"
ence action by the trustee "become integral to the
restructuring of the debtor’creditor relationship
through the bankruptcy court’s equity jurisdiction."
Id. (emphasis in original).

The principles set forth in Katehen and Gran"
5naneiera and reaffirmed in Langenksmp remain
vital to the functioning of the bankruptcy courts
today. Indeed, in the 1984 Act, Congress assigned
the bankruptcy courts jurisdiction of "core proceed"
ings" that included not just "allowance or disallow"
ance of claims against the estate," but also "counter-
claims by the estate against persons filing claims
against the estate." 28 U.S.C. § 157(b)(2)(B), (C).
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4.    After E&Y asserted its proof of claim,
resolution of the CBI Claims, like resolution of the
preference claims at issue in Katcl~en and Langen-
kamp, was necessary to the bankruptcy court’s per"
formance of its essential equitable function to allow
or disallow the proof of claim.

Thus, the district court and the Second Circuit
both found, like the preference claims at issue in
Katehen and Langenkamp, that the CBI Claims
constituted a defense to E&Y’s proof of claim and
therefore the intertwined legal issues had to be
resolved as part of the claims allowance process that
is indisputably equitable in nature. As the Second
Circuit stated, "[a]s defenses to E & Y’s fees claim,
these CBI claims also directly affect the allowance of
that claim" and "[a]ll of these [CBI] claims affect one
o£ the most eIernental of all core bankruptcy £une-
tion~, determining if a creditor may collect from a
debtor’s estate." App. 52a (emphasis added); see also
App. 51a ("CBI’s claim for expungement of E&Y’s
Proof of Claim . . . directly affects the allowance of
E&Y’s claim against CBI’s estate."). The district
court likewise found that the CBI Claims "inevitably
impact[ ] on the allowance or disallowance of E&Y’s
Proof of Claim" because "E&Y’s Proof of Claim will be
disallowed if BSI’s lawsuit is successful." App. 148a.

In light of those facts, the Second Circuit’s
holding constitutes a straightforward application of
Katehen, Grantinaneiera, and Langenkamp. Under
those authorities, E&Y was not entitled to a jury trial
on the CBI Claims because resolution of those Claims
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became "part of the claims-allowance process which is
triable only in equity." Lan~enkamp, 498 U.S. at 44.4

B. E&Y’s Contention That Katche~ Should
Be Overruled Does Not Warrant
Certiorari

With respect to its first question presented,
E&Y contends that this Court should grant certiorari
to overrule Katehen to the extent that it held that
"the ordinary rule that legal claims must be resolved
by a jury before factually-related equitable claims are
tried to the court - does not apply in bankruptcy."
Pet. at 13. E&Y claims that holding was "a product of
the archaic bankruptcy regime in place at the time,
under which law and equity were divided and over-
lapping factual and legal claims could not be ad-
dressed in a single forum." Id. According to E&Y,
that rationale no longer applies under the current
bankruptcy regime put in place by the 1984 Act.
E&Y concludes that, under this Court’s holdings in
Lytle v. Household M~nuf~eturing, Inc., 494 U.S. 545

Justice White, who authored Katchen, rejected the
proposition that Katehon is limited to claims by a trus-
tee invoking its avoiding powers. In his dissent in
Northern Pipeline Construction Co. v. Marathon Pipe
Line Co., Justice White stated: "We also recognized [in
Katehen] that the referee could adjudicate counterclaims
against a creditor who files his claim against the estate.
¯ . . Hence, if Marathon had filed a claim against the
bankrupt in this ease, the trustee could have filed and
the bankruptcy judge could have adjudicated a [breach
of contract] counterclaim seeking the relief that is in-
volved in these cases." 458 U.S. 50, 99-100 (1982)
(White, J., dissenting).
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(1990), Beacon Theatres, and Dairy Queen, it was
entitled to a jury trial of the TCW Claims prior to a
bench trial of the CBI Claims. Pet. at 14-15. We
begin first with E&Y’s Lytle argument because, as a
threshold matter, E&Y has failed to demonstrate that
these cases are even applicable to the unique facts of
this case.

1. The Court’s Decision In Psrlrlane
Hosiery, And Not Lytle, Governs
This Case Because The CBI And
TCW Claims Are Now Separate
Lawsuits

This case does not raise an issue concerning
the application of Lytle, Beacon Theatres, and Dairy
Queen in the bankruptcy context. In Lytle, as in
Beacon Theatres and. Dairy Queen, a single plaintiff
asserted both equitable and legal claims in a single
proceeding arising out of the same set of facts, which
"[the plaintiff] was required to join . . . to avoid the
bar of res judicata." .Lytle, 494 U.S. at 552. After the
trial court erroneously dismissed the legal claims, it
tried the equitable claims without a jury. This Court
held that, under the rule of Beacon Theatres and
Dairy Queen, the plaintiff was entitled to a jury trial
on his erroneously dismissed legal claims prior to a
trial of his companion equitable claims. Id. at 554.

By contrast, in this case, BSI asserted claims
in two separate capacities - as successor to CBI and
as assignee of TCW. As E&Y itself acknowledged in
the bankruptcy court, "for all purposes in this pro-
ceeding, BSI is the equivalent of CBI and TCW, and
in assessing the sufficiency of the evidence and the
applicability of the relevant law, it is as if CBI and
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TCW were themselves the plaintiffs." Proposed
Findings of Fact and Conclusions of Law of Defen-
dants Ernst & Young and Ernst & Young LLP for the
Liability Phase of the Trial at 4, ¶ 15, No. 96-09143-
BRL (Dkt. No. 78), (Bankr. S.D.N.Y Dec. 3, 1999)
(emphasis added).

By holding that E&Y was entitled to a jury
trial on the TCW Claims, but not the CBI Claims, the
district court and court of appeals recognized that the
CBI and TCW Claims effectively are separate claims
on behalf of separate parties, i.e., unlike in Lytle,
these claims could not be rejoined in a single lawsuit
but had to proceed independently. As a result of
those holdings, the CBI and TCW Claims are now
pending as separate lawsuits, effectively on behalf of
separate parties, in separate proceedings as the
district court and Second Circuit concluded they
should have been from the outset.

Where, as here, separate plaintiffs’ legal and
equitable claims arising from common facts against
the same defendant are pending in separate actions,
as this Court held in Parklane Hosiery Co., Inc. v.
Shore, "an equitable determination can have collat-
eral estoppel effect in a subsequent legal action and

this estoppel does not violate the Seventh
Amendment." 439 U.S. 322, 335 (1979). The applica-
tion of principles of collateral estoppel to the TCW
Claims based on a judgment entered on the CBI
Claims after a bench trial does not violate the Sev-
enth Amendment under Parklane because "[a]t
common law, a litigant was not entitled to have a jury
determine issues that had been previously adjudi-
cated.., in equity." Id. at 333.
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Accordingly, the rule of Beacon Theatres, Dairy
Queen, and Lytle does not apply under the facts of
this case and there is no reason to grant the petition
for certiorari to consider the operation of that rule in
bankruptcy.

2. The 1984 Bankruptcy Act Has Not
Undermined Katchezis Rationale

Even if E&3Ys first question presented were
raised by the facts of this case, the Petition should be
denied. E&Y’s argument proceeds from the mistaken
premise that Katchen was "a product of the archaic
bankruptcy regime in place at the time, under which
law and equity were divided and overlapping factual
and legal claims could not be addressed in a single
forum." Pet. at 13. E&Y contends this regime was
changed by the 198.4 Act, which vested bankruptcy
jurisdiction in the district courts and which "brought
about the merger of law and equity in bankruptcy
proceedings." Pet. at 19. In other words, according to
E&Y, this Court intended Katehen to "be treated like
a restricted railroad ticket, ’good for this day and
train only.’" County of Wash. v. Gunther, 452 U.S.
161, 183 (1981) (Rehnquist, J., dissenting).

To the contrary, under the Bankruptcy Act of
1898, 11 U.S.C. §§ Iet seq. (repealed 1979) (the "1898
Act"), just as now under the 1984 Act, a single forum
(the district court) was available in which all the
equitable and legal claims in Katchen could have
been adjudicated. Under the 1898 Act, the "duties of
the bankruptcy court were carried out by ’bankruptcy
referees’ (later called ’judges’), appointed by the
district court." In re United Miss. Bank of Kan. City,
N.A., 901 F.2d 1449, 1452 n.9 (8th Cir. 1990). Under
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section 22a of the 1898 Act, as now, "[u]nless the
judge or judges direct[ed] otherwise," bankruptcy
cases were referred by the clerk of the court to a
referee, (11 U.S.C. § 45) and "It]he judge retained
power to revoke a reference at his discretion ...."

2 COLLIER ON BANKRUPTCY ¶ 22.01 (14th ed. ).~

As to the district courts, as the Kstel~en Court
itself acknowledged, at the time of that decision, the
district court was expressly granted jurisdiction over
plenary actions by trustees to recover preferences:
Section 60 of the 1898 Act "dealing with preferences
and their voidability, confers concurrent jurisdiction
on state courts and the federal bankruptcy courts to
entertain plenary suits for the recovery of prefer-
ences." Katchen, 382 U.S. at 331.~

E&Y’s contention is also belied by the fact that in
Lan~’en&amp, after enactment of the 1984 Act, the Court
re-affirmed Katel~en without limitation. Although the
Langenka,up Court did not expressly address the Bea-
con Tl~eatre8 rule, according to E&Y, the issue is neces-
sarily raised in any case like Langenka,up in which the
trustee seeks affirmative relief. Pet. at 21 n.4 (explain-
ing that "even viewing the CBI claims on a standalone
basis . . . preservation of jury trial rights would require
the jury trial to go first" because the CBI Claims "involve
legal causes of action triable to a jury (the counter-
claims) and overlapping issues constituting defenses to
E&Y’s claim (triable to the court)").

Section 23 of the 1898 Act provided generally that
actions by the trustee could only be commenced in a
court where the bankrupt "might have prosecuted them
if proceedings in bankruptcy had not beeu instituted."
1898 Act § 23, 11 U.S.C. § 46. But Section 60(b) created
an exception for preference actions, which Congress
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In that capacity - "federal bankruptcy courts"
with the power to "entertain" plenary actions, id., -
district courts exercised equitable and legal powers
unavailable to referees in resolving the kinds of
preference actions at issue in Katchen. See James
Angell MacLachlan, Protection And Collection of
Property ofklankrupt Estates, 39 MINN. L. REV. 626,
634, 645 (1955) (explaining that, unlike a district
court, a "bankruptcy court"; i.e., a referee in bank-
ruptey, "is not organized to try a plenary suit .... ").
No less an authority than Collier dismissed the
argument now so heavily relied upon by E&Y that
"district courts when sitting as bankruptcy courts
act[ed] as ’separate and distinct courts"’ (and thus
purportedly could not simultaneously exercise ple-
nary and summary jurisdiction under the 1898 Act).
1 COLLIER on BANKRUPTCY ¶ 1.1014] (14th ed.). In
fact, Collier characterized that argument as a "broad
pronouncement[ ]" liable to "express mere half-truths
and [which did] not answer concrete issues." Id.

As E&Y notes, "[i]n 1938, the Federal Rules
merged district courts’ law and equity jurisdictions."
Pet. at 17. Thus, at the time of Katchen, as now, a
single unified court (the district court) was available
to consider all the equitable and legal claims at issue
in a single proceeding. Katchen’s paramount concern
in rejecting application of Beacon Theatres notwith-
standing the existence of a district court forum for
providing jury trials in bankruptcy proceedings on

permitted to be brought in the district courts even if
there was no independent basis for federal subject mat-
ter jurisdiction. Id. at § 60(b), 11 U.S.C. § 96.
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preference claims - that jury trials would interfere
with the claims allowance process by causing "delay
and expense" and "dismember[ing]" the Congres-
sional scheme - remains as vital as ever. 382 U.S. at
339.

C. E&Y’s Contention That Katchen Should
Be Limited To Claims In Which A Trus-
tee Invokes Avoiding Powers Does Not
Warrant Certiorari

With respect to the second question presented,
E&Y contends that this Court should grant certiorari
to limit the holdings of Katehen, Granfinanciera, and
Langenkamp to apply only to claims involving a
bankruptcy trustee’s avoiding powers, but not to a
bankruptcy trustee’s compulsory counterclaims
arising under common law. As demonstrated below,
E&Y’s argument is based on an artificial distinction
unsupported by the rationale that E&Y offers to
justify" it.

1. There Is No Principled Seventh
Amendment Distinction Between Avoid-
ing Powers Claims And Compulsory
Common Law Counterclaims

Under E&Y’s theory, the Seventh Amendment
is inapplicable to a trustee’s claim to recover a
fraudulent conveyance from a creditor which filed a
proof of claim. Pet. at 26"27. Fraudulent conveyance
claims "are quintessentially suits at common law that
more nearly resemble state-law contract claims
brought by a bankrupt corporation to augment the
bankruptcy estate than they do creditors’ hierarchi-
cally ordered claims to a pro rata share of the bank-
ruptcy res." Granfinaneier~, 492 U.S. at 56. As such,
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trustees’ fraudulent conveyance claims are indistin-
guishable from the compulsory common law counter-
claims at issue.7

As to preference avoidance actions, while not
rooted in the common law in the manner of fraudu-
lent conveyance claims, nonetheless, where, as here,
a creditor has submitted a proof of claim, there is no
meaningful difference between an objection and a
claim to recover a preference (or based on any other
avoiding power) and an objection and compulsory

counterclaim that arises from common law and from
the same underlying facts as the proof of claim. See
Kate_hen, 382 U.S. at 330 (holding that a trustee’s
"objection under § 57, sub. g is, like other objections,
part and parcel of the allowance process" (emphasis
added)). In either ease, a proof of claim "can neither
be allowed nor disallowed" without resolving the
trustee’s claim. Id.s

Nor does the Seventh Amendment analysis turn on 11
U.S.C. § 502(d) (formerly § 57(g) of the 1898 Act, 11
U.S.C. § 93), which provides that a creditor’s claim can"
not be allowed until the creditor returns a fraudulent
conveyance (or preference). Congress cannot deprive a
creditor of a jury trial on a "quintessential" suit at com-
mon law simply by codifying the common law fraudulent
conveyance claim and then decreeing that the creditor
must forfeit its jury trial right on the claim as the price
of access to the one forum available in which to prose-
cute the creditor’s claim against the debtor.

Accord In re Irid~:um Operating LLC, 285 B.R. 822, 834
(S.D.N.Y. 2002) (counterclaims to a creditor’s proofs of
claim, including those arising under common law, "can
affect whether the bankruptcy should allow or disallow
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Adopting E&Y’s position and requiring jury
trials of compulsory common law counterclaims would
disrupt the Congressionally’created bankruptcy
scheme. "Objections to claims . . almost always
involve state law." 1 COLLIER ON BANKRUPTCY
¶ 3.0216][a] (15th ed. rev.). See In re Grabill Corp.,
976 F.2d 1126, 1126 & n.1 (7th Cir. 1992) ("[J]ury
trials are the very antithesis of the speedy bank-
ruptcy procedure .... Evidence that jury trials would
bog down a system designed for quick resolution of
matters may be found from examining the jury trial
backlog in the district courts.").

As the Katehen Court noted, "many incidental
questions arise in the course of administering the
bankrupt estate, which would ordinarily be pure
cases at law," otherwise triable by jury. In bank-
ruptcy proceedings, "they become cases over which
the bankruptcy court, which acts as a court of equity,
exercises exclusive control." Katehen, 382 U.S. at
337. Pertinent here, a "claim of debt or damages
against the bankrupt is investigated by chancery
methods." _l-d. (internal citation omitted).

Accordingly, the rationale of Katehen, Granfi-
naneiera, and Langenkamp supports the same result
in this case in which the CBI Claims became "part of
the claims allowance process" and "integral to the

claims against the estate"); Union Carbide Corp. v. Vis-
kase Corp. (In re Envirodyno Indus., Inc.), 183 B.R. 812,
819 (Bankr. N.D. Ill. 1995) ("A counterclaim that serves
as the basis of an objection to a claim is an integral part
of the claims allowance process in... bankruptcy." (in-
ternal quotations omitted)).
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restructuring of the debtor-creditor relationship
through the bankruptcy court’s equity jurisdiction."
Lange~kamp, 498 U.S. at 44 (emphasis in original).9

2. E&Y’s Proposed Distinction Is At
Odds With Its Supposed Rationale

To justify its proposed distinction between
claims invoking a trustee’s avoiding powers and
compulsory counterclaims invoking common law,
E&Y seeks to impose a construct on Katehe~, Grs~fi-
naneier~, and Langenkamp that finds no support in
those decisions or any other authoritative source.
According to E&Y, "a bankruptcy trustee’s avoiding
power objections are equitable in a way that a
debtor’s other claims are not" because the trustee’s
avoiding powers are "a bankruptcy-tailored applica-
tion of a familiar equity maxim: those who seek
equitable relief must enter courts of equity with
’clean hands’; they must not have acted in a manner
that offends equity." Pet. at 26, 28. In other words,

In Katehen, this Court stated that its holding in Alexan-
der v. Hillman, 296 U.S. 222 (1935) "in connection with
the jurisdiction of a receivership court to entertain a
counterclaim for forfeiture against a claimant in the re-
ceivership proceeding, is equally applicable" in the bank-
ruptey context. Katehen, 382 U.S. at 335. The Katehen
Court further cited with approval decisions from the
courts of appeals that had construed Hillman to author-
ize bankruptcy courts to "grant affirmative relief on re-
lated counterclaims that would also be defenses to the
[erediter’s] claim" without a jury trial on such claims, in-
eluding eases that involved common law counterclaims.
Id. at 336 n. 12 (citing, e.g., In re Solar M£g. Corp., 200
F.2d 327, 331 (3d Cir. 1952); Floranee v. Kresge, 93 F.2d
784, 786 (4th Cir. 1938)).



29

according to E&Y, the process by which preference
holders are purged of their purported sins is outside
the scope of the Seventh Amendment, unlike the CBI
objection in the form of a compulsory counterclaim
based on the creditor’s tortious harm to the debtor
that is inextricably intertwined with resolution of the
E&Y proof of claim.

Whatever its theological merits, as an interpre-
tation of the Seventh Amendment, E&~s "original
sin" theory has no doctrinal support and misappre-
hends the nature of preferences and fraudulent
conveyances. A party seeking to invoke the unclean
hands doctrine must establish that "the suitor seek-
ing the aid of a court of equity has t~imsel£ been guilty
of conduct in violation of the fundamental principles
of equity jurisprudence .... " 1 POMEROY’S EQUITY
JURISPRUDENCE § 397 (3d ed. 1905) (emphasis added).
That doctrine is irrelevant to preference avoidance
actions: "the most striking feature of a preference
claim is that it requires no showing that the creditor
has done wrong- only that the creditor received
payment from the debtor on a legitimate debt."
Benjamin R. Norris, Bankruptcy Pre£erenee Actions,
121 BANK. L. J. 483, 483 (2004) (emphasis added); see
5 COLLIER ON BANKRUPTCY ¶ 547.01 (15th ed. rev.)
("[I]t is the e£~ct of the transaction, rather than the
debtor’s or creditor’s intent, that is controlling."
(emphasis in original)). At the very least, E&Y~s
proposed rationale does not justify an irrebuttable
presumption that all preference holders are guilty of
"unclean hands."

Nor is E&Y’s rationale easily applied to credi-
tors who received fraudulent conveyances. The
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authority cited by E&Y actually points out that
preference and fraudulent conveyance actions have
coneeptua]]~v distine~ rationales. See Thomas H.
Jackson, A voldi~g Powers i~ Bankruptcy, 36 SWAN. L.
REV. 725 (1984). Unlike preference actions, which
"adjust the rights of creditors vis-/~-vis other credi"
tors, fraudulent conveyance law adjusts the rights of
creditors vis-a-vis the debtor." Id. at 726 (fraudulent
conveyance law is "not an offspring of, nor particu-
larly related to, the bankruptcy process itself.").

In those regards, fraudulent conveyance ac-
tions bear a far greater resemblance to the common
law counterclaims at issue in this case than they do
to preference actions. In other words, E&Y’s pro-
posed "unclean hands" rationale also fails to explain
why a creditor, such as E&Y, which is alleged (and
found by the bankruptcy court) to have been respon-
sible for causing CBI’s bankruptcy, should be entitled
to a jury trial but not a creditor who simply received a
fraudulent conveyance.

Ironically, E&Y’s proposal would advantage
creditors alleged to have harmed the debtor’s estate
over those not alleged to have done so. Thus, those
creditors which filed a proof of claim and against
which the trustee asserted common law counter-
claims based on their allegedly tortious conduct
would be entitled to a jury trial on their proof of
claim, while all other creditors would not. There is no
reason to promote that anomalous result.

Moreover, although E&Y claims that the con-
struct it seeks to impose on Katchen would work a
"recalibrat[ion]" of the current bankruptcy regime, if
adopted, it would fundamentally alter the bankruptcy
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process. Pet. at 3. E&Y is asking the Court to re-
place Katel~en’s well-settled and well-reasoned hold-
ing with an amorphous test that would afford jury
trial rights to "innocent" preference holders but not to
those with "unclean hands," because the latter lack
standing to seek equitable relief in the form of a
distribution in bankruptcy until they have returned
the preference. Adopting E&Y’s model would impose
a crushing burden on the bankruptcy system because,
in the absence of an irrebuttable presumption, bank-
ruptcy courts would have to conduct a threshold
inquiry on a creditor-by-creditor basis into whether a
trustee’s avoiding powers claim in response to a
creditor’s proof of claim implicates the creditor’s
unclean hands.

Simply put there is no support for E&Y~s con-
clusion that "[v]iewing avoiding-power objections as
invocations of unclean hands doctrine reveals why the
filing of a proof of claim carries so much weight in
this Court’s Seventh Amendment analysis of avoid-
ing’power claims." Pet. at 29.

3. The Langenk.~mp Decision Was
Not Doctrinally Confused

Perhaps because the Second Circuit’s decision
follows plainly from Langenkamp, which was decided
after the 1984 Act was enacted, E&Y describes that
decision variously as "opaque" (Pet. at 25), "unclear"
(Pet. at 30) and responsible for "doctrinal confusion
caused by [its] oblique reference to the public rights
doctrine." Pet. at 30. E&Y refers specifically to the
language in Langenkamp quoting Granfinanciera’8
"holding that ’the creditor’s claim and the ensuing
preference action by the trustee become integral to
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the restructuring of the debtor-creditor relationship
through the bankruptcy court’s equity jurisdiction.’"
Pet. at 30.

E&Y admits that "a majority of the Court ex"
pressed doubt that the restructuring of the debtor-
creditor relationship is a public right." Pet. at 31
(citing Gr,~nfin,~nciera, 492 U.S. at 56 n.ll). Thus,
there is no basis for E&Y’s conclusion that "[o]ne
could read [Lange~kamp] to mean that the restruc-
turing of debtor-creditor relations is a public right,
and further that there is no right to a jury trial on
any issue that Congress assigns to the bankruptcy
court’s ’equity jurisdiction’ - whatever that may be."
Pet. at 31. E&Y nevertheless labels references to
that language in Langenkamp and in the Second
Circuit’s opinion relying on Langenkamp as "public
rights language" and concludes from that faulty
premise that the Second Circuit "seemed puzzled"
and that the unanimity among other courts regarding
the Second Circuit’s holding shows that those courts
"share the Second Circuit’s confusion." Pet. at 31.
E&Y’s circular logic, in which a faulty conclusion is
derived from a faulty premise, does not provide a
basis for granting certiorari.
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D. E&Y’s Contention That The Seventh
Amendment Requires A Jury Trial Of
Discrete Issues Of The CBI Claims Does
Not Warrant Certiorari

Alternatively, E&Y contends that this Court
should grant certiorari to determine whether "it is
consistent with the Seventh Amendment to have a
bench trial of all issues presented by a partially
overlapping claim or only the overlapping issues."
Pet. at 34 (emphasis in original). But E&Y’s conten-
tion fails at its inception because both of the alleged
jury triable issues "bore directly on allowance or
disallowance of E&Y’s claim." Pet. at 33-34.

First, E&Y contends that it was entitled to a
jury trial on the application of "the in pari delicto
doctrine that would ordinarily bar the CBI claims."
Pet. at: 33. E&Y’s contention formed the basis for its
argument that BSI lacked standing to assert the CBI
Claims. Because the CBI Claims served as a defense
to E&Y’s proof of claim, E&Y’s standing argument
would have negated that defense and therefore had to
be resolved in the claims allowance/disallowance
process. Indeed, that is precisely what the district
court held when it erroneously dismissed the CBI
Claims on the ground that BSI lacked standing to
assert them. App. 81a ("Because CBI’s claim for
expungement of Ernst & Young’s Proof of Claim is
premised upon CBI’s allegations of fraud, breach of
contract, and negligence, CBI’s expungement claim
necessarily fails").

Second, E&Y contends that it was entitled to a
jury trial on "the amount of damages suffered by CBI
as a result of any alleged malpractice by E&Y." Pet.
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at 33. E&Y argues essentially that even if the bank"
ruptcy court had the right under Katel~e~,
nsneiera, and Lsngentzamp to consider whether CBI
suffered damages up to the point that those damages
offset E&Y’s claim, once that point was reached the
bankruptcy court should have stopped its analysis
and referred the remaining calculations to the district
court so that E&Y might have been afforded a jury
trial on the issues that did not "overlap" with the
claim allowance/disallowance process. Pet. at 34.

Putting aside the fact that E&Y’s alternative
theory would turn the district courts into damages
assessment adjuncts, of the bankruptcy courts, the
damages issue in this case also bore directly on, and
was inextricably part and parcel of, the allowance or
disallowance of E&~/’s proof of claim. In light of the
damages methodology required in this specific case,
which neither party disputed, the bankruptcy court
could not determine whether CBI’s quantified dam-
ages at least equaled the amount sought by E&Y in
its proof of claim without determining the full
amount of CBI’s damages.

There was no dispute that CBI’s damages
should be measured, by the fair market value of its
business before destruction. Both sides agreed that
the first step in the damages calculation was to
determine CBI’s "enterprise value" by "multiplying
its annual sales by a chosen sales multiple." BSI
App. 9a. Both sides also agreed that the second step
was to calculate CBI’s equity or fair market value by
deducting certain balance sheet items from enterprise
value.
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E&Y argued that the appropriate sales multi-
ple would lead to a determination that CBI had
suffered no damages as a result of E&Y’s negligence.
The bankruptcy court ultimately did not accept that
sales multiple or the sales multiple offered by BSI’s
expert and agreed with E&Y on the appropriate
deductions. BSI App. 9a-10a, 13a. But it was neces-
sary for the bankruptcy court to undertake each of
these steps to quantify CBI’s actual damages and
thus to determine whether those damages at least
equaled E&Y’s proof of claim. And, once the bank-
ruptcy court completed that analysis, the amount of
CBI’s damages was determined by a simple calcula-
tion. BSI App. 14a. Put another way, given the
formula used to determine whether CBI suffered any
damages, the bankruptcy court could not simply have
stopped counting once the damages reached the
amount of E&Y’s proof of claim.

Thus, as in Katehen, "all of the substantial fac"
tual and legal bases" supporting the CBI Claims were
"disposed of in passing on objections to" E&Y’s proof
of claim. Katehen, 382 U.S. at 333 n.9.
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CONCLUSION

The petition for a writ of certiorari should be
denied.

Respectfully submitted.
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