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'
CAPITAL CASE
QUESTION PRESENTED

Louisiana law provides that after the jury
finds that an aggravating circumstance exists, “[a]
sentence of death shall not be imposed unless the
jury . . . after consideration of any mitigating
arcumstances, determines that the sentence of
death should be imposed ” La, Code Crim, Proc, art.
905.3. In Apprendi v. New Jersey, 530 US. 466, 476
(2000), this Court held that "any fact (other than
pror  onviction) that increases the maximum
penalty for a crime must be . . . submitted to a jury,
and proven bovond &  reasonable  doubt” The
Lowsssann Supreme Court rejected petitioner’s claam
that  Apprendi applics to  the culpability
dotormination, holding instead that jurors need not
employ any standard for determining which
defendants convicted of first-dogreo murdor and an
ageravating arcumstance are culpable enough to
receive a death verdict.

This gives rise 1o the llowing constitutional
question: Whether the jury's determination that
death should be wmposed must be made beyond a
reasonable doubt?



n
PARTIES TO THE PROCEEDING

The petitioner 15 Henry Joseph Anderson, the
defendant and defondant-appollant s the courts
bolow. The respondent 15 the State of Lowsiana, the
plamntaff and plaintiff-appellee in the courts below.
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PETITION FOR AWRIT OF CERTIORARI

Petitioner  Henry  Joseph  Anderson
respectfully petitions for o writ of certiorari to
review the Louisiana Supreme Court's judgment in
this case.

OPINION BELOW

The louisiana Supreme Court's opinwon, in
State v. Anderson, authored by Justice Johnson, s
reported ot So. 24 _, 2008 La. Lexis 1744, and
reprinted in the Appendix st Pet, App. A. 1a-102a.
The rehoaring denial 15 reprinted in the Appendix at
Pet. App. B. 103a.

JURISDICTION

The Louwisiann Supreme Court's opinion was
entered on September 9, 2008 That court denied
Mr. Anderson’s timely petition for rehearing om
October 31, 2008, This Court has junsdiction under
2BUS.C § 1257

CONSTITUTIONAL PROVISIONS

The Fifth Amendment to the Upited States
Constitutson provides, in portinent part:

No persoss shall be held to nnswer for a
capital, or otherwise infamous crime, unless
on a presestment or indictment of a Grand
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Jury, ... mor be deprived of life, liberty, or
property, without due process of law . . ..

The Sixth Amendment to the United States
Constitutson provides, in pertinent part:

In all eryminal prosecutions, the accused shall
enjoy the nght to . . . an impartial juryl.]

The Eighth Amendment to the United States
Constitution provides, in pertinest part:

Excossaive bail shall not be required, mnor
exoessive fines tmposed, mor cruel and
unusual punishments inflicted,

The Fourteenth Amendment to the United
States Comstatution provides, in pertinent part:

No State shall . . | doprive any person of life,
liberty, or property, without dwe process of
law: mor deny to any persom within its
juriadictson the equal protection of the laws.

STATUTORY PROVISIONS

Article 9053 of the Louisiana Code of
Criminal Procedure provides, in pertinent part:

A sontence of death shall mot be mmposed
unbess the jury finds bevond & reasonable
doubt that at least one statutory aggravating
arcumstance exists and, aftor consideration of
any mitigating circumstances, determines
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that the sentence of death should be impased.

Article 9056 of the louisiana Code of
Crnminal Procedure provides, in pertanent part:

A sontence of death shall be imposed only upon a
unanimosas determinston of the jury, ...

Article 9058 of the louisiana Code of
Criminal Procedure provades:

The court shall sentence the defendant in
accordance with the determination of the jury.
If the jury is unable to unanimously agree on
n detormination, the court shall impose a
wentonoe of hife imprisonment without benefit
of probation, parole or suspensson of sentence.

STATEMENT

The Lowsiana legislature drafted a capital
sontencing statute that renders life without the
possibility of parcle the maxamum punsshment
avmlable for first-degree murder (even after the
jury's finding that an aggravating crcumstance
exasts) unless o jury, alter considenng  any
mitigating evidence, unanimously determines that
death should be imposed.!

' la sddition to the jury's sssessment of any mubgsting
enidence, La. Code Crnm. Prec. art. %062 requares the jury to
conwder the “circumstances of the ofense, the character and
propensities of the ofender, and the victum, and the 1mpact
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While this Court clanfied in Ring v. Arizona,
536 1S, 584 (2002), that the Apprend: rule? applses
to the finding that & statutory aggrovaling
circumstance exists, Ring explicitly loft unanswered
the question of Apprendi’s applicability to cther
capital sentencing detorminations. Jd. at 597 nd?
This case presents an opporiunity to address
whether the Constitution requires the Lowisiana
statute’s sccond determination (whach encompasses

that the crimme has had oo the victim, family membors, friends,
and sssociates . . before deciding whether death shoudd be
legoned Mareover, regardioss of itx culpabaliny determination,
or 58 comssderntion of the 9056 2 sertencing factors, the jary is
never regeared to returs a death seatence. Ser, ¢ 4. Stole v
Lucky, 7556 8o 24 845, 861 (La. 1999) ("[Wiksle & jury s pever
obliged to impose a death sentence, there o no general
requiretment 1o so charge”). (. oing Stote 1. Wateon, #19 So.
24 1321, 133132 (La. 1984) sanctsoming an instructsan that
juroes may return a life seatence ax a gratuitous act of meecy).

2 Apprendi v, New Jersey, 530 US, 866, 476 (2000) (halding
that any Gact that iscreases the penalty for a crime beyoad the
prescribed statwtery maximum must bo submitted to & jury,
and proved deyend a reasonable doule)

b Ser also Konsos v. Marsh, 548 US. 163, 175 2006) (finding
that “Ransas’ procedwre narrows the universe of deathvelipble
defendasnts consistent with Fights Amemdment roguarcments.”
bt potiag os “significant” tat under the Kansas scheme the
state onrmos the burden of persuasion, beyond a reasonable
doube, an the question of death-worthiness)
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consideration of any sstigating evidenos) to be made
beyond a reasonable doubs *

The distract court did not require petitioner's
sentencing  phase Jury to comclude beyond a
reasonable doubt that. after considering any
mitagating evidence, death should be imposed, In
fact, the distrxct court provided no gusdance ot all to
petitiomer’s jury regarding how it was to consider the
mpact  of any  mitigating  evidence  bofore
determining that Anderson should be sentenced to
death. Nowsetheless, the Loussinnn Supreme Court
affirmed Anderson’s death semtence, bolding that
“peither Ring, nor Louisionn junsprudence for that
mattor, requires the jurom to reach their ultimate
sentencing  determanation bevond a  reasonable
doube " Pet. App. at $8a.

Over the last six years fourteon other state
ocourts of last resort and four federal courts of
appeals have wrestlod with whethber and how
Apprendi and Ring affoct the portions of thear capital
sentencng schemes that subsume the determination
whether any mitigating evidence is sufficent to
exclude the defendant from the category of

' The Lowisiana statute plainly accoeds with the Apprend)
rule’s Sixth Amendment edement (tnal by pery). However, the
statwie w sileas om the burden of proof thas controls the pury's
decacon that death «bould tw imposed netwithetanding any
motigating evidence (e, the Apprend: rube's Fourteosth
Amendment (Due Process) olement)
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murderers culpable enough to receive a death
sentence. A majority of the courts that have
considered the issue bold Apprend: inapplicable, but
a strong munority of states require the culpability
determination, no matter how the state labels that
finding, to be based on proof beyond a reasonable
doubt.

This Court should grant review to resolve the
conflict, and hold that where a jurisdsction
conditions a death sontence upon a finding that,
after comsaderation of mitigating evidence, death
should be imposed--as Louisiana does here—that
culpability determinatson must be made beyond a
reasonable doubt.

FACTUAL BACKGROUND

Oneatha Brinson, an elderly white' woman,
was stabbed to death in her bome i Ounchita
Parish, Louisinnn, on September 29, 2000.

' Petiticaer, an African-Amenican, sssoried that rece infiltrated
the tnal  The louisiana Supreme Court rejected this metion,
hobding that “the race of the victim wis never Bantered abeut
as om0 of Bor virtwes® and that “in all respects, defendant’s
capital trial appears to have boen coaducted free of any racal
want”  Pet. App. at Wa. dut soe id. st 67a (refrasming frem
redrossing  proseccter’s fuilure 10 peovide roce  neulral
explanations under Johnson v. Californio, 515 178, 162 (2005),
because in “thes pre-Johnsen landscape, the tral jodge in the
pmntcuwk-mmtmmm&n.').ma(ndm
G2a (otworving that Lowisians law prevests afliestion of
raceem and “codifies the Boteon raling in La C.Or. P art, 795
See also State v, Snyder, 1995-1078 (La. SH0G), M2 Sa2d 0
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Petitioner, an Afmcan-Amencan man, wis
nrrested and charged with first-degree murder omn
October 2, 2000. Pot. App. at 2a. As detailed in the
lovisianas Supreme Court opinion, Mr. Anderson
explained to authorities that he did yard work for
Mre Brnson, and that an argument enswed
concerning when he would return to finish. Mr.
Anderson stated that in the midst of the argument
Mrs. Brinson smid “vou migger you need to go on and
do the yord work.”™ Pet. App. at 7a'Sa. At that pant,
as petitionor’s statopsent to the police indicates, he
jast "went off* fd. Petitioner took & knife from Ms,
Brinson's kitchen and stabbed her ten times.
Throughout the remainder of his statement, and at
tnal, petitioner conceded responsibality for the
murder.

Petitioner  dofended  against  the death
sentence with evidence indicating that he was
categonically exempt from capital punishment due to
mental retardation ® Mr, Anderson also introduced

rec W on other grounds, Sayder ¢ Losaisiona, __ US _ 170
L Bd, 3 175 128 8. Ct 1203 C200s). *)

Petitioner in the torderline mental rntardation” rasge. Pet.

App. at T30 The state's reduttal peycduatrast, Dr. George

Sevden, testufied that petitioner’s 1Q score of 73 placed him

eutesde the range of mild mental retardatson. Dr. Sesden

further cpined that defendast does mot meet the Lowusiana
ton,



evidence 1o show that the death penalty was
unjustified in this instance because he had suffored
neurological damage after the age of 18 that
diminished his personal culpabality.”

The State submitted three aggravating
crcumstances in this case. The jury found that only
two were supported by the evidence: (1) the victim
was 65 yvears of age or older; and (2) the offense was
committed in an especially beipous, atrocious or
cruel manmer. la. Code of Crim. Proc, art
NG AANL0), (7).

Given cloar evidence of the victim's age, there
was no question that at beast one aggravating
arcumstance existed. The only question at the
penalty phase was whether the jury would decde,
after considering mitigating evidence, that death
was the nppropriate punishment.

Ultimately, the jury returned a death verdict.

Neither the trial court nor the verdict form required
the jury to determine, after consdering any

Eagrosed as mentally rotardod before age 187 Pot. Ajp. a1
25a.

* M. Anderson suffered a sigeaficant bram trwema whent he
wis thirty-two years old as the result of a vicous besting that
loft him with & contusios te the temporal regicn oo the lelt sde
of his Sewin. & Bowout fracture of his oye, aad & conovesion
with bloeding inside the bram A docter that observed
p«iﬁunr-,mnﬁathb«hu:ﬁddm)b.&nbmnhd
slow mentation and difficulty responding to questions
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mitigating  crcumstanoes, that death was  the
appropriate punishment beyond a reasonable doubt

On  appeal,  Petitioner  observed  that
Louisiana's  sentoncing  wcheme  required  two
separate findings prior to the imposition of o death
sontence,  Petitioner argued that, like the first
determination that an aggravating factor exists, the
second determination (whether, after considering
mitigating evidence, death should be imposed) must
be made beyond # reasonable doubt. At My,
Anderson's penalty phase, the tral court did sot
instrict the jury that this Iatter finding needed to be
made according to any particular burden of proof.

The Louisinna Supreme Court repected
petitioner’s clalms:

[Dleforsdant assorts that the Louisinna death
penalty statute is unconstitutional because it
fails to require the jury to determine that
death ix the appropriato punishment "beyond
a reasomable doubt.” Citing Ring v. Arizona,
636 US. 584, 122 5.Ct. 2428, 153 1. Ed .24 556
(2002), dofendant complains that Louisinnn's
capital sentencing scheme is based on
“standard dess jury discretion® which violates
the Eighth and Fourteenth Ansendments.

Howower, Ring vequires that juroes find
beyond a reasonable doubt all of the predicate
facts which render a defondant cligible for the
death sentence, after comsideration of the
mitigating evadence. Jd, 536 U.S. at 609 While
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defendant now argues that Ring should
extend such a requirement to the ultimate
sontence ns well as the predicate facts, nesthey
Ring. nor Louisiana jurisprodence for that
matter, requires the jurors to reach thewr
ultimate sentencing determination beyond
reasonable doubt. State v, Koom, 961208, p.
27 (La. 52097, 704 So2d 756, 77273
("Louisinnn is not & wesghing state. 1t does not
require capital juries to weigh or balance
mitigating AZAMNsL AZErAvAting circumstances,
one agninst the other, sccording to any
particular standard.”)

Pot. App. at 89a,

On October 31, 2008, the Louisiana Supreme
Court denied Petitioner's timely applicatson for a
rebeanng. This petition ensucs.

REASONS FOR GRANTING THE WRIT

The Apprendi and Ring decisions call into
question the constitutionality of Louisiana’s death
ponalty scheme. The Louisiana Code provides that a
death sentence shall mot be imposed unless two
predicate findings are made: first, the jury must
unanimously determine beyond o reasomable doubt
that # statutory aggravaling cireumstance exists,
and second, after comsidering any mitigating
circumstances, the jury must determine that a death
sentence should be imposed. The law dees not
provide a standard of proof for the lattor
determination.
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Undor lowsiana law, the maxmum
punishment authorized for & conviction of first.
degree murder and the finding of an aggravating
arcumstance is life without the possibality of parole.
Thervfore, the finding that, after consideratson of
mitigating evidence, death should be imposed,
ecessanly mereases the sentencing ceiling from Life
mmpnisonment to a death sentence. Thus, the
Lowsiana legislature drafted its capital sontencing
statute in a muanner that triggers Sixth and
Fourteenth Amendment protections at each of its

twa steps.

In addition, the unnvaled need for accuracy
the outcome of capital sentencing determinations
underscores the need for the Court to step in and
decide this ssue. The Eighth Amendment limits
mposition of the death posalty o “those offenders
who commit ‘a narrow category of the most senous
crimes’ and whose extreme calpability makes them
‘the most deserving of exvcution,” Roper v. Simmons,
543 US, 651, 668 (2000) (internal atations omatted).

Only the bevond o reasonable doubt standard
satisfies the Eighth Amendment’s relinbility
domands, and accurately sagnals to the sentencer the
degree of seriousness society affixes to  the
culpability determination. Since Louisiana law does
ot require  the determination  that, after
consideration of mitigating evidence, a death
sentopcn should be imposed be made “according to
uny particular standard™ this case provides a
manifestly appropriate whicle for dang =0, Per
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App. at B9a; see also State v. Lucky, 755 So, 24 845,
850 (La. 1999) CLowisana does not provide any
standard for a juror to wegh mitgating
circumstances agnanst aggravating circumstances.”).

1. Apprendi Applies to a Louisiana Jury's
Death-Determination,

The Lowisiona legialsture created o
sentencing scheme that makes hfe without the
possibility of parole the maximum punishment
unkess the jury determines, after consideration of
any mitigating evidence and the moral culpabibity of
the offender, that death s the appropriate
punishment * Potitioner suggests that the jury’s
determination that death s the appropriate
punishment - no matter bow it & described ~ must
be made upon proof beyond a reasanable doubt.

* Whether this codification was done to meet the state’s Eighth
Amendment obligatione or for other reascas, the Sixth
Amendment rght 56 8 jury tnal s spplicable. See Ming. 556
LS. at 606 (obeerving, the idea “that the Eighth Amendment's
pestracticn on & state Jegialature’s abtlity to define capital
crimes should be comtpensnted for by permitting States more
leeway sader the Fifih and Sith Ameodments in proving an
apgravating fact pecessary to o capital sentonce . . . is witheut
precedent in our constiteticoal jursprudence”’) Gnternal
cisaticns omnted): id. at 611 (Scalia, J. concumng) ClIJt »
Mbwm&h“hmym.mnmm
whose adoption has been wreagfully coerved by Furman, as
Wm&uzhuth&uemuhmdmdnm
event.”)
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A. The Fifth and Sixth Amendments
require any finding that increases the
maximum punishment possible to be

proved beyond a reasonable doubt,
In Sullivan v. Lowwsiana, the Court observed:

the Fifth Amendment requirement of
proof beyond a reasonable doubt and
the Sixth Amendment requirement of a
yury verdict are interrelated. It would
not satisfy the Sixth Amendment to have
a jury determine that the defendant 12
probably guilty, and thea leave 5t up to
the judge to determine (as Wiaship
roequires) whother b s guilty boyond a
reasonnble doubt.

508 US. 275 278 (1993) (cmphasts  added).
Thereafter, tho Court bocame more exphicit, holding
that “any fuct that increases the penalty for a crime
beyond the prescribed statutory maximum . . . must
be submitted to a jury and proved beyond a
ronsonable doubt” Apprendi, 530 US, st 476
Subscquently, in Ring v. Arizona, the Court made
clear that the beyond a reasonable doubt standard
applaes to a jury’s finding of an ageravating factor in
a capital tnals sentenang phase. See Oregon o, fee,
No. 07.8501, slip op. at § (US, Jan, 14, 2000) (noting
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the Court in Ring applied “Apprendi's rale 1o facta
subjocting a defendant to the death peaalty . .. ")

¥ In Oregon o fee, this Court sdentified Appreadi’s “animating
prinaple” as “preservation of the pary's Batenic rele as &
bulwask between the State and the accused at the trial for an
alleged offense” Ae. No. 07-901, slip ep. st 6. The Court
“scovedingly considered whethor the finding of » particular fact
wos understood as withas the ‘demamn of the yary . . . by those
who framed the Bill of Rights = & Gaternal citations cenitted).
Because the denth penalty was mandatory at the tme the
Cosstivetion wos framed the jury had mo expliot mle in
sentenciag (though £ is woll-recogaired that yanes often found
defendants not gudly 4 easure they were not executed). By the
time the Soah Amendment became law, “the jury’s mle in
finding facts that would determine a bemicide defeadast’s
ehgteliey for capital pusiebmest was  particularly well
established. Thrsughowt its history, the jury determised which
heaticide defendants would be wehject to capital punishmont by
making factual determinaticns, many of which related 0
difficult sesessmmenis of the defendant's state of mind ™ Walros
e Arizona, 497 US 639, 711 Q0909 (Stevens, J., dissencing)
Getemal onations omatted).  Weodson . Neeth Carolina
vemoved any remaining deubt of the jury's peoper rode in
capital sentencrng detersinations In Woadsos, thas Cowrt held
the mandatory death penalty uncomstitotieanl forever
changing the role of junes 1o capital casen. Due te Eighth
Amesdment regairements that the pary find a statutory
sgoravating cucemstance and  the  sentencer  comsider
mitigating evidence, the jury is a constitutionally necessary
bulwark betwoen the State asd accused in & capital tral. And
the requirements of the Eighth Amendment cannct be used 10
undermine the pectections guamanteed by the  Suth
Amendstest. See Ring. 536 U S, at 612 (Scalia, J., concumng).
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B. The Apprendi rvule applies to the
finding that, after consideration of
any mitigating evidence, death is the
appropriate punishment.

Loumsiana Code of Criminal Procedure article
9053 states unambiguously: “fa) sentence of death
shall not be imposed usless the jury . . . afler
consideration of any mtignting crcumstances,
dotormuines that the sentence of doath should be
mposed” (emphasis added). The plain meaning of
the words “shall not” and “unless™ establish that a
death seatence may not be tmposed without & jury
Gnding that death is the appropriate punishment.
See Blakely v. Washington, 542 U.S, 296, 303 (2004)
(the “statutory maxmsuem 8 not the maximum
sentence a jadge may impose after finding additional
facts, but the maximum he may impose without any
additional findings"): Apprendi, 530 U.S. at 4M (“the
relevamt inquiry is one not of form, but of effect.”).
The Apprends rule applies because the finding that
death ix the appropriate punishment elevates the
maximum sentence avilable,

C. Seven state legislatures and four
other state courts of last resort have
concluded that the finding that death
should be imposed despite any
mitigating evidence must be made
bevond a reasonable doubt.

The smatutory law of seven states supports the
notion that Apprendi should apply to the question of
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whether mutignting  evidence diminmishes an
offender’s culpability to & degree that a death
sentence would not be appropriate.'®

ool i posed wealoss “by unanimens vote, the yury finds beyond a
reasonahle doube | . | that the existonce of such aggravating
arcumstances s ot omtweighed by any mutipsteg
arcumstances whach are found to exist . . ") 0o Rev. Coon
AN, 2920051 (Okso) Qury [must] unanieousdy fisd]], by
proof beyoed a reaseasdle doubl, Dt the sgpravatang
arcumstances the offender was found palty of committeg
outwesgh the mitigating factors); Ok Rxv. Star. § 1651%
(1 e)-(d) {Oregon) droguiring bfe sentence waless proof beyond a
reasosable dowbt that, after comssdensg “any sgEravatg
evidence and any mitagating evideace concerming any aspect of
the dcfendant’s charncter or background, or any arcumstances
of the alfosse and any vitim uwnpact evidence” that defeadars
should “recesve a death sentence “x TENN. CODE ANN. 39-15-
204 (IXE) (Tepnessoe) 1 the jury usaniumously determines
thal & statulory aggravaling curcumstance fexssts], but thas
such Grocumstance of arcumstances have not boen peoven by
the state 1o outwesgh any metigating clrcumstances beyond a
reasopable deabt, the pary shall | | | sentence the defondant |
to . b "x Uray Cong ANN, 76-5-207 (3xb) (Utak) Cdeath
penalty shall enly o imposed of . . . the jury = persuaded
boyoad a reascosble doubt that tolal aggravation culwesghs
tolal mitgaticn.”) Wasit Rev. Qoo ANy 1095060
(Washingwen) (Qury must be caveeced beyond a reasonable
doule that there are ot sufficient matigating arcumstances to

ment lemiency)
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Four state courts of last resort hold that
Apprendi apphies to the determination of whether
death should be imposed despste any mitigating
ovidonce, See Woldt v, People, 64 P.34 256, 265 (Colo.
2003) (en banc) (a jury—<mther than a three-judge
panel—must “be convineed beyvond a reasomable
doubt that any mutigating factors did pot outweigh
the proven statutory aggravating factors.”); Johnson
v, State, 59 P.3d 450, 460 (Nev. 2002) (Apprend: rule
npplicable to weighing determination because a
“finding [that no mitigation evadence outweighs
aggravation evadence] s necessary to authorize the
death penalty in Nevada"). The Comnecticut and
Wyoming Supreme Courts interpret their state
statutes and constitutions to comply with Apprend:
and Ring. See State v. Rizzo, 266 Conn. 171, 242
(2003) (finding “the jury must be instructed that its
level of certatude be beyond a reasonablo doubt when
determining that the aggravating factors outweigh
the mitigating Eactors . . ."); Olsen v. State, 2008 WY
46, 67 (Wyo. 2003) ("If the jury is to be nstructed to
“weigh™ . . . the burden of negating this mitigating
evidence by proof beyond a reasonable doubt remains
with the State.” (emphasis added)).

D. Ten state courts and four federal
circuits hold Apprendi inapplicable to
any capital sentencing determination
beyond the finding of an aggravating
circumstance.

Employing varying rationales, ten state courts
and four federal circuits hold Apprendi mapplicablo
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to the culpability determsination. Six state courts of
last vesort explain that Apprend: does not apply
becnuse the weighing process mandated by thewr
capital sentencing schemes is ot n  factual
determination. The INinois Supreme Court, in People
v. Ballard, 206 1024 1561 (2002), addressed the
applcability of the Apprend: rule to capital
sentencing determinations beyond the finding of an
aggravating foctor. Ballarnd contended that st was
“innccurate to conclude that the death pesalty is
authorized by the facts found by the jury after the
first stage of death penalty proceedings, because thas
second finding must still be made, unanimously,
before that penalty can be imposed.” Jd, at 203, The
Ihimois Supreme Court noted that the defendant’s
argument “appearfed) to find some support in Ring.”
That Court ultimately distinguished Ring, however,
on the basis that Ballard’s “complaint concernfed]
mitigating. wot aggravating. factors,” and though it
wis bound by this Court’s precedents, it was “not
bound to extend the decksions.” Id. at 205; see also Ex
parte Waldrop, 859 So.2d 1181, 1180 (Ala, 2002)
C‘weighing process is not a fsctual determination,”
but instend “s mora! or legnl judgment that takes
into account a theoretscally Hmitless set of facts and
that cannot be reduced to & sciontific formula or the
discovery of a discrote, observable datum®); accord
People v. Lewis, 43 Cal. 4th 415, 621 (2008) C[t}here
is no federn] constitutional requirement that a yury |
conduct the weighing of aggravating and mitigating
circumstances . . .°); Oken o, State, 835 A.2d 1105,
11561-52 (Md. 2003) (“the weighing process is not a
fact-finding ome based on evadence.”); Commonicealth



19

v. Romey, 866 A 24 351, 360 (Pa, 20005) ("[blecause
the weighing of the evidence 15 o function distine
from fact-finding, Apprendi does not apply here”);
State v. Fry, 126 P.3d 516, 534 (NAM. 2005)
Chalancing prooess & not ‘a fact necessary
constitute the crime with which [the defendant] i
charged’ such that it would invoke the constitutional
requirement of proof bevond a reasonable doubt . . "
(internal citatzon omitted)).

Four other state courts of last resort hold
Apprendi  inapplicable, asserting the weighing
function does pot  merease the  maxsmum
punshment. See Ritchie v. State, 809 N.E.2d 258,
268 (Ind. 2009) ("The outcome of weighing does not
increase elinbality . | [and] is therefore not required
to be found by a jury under a reasonable doubt
standard.")"' Briee . State, 8156 A.2d 314, 322 (Del.
2003) the weighing . . . does pot increase the
punishment [but] ensures that the punishment
imposed 3 appropnate and proportional.”) State v,
Gales, 265 Neb. 598, 627628 (2003) (These
fweighing] determinations cannot increase the
potential punishment to which a defendant

exposod 2% a comsoquence  of the  elygbiliny
determination ™), Torres v, State, B8 P.3d 214, 216

" But see Ritchie, 809 N E 24 st 273 (Rucker, J.. dissenting i
part, concumag 0 part) (The plain laaguage of Indiana’s
capetal sentencng scheme makes death eliphility comtingent
upen certain findings that must be weighed by the jury . .. they
are o mirasem the type of findings anticipated by Apprend:
and Ming and thus regere proof beyond a ressanable doube. ™)
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(Ok. Crim. 2002) ("It is [the aggravating factor]
finding. not the weighing of aggravating and
mitgating circumatances, that authorizes jurors to
consider imposing a sentence of death.”).

Four federal courts of sppeals stmilarly refus
to apply Apprendi to stages of the capital sentencing
procedure boyond the finding of an aggravating
factor. In United States v. Mirchell, 502 F.3d 931,
993 (3th Cir. 2007), the Ninth Circuit held, over the
dissonst of Judge Reinharde'* that the beyond o
reasonable doubt standard does not apply at the
weighing stage because “the weighing step is an
equation that merely channels a jury's descretion by
providing it with critenia by whach it may determine
whether a sentence of life or death is appropriate.”
Id.; see also United States v. Sampron, 486 F 34 13,
31 (1st Cir. 2007) ("the requisite weighing [provisson
of the Federal Death Penalty Act] constitutes o
process, not a fact to he found.”); United States v.
Fields, 483 F.34 313 (5th Cir. 2007) (the jury's
decizion that the aggravating Gsctors outweagh the
mitignting factors is not a finding of fact [but rather]

4 Dusenting. Judge Reinbardt, sederscoeed: “There s no
doules that the finding that aggravating factoew cutweigh
mitgating Bxctors increased Mitchell's maximur punishment
[cnder the Fodoral Doath Pecalty Act] ™ M. dating 13 USC. §
35950) (C"whether all the aggravating factor o fectors Sound 10
exist suffcently outweigh all the matigating factor or factors
found 1o oxist 1o Justidy a semsence of death. . "1} "Absent thes
finding” Judge Reinhandt reasoned “the maximum sontenco
the curt oould bhave upposed would have been life
imprsonmest withost the possibality of rolesse ™ M.
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it s o ‘highly subgpective,” ‘largely moral judgment'
‘regarding the punsshment that a particular person
deserves.”); accord United States v, Barvett, 496 F.3d
1079, 1107-1108 (10th Cir, 2007) (same).

E. Confusion exists in at least three
states regarding not i, but how

Apprendi applies.

On remand from this Court’s decision in Ring
i Arizona, the Arnzona Supreme Court dismissed
the state's contention that the Apprend: rule did not
apply to the weighing stage of the state sentencing
statute, See State o, Ring, 204 Ariz. 534 (Ariz. 2003)
(Ring 11); but see State ex rel. Thomas o, Granville,
211 Anz 468 (2005) (finding thnt the trial court
erred I proposing to amstruct jurors that of they
entertained a doubt whether death was the
appropriate sentence they must impose n sentence of
afe in prison),

Stmtlarly, in Missouri, the state Supreme
Court detormined that Apprendi appled to its
statute’s weighing determsination. See Srate .
Whatfield, 107 SW.3d 253, 261 (Mo, 2003),
However, the same court validated the legislative
scheme that placed the burden of persunsion for the
weighing determination on the defendant rather
than the State. See State v. MeLaughlin, 265 S'W.2d
257, 268 (Mo, Banc 2008) (upbolding death sentence
where jury did not unanimously determine that
mitigating  evadence  outweighed  aggravating
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evidence); see also McLaughlin v. Missouri, No. 08.
822 (petition for certiovar, fied Doc. 29, 2008).

Whether the culpability determimation must
be made beyond a reasonable doubt also remains
unclear in Idaho. See State v. Lovelace, 90 P.3d 298,
301 (Idaho 2004} (noting that a reviswon of the
statute after Ring requires “that a jury hind amd
consader the effect of aggravating and mitigating
carcumstances in order to decide whethor a
defendant should receive & death sentence.” but not
stating whether that determination must be made
beyond a reasonable doubt).

F. Sattazahn v. Pennsvlvania illustrates
why the determination that death
should be imposed (s constrained by
the Sixth and Fourteenth
Amendments.

In Sattazahn, this Court observed:

we hold lin Rimgd that the Sixth Amendment
requires that a jury, and not & judge, find the
exastence of any aggravating circumsfances,
and that they be found, not by a mere
preponderance of the evidence, but beyond a
reasonable doubt. We can think o mo
poncipled reason to  distinguish, mn thas
context, between what comnstitutes an offense
for purposes of the Sixth Amondment’s jury-
trial guarantee and what constitutes an



23

“offence” for purposcs of the Fifth
Amendment's Double Jeopardy Clause.

Sattazahn v. Pennayleanie, 537 US. 101, 111 (2003).
Sattazahn held that jeopardy did not attach when
the jury at petitioner’s capital murder trial could not
decsde whether death was warranted. However, the
Court expluned, had the jury found that no
aggravaung factors existed, then “doublejeopardy
protections [would have] attach|ed) to that ‘acquittal
on the offcnse of ‘murder plus aggravating
circumstance(s)” Id. at 112, If the jury, after
considering the mitigation evidence and the
proviously found aggravating arcumstances, decxded
to impose a sentence of hfe imprisonmoent, the
Double Jeopardy Clanse would presvent the state
from redrying the sentencing phase in the event of
reveraal on appeal’?  Bullingtorn o. Missouri, 451
LS. 430 (1981),

G.The Apprendi rule applies even
though the jury’s finding that death is

the appropriate punishment is a
moral determination.

Though several state courts reject the
appbeation of Apprendi because the finding that

1 Given Sattazohn’s bolding that Fifth azd Sath Amendment
“facts” are cotermuposs. courts that have held the death-
worthiness dotermination 1o be something other than & factual
findung have inplied that popardy doew oot attach to the death
sentence
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death s appropraate 1= a moral determination, other
yury findings often involve exactly this type of moral
determination. See Schriro v. Summerlin, 542 US
348, 361 (2004) (Breyer, J., dissenting) (“The leading
single aggravator charged in Arumonn . . . requires
the factlinder to decide whether the crima was
committed in an ‘especially heinous, cruel, or
depraved manner.”) Ginternal citations omitted); Id.
C“Words Like ‘espocially heinous ‘crwel,’ or ‘depraved’
- particularly when asked in the context of n death
sentence  prooveding  ~  require  reference to
community-based  standards, standards  that
meorporate values"). In fact. morality based fact-
finding performs an essential Eighth Amendment
function by narrowing the universe of offonders for
whom the death penalty 15 appropriste, See, eg.,
California v. Broun, 479 US. 538, 545 (1987)
(O Connor, J., concurring) (resdering of a death
sentence must be “directly related to the personal
culpability of the criminal defendant,” and “reflect a
reasoned moral response to  the defendant's
background, charactor, and crime | . . ") Lockett o
Ohio, 438 US, 586, 606 (1978) (the “risk that the
death penalty will be imposed 10 spate of factors that
may call for n less severe penalty . . . is unacceptable
and tnoompatihle with the commands of the Eighth
and Fourteenth Amendments™). Moreover, the
determination that a defondant i culpable enough to
receive o death sentence is no different (functionally)
from a detormination that a homscide s yustified,
mutigated by heat of passion, or dehberste.  These
determinntsons invalve applying facts (mitigating
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and aggravating) to a maral imnguiry in order to make
& Jadgmont .t

H. Apprendi’s applicability does not turn
on capital sentencing nomenclature,

Capital sentencing  determinatyons ~ no
matter how they are labeled — require the fact-finder
to consider the mitigntion evidence in the context of
the aggravating circumstances and then decide
whether death should be imposed. Some states
mstruct the fact-finder to weigh mitigation evidence
against  aggravation evidence, other statos ask
whether the mitigation evidence 1s sufficsent to call
for a sentence of hife imprisonmoent (as opposed 1o a
death sentence), and still others, hke Lousssana,
require the fact-finder to comsider mitigntion
evidence and then simply decade whether to smposs
death '

" It would viclato the Sixth Amendment Sor a jury to determine
that & defendast comniited & bomicsde beyoad a reasonable
doubt, bus that the offense was intentional and net mutignted
by heat of passion by only a preponderance of the evidence, Cf
Malloney ¢. Wildwr, 421 US 684, 693 (1975) ("[R)efusing %o
require the prosecuting to estadlish beyvond & reasonable deutn
the fact upon which & tums, Maine denugrates the interests
found critical in Winahap. "),

W See Brouw v, Saaders, MG USRS 212 20637 (2006) (“The
fwoghing'mon-weighing] terminology » somewhat maleading
sace we have bold that i alf capital cases the sentencer must
be allowed to weigh the facts and circamstancos that argeably
justfy & doath sentence aguset the defondant’s motipating
evidence.” (emphasis ia eriginall).
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Where Life without the possibility of parole i
the maximum punishmeat without a  jJury's
determination that, after considering any mitigation
ovidence, death s an approprate punishment, the
culpability finding must be made beyond a
roasonnble doubt regardless of whether or not the
state labels it & weighing determination. See fee, No.
07.901, at dissenting op. 2 (Scahn, J., dissenting)
("We have taken pains to roject artificsal himitations
upon the facts subject to the jury-tnal guarantee.
We long ago mado clear that the guarantee turns
upons the penal consequences attached to the fact,
and not to its formal defimtion . . . ")

In Loussiana, the culpability dotermnation -
0o matter how the state Inbels it ~ is a prerequisite
to the mmposition of a death sentence. The
npphicabulity of the Appreadi rule does not turn on
whether the finding at isswe implicates the selectson
or ehigibality phase. See Buchanan v. Angelone, 522
US 269 279 (1998) (Sealia. J., concurring)
Cdrawing an arbiteary hoe in the sand between the
‘eligibality and selection phases’ of the sentencing
decision is, in my view, incoberent and ultimately
doomed to failure.”). The claim that a death sentence
is the statutonily available punishment once a
defondant & found death.eligible misconstrues the
term “chgble” and 15 mecorrect 1n states swach as
Louistana where life without the possibility of parcle
1 the maximum punsshment absont & Onding by the
yury that, after any considering matignting evidenoce,
death is the sppropriate pusishment.
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Il The Eighth Amendment Forbids Standard-
Less Procedures for Determining Death.

Appropriateness,

A. The Eighth Amendment requires
heightened accuracy in the
administration of capital punishment,

At the adoption of the Eighth Amendment,
states “uniformly followed the common-law practice
of making death the exclusive and mandatory
sentence for cortain specified offenses.” Woodson o,
North Careling, 428 US. 280, 258 (1976).
legislatures moved away from  mandatory
sentencing only as yjuries became unwilling to impose
death sentencos for certain offendeors. and issued
“not guilty”™ verdicts in order to avoid authornang
capital punishmoent. See id. at 281 ("Juries continued
o find the death penalty inappropriste in a
significant number of first-degree murder cases nnd
refused to roturn gualty verdicts for that crime,”).'s
As mandatory capital sentencing disappeared from
the national landscape. this Court found that “the
fundamental respect for humanity underlying the
Eighth Amendmemt requires consaderation of the
character and record of the individunl offender and

" Sor also Andres o. Uniref States, 333 US. 760, 753 (1945
(Fraskfuster, J., concuming) {dscroliosary sesfendng s
capetal cnses “was smpeliod both by ethacal and bumanitarias
argaments against capital pasishamest, s well o by the
practioal consederation that jurors were reluctant to bring =
verdits whach mevitably ealled for sis inflictson ™)
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the circumstances of the partwular offense as o
conststutsonally indispensable part of the prooess of
inflicting the penalty of doath” Jd. at 288 (barring
mandatory imposition of the death penalty os
inconsstent with the Eighth Amendment).

Not only must capual sentencing
determinstions be individualized, but “ftihe rule of
evolving standards of decency with specific marks on
the way to full progress and mature judgment means
that resort to the penalty must be reserved for the
worst of crimes and himited n s instances of
application.” Kennedy v. Loutsiana, 125 S.Ct. 2641,
2665 (2008). Moreover, to comply with the Eighth
Amendment, capital sentencing prooedures must
relinbly determine that offenders who receive the
doath penalty are those who have committod the
most severe crumes and have personal historws that
do not diminish their culpability to a degree where
the death penalty would be imappropraate. Locket! v.
Ohio, 438 1S, 686, 604 (1978) (We are satished
that this qualitative differcnce between death and
other penalties calls for a greater degroe of
reliability when the death seatence is imposed ") id.
at 605 (the “risk that the death penalty will be
imposed in spite of factors that may call for o less
severe penalty . . . s unacoeptable and incompatible
with the commands of the Eighth and Fourteenth
Amendments.”).
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B. Louisiana’s standard.less procedure
for determining when death should be
imposed does not fulfill the Eighth
Amendment's accuracy and
consistency requirements, '’

The Louisiana sentencing schome “does not
require capital juries to weigh or balance mitigating
against aggravating circumstances, one agninst the
other, according to any particular standard.” Pot,
App. at 8%a. Nor does the Lowisiana scheme provide
a standard of proof to measure the level of cortainty
that the jury has in making the determination that
death should be mmposed. In short. Louisinnn
inposes no safeguard to ensure that those who
receive a death sentence are more culpable than
those agxinst whom the jury found an aggravating
circumstance but nonetheless recommended a lafe
sontenee.'*

T This standard-Jess systom Sor detormizsrg which defoadants
showld recerve 4 death  sentesce msotwithstanding  any
mutigating evidence may be responsitle for the significant
number of death sentences in lousiana fSor Juvesmsles and
individuals with mectal retardation prior %o thas Courts
decisions i Boper ¢, Simmang, 543 US. 551 (2005), and Ackins
v Viegiada, 536 US 304 (002

" This Court last considered Louisiana's statutory schoeme for
determarang which deflecdants showdd Live, and which shodd
die, 1n 1983, Lowenfield v. Phelps, 454 7S, 231 (1965). Since
Lovenfield, Losistana Bas drastically expanded the ststutory
spxravaling crcumsstascos avallable o the prosocutice, while
reducing lmitations oo other evidence that the jyury may
consuder in making the death determination. When this Court
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C. The proof beyond a reasonnble doubt
standard captures the gravity of the

decision to sentence a person to
death,

Assignment of a standard of proof clues in the
jury as to the “degree of confidence our society thinks
fir) should have in the ocorrectness of factual
conclassons for a particular type of adjudscation.”™ In
re Winship, 397 US. 358, 372 (1970) (Harlan, J.,
concurning). Thus, because society has “minimal
concern” for the outcome of cavil suits, the plantiff's
burden of proof in private sumMs 3= “a mere

decided Lowvenfleld, the Lowssans statute watained five
ageravatng factors at the gult phase and nine aggravating
factorw ot the pomalty phase. Ser id. 3¢ 241 & 245 06
Eubsequontly the Linusasa legislsture has added four
sgxravalang factors at the guilt stage, scbuding a facter that
was alleged and found in this case: the age of the victim was
over mixty-five. La RS 14:30 (5} Semdlarly, the logialature
#dded theee addtican]l arcumstances at the penally phase,
including the age of the victim Ser Lo € Cr. PP art. 905
ANANI). Moreover, in & sumber of decisions since LowenSeld
the Loumaasa Supreme Court has vastly expanded the type of
evidente admisstble for the jury 10 tensider in additon % the
endence i sepport of an sgoravating arcumstance. At the
same tume, the Cowrt has increasingly constrmined s review of
underlying capital comvictions. The expazsson of the dam of
copetal defendasts, aleng with the Louisiara Supeeme Court's
reluctance 0 carefully review oapaial comvictsons, exacerbates
the probletn that jures are repeatodly instructed that there
no standard for Sotermining who showid live and who shouM
die. By fading w enwwre that saly the “worst of the worst” are
seatenced to doath the Lovssana scheme raises grave Sighth
Amendment and Fourteents Amendment Doe Process Clavse
concerns.
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preponderance of the evadence.” Addingron v, Texas,
441 US. 418, 423 (1979). On the other hand, n
criminal cases, “socioty imposes almost the eatire
risk of error upon itselfl . | [by requiring] the state
prove the guilt of an accused beyond a reasonable
doube.” Id at 424 (@ting In re Winahip, 397 US. at
370 (1970)). The reasom for the more stringest
burden o criminnl cases stems from the
‘fundamental value detormination of our socsety
that it s far worse to convict an innocent man than
to let & gailty man go free” Jd. at 423-24.

Given the constitutsonal command that capital
sontencing determinations be more accurate and
reliable than the outcome of any othor enminal
determination, the finding that death should be
mmposed must be made nccording to society’s most
stringent standard. See Summerlin, 542 U.S, ar 362
(Breyer, J., dissenting) (the law “requires a
oorrespondingly greater degroe of scrutiny of the
capital sentencing determination than of other
criminal judgments™) (citing California ¢v. Romos,
463 U, S 992, 998.99 (1983)); id. ("This Court has
made clear that in a capital ease the Eighth
Amendment requires o greater degree of accurscy . |
. than would be true in a noncapital case. Hence, the
risk of error that the law can tolerate s
correspondingly  diminsshed ") (eating Gilmore 0.
Taylor, 508 US. 333, 342 (1993)); see also Baze v.
Rees, 128 S, Cr. 15620 (2008) (Stevens, J., concurring)
C*[Gliven the real risk of ervor in this class of cases,
the irrevocable nature of the consequences s of
decisive importance to me); Id. ("Whether or not any
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mnocent defendants have actually been executed,
abundant evidence accumulated in recent years has
resulted in the exoneration of an unacoeptable
number of defendants found guilty of capital
offonses.”).

D. A growing number of states limit the
death penalty to instances where a
jury  has  determined beyond a
reasonable doubt that death is the
appropriate punishment.

Fourteen states, as well as the District of
Columban, ban capital punishment. ™ At least twelve
additional states require the determination that
death 15 the appropriate sentence to be made on
proof beyond a reasonable doubt, See pp 21-22 and
010, supra®

L. The lIssue is Ripe for this Court's
Resolution,

There is no ambiguity in the decision below:
In Loutssana, no standard guides the jury's death.
detormination of whether death 1s the approprinte

* Sev Death Penalzy Information Ceater, Death Ponalty Policy
By Seate. avanlable af BttpAwww. deathpenadtyssdo argdesth-
penalty-poicy-state (Jast visited Decorzber 10, 2008),

® Anrcoa, Arkansas. Colerado, Connecticut, ldahe, Ransas
Ohio, Oregon. Tonnessee, Utnh, Wasdington, sed Wyoming
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punichment.” The constitutional conoerns raised by
this standard dess procedure ame squarely presented
on this record. See Pet. App. at 8%, No procedural
umpediments exist. Moreover, the conflict in the
kwer courts aver Apprendis applicability to the
culpability-finding is entrenched, and their holdings

B CY. Stk v Noeth Carciing, 459 US 1056 (1052) (Stovens,
4. respectang the donial of the petitions for certioran) (dting to
State v. Wood, 648 P. 24 71, 83 (UL 19520 In Smirh, Justice
Stevens noted that the Wood opinien described “the
spproprate standard o be fellowed By the sentencing
authority™

After conmdening the totality of the
agrravalizg and mtigating orcumstances,
you st be persusded beyond a reasonahle
doubt that setal aggravatios outwesghs total
mitigation, and syou mus  Further be
porsuaded. beyond a ressonable doube. that
the impostion of the death penalty =
justified and  appropniste 0 the
clrcurnsianoes.,

M. (gerting Wood)  Justice Stevens’ comments concersesg the
denial of certioran soted that the statute 1n Nesth Carclina
merely provided ambeguily weder which the jury might
srronecasly asnbe the correct standard, asd that the
quostion remained “open iy conmderaticn i collatern)
procoedegs”  [n louana, the issue does not involve the
ambuguity of the instructson but rather implicases directly the
statutory scheme. Whiale the saraw is directly presented for this
Court’s review by this petitica, the avadabihity of collateral
review on that issue s now an open question. See Ter v Cials,
533 US &6 (001). Resolving this tsewo here and now will
provado accuracy, refability, and constitational fidelity to the
nduimstration of capital purishment in Losssans.



H

are often outcome determinative in capital cases
Further percolation is unlikely to provide clarity o
to ease the tensions below .2 This Court should
resolve the tsswe hore and pow to ensure accuracy
and reliability in the administration of capital
punsshmsent in Loulsiana.

CONCLUSION

For the foregoing roasons, the petition for a
writ of cortiorar: should be granted.

Respectfully submitted.
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B A sisalar eoe wis maised in Mcloughlis o Migoun, 08.
A22 prosently before ths Court. Petationer sugpests that the
Question poesented in thas came overlaps with the s

in Mclaoughlin and in the other jurisdictions dealing
with the bycunae addressed in this petstion.



