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(i) 

QUESTION PRESENTED 
  Whether 18 U.S.C. § 924(c)(1)(A)(iii), establishing 

a ten-year mandatory minimum sentence for a 
defendant who “discharge[s]” a firearm during a 
crime of violence, requires proof that the discharge 
was volitional, and not merely accidental, 
unintentional, or involuntary.   



 

 

ii

PARTIES TO THE PROCEEDING 
 All parties to the proceeding are listed in the 

caption.  The petitioner is not a corporation.  The 
petitioner’s co-defendant, Ricardo Curtis Lopez, will 
file a separate petition. 
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OPINIONS BELOW 
The opinion of the United States Court of Appeals 

for the Eleventh Circuit is reprinted at 517 F.3d 1224 
and is reproduced in the Appendix to this opinion.  
Pet. App. 1a.  The District Court for the Northern 
District of Georgia did not issue a written opinion.    

 

JURISDICTION 
The judgment of the Court of Appeals was entered 

on February 20, 2008.  A timely petition for rehearing 
was denied on April 15, 2008.  This Court has 
jurisdiction pursuant to 28 U.S.C. § 1254(1).  

 

STATUTORY PROVISIONS 
Section 924(c)(1)(A) of Title 18 of the United States 

Code provides:   
Except to the extent that a greater minimum 
sentence is otherwise provided by this subsection 
or by any other provision of law, any person who, 
during and in relation to any crime of violence or 
drug trafficking crime (including a crime of 
violence or drug trafficking crime that provides 
for an enhanced punishment if committed by the 
use of a deadly or dangerous weapon or device) 
for which the person may be prosecuted in a 
court of the United States, uses or carries a 
firearm, or who, in furtherance of any such 
crime, possesses a firearm, shall, in addition to 
the punishment provided for such crime of 
violence or drug trafficking crime –  
  (i) be sentenced to a term of imprisonment of 
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not less than 5 years; 
  (ii) if the firearm is brandished, be sentenced to 
a term of imprisonment of not less than 7 years; 
and 
  (iii) if the firearm is discharged, be sentenced 
to a term of imprisonment of not less than 10 
years. 

18 U.S.C. § 924(c)(1)(A). 
 

INTRODUCTION 
Section 924(c)(1)(A)(iii) of the United States 

Criminal Code states that a defendant who 
“discharge[s]” a firearm during a crime of violence is 
subject to a ten-year mandatory minimum term of 
imprisonment.  18 U.S.C. § 924(c)(1)(A)(iii).  Implicit 
in this provision is a requirement that the discharge 
be intentional, not merely the result of mistake or 
accident.  This interpretation is mandated by the 
purpose and structure of the statute and by prior 
decisions of this Court holding that, even in the 
absence of statutory language defining the necessary 
level of intent, it is presumed that a criminal statute 
requires proof that the defendant acted volitionally.  
See, e.g., Carter v. United States, 530 U.S. 255, 269-
70 (2000). 

Despite this authority, the proper interpretation of 
§ 924(c)(1)(A)(iii) has divided the circuits.  Two 
circuits hold, in accordance with the plain meaning of 
the statute and the presumption of scienter, that 
§ 924(c)(1)(A)(iii) requires proof that the defendant 
discharged the firearm intentionally, not merely by 
mistake or accident.  United States v. Brown, 449 
F.3d 154, 158 (D.C. Cir. 2006); United States v. Dare, 



 

 

3
425 F.3d 634, 641 n.3 (9th Cir. 2005), cert. denied, 
548 U.S. 915 (2006).  Two other circuits hold to the 
contrary that a defendant may be found to have 
violated § 924(c)(1)(A)(iii) – and subject to the ten-
year mandatory minimum sentence – even if the 
discharge was purely accidental and unintentional.  
United States v. Dean, 517 F.3d 1224, 1230 (11th Cir. 
2008); United States v. Nava-Sotelo, 354 F.3d 1202, 
1206-07 (10th Cir. 2003).   

This case squarely presents the issue.  Petitioner 
Christopher Michael Dean was sentenced to the 
mandatory minimum ten-year term of imprisonment 
under § 924(c)(1)(A)(iii) based on evidence that, 
during the bank robbery of which he was convicted, a 
firearm was discharged.  There is no dispute that the 
discharge was accidental, and the lower courts 
accepted this fact as true in addressing Mr. Dean’s 
sentence.  Nevertheless, both the district court and 
the Eleventh Circuit held that proof of an intentional 
discharge was unnecessary and that the accidental 
discharge triggered the mandatory ten-year 
minimum sentence of § 924(c)(1)(A)(iii).   

The divide among the courts of appeals means that 
similarly situated defendants convicted of the same 
crime will be subject to significantly different 
sentences merely because they were prosecuted in 
different jurisdictions.  To remedy this situation, and 
address the clear circuit split on this issue, the 
petition should be granted. 

 

STATEMENT OF THE CASE 
A masked man entered a bank in Rome, Georgia 

during the late morning of November 10, 2004.  
Brandishing a small pistol, he told everyone to get on 
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the floor.  Pet. App. 3a.  He did not threaten anyone 
individually, or cause physical harm to any person.  
He simply walked behind the teller counter and 
started collecting money from the stations, picking up 
bills with his left hand and holding the pistol with his 
right.  Id.  

It was then that the accident occurred.  As the 
perpetrator attempted to switch the gun from one 
hand to the other, it inadvertently discharged.  The 
bullet went through a partition, ricocheted off a 
computer, and landed on the teller counter.  The 
perpetrator was visibly shocked, as bank employees 
later testified.  See Trial Tr., vol. 1, at 13, 36-37, 44-
45, 107.  He uttered an expletive and immediately 
left the bank, taking approximately $3,642.00.  None 
of the persons inside the bank were harmed.  Id.; see 
Pet. App. 3a-4a. 

Local police soon arrested two suspects in the 
robbery:  Christopher Michael Dean and Ricardo 
Curtis Lopez.  These men were brothers-in-law, and 
they lived in the same apartment, along with Mr. 
Lopez’s wife (Mr. Dean’s sister).  Both of them 
roughly matched the description of the perpetrator, 
and both were apprehended at or near the car used 
during the robbery.  See Pet. App. 3a.   

The investigation then took an odd turn:  both men 
confessed to the crime and exonerated the other.  At 
first, Mr. Lopez said that he had committed the 
robbery, and that Mr. Dean had not been involved.  
Later, however, Mr. Dean admitted that he had 
committed the theft, without the knowledge of Mr. 
Lopez.  Trial Tr., vol. 3, at 31, 98.  He explained that 
Mr. Lopez was trying to take the blame for the crime 
in order to protect Mr. Dean and his family from the 
stress of a lengthy period of incarceration.  Mr. Dean 
said that he was coming forward now because he 
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“couldn’t have [Mr. Lopez] going to prison for 10 
years for something that [Mr. Lopez] was not guilty 
of.”  Id.  Mr. Lopez subsequently acknowledged that 
Mr. Dean had in fact committed the offense.  Id.  

Notwithstanding these confessions, prosecutors 
charged both Mr. Dean and Mr. Lopez with 
conspiracy to commit bank robbery, in violation of the 
Hobbs Act, 18 U.S.C. § 1951(a), and aiding and 
abetting another in carrying, possessing, or 
discharging a firearm during a crime of violence, in 
violation of 18 U.S.C. § 924(c)(1)(A)(iii).  Following a 
jury trial, both defendants were convicted on both 
counts.  Pet. App. 4a-5a. 

 The presentence report recommended that the 
defendants were subject to the mandatory ten-year 
minimum term of imprisonment under 
§ 924(c)(1)(A)(iii).  Citing United States v. Brown, 449 
F.3d 154 (D.C. Cir. 2006), the defendants objected on 
the ground that the discharge of the firearm had been 
accidental.  See Pet. App. 41a.  The district court did 
not disagree with the defendants’ characterization of 
the record, but held that § 924(c)(1)(A)(iii) applied 
even when the discharge was unintentional.  It 
therefore sentenced each of the defendants to the 
mandatory minimum term of imprisonment of 120 
months, under § 924(c)(1)(A)(iii).1  Id. at 51a-52a, 
60a, 69a. 

The Eleventh Circuit affirmed.  It acknowledged 
that “[t]estimony at trial supports [the] assertion that 
the discharge of the firearm . . . was likely accidental” 
– a finding the government did not dispute.  Id. at 9a.  
                                                 

1 Mr. Dean was also sentenced to a 100-month term of 
imprisonment, to run consecutive to the ten-year term imposed 
under § 924(c)(1)(A)(iii), for his conviction under the Hobbs Act 
of conspiracy to commit bank robbery.  Pet. App. 4a-5a. 
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Nonetheless, it held that, because “§ 924(c)(1)(A)(iii) 
does not contain a separate intent requirement,” the 
“mere discharge of [a firearm] is controlling” and 
mandates application of the ten-year mandatory 
minimum sentence.  Id. at 2a-3a.   

 

REASONS FOR GRANTING THE PETITION 
This case presents a discrete and significant issue:  

whether 18 U.S.C. § 924(c)(1)(A)(iii) should be 
interpreted to include a general intent element.  This 
Court has held in several cases, including Carter v. 
United States, 530 U.S. 255 (2000), that in the 
absence of contrary statutory language a criminal 
statute is presumed to require proof that the criminal 
act was committed volitionally, not merely by 
mistake or accident.  Id. at 267-70.  Nevertheless, the 
circuit courts are divided over whether 
§ 924(c)(1)(A)(iii) may be violated by purely accidental 
conduct.  This conflict has resulted in similarly 
situated defendants convicted of the same offense 
receiving substantially different sentences, based 
solely on the jurisdiction in which they happen to be 
prosecuted.  The petition should be granted to 
address this conflict and resolve this discrepancy.   

I. REVIEW IS WARRANTED TO RESOLVE 
THE CIRCUIT SPLIT OVER WHETHER 
§ 924(C)(1)(A)(III) INCLUDES A GENERAL 
INTENT REQUIREMENT. 

The federal courts of appeals are squarely divided 
over whether proof of intent is required to impose the 
ten-year mandatory minimum sentence under 
§ 924(c)(1)(A)(iii).  Such fundamental disagreement 
on the requirements for imposing a lengthy, 
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mandated term of imprisonment compels this Court’s 
review. 

1. Two courts of appeals, the District of Columbia 
Circuit and the Ninth Circuit, hold that proof of 
general intent is required under § 924(c)(1)(A)(iii).  
Brown, 449 F.3d at 158; Dare, 425 F.3d at 641 n.3.  
This holding finds support in the language and 
structure of the statute.  Brown, 449 F.3d at 156-57.  
The three subsections of § 924(c)(1)(A) set forth a 
“progression” of increasingly severe penalties for 
different criminal acts:  a mandatory five-year term 
of imprisonment for “us[ing]” a firearm during a 
crime of violence, 18 U.S.C. § 924(c)(1)(A)(i), a seven-
year term if the firearm is “brandished,” id. 
§ 924(c)(1)(A)(ii), and a ten-year term if the firearm is 
“discharged,” id. § 924(c)(1)(A)(iii).  Brown, 449 F.3d 
at 156-57.  There is no dispute that the first two 
subsections of the statute, the “use” and “brandish” 
provisions, require proof that the defendant 
committed the act intentionally, not merely by 
mistake or accident.  Id.  It follows that the third 
subsection, which is phrased in the same manner, 
should likewise be interpreted to include a scienter 
requirement.  Id. 

This reading accords with the purpose of the 
statute.  The reason why the third subsection of 
§ 924(c)(1)(A) prescribes an additional three-year 
term of imprisonment for an individual who 
“discharge[s]” a firearm during a crime of violence is 
because that individual is more morally culpable that 
one who merely “use[s]” or “brandishe[s]” a firearm.  
Id.  However, when the discharge is involuntary or 
merely accidental, the rationale for a higher sentence 
disappears, since an individual cannot be deemed 
morally responsible for an unintentional act.  Id.  In 
other words, “as between an intentional brandishing 



 

 

8
and a purely accidental discharge, the increment in 
risk, given the less reprehensible intent, seems 
inadequate to explain a congressional intent to add 
three years.”  Id. at 157.  

This interpretation is further bolstered by the 
presumption of mens rea and the rule of lenity.  Id. at 
156-57.  “[L]aws that deprive an individual of his 
liberty should be strictly construed” and are 
presumed to require proof of intent.  Id. at 157 
(quoting United States v. Burke, 888 F.2d 862, 866 
n.6 (D.C. Cir. 1989)).  Under these doctrines, 
§ 924(c)(1)(A) must be interpreted to require proof 
that the discharge was intentional, not merely 
accidental.  Id. 

2. In direct conflict with the interpretation 
followed by the District of Columbia and Ninth 
Circuits, the Tenth and Eleventh Circuits hold that 
proof of intent is not required under 
§ 924(c)(1)(A)(iii).  Dean, 517 F.3d at 1230; Nava-
Sotelo, 354 F.3d at 1206-07.  In these jurisdictions, 
“the mere fact that the weapon discharged is 
controlling,” requiring imposition of the ten-year 
mandatory minimum sentence.  Nava-Sotelo, 354 
F.3d at 1206-07.2   

These courts acknowledge the presumption 
favoring mens rea in criminal statutes, but they hold 
that this presumption simply does not apply to 

                                                 
2 The Sixth Circuit has held in an unpublished opinion that 

§ 924(c)(1)(A)(iii) “does not expressly require a specific intent to 
discharge the weapon.”  United States v. Tunstall, 49 F. App’x 
581, 582 (6th Cir. 2002).  However, in a more recent 
unpublished opinion, the same court said that “[t]he mens rea 
issue is one on which the Sixth Circuit has not taken a position.”  
United States v. Nelson, No. 06-1928, 2008 WL 1836732, at *2 
(6th Cir. Apr. 24, 2008) (per curiam).   
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“sentencing enhancements,” such as 
§ 924(c)(1)(A)(iii).  E.g., id.  In support of this 
conclusion, they rely on Harris v. United States, 536 
U.S. 545 (2002).  While Harris did define 
§ 924(c)(1)(A)(iii) as a sentencing “enhancement,” it 
did not address the presumption of mens rea or 
suggest that the presumption was inapplicable to 
that subsection, or to sentencing enhancements 
generally.  See id. at 555-57. 

The Tenth and Eleventh Circuits reject the 
conclusion that Congress intended for increasingly 
severe penalties to be meted out only for increasingly 
culpable conduct.  E.g., Dean, 517 F.3d at 1230.  They 
conclude that “discharging a firearm, regardless of 
intent, presents a greater risk of harm than simply 
brandishing a weapon without discharging it,” 
justifying a higher sentence.  Id.  They also find that 
the rationale for requiring intent – “to avoid 
criminalizing apparently innocent conduct” – is 
absent with respect to sentencing factors because the 
individual has demonstrated a “vicious will” by 
committing the underlying offense.  Id. (citing Nava-
Sotelo, 354 F.3d at 1207).   

3. The circuit conflict is thus entrenched and 
deep.  The courts of appeals disagree over both the 
plain meaning of § 924(c)(1)(A)(iii) and the purpose of 
that provision.  They further disagree over the 
fundamental question of whether the presumption in 
favor of scienter in criminal statutes can ever apply to 
sentencing enhancements.  This Court’s review is 
necessary to bring predictability and consistency to 
this area of criminal law. 
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II. REVIEW IS WARRANTED BECAUSE THE 

DECISION BELOW CONFLICTS WITH 
THIS COURT’S PRECEDENT. 

Decisions of this Court make clear that, absent 
evidence of a contrary congressional intent, criminal 
statutes should be read to require proof that the 
defendant engaged in the conduct at issue 
intentionally, not merely by accident or mistake.  
E.g., United States v. U.S. Gypsum Co., 438 U.S. 422, 
436 (1978).  This principle flows from two related 
doctrines:  the presumption in favor of mens rea and 
the rule of lenity.  See id. at 436-37.  The decision of 
the Eleventh Circuit contravenes both of these 
doctrines and conflicts with this Court’s precedent, 
warranting review.     

A. The Decision Below Is Inconsistent With 
Precedent Applying The Presumption In 
Favor Of Mens Rea.  

This Court has held in numerous cases that 
“existence of a mens rea is the rule of, rather than the 
exception to, the principles of Anglo-American 
criminal jurisprudence.”  Id. at 436 (quoting Dennis 
v. United States, 341 U.S. 494, 500 (1951)); see 
United States v. X-Citement Video, Inc., 513 U.S. 64, 
68-69 (1994); Staples v. United States, 511 U.S. 600, 
605-06 (1994); Liparota v. United States, 471 U.S. 
419, 426 (1985); Morissette v. United States, 342 U.S. 
246, 273-75 (1952).  A criminal statute will be read to 
require proof of at least general intent – i.e., proof 
that the criminal act was committed volitionally and 
not merely by accident or mistake – “absent a clear 
statement from Congress that mens rea is not 
required.”  Staples, 511 U.S. at 605-06, 618.  “[F]ar 
more than the simple omission of the appropriate 
phrase from the statutory definition is necessary to 
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justify dispensing with an intent requirement.”  
Gypsum, 438 U.S. at 438.   

The presumption of mens rea was addressed most 
recently in Carter.  The Court held that 18 U.S.C. 
§ 2113(a), which criminalizes the taking of property 
from a bank by force or intimidation, is satisfied by 
proof that the defendant engaged in the proscribed 
conduct intentionally, without regard to whether the 
defendant acted with an actual felonious purpose.  
530 U.S. at 268-70.  It distinguished between two 
levels of intent:  (i) “specific intent,” meaning the 
defendant engaged in criminal conduct with the 
actual purpose of violating criminal law, and 
(ii) “general intent,” meaning the defendant engaged 
in criminal conduct volitionally – not by mere 
accident or mistake – but not necessarily with the 
specific purpose of violating the law.  Id.  Although 
criminal statutes are always presumed to require 
proof of “general intent” (absent contrary statutory 
language), they will be presumed to incorporate a 
“specific intent” element only when necessary “to 
separate wrongful from ‘otherwise innocent’ conduct.”  
Id.   

The Court concluded that, because the intentional 
taking of bank property by force is wrongful in and of 
itself, there was no need to engraft onto the statute a 
“specific intent” element.  Id.  Proof of general intent, 
mandated by the presumption of mens rea, satisfied 
the purpose of the statute.  Id.   

The reasoning in Carter (not cited by the Eleventh 
Circuit) controls this case, and compels an outcome 
contrary to that of the Eleventh Circuit.  The 
presumption of mens rea dictates that a criminal 
statute should be read to include at least a general 
intent element:  at the very minimum, the defendant 
must act volitionally, and not merely by mistake or 
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accident.3  See id.  In other words, under Carter and 
other opinions addressing the presumption of mens 
rea, even if § 924(c)(1)(A)(iii) does not require proof of 
specific intent, it at least demands proof of general 
intent.   

None of this Court’s decisions has adopted the 
Eleventh Circuit’s view that the presumption of mens 
rea applies only to offense “elements” and not to 
“sentencing enhancements.”  To the contrary, the 
Court’s opinions have contemplated universal 
application of the presumption, holding that it will 
compel a mens rea requirement (of at least general 
intent) in all cases except those few in which 
Congress plainly intended to create a strict liability 
crime (as in the case of certain “public welfare” 
offenses, see supra note 3).  See, e.g., Carter, 530 U.S. 
at 268-70; see also Apprendi v. New Jersey, 530 U.S. 
466, 494 (2000) (rejecting distinction between 
“elements” and “sentencing factors” in Fifth 
Amendment analysis); Mitchell v. United States, 526 
U.S. 314, 327 (1999) (the Fifth Amendment applies 
equally to issues concerning “the severity of . . . 
punishment” as to those concerning “guilt or 
innocence”).  The contrary judgment of the Eleventh 
Circuit in this case conflicts with this Court’s 
precedent, calling for further review.   

                                                 
3 The presumption of scienter does not require proof of intent, 

specific or general, in a small category of “public welfare” 
crimes.  Staples, 511 U.S. at 617-18.  These offenses are limited 
to those for which “penalties . . . are relatively small, and 
conviction does no grave damage to an offender’s reputation.”  
Id. (quoting Morissette, 342 U.S. at 256).  Neither the 
government nor any of the courts addressing § 924(c)(1)(A)(iii) 
has suggested that this provision – with its ten-year mandatory 
minimum term of imprisonment – is merely a “public welfare” 
offense.   
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B. The Decision Below Is Inconsistent With 

Precedent Applying The Rule Of Lenity.  
The decision below also conflicts with the rule of 

lenity, as adopted by this Court in several cases.  
“[T]he touchstone of the rule of lenity is statutory 
ambiguity.”  Bifulco v. United States, 447 U.S. 381, 
387 (1980) (internal quotation marks omitted).  It 
“applies only when, after consulting traditional 
canons of statutory construction, we are left with an 
ambiguous statute.” United States v. Shabani, 513 
U.S. 10, 17 (1994).  The rule requires that 
“ambiguous criminal statute[s] be construed in favor 
of the accused.”  Staples, 511 U.S. at 619 n.17; United 
States v. Granderson, 511 U.S. 39, 54 (1994) 
(“[W]here text, structure, and history fail to establish 
that the Government’s position is unambiguously 
correct – we apply the rule of lenity and resolve the 
ambiguity in the defendant’s favor.”).  In short, 
“[u]nder a long line of [this Court’s] decisions, the tie 
must go to the defendant.”  United States v. Santos, 
128 S. Ct. 2020, 2025 (2008) (plurality opinion).  

Importantly, the Court has recognized that this 
rule “applies not only to interpretations of the 
substantive ambit of criminal prohibitions, but also to 
the penalties they impose.”  Albernaz v. United 
States, 450 U.S. 333, 342 (1981).  “This policy of 
lenity means that the Court will not interpret a 
federal criminal statute so as to increase the penalty 
that it places on an individual when such an 
interpretation can be based on no more than a guess 
as to what Congress intended.” Ladner v. United 
States, 358 U.S. 169, 178 (1958); see also Santos, 128 
S. Ct. at 2025 (“This venerable rule . . . vindicates the 
fundamental principle that no citizen should be . . . 
subjected to punishment that is not clearly 
prescribed.”).  
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At a minimum, § 924(c)(1)(A)(iii) is ambiguous as to 

the intent requirement.  Unlike the definitions of the 
relevant terms in Burgess v. United States, 128 S. Ct. 
1572 (2008), Congress clearly has not defined the 
intent requirement contained in the discharge 
provision of § 924(c)(1)(A) in a “coherent, complete, 
and . . . exclusive” manner.  See id. at 1580.  To the 
contrary, the statute is silent as to the intent 
requirement.  Indeed, the very existence of a circuit 
split on this question of law indicates the statutory 
ambiguity.  Obviously, reasonable minds differ as to 
what Congress intended in § 924(c)(1)(A)(iii).4   

  Absent clear evidence that Congress intended to 
abrogate the common law requirement of mens rea, 
and impose a more severe penalty without increased 
culpability, the rule of lenity requires that any 
ambiguity in § 924(c)(1)(A)(iii) be resolved in favor of 
the accused.  The Eleventh Circuit’s decision to the 
contrary conflicts with this Court’s precedent and 
warrants review.   

                                                 
4 Additionally, if a court is unsure if statutory ambiguity 

exists, then this uncertainty should be resolved in favor of 
finding ambiguity.  Scheidler v. Nat’l Org. for Women Inc., 537 
U.S. 393, 408 (2003) (“[T]his being a criminal statute, it must be 
strictly construed, and any ambiguity must be resolved in favor 
of lenity.”) (internal quotation marks omitted); see also Clark v. 
Martinez, 543 U.S. 371, 380-81 (2005) (“[W]hen deciding which 
of two plausible statutory constructions to adopt, a court must 
consider the necessary consequences of its choice.  If one of them 
would raise a multitude of constitutional problems, the other 
should prevail – whether or not those constitutional problems 
pertain to the particular litigant before the Court.”). 
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III. REVIEW IS WARRANTED BECAUSE THIS 

CASE PRESENTS A QUESTION OF 
EXCEPTIONAL IMPORTANCE. 

The inevitable result of the split among the circuits 
on the interpretation of § 924(c)(1)(A)(iii) is serious 
disparity in the sentences of similarly situated 
defendants.  A defendant sentenced in the District of 
Columbia Circuit will be subject to a seven-year 
mandatory minimum term of imprisonment, while a 
defendant sentenced in the Eleventh Circuit for the 
same conduct will be subject to a ten-year term.  This 
result is not only contrary to congressional intent, see 
S. Rep. No. 98-225, at 65 (1983) (noting that the 
purpose of the Sentencing Reform Act was to 
eliminate “shameful disparity in criminal sentences” 
among jurisdictions); see also 18 U.S.C. § 3553(a)(6) 
(requiring consideration of “the need to avoid 
unwarranted sentence disparities among defendants 
with similar records who have been found guilty of 
similar conduct”); United States v. Booker, 543 U.S. 
220, 252-54 (same), but is also fundamentally unfair 
and implicates constitutional due process and equal 
protection concerns, see Salsburg v. Maryland, 346 
U.S. 545, 550-53 (1954) (noting that territorial 
discrepancies in criminal procedure may raise such 
concerns). 

The disparity is evident in this case.  Mr. Dean was 
convicted of participating in a bank robbery in which 
a firearm was accidentally discharged.  As a result, 
he was sentenced to a mandatory minimum ten-year 
term of imprisonment under § 924(c)(1)(A)(iii).  A 
similarly situated defendant in Brown was likewise 
convicted of participating in a bank robbery in which 
a firearm was discharged accidentally.  449 F.3d at 
155.  Yet, the defendant in Brown was subject to only 
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a seven-year mandatory term of imprisonment under 
§ 924(c)(1)(A)(ii).  Id.   

The sole reason for the difference in the sentences 
imposed in this case and in Brown is the differing 
interpretations of § 924(c)(1)(A)(iii) adopted by the 
District of Columbia and Eleventh Circuits.  In short, 
Mr. Dean is facing three more years in prison based 
on nothing more than the happenstance of where the 
crime was committed.   

Defendants subject to § 924(c)(1)(A) almost 
invariably receive the applicable mandatory 
minimum sentence.  Harris, 536 U.S. at 578 
(Thomas, J., dissenting) (“almost all persons 
sentenced for violations of 18 U.S.C. § 924(c)(1)(A) are 
sentenced to 5, 7, or 10 years’ imprisonment”).  In 
most instances, therefore, the mandatory minimum 
functions effectively as the final sentence.  Id.  The 
conflict among the circuits concerning the 
interpretation of § 924(c)(1)(A) thus has the direct 
effect of producing sentencing disparities among 
similarly situated defendants.   

This result is contrary to the purpose of the 
Sentencing Reform Act and to the notion of a fair and 
uniform national sentencing system.  Review by this 
Court is necessary to address these fundamental 
discrepancies and to ensure that the constitutional 
rights of defendants are preserved. 
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