
08-17’,II UL 0"/2008
No.

LAURA MERCIER,

Vo

STATE OF OHIO

Petitioner,

Respondent.

On Petition for a Writ of Certiorari to
the Supreme Court of Ohio

PETITION FOR A WRIT OF CERTIORARI

DAN M. KAHAN
TERRI-LEI O’MALLEY

Yale Law School
Supreme Court Clinic
127 Wall Street
New Haven, CT 06511
(203) 432-4800

JEFFREY A. BURD
King & Myfelt, LLC
9370 Main Street, Suite

A1
Cincinnati, Ohio 45242
(513) 793-9950

CHARLES A. ROTHFELD
Counsel of Record

ANDREW J. PINCUS
Mayer Brown LLP
1909 K Street, NW
Washington, DC 20006
(202) 263-3000

Counsel for Petitioner



i

QUESTION PRESENTED

Whether the Fourth Amendment requires prob-
able cause for the search of a purse being worn or
held by an automobile passenger.
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OPINIONS BELOW

The opinion of the Supreme Court of Ohio (App.,
infra, la-6a) is reported at 885 N.E.2d 942. The un-
published opinion of the Court of Appeals of Ohio,
First Appellate District (App., infra, 7a-17a), is
available at 2007 WL 1225858. The trial court’s or-
der denying the motion to suppress (App., infra, 18a)
is unreported.

JURISDICTION

The judgment of the Supreme Court of Ohio was
entered on April 2, 2008. The jurisdiction of this
Court rests on 28 U.S.C. § 1257.

CONSTITUTIONAL PROVISION INVOLVED

The Fourth Amendment to the United States
Constitution provides:

The rights of the people to be secure
in their persons, houses, papers, and
effects,     against    unreasonable
searches and seizures, shall not be
violated, and no Warrants shall is-
sue, but upon probable cause, sup-
ported by Oath or affirmation, and
particularly describing the place to be
searched, and the persons or things
to be seized.

STATEMENT

The issue in this case is one that arises fre-
quently. A passenger, wearing or holding a purse,
attempts to exit an automobile that is subject to po-
lice search. Police officers, who lack any probable
cause or articulable suspicion with respect to the
passenger or the purse, order the passenger to relin-
quish possession of the purse and leave it behind in
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the car. The officers proceed to search the purse as
part of the search of the vehicle.

This case presents the questi.on whether such a
suspicionless search of the purse is consistent with
the Fourth Amendment. The Ohio Supreme Court,
joining one other state supreme court, held below
that it is. But as the dissenting Ohio justices recog-
nized, that ruling cannot be reconciled with the deci-
sions of three other state supreme courts, which have
found a Fourth Amendment violation under identical
circumstances. The ruling also is inconsistent with
Justice Breyer’s recognition, addressing this very
situation, that "[p]urses are special containers" that
"are repositories of especia]ly personal items," so that
"a woman’s purse" when "attached to her person"
"might amount to a kind of ’outer clothing’ * * *
which under the Court’s cases would properly receive
increased protection." Wyoming v. Houghton, 526
U.S. 295, 308 (1999) (Breyer, J., concurring). Review
by this Court is necessary to resolve this conflict and
to provide much needed guidance on the rights of ve-
hicle occupants and the authority of police officers
during these routine and frequent encounters.

A. Background

On July 17, 2005, petitioner Laura Mercier was a
passenger in a car driven by Charles Hagedorn.
App., infra, 8a. Minutes before police officers
stopped the car, Hagedorn sold marijuana to a police
informant. This sale occurred outside of the car and
outside of the presence of petitioner, who remained
in the car during the transaction.. After completing
the sale, Hagedorn returned to the car and drove off
with petitioner. Police officers stopped the vehicle
less than two minutes later. Ibid.
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Police officers questioned Hagedorn, who volun-
tarily turned over his remaining supply of mari-
juana. The officers removed Hagedorn from the ve-
hicle and recovered the buy money and rolling pa-
pers upon searching his person. Hagedorn was ar-
rested and placed in a police cruiser. App., infra, 8a.

The officers then returned to the car and ordered
petitioner, who was holding her purse on her lap, to
exit the vehicle. They directed petitioner to leave her
purse behind, which she did. App., infra, 4a. At the
time, police officers did not consider petitioner to be
either a suspect in any crime or a security threat.
When she left the vehicle, petitioner was not under
arrest and was free from suspicion of wrongdoing.
Ibid.

A police officer proceeded to search petitioner’s
purse. He found an Advil bottle that contained four
Adderall pills, which are a form of amphetamine.
The officers then arrested petitioner. App., infra, 8a.

B. Proceedings Below

1. Petitioner was charged with drug possession.
She moved to suppress the evidence obtained from
the search of her purse, arguing that a purse being
worn or carried by an automobile passenger may not
be searched absent probable cause. The trial court
denied the motion to suppress. App., infra, 18a. Pe-
titioner then pleaded no contest to the charges. Id.
at 7a.

The Ohio Court of Appeals upheld the trial
court’s denial of petitioner’s motion to suppress.
App., infra, 7a-17a. The court relied primarily on
New York v. Belton, 453 U.S. 454 (1981), which per-
mits the search of containers located in the passen-
ger compartment of a vehicle incident to the driver’s
arrest. Because petitioner was in the vehicle with
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her purse at the time Hagedorn was arrested, the
court concluded that the Belton rule authorized the
search of petitioner’s purse. App., infra, 14a-15a.
The court rejected petitioner’s argument, based on
Wyoming v. Houghton, that because she was wearing
or carrying her purse when she was directed to. leave
it in the car, the purse was exempt from search ab-
sent particularized probable cause to search her per-
son. Id. at 16a- 17a.

2. The Ohio Supreme Court summarily affirmed
by a vote of five-to-two, on the authority of Hough-
ton. App., infra, la.

Justice Lanziger, joined by Justice Pfeifer, dis-
sented. App., infra, la-6a. The dissenters deter-
mined that this case presented circumstances "decid-
edly different from those of Houghton, in which the
purse was not in the possession of its owner but was
found in the back seat of the vehicle." Id. at 4a.
Pointing to Justice Breyer’s concurring opine.on in
Houghton, the dissenters observed that

[i]f, as Justice Breyer suggests, a
purse that is in the possession of its
owner should not be considered a
container but instead should be con-
sidered an item in which a person
has a heightened expectation of pri-
vacy, the result mandated by United
States Supreme Court precedent is
decidedly different from l~he one the
majority reaches today.

Id. at 3a. The dissenters accordingly conclude,~ that
a passenger "in possession of a purse, either worn or
carried, has a reasonable expectation of privacy in its
contents," and "reject[ed] the idea that a purse is
nothing more than a simple container, subject to
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search at will." Id. at 5a-6a. They consequently
would have reversed in this case, where petitioner
"was not under arrest," "was not suspected of any
criminal activity," and did not "pose a threat to offi-
cer safety." Id. at 6a.

In reaching this conclusion, the dissent observed
that the majority’s holding that the Fourth Amend-
ment permitted the search of petitioner’s purse de-
parted from the conclusions of the highest courts of
three other states, which have "held that unless
there is an arrest or probable cause sufficient to sup-
port a search, a woman’s purse in her possession or
under her control constitutes part of her person and
is not subject to search." App., infra, 4a-5a (citing
State v. Boyd, 64 P.3d 419 (Kan. 2003); State v. Tog-
notti, 663 N.W.2d 642 (N.D. 2003); State v. Newsom,
979 P.2d 100 (Idaho 1998)). The dissenters agreed
with these other courts and would have held that,
absent probable cause specific to the passenger, po-
lice officers may not instruct a passenger to leave a
purse behind in a vehicle so that it may be searched.
They observed that this rule would not hinder law
enforcement, as it would permit police officers to
search a person who is "subject to lawful arrest" and
also to conduct, under Terry v. Ohio, 392 U.S. 1
(1968), "a minimally intrusive search for weapons to
protect their own safety when they have a reasonable
apprehension of danger." App., infra, 6a.

REASONS FOR GRANTING THE PETITION

This case addresses a question that the Court did
not reach in Wyoming v. Houghton: whether police
officers may search a purse worn or carried by a ve-
hicle’s passenger as part of a lawful search of that
vehicle, in the absence of probable cause to search
the passenger or the purse. See 526 U.S. at 308
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(Breyer, J., concurring). The state supreme courts
are irreconcilably split on whether the Fourth
Amendment prohibits the search of a passenger’s
purse under these circumstances.

This confusion stems from two lines of this
Court’s precedent. On the one hand, the Court re-
peatedly has held that an individual’s mere presence
in a location subject to search - including an auto-
mobile - or mere association with a criminal suspect
does not, without more, justify a search of the indi-
vidual’s person. See United States v. Di Re, 332 U.S.
581, 586-87 (1948); Ybarra v. Illinois,444 U. S. 85,
91-92 (1979); Sibron v. New York., 392 U.S. 40, 62-64
(1968). The Court thus held in Di Re that, absent
probable cause to search him, the search of a~. auto-
mobile passenger’s pockets and clothing violated the
Fourth Amendment. 332 U.S. at 583, 587. The
Court has since consistently reaffirmed "the unique,
significantly heightened protection afforded against
searches of one’s person." Houghton, 526 U.S. at
303. On the other hand, the Court also has held that
containers present in an automobile may be searched
incident to a legitimate search of the vehicle, apply-
ing that rule in Houghton to uphold the search of an
unclaimed purse that police officers found on an
automobile’s rear seat. Id. at 304-07.

The question here is whether the search of a
purse that is worn or carried by a woman is a search
of the person that is akin for Fourth Amen,:lment
purposes to the search of pockets or a billfold.1 Con-

~ As discussed below, this Court has repeatedly recognized a
woman’s heightened privacy interest !in the contents of her
purse. The Court need not address the situation of a man in
possession of a purse to resolve this case.
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curring in Houghton, Justice Breyer concluded that
it is. In his view, the dispositive consideration in
Houghton was "that the container * * * at issue, a
woman’s purse, was found at a considerable distance
from its owner, who did not claim ownership until
the officer discovered her identification while looking
through it." 526 U.S. at 308. Justice Breyer ex-
plained that the rule of Houghton should not be con-
strued to permit the search of any purse located any-
where within in a car. Instead, observing that
"[p]urses are special containers" containing "espe-
cially personal items," Justice Breyer concluded that
a purse that is attached to its owner "amount[s] to a
kind of outer clothing which under the Court’s cases
would properly receive increased protection." Ibid.

This authority has left the lower courts in a con-
dition of uncertainty. A majority of the state su-
preme courts to address the issue have followed Jus-
tice Breyer’s approach, holding that a purse that is
worn or carried by its owner may not be searched in-
cident to the search of an automobile in which the
owner is a passenger. A minority (including the
court below) have rejected that view, holding that a
purse being worn by its owner should be treated just
like any other container located in the automobile.
Because this conflict has been fueled by disagree-
ment over the meaning of this Court’s holdings, in-
volves an issue of great practical importance that
arises repeatedly across the Nation, implicates fun-
damental questions about the meaning of a search
"of the person," and has led some courts to provide
greater Fourth Amendment protection to persons
who carry personal items in pockets and billfolds
than to women who carry such items in purses, re-
view by this Court is warranted.
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I. The Decision Below Deel~ens An Acknowl-
edged Conflict Among State Courts Of Last
Resort On Whether The Search Of A Purse
Worn Or Carried By A Passenger As Part Of
A Vehicle Search Violates The Fourth
Amendment

As numerous courts have recognized, there is a
clear split in authority in the state courts on whether
the Fourth Amendment permits the search of a purse
carried or worn by an automobile passenger who is
not herself subject to search. Although the court be-
low held that Houghton authorizes this form of
search, the majority of state supreme courts to ad-
dress the issue have held that circumstances sl~ch as
those here are of a fundamentally different character
from those in Houghton. The decision below deepens
this intractable divide.

1. The majority of state supreme courts to con-
sider the issue presented here follow the concl~rring
opinion in Houghton and find the passenger’s physi-
cal possession of the purse decisive. They conclude
that a purse attached to a passenger’s person
"amount[s] to a kind of ’outer clothing"’ deserving of
a heightened level of Fourth Amendment protection.
526 U.S. at 308 (Breyer, J., concurring) (citing Terry
v. Ohio, 392 U.S. 1, 24 (1968)). Consistent with this
Court’s decisions in Di Re, Ybarra, Terry, and Si-
bron, they hold that, absent probable cause or articu-
lable suspicion, a police officer’s order that the pas-
senger relinquish the purse and the subsequent
search of the purse is an impermissible intrusion on
the passenger’s person that violates the Fourth
Amendment.

In State v. Boyd, the Kansas Supreme Court
unanimously held that where a passenger "in re-
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sponse to [an] officer’s order to leave her purse in the
vehicle, puts the purse down and exits the vehicle, a
subsequent search of the purse as part of a search of
the vehicle violates the passenger’s Fourth Amend-
ment right against unreasonable search and sei-
zure." 64 P.3d 419, 427 (Kan. 2003). Unlike Hough-
ton, "where the purse was voluntarily left in the back
seat unclaimed," the Kansas court determined that
"[t]he heightened privacy interest and expectation" of
a passenger in possession of her purse as she at-
tempted to exit the vehicle outweighed the govern-
ment’s interest in conducting the search. Ibid. Ob-
serving that police could not have searched the pas-
senger’s purse had she not been forced to relinquish
it upon exiting the vehicle, the court warned that
"It]he protection of the Fourth Amendment cannot be
defined at the discretion of a law enforcement offi-
cer." Ibid. In reaching this conclusion, the court ex-
pressly rejected the contrary view of the South Da-
kota Supreme Court (which reached the same con-
clusion as the court below in this case). See id. at
425.

A unanimous North Dakota Supreme Court has
likewise held that "the Fourth Amendment is vio-
lated when an officer directs that a purse be left in
the vehicle and then proceeds to search the purse in-
cident to the arrest of another passenger in the vehi-
cle." State v. Tognotti, 663 N.W.2d 642, 650 (N.D.
2003). That court, drawing on Justice Breyer’s con-
curring opinion in Houghton, concluded that "a purse
is a special personal container and a search of it very
nearly involves the same intrusion as the search of
the person herself." Id. at 649. The court acknowl-
edged that where a passenger voluntarily leaves a
purse in the car law enforcement authorities may
lawfully search it. But if an officer orders a passen-
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ger to leave the purse in the car, the passenger’s
"Fourth Amendment rights against unreasonable
search and seizure would preclud[e him from search-
ing the purse." Id. at 650.

In State v. Newsom, 979 P.2d 100 (Idaho 1998),
the Idaho Supreme Court also unanimously reached
the same result. When Newsom, a passenger in a
stopped car, began to exit the vehicle with her purse,
police officers ordered her to league the purse in the
car and then searched the purse as part of their
search of the car. Id. at 100-01. The Idaho Supreme
Court concluded that the search violated the Fourth
Amendment because, "[i]n these circumstances, the
passenger’s purse was entitled to as much privacy
and freedom from search and seizure as the passen-
ger herself." Id. at 102. The court held that the
search "violated the passenger’s right to be free from
unreasonable search and seizure." Id. at 100, 102.

In addition to these holdings, intermediate appel-
late courts in several other states have held on es-
sentially identical facts that a police officer may not
order a passenger to leave her purse in the car when
no probable cause or suspicion exists that wou|d jus-
tify a search of the passenger. See, e.g., S~ate v.
Tanner, 915 So. 2d 762, 764 (]Fla. Dist. Ct. App.
2005); State v. Nelson, 948 P.2d 1314, 1316 (Wash.
Ct. App. 1997); McNeil v. State, 656 So. 2d 1320,
1321 (Fla. Dist. Ct. App. 1995); Commonwealth v.
Stagliano, 417 A.2d 627, 631 (Pa. Super. Ct. 1979).
And two state supreme courts have concludecl that
the search of a passenger’s purse, absent individual-
ized suspicion with respect to the passenger, vi~olates
protections afforded by their respective state consti-
tutions. See State v. Parker, 987 P.2d 73 (Wash.
1999) (reversing three consolidated cases) (police vio-
late the state constitution when they command a
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passenger to relinquish a personal item, including a
purse or jacket, and leave it in a vehicle to subject it
to search); Commonwealth v. Shiflet, 670 A.2d 128,
131 n.3 (Pa. 1995) (police may not search passenger’s
purse absent reason to believe the passenger is in-
volved in criminal activity).

2. In contrast, the Ohio Supreme Court here
joined the South Dakota Supreme Court in conclud-
ing that the Fourth Amendment does not prohibit an
officer from ordering a passenger, not under any
suspicion, to leave a purse in a vehicle so that it may
be searched as part of the search of a vehicle. These
courts give dispositive weight to the presence of the
purse within the car at the moment the police obtain
lawful authority for search; they regard a passen-
ger’s physical possession of the purse as irrelevant.

Invoking Houghton (App., infra, la), the court
below summarily affirmed a lower court decision
holding that "[t]he goals of Belton and Houghton
would be thwarted by allowing a passenger such as
Mercier to have the discretion to remove a purse."
Id. at 16a-17a. As the dissenting Ohio justices noted,
and as the majority did not deny, that decision can-
not be reconciled with the holdings of the Kansas,
North Dakota, and Idaho Supreme Courts.

The Supreme Court of South Dakota, in a 3-2 de-
cision, has also held the Fourth Amendment does not
prohibit the type of search at issue here. State v.
Steele, 613 N.W.2d 825 (S.D. 2000). That court con-
cluded that the rule of Belton permits an officer to
direct a passenger to leave a purse in the car even
though no lawful grounds exist to search the passen-
ger. The court rejected the Idaho Supreme Court’s
contrary holding in Newsom as inconsistent with
what it regarded as the bright line rule established
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in Belton. 613 N.W.2d at 829. The South I)akota
court reasoned that, since a container "did exist
within the vehicle" at the point at which the justifi-
cation for search of the vehicle was triggered, ".Belton
authorizes the search of that container. [The pas-
senger] may not, by attempting to remove her purse,
change the facts present to law enforcement at the
time justification for the search was trig~;ered."
Steele, 613 N.W.2d at 828.

The dissenting justices in Steele rejected the ma-
jority’s reliance on Belton. Unlike the passen~;ers in
Belton, Steele had not been arrested prior ~Lo the
search of her purse. 613 N.W.2d at 830 (Amu].~dson,
J., dissenting). The dissenters chastised the majority
for succumbing to the "phantom safety crutch" that
the passenger’s purse could have contained weapons
or contraband. Id. at 832. They pointed out that, in
all other contexts, the Fourth Amendment requires
law enforcement personnel to be able to point to spe-
cific, articulable facts to justify the search of a person
and her purse, adding that the record in the case be-
fore them failed to establish any such facts. Ibid.
Contrary to the majority and :in agreement; with
other state courts, the dissenters would have held
that "[w]here a person maintains control over their
personal property, such as Steele did when she at-
tempted to leave the vehicle wit]h her purse * * * a
police officer is not allowed to search her person and
property." Ibid. The majority’s rule "blur[s] the con-
stitutional rights of passengers :in automobiles and
subject[s] them and their property to searches and
seizures solely on the basis that they were in the
wrong place at the wrong time." Ibid.

3. As these conflicts between and within the
state supreme courts demonstrate, there is consider-
able confusion over the Fourth Amendment protec-
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tion afforded to a vehicle passenger in possession of a
purse. The conflicting decisions on the scope of an
automobile passenger’s Fourth Amendment protec-
tions are not the product of distinguishable factual
scenarios. They result from differing answers to the
same, straightforward question: When a police officer
orders a passenger to relinquish a purse that she is
carrying or wearing, is the subsequent search of that
purse analogous to a search of any other container
found in the car, or is it deserving of the more
heightened protection afforded to the passenger’s
person? The state supreme courts have staked out
opposing positions on this fundamental issue of
Fourth Amendment law. Review by this Court is
necessary to clarify the Fourth Amendment rights of
an automobile’s occupants.

II. This Case Presents An Issue Of Substantial
National Importance

The issue presented here is one of significant
practical importance, for several reasons. First, as
the conflict in the state courts graphically demon-
strates, the issue is one that recurs with considerable
frequency. The highest courts of seven states have
now decided the question under the U.S. or their
state Constitutions. The issue also has been ad-
dressed by appellate courts in several additional ju-
risdictions. And the situation presented in all of
these cases - that of a passenger carrying a purse,
who is not herself under suspicion but is riding in an
automobile that is subject to search - is a common
occurrence on the Nation’s roads and highways that
can be expected to arise repeatedly in the future.
Until resolved by this Court, the conflict will cause
considerable uncertainty in jurisdictions that have
not yet addressed the issue and will result in a re-



14

gime in which an important constitutional question
receives different answers in different states.

Second, the search of a purse, like a search of a
man’s billfold or pockets, implicates fundamentally
important privacy interests. As the Court c, onsis-
tently has recognized, "[e]ven a limited search of the
outer clothing * * * constitutes a severe, though brief,
intrusion upon cherished personal security, and it
must surely be an annoying, frightening, and per-
haps humiliating experience." Terry v. Ohio, 392
U.S. 1, 24-25 (1968). It thus is clear that a suspi-
cionless search of a man’s pockets would con~,~titute
an impermissible search of "outer clothing." Id. at
28. The outcome would be no different if the man
were the passenger in a car: the existence of prob-
able cause to search a vehicle does not mean that a
passenger in the vehicle "loses immunities from
search of his person to which he would otherwise be
entitled." Di Re, 332 U.S. at 587.

Like billfolds or pockets, purses contain personal
items that are essential for the day-to-day activities
of their owners. As Justice Breyer stated in h![s con-
currence in Houghton, "[p]urses are special contain-
ers" (526 U.S. at 308); the search "of a closed purse or
other bag carried [by a woman] on her person * * * is
undoubtedly a severe violation of subjective expecta-
tions of privacy." New Jersey v. T.L.O., 469 U.S. 325,
337-38 (1985). Items that men typically carry in their
pockets - like wallets, cellular telephones, keys, and
medication - are characteristically kept by women in
a purse, which is "a uniquely gender-based container
typically only possessed by women." George M. Dery
III, Improbable Cause: The Court’s Purposeful Eva-
sion of a Traditional Fourth Amendment Pro~ection
in Wyoming v. Houghton, 50 Case W. Res. L. Rev.
547, 585 (2000). Indeed, sociologist Christena Nip-
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pert-Eng, in a study of how individuals understand
and achieve privacy, determined that "if anything
constitutes an island of privacy in the United States,
it is one’s wallet and/or purse." Christena Nippert-
Eng, Privacy in the United States: Some Implications
for Design, Intl. J. of Design, Aug. 2007, at 1, 5. The
Court accordingly has "disapproved * * * a container-
based distinction between a man’s pocket and a
woman’s pocketbook." Houghton, 526 U.S. at 310
(Stevens, Souter, Ginsburg, JJ., dissenting).2

For this reason, decisions like the one below lead
to troubling and perverse results: personal items
that men characteristically carry in their pockets or
billfolds (like medical prescriptions or telephone
numbers) are shielded from discovery in a suspi-
cionless search, while the same items may be discov-
ered when carried by a woman in her purse. The
Ohio Supreme Court’s rule therefore has conse-
quences that are illogical, arbitrary, and fundamen-
tally inequitable.

Third, the need for certainty is especially impor-
tant in this area of the law. This Court has stated,
in reference to the Fourth Amendment, that "a sin-
gle, familiar standard is essential to guide police offi-
cers, who only have limited time and expertise to re-
flect on and balance the social and individual inter-

2 So far as societal expectations of privacy are concerned, a

purse is quite different from other carriers such as knapsacks
or briefcases that may contain personal items. Such carriers
are usually not worn by passengers in a car; it is common ex-
perience that the driver of a car often will place passengers’
briefcases, knapsacks, and other larger bags in the trunk or
rear seat, but generally will not offer to place a woman’s purse
in the trunk, just as the driver will not ask a man if he would
like to empty the contents of his pockets into the trunk.
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ests involved in the specific circumstances they con-
front." Dunaway v. New York, 442 U.S. 200, 213
(1979). The disarray in the state courts has pre-
vented law enforcement authorities across the Na-
tion from understanding and adopting a clear set of
unchallenged rules regarding the conduct of automo-
bile searches, and the use of conflicting rules in
neighboring jurisdictions regarding the search of
purses will cause continuing confusion and nncer-
tainty. See Michele D. Schultz, New York v. Belton:
A Man’s Car is Not His Castle---Fourth Amenclment
Search and Seizure, 9 Ohio N.U.L. Rev. 153, 153
(1982) (noting that it is "difficult for a police officer,
untrained in interpreting complex court decisions, to
determine the scope of his authority"). Resolution of
the question presented here accordingly is necessary
to help both courts and police officers understand the
scope of police authority in this frequently occurring
situation.

Fourth, resolution of the question presented here
would allow the Court to provide additional guidance
on what kinds of law enforcement actions constitute
search "of the person," an issue that arises across a
range of factual settings.~ Answering that question
is of particular importance because the decision be-
low is in considerable tension with this Court’s re-

~ For example, courts have often looked to Houghton for guid-
ance when considering whether purses or other containers be-
longing to visitors may be searched as part of a search warrant
for the premises. See, e.g., United States v. Vogl, 7 F. App’x 810
(10th Cir. 2001) (discussing government’s argument that, under
Houghton, "so long as the officers do not conduct a search of
property contained in clothing worn by that person, the context,
or place, where the property is found no longer matters"); State
v. Leiper, 761 A.2d 458 (N.H. 2000); State v. Reid, 77 P.3d 1134
(Or. Ct. App. 2003).
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peated recognition that searches of outer clothing are
impermissible absent probable cause. See Houghton,
526 U.S. at 303. It is not at all apparent why law en-
forcement officials should be permitted to direct a
woman who is not suspected of wrongdoing to leave
her purse in an automobile to be searched, but may
not instruct a passenger to leave his (or her) coat in
the vehicle so that its pockets may be searched, or to
remove his (or her) wallet from his (or her) pocket so
that it may be searched. At best, the rule announced
by the Ohio Supreme Court turns on illogical and
analytically insupportable distinctions; at worst, it
will cause considerable confusion about the scope of
permissible searches of the person.

III. The Fourth Amendment Prohibits The
Search Of A Purse Worn Or Carried By An
Automobile Occupant Absent Probable
Cause

The need for review here is especially acute be-
cause the decision below is wrong. The Ohio Su-
preme Court summarily upheld the search of peti-
tioner’s purse on the authority of Houghton. This
was error. Houghton addressed the search of a purse
"found at a considerable distance from its owner, who
did not claim ownership until the officer discovered
her identification while looking through it." 526 U.S.
at 308 (Breyer, J., concurring). The Court accord-
ingly held in that case that the Fourth Amendment
permitted the search of a passenger’s purse that had
been unclaimed and voluntarily left behind in the ve-
hicle. But as Justice Breyer explained, the Fourth
Amendment analysis would differ if the passenger
were wearing or holding the purse: "I can say that it
would matter if a woman’s purse, like a man’s bill-
fold, were attached to her person." Ibid.
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The decision of the court below, however, rests on
the assumption that these two scenarios are indis-
tinguishable - that a purse worn or held by a pas-
senger is equivalent to any container that is ~olun-
tarily left behind in an automobile prior to search.
This conclusion is sharply inconsistent with this
Court’s Fourth Amendment jurisprudence.

1. The Fourth Amendment protects "the right of
the people to be secure in their persons, houses, pa-
pers, and effects, against unreasonable searches and
seizures." A warrantless search ~iolates the Fourth
Amendment if it is unreasonable. See United States
v. Knights, 534 U.S. 112, 118-19 (2001). "[T]he rea-
sonableness of a search is determined ’by assessing,
on the one hand, the degree to which it intrudes
upon an individual’s privacy and, on the other, the
degree to which it is needed for the promotion of le-
gitimate governmental interests.."’ Ibid. (quoting
Houghton, 526 U.S. at 300).

The decision in Houghton balanced the privacy
interests of the passenger with the law enforcement
interests of the state and found that, in the circum-
stances presented there, the scale tipped in fa~or of
the latter. 526 U.S. at 303-07. But in circumstances
such as those here, the balance tips the other way.
Not only does the person carrying a purse demon-
strate a heightened privacy interest, but the state’s
law enforcement interest is diminished where a pas-
senger wears or carries a purse.

2. On the personal side of the equation, the de-
gree of intrusion upon petitioner’s privacy and dig-
nity in this case was extreme. This Court and other
courts consistently have recognized the heightened
privacy interest an individual has in a purse s,he is
wearing or carrying. As we have noted, the search
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"of a closed purse or other bag carried on [one’s] per-
son * * * is undoubtedly a severe violation of subjec-
tive expectations of privacy." T.L.O., 469 U.S. at
337-38. "[I]ndividuals carry purses or shoulder bags
to hold objects they wish to have with them. Con-
tainers such as these, while appended to the body,
are so closely associated with the person that they
are identified with and included within the concept
of one’s person." United States v. Graham, 638 F.2d
1111, 1114 (7th Cir. 1981).4 And it is clear that peti-
tioner, unlike the defendant in Houghton, consis-
tently demonstrated concern for the privacy of her
purse. When police officers encountered petitioner,
she was in possession of her purse, carrying it in her
lap. App., infra, 3a-4a. She attempted to exit the
vehicle with the purse in her possession until the of-
ricers prohibited her from doing so.

In light of this heightened interest in privacy,
lower courts have acknowledged that purses worn or
carried are entitled to the same Fourth Amendment
protection as the person of the carrier. See, e.g.,
United States v. Johnson, 475 F.2d 977, 979 (D.C.
Cir. 1973); United States v. Teller, 397 F.2d 494, 496-
97 (7th Cir. 1968). Indeed, as Justice Breyer ob-
served in Houhgton, a purse attached to one’s person
"amount[s] to a kind of ’outer clothing,’ * * * which
under this. Court’s cases would properly receive in-
creased protection." 526 U.S. at 308 (Breyer, J., con-

4 Numerous jurisdictions have held that a purse is considered

an extension of the person for Fourth Amendment purposes.
See, e.g., Hinkel v. Anchorage, 618 P.2d 1069 (Alaska 1980);
People v. Inghamm, 6 Cal.Rptr.2d 756, 758 (Cal. Ct. App. 1992);
Hawkins v. State 300 S.E.2d 224, 225 (Ga. Ct. App. 1983);
State v. Wynne, 552 N.W.2d 218, 220 (Minn. 1996); State v. An-
drews, 549 N.W.2d 210, 214-17 (Wis. 1996).
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curring) (citing Terry v. Ohio, 392 U.S. 1, 24 (1968)).
And ’"[e]ven a limited search of the outer clothing
* * * constitutes a severe, though brief, intrusion
upon cherished personal security, and it must surely
be annoying, frightening, and perhaps humiliating
experience."’ Houghton, 526 U.S. at 303 (quoting
Terry, 392 U.S. at 24-25). Yet under the Ohio Su-
preme Court’s rule, an individual who keeps her
purse sealed, slung over her shoulder, and clutched
under her arm must still yield to a police officer’s
command to relinquish it because she happened to
travel in the same car as an individual under suspi-
cion.

3. On the other side of the equation, recognizing
the Fourth Amendment protection afforded to eL pas-
senger in a vehicle who is wearing a purse does not
hinder any significant law enforcement interest. Re-
quiring that an officer refrain from searching a purse
in the physical possession of a passenger who is not
suspected of wrongdoing and does not present a se-
curity threat does not raise practical concerns com-
parable to those considered in Houghton. See 526
U.S. at 305-06 (observing that requiring a police offi-
cer to inquire into the ownership of any container
voluntarily left behind in a vehicle would produce a
"bog of litigation * * * involving such questions as
whether the officer should have believed a passen-
ger’s claim of ownership, [and] whether he should
have inferred ownership from various objectiw~ fac-
tors"). Moreover, because petitioner was carrying
her purse, no inquiry into the container’s ownership
that could have delayed search of the vehicle would
have been necessary. And precluding the suspi-
cionless search of a purse in such circumstances
would not bar police officers from searching a pas-
senger’s purse when there is probable cause imp]!icat-
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ing the passenger or the purse in wrongdoing, or
from conducting a minimal search under Terry when
there is reasonable apprehension of danger. To the
contrary, this approach would simply require police
officers to apply the same familiar Fourth Amend-
ment standards to automobile passengers that they
employ in all other contexts.

4. Balancing petitioner’s heightened expectation
of privacy against the attenuated law enforcement
interest present in these circumstances, the search of
petitioner’s purse was unreasonable and hence in
violation of the Fourth Amendment. Police officers
had no justifiable reason to search petitioner’s per-
son. She was not under arrest. She was not viewed
as a security threat. And she was free from suspi-
cion of wrongdoing. As an innocent vehicle passen-
ger, petitioner was not subject to search. See Di Re,
332 U.S at 593.

Had petitioner been allowed to exit the vehicle
with her purse as she attempted to do, there is no
doubt that police officers would have lacked author-
ity to search the purse. See Boyd, 64 P.3d at 427.
The decision of the court below, then, diminished pe-
titioner’s Fourth Amendment protections solely be-
cause she was present in an automobile. But this
Court has repeatedly rejected such a result. "The
word ’automobile’ is not a talisman in whose pres-
ence the Fourth Amendment fades away and disap-
pears." Coolidge v. New Hampshire, 403 U.S. 443,
461 (1971). Indeed, the "basic, pervasive" and "nec-
essary" character of automobile travel would make
any such result intolerable:

Were the individual subject to unfet-
tered governmental intrusion every
time he entered an automobile, the
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security guaranteed by the Fourth
Amendment would be seriously cir-
cumscribed. As Terry v. Ohio, supra,
recognized, people are not shorn of all
Fourth Amendment protection when
they step from their homes onto the
public sidewalks. Nor are they shorn
of those interests when they step
from the sidewalks into their auto-
mobiles.

Delaware v. Prouse, 440 U.S. 648, 662-63 (1979).
The decision of the Ohio Supreme Court cannot be
reconciled with that view.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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