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QUESTION PRESENTED

Whether the Fifth Circuit correctly determined
that an association of incumbent cable operators has
standing to bring an “as applied” discrimination
claim to a Texas statute that by its terms renders
incumbent cable operators ineligible for licenses
that are available to other cable operators.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 29.6 of the Rules of this Court,
the undersigned respondents state as follows:

No publicly held company owns an interest of
10% or more in TCA.

Time Warner Cable Inc. is a publicly traded com-
pany. Time Warner Inc. owns an interest of 10% or
more in Time Warner Cable Inc.
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INTRODUCTION

AT&T asks this Court to review a decision of the
Fifth Circuit that, according to AT&T, conflicts with
the decisions of two other circuits. The Fifth Cir-
cuit’s opinion, however, is unpublished. The part
that AT&T targets is a footnote that by its terms
does not express disagreement with any other court.
The meaning of the footnote is in dispute among
AT&T’s co-defendants. And, under any reading, the
footnote does not create a circuit conflict. AT&T’s
request for plenary review therefore must be re-
jected. There is likewise no warrant for the “GVR”
that AT&T seeks. The intervening decision of this
Court to which AT&T points announced no new
principles that might cause the Fifth Circuit to
change its footnote (much less its result). Thus, a
GVR would be pointless.

STATEMENT OF THE CASE

1. Prior to the enactment of the state statute
challenged in this litigation, cable operators in
Texas were required to obtain permits to provide
cable service (so-called “franchises”) from the mu-
nicipalities in whose territory they have cable sys-
tems. Municipalities conditioned franchises (which
commonly ran for about 15 years) on cable opera-
tors’ compliance with numerous and extensive regu-
lations. For example, cities required cable operators
to wire all neighborhoods in the municipality, to ob-
serve customer service requirements, to carry public
access channels, and to pay various fees.

In time, the Texas Legislature came to view mu-
nicipal franchising as a barrier to entry by compa-
nies that might compete with existing cable opera-
tors. As a result, it enacted the statute under chal-
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lenge here, which is known as “S.B. 5.”! Under that
statute, companies wishing to provide cable service
may seek a franchise from the Texas Public Utilities
Commission. Holders of state-issued franchises are
subject to only light regulation.

The statute specifically provides, however, that
an incumbent cable system that already has a mu-
nicipal franchise is ineligible for a state-issued fran-
chise until its municipal franchise expires.2 One
might think that the Texas Legislature treated ca-
ble operators with existing municipal franchises
disparately lest it upset the reliance municipalities
might have placed in existing franchises. But that
is incorrect: S.B. 5 specifically permits any cable
system that is “not the incumbent cable service pro-
vider and serves fewer than 40 percent of the total
cable customers in a particular municipal franchise
area” to renounce its municipal franchise and obtain
a state-issued one.3

Believing S.B. 5 to work unlawful discrimination,
the Texas Cable and Telecommunications Associa-
tion (“TCTA,” which has since been renamed Texas
Cable Association, or “TCA”) brought this action in
federal district court. TCA’s complaint asserted
(among other things) that its members are incum-
bent cable operators, that any discrimination among
cable operators raises issues under the First
Amendment and the Equal Protection Clause, and

1 S.B. 5, 79th Leg., 2d Sess. (Texas 2005).
2 See Tex. Util. Code Ann. § 66.004(a).

31d. § 66.004(b). “Incumbent cable service provider” is de-
fined as “the cable service provider serving the largest number
of cable subscribers in a particular municipal franchise area on
September 1, 2005.” Id. § 66.002(7).
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that S.B. 5 fails applicable scrutiny. The district
court, however, dismissed TCA’s complaint on the
theory that TCA had failed to plead that its mem-
bers had sustained injury-in-fact. Pet. App. 25a.

TCA appealed to the Fifth Circuit, arguing that,
when a plaintiff challenges a statute that by its
terms grants a special benefit to some parties but
withholds it from the plaintiff, the denial of the
right itself constitutes injury-in-fact. In a unani-
mous, unpublished, opinion, the Fifth Circuit
agreed: “Discriminatory treatment at the hands of
the government is an injury long recognized as judi-
cially cognizable. And such injury is recognizable
for standing irrespective of whether the plaintiff will
sustain an actual or more palpable injury as a result
of the unequal treatment under law or regulation.”
Pet. App. 14a (internal quotation marks, brackets,
and citation omitted). This part of the court of ap-
peals’ opinion is not at issue here.

2. In a footnote that is the target of the petition,
the court of appeals addressed a separate argument
for affirmance on an alternative ground that had
been advanced by one of S.B. 5s beneficiaries,
AT&T, which had intervened as a defendant along-
side the State.

In the district court, AT&T had filed a motion to
dismiss arguing that TCA’s challenge constituted a
“facial challenge” that failed entirely if the statute
could be validly applied in even a single setting.
AT&T argued that the statute could be validly ap-
plied to an incumbent cable operator whose munici-
pal franchise is less onerous than a state-issued
franchise and to an incumbent cable operator who
faces no local cable competition.
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After the district court dismissed the complaint
on grounds of standing, AT&T revived its “facial
challenge” argument in the court of appeals as an
alternative ground for affirmance. But, perhaps be-
cause appellate courts are not required to address
alternative grounds, and perhaps concerned that the
court of appeals would have no interest in reaching
the merits when the district court had not, AT&T
portrayed its argument as raising only threshold is-
sues. Thus, AT&T argued that, to prevail, a facial-
challenge plaintiff not only must convince the court,
that the challenged measure cannot validly be ap-
plied in any setting, but also must plead as much in
his complaint.t 1In addition, AT&T argued, the
plaintiff must have standing to challenge the meas-
ure in every setting.5

The court of appeals reached only the standing
argument, rejecting it in footnote 4 of its opinion:

We will ... briefly note further arguments that
defendants make regarding standing. Each lacks
merit.

The defendants ... argue that the TCTA has
mounted a facial challenge; it therefore must
show injury in every application of the Act. For
standing purposes, the Supreme Court has said
that “[wlhen asserting a facial challenge, a party

* See, e.g., AT&T’s Fifth Circuit Br. at 31 (“TCTA did not
plead that SB 5 disadvantages incumbent cable operators in
all applications”).

5See, e.g.,id. at 1 (arguing that district court properly dis-
missed complaint because TCA “did not allege or attempt to
show that all applications of the statute Injure its members”).
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seeks to vindicate not only his own rights, but
those of others who may also be adversely im-
pacted by the statute in question. In this sense,
the threshold for facial challenges is a species of
third party (jus tertii) standing.” City of Chicago
v. Morales, 527 U.S. 41, 55 n.22 (1999) (plurality
opinion). See also Henderson v. Stalder, 287 F.3d
374, 385 n.4 (5th Cir. 2002) (Jones, J., concur-
ring); Thibodeau v. Portuondo, 486 F.3d 61, 71
(2d Cir. 2007). But the TCTA is only asserting
the interests of its members in a representational
capacity, rather than the interests of third parties
not before the court. The proper inquiry is there-
fore one of associational standing rather than
third-party standing. Cf. United Food and Com-
mercial Workers Union Local 751 v. Brown
Group, Inc., 517 U.S. 544, 557 (1996) (“Indeed,
the entire doctrine of ‘representational standing,’
of which the notion of ‘associational standing’ is
only one strand, rests on the premise that in cer-
tain circumstances, particular relationships (rec-
ognized either by common-law tradition or by
statute) are sufficient to rebut the background
presumption (in the statutory context, about
Congress’s intent) that litigants may not assert
the rights of absent third parties.” (footnotes
omitted)). In any event, both of the defendants’
arguments that the dismissal of the complaint
can be justified for failure to satisfy the standards
of, first, associational standing, or, second, a fa-
cial challenge, lack merit.

Pet. App. 15a-16a n.4.

In the wake of the court of appeals’ decision,
AT&T asked the Fifth Circuit to rehear the case en
banc. None of the Fifth Circuit’s judges requested a
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vote. Pet. App. 30a. Proceedings in the district
court have recommenced.

REASONS TO DENY THE WRIT

I. THIS CASE PRESENTS NO ISSUE MERIT-
ING PLENARY REVIEW.

A. If There Were a Conflict of Authority, It
Would Not Be Worthy of This Court’s At-
tention.

The heart of AT&T’s argument is that a footnote
in the Fifth Circuit’s opinion diverges from one opin-
ion of the Second Circuit and one opinion of the
Eleventh Circuit. But the Fifth Circuit’s opinion is
unpublished. The opinion therefore does not consti-
tute precedent binding on the Fifth Circuit.6 A pur-
ported circuit split of which one side consists solely
of a single unpublished opinion does not merit this
Court’s review: any such conflict can be resolved
without this Court’s intervention by the court of ap-
peals that issued the opinion.” Although AT&T
points (at 27 n.10) to a case in which the Court tack-
led a circuit split by agreeing to review an unpub-
lished decision, the split involved in that case was

6 See 5th Cir. R. 47.5.4 (“Unpublished opinions . . . are not
precedent, except under the doctrine of res Jjudicata, collateral
estoppel or law of the case (or similarly to show double jeop-
ardy, notice, sanctionable conduct, entitlement to attorney’s
fees, or the like).”).

" See, e.g., Lawrence v. Chater, 516 U.S. 163, 170 (1996)
(“while not immune from our plenary review, ambiguous
summary dispositions below tend, by their very nature, to lack
the precedential significance that we generally look for in de-
ciding whether to exercise our discretion to grant plenary re-
view”).



7

already well established prior to the unpublished
decision.® That is not the case here.

Review of an unpublished opinion is particularly
inappropriate where, as here, the supposed circuit
split does not appear from the face of the unpub-
lished opinion. According to AT&T, footnote 4 of the
Fifth Circuit’s opinion conflicts with decisions of the
Second and Eleventh Circuits. But footnote 4 does
not express disagreement with decisions from those
courts — to the contrary, footnote 4 cites a Second
Circuit precedent with approval.?® Thus, if there
were any conflict, it would be merely implicit, and
therefore particularly unlikely to generate persis-
tent disagreement among the circuits.

B. There Is No Conflict of Authority.

Besides, there is no conflict of authority — AT&T
misapprehends both the opinion of the Fifth Circuit
and the opinions of the Second and Eleventh Cir-
cuits.

1. AT&T Misreads the Fifth Circuit’s Opin-
- ion.

As explained above, AT&T made two arguments
in the Fifth Circuit. First, AT&T argued that a fa-
cial-challenge plaintiff not only must convince the

8 See Petition for Writ of Certiorari at 12, Things Remem-
bered, Inc. v. Petrarca, No. 94-1530 (U.S. filed Mar. 10, 1995)
(explaining that the unpublished Sixth Circuit decision of
which the petitioner sought review followed a position previ-
ously adopted by a published Sixth Circuit decision — and also
embraced by the Fifth and Seventh Circuits — that conflicted
with decisions of the Third and Eleventh Circuits).

9 See Pet. App. 16a n.4 (citing Thibodeau v. Portuondo, 486
F.3d 61, 71 (2d Cir. 2007)).




8

district court that the challenged measure cannot
lawfully be applied in any setting, but also must
plead as much. Second, AT&T argued that a facial-
challenge plaintiff must convince the district court
(and plead) not only that the challenged measure
has no lawful application, but also that the plaintiff -
would have standing to challenge every applica-
tion.10

AT&T reads footnote 4 as rejecting the first ar-
gument: according to AT&T, the court of appeals
held that TCTA may “maintain a facial attack on SB
5 notwithstanding that TCTA did not, because it
could not, allege that all applications of SB 5 to its
members are unlawful.” Pet. 12. In fact, however,
the court of appeals addressed only the second ar-
gument, relating to standing.11

10 AT&T repeats the two arguments in the petition. See
Pet. 18 (“TCTA must allege that SB 5 is unlawful in all its ap-
plications”) (emphasis added); id. (TCA must show “that all
applications of SB 5 disadvantage TCTA’s members”).

1 See Pet. App. 15a n.4 (“The reasons we have noted above
are sufficient to conclude that the district court erred in dis-
missing the TCTA’s complaint for lack of standing and that the
case must proceed to the next step. We will, however, briefly
note further arguments that defendants make regarding
standing.”) (emphasis added); id. 7a (“Several prospective
competitors to the TCTA’s members Join in this [injury-in-fact]
argument, but along slightly different lines. Expanding on a
brief statement made by the district court, they urge that the
TCTA has challenged the Act on its face; as such, the TCTA
must show not only that the Act is unconstitutional in all of its
applications, but that it also has caused concrete injury in all of
its applications. The argument continues, asserting that, be-
cause of the nature of the TCTA’s claims, its failure to state
the specific ways in which all or any of its members have been
injured is fatal to a claim of standing.”) (emphasis added).
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That the court of appeals limited itself to stand-
ing is not surprising: the district court had dis-
missed the complaint on grounds of standing. The
district court never reached the merits, and the
main argument on appeal likewise did not involve
the merits: the question was simply whether the
district court had erred in dismissing TCA’s com-
plaint for lack of injury-in-fact. In addition, the
court of appeals was not required to reach each of
AT&T’s arguments for affirmance on alternative
grounds.’? Moreover, it would have been unfair to
reach an alternative ground involving pleading re-
quirements raised for the first time on appeal.13

As for AT&T’s standing argument, the Fifth Cir-
cuit correctly rejected it. As the court of appeals
noted, this Court has held that, in a facial challenge,
a plaintiff may “vindicate not only his own rights,
‘but [also] those of others who may also be adversely
impacted by the statute in question.”* Besides, the

12 See, e.g., Matsushita Elec. Indus. Co. v. Epstein, 516 U.S.
367, 379 n.5 (1996) (“While it is true that a respondent may
defend a judgment on alternative grounds, we generally do not
address arguments that were not the basis for the decision be-
low.”); Magallon v. Livingston, 453 F.3d 268, 273 (5th Cir.
2006) (“The state argues that we may affirm the court’s dis-
missal on alternative grounds. . . . We think these questions
are best handled by the court below in the first instance in the
event that they arise on remand.”).

13 See TCA’s Fifth Circuit Reply Br. at 16 (“Affirming on an
alternative ground is particularly inappropriate where, as
here, an alternative ground hinges on a supposed pleading de-
fect that, if credited, could have been corrected in the district
court.”).

14 Pet. App. 16a (quoting City of Chicago v. Morales, 527
US. 41, 55 n.22 (1999) (plurality) (“When asserting a facial
challenge, a party seeks to vindicate not only his own rights,
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court of appeals noted, TCA’s lawsuit does not seek
to vindicate the rights of others, because it is not a
facial challenge at all: TCA is “only asserting the in-
terests of its members in a representational capac-
ity, rather than the interests of third parties not be-
fore the court.”15

In reading the court of appeals opinion to reject
AT&T’s other argument, AT&T is not only wrong
but also alone. The defendant proper in this case,
the State of Texas, has not sought certiorari. Quite
the contrary: it has expressly disavowed AT&T’s
view, reading footnote 4 merely as relating only to

but those of others who may also be adversely impacted by the
statute in question.”). In Morales, the dissent expressly agreed
with the plurality on this point. See 527 U.S. at 80 n.3 (1999)
(Scalia, J., dissenting) (“Disagreement over the Salerno rule is
not a disagreement over the ‘standing’ question whether the
person challenging the statute can raise the rights of third
parties: under both Salerno and the plurality’s rule he can.
The disagreement relates to Aow many third-party rights he
must prove to be infringed by the statute before he can win:
Salerno says ‘all’ (in addition to his own rights), the plurality
says ‘many.” That is not a question of standing but of substan-
tive law.”).

15 Pet. App. 16a; see also TCA’s Fifth Circuit Reply Br. at
17 (“TCTA’s discrimination claims do not constitute a “facial
challenge’ in the sense in which that term is used in the cases
on which AT&T relies. TCTA’s complaint alleges that each of
its members is an incumbent cable operator; that Texas has
enacted a statute providing benefits to cable operators; that
the statute makes one subset of cable operators (incumbents)
ineligible; and that, insofar as it does so, the statute violates
federal law. TCTA does not rely on the rights of persons other
than its members. TCTA does not conjure up hypothetical
cases. TCTA does not seek relief going beyond its members.
Thus, TCTA’s claim is no different from an ‘as applied’ claim
brought by individual TCTA members.”).
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standing.16 The district court has likewise indicated
that it is leaning that way.17

In fact, even AT&T itself does not appear to be
fully committed to its broader reading. In the wake
of the court of appeals’ decision, AT&T urged the
district court that, even though AT&T is seeking re-
view on the basis of its broader reading, the other
defendants should remain free to defend S.B. 5 on

16 See Opp. App. 9a-10a (“THE COURT: Do you think the
Fifth Circuit reached the facial challenge argument on the
merits? [COUNSEL FOR THE STATE]: No. THE COURT: Or
only as an adjunct to the standing argument? [COUNSEL
FOR THE STATE]: The only thing — only with the — the lat-
ter with regard to standing ....”); id. at 10a (“[COUNSEL
FOR THE STATE]: What they said — what they wrote in that
footnote, what 1 remember what they were addressing, par-
ticularly I think AT&T but to some extent other defendants,
appellees had taking — had — had argued that under the law
of standing they have to plead facts that show in every single
conceivable application the law would be unconstitutional.
And 1 think that’s what they're saying they weren’t buying. . . .
They weren’t saying we disagree with the assertion that this is
a facial challenge. I don’t see that anywhere.”).

17 See id. at 4a-5a (“T'HE COURT: I do not read the last
sentence of Footnote 4 the way you do. 1 take that in the con-
text of the standing argument that was raised earlier. In the
first sentence of that last paragraph in Footnote 4 starts out,

_the defendants also argue that TCTA has made — that the
TCTA has mounted a facial challenge, therefore, it must show
every injury — must show injury in every application of the
act. And then it goes back into discussing the standing and
then ends up — in any event, both of the defendants’ argu-
ments that the dismissal of the complaint can be justified for
failure to satisfy the standards of first associational standing
or second a facial challenge lack merit. I think that’s related
to standing.”).
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the basis of a narrower reading.l8 There is no need
for this Court to analyze a reading of a court of ap-
peals opinion that is advanced only by an interve-
nor, and even then only with an apparent view to
increase the odds of securing review.

2. AT&T Misreads the Opinions of Other
Courts of Appeals.

Even if the Fifth Circuit had rejected AT&T’s
first argument, there would still not have been a cir-
cuit split: AT&T is wrong in suggesting that the
Second and Eleventh Circuits have embraced
AT&T’s pleading argument. Insofar as those courts
have said anything about facial challenges, they
have merely reiterated the Salerno standard — they
did not hold that the Salerno standard (that the
challenged measure cannot lawfully be applied in
any circumstance) must be pleaded in the com-
plaint.

Thus, in Rent Stabilization Association of New
York v. Dinkins, 5 F.3d 591 (2d Cir. 1993), the Sec-
ond Circuit held that an association’s facial chal-
lenge on takings grounds to a rent-control regula-
tion failed where the association had conceded that
there were valid applications.l The court nowhere

18 See id. at 11a (“[COUNSEL FOR AT&T]: I also want to
Just point out that ... AT&T Texas is acting alone in this en-
deavor in seeking further review. . .. I think it’s inaccurate to
say that . .. the course we take somehow binds the entire de-
fense side or waives arguments or constitutes some sort of ad-
mission that the complaint is something other than it is.”).

19 See 5 F.3d at 595 (“The [association] implicitly concedes,
as it must, that the [challenged measure] has not abridged the
constitutional rights of those landlords who do obtain an ade-
quate return from the annual rent increases.”).
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held that a plaintiff must plead that the measure
under challenge is invalid in all possible applica-
tions — rather, the court held only that the plaintiff
had advanced no argument to that effect.

Incidentally, the consequence of the failure of the
facial challenge was not (as AT&T would apparently
have it) that the association’s complaint had to be
dismissed — rather, the Second Circuit simply
characterized the association’s challenge as an “as
applied” claim and analyzed it as such.20 In doing
so, moreover, the court specifically recognized that
associations are entitled to bring as-applied chal-
lenges to discrimination that appears from the face
of a regulation.2!

AT&T’s reliance on the Eleventh Circuit decision,
Georgia Cemetery Association, Inc. v. Cox, 353 F.3d
1319 (11th Cir. 2003), is even more puzzling.
Whereas the Second Circuit at least mentioned the
plaintiff's complaint as providing an additional indi-
cation that the plaintiff was not arguing that the
challenged measure was invalid in all settings,?? the

20 See id. at 592 (“we believe that the RSA has asserted
only ‘as applied’ challenges to New York’s rent stabilization
scheme”); id. at 593 (recounting that the district court “found
that the RSA’s facial takings claims ... failed to set forth a
truly facial attack on the statute™); id. at 594 (“We believe that
the RSA’s complaint alleges only ‘as applied’ objections to the
law.”).

21 See id. at 596-97 (“associations do have standing to bring
‘as applied’ challenges” where a claim that its members “had
been denied equal protection depended on a purely legal
analysis of the ordinance and of the law of Equal Protection”).

22 See id. at 595 (noting that the complaint alleged only
that the challenged measure would deprive “many” of the asso-
ciation’s members of a constitutionally adequate return).
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Eleventh Circuit did not do even that. Rather, it
simply held that the defendant had convincingly ar-
gued that there were instances in which the statute
could be applied lawfully, and that the plaintiff had
failed to provide a convincing reply.23 And, like the
Second Circuit, the Eleventh Circuit also held that a
plaintiff unable to bring a successful facial challenge
may still pursue an as-applied challenge.2

AT&T is also wrong in asserting (at 15) that “the
decision below adds to the confusion among the fed-
eral courts on the threshold question whether
Salerno remains good law.” For one thing, AT&T is
wrong in suggesting that the Fifth Circuit cast
doubt on Salerno’s validity by citing the plurality
opinion in Morales. The court of appeals relied on
Morales only for a point relating to standing — not
to wade into the debate about the necessary quan-
tum of invalidity. For another thing, other circuits
suffer no “confusion” either: the opinions to which
AT&T points state only that some of this Court’s
members have disagreed on the quantum of invalid-
ity that is necessary to support a facial challenge —
not that there is conflict among the circuits.

23 See 353 F.3d at 1322 (“The defendant thus properly ar-
gues that the Association cannot make the showing necessary
for . . . a successful facial challenge . .. .”).

#t That the Second and Eleventh Circuits did not embrace
AT&T’s pleading rule is not surprising. There is no sign that
the defendants before them advanced the pleading argument
that AT&T advances here. Moreover, AT&T’s argument ap-
pears at odds with the Federal Rules of Civil Procedure, which
require a complaint to contain only “a short and plain state-
ment of the claim showing that the pleader is entitled to re-
lief.” Fed. R. Civ. P. 8(a)(2).
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C. This Case Is Not a Suitable Vehicle for
Review.

Quite apart from the absence of any conflict
among the circuits, this case would be a poor vehicle
to address issues relating to facial challenges: noth-
ing turns on them.25

For one thing, as the Fifth Circuit correctly held,
TCA’s is not a facial challenge but an as-applied
challenge. Incumbent cable operators were denied a
state-issued franchise by S.B. 5 itself; given that
S.B. 5 by its terms makes incumbents ineligible, the
discrimination against them is complete.26 That the
discrimination against incumbent cable operators is
effected by the statute itself does not make TCA’s
claim a facial challenge subject to the standard of
Salerno. AT&T confuses a facial challenge with an

25 See, e.g., Robert L. Stern, Eugene Gressman, Stephen M.
Shapiro, and Kenneth S. Geller, Supreme Court Practice 231
(8th ed. 2002) (“If the resolution of a clear conflict is irrelevant
to the ultimate outcome of the case before the Court, certiorari
may be denied.”).

26 See, e.g., South Dakota Mining Ass’n, Inc. v. Lawrence
County, 155 F.3d 1005, 1008-09 (8th Cir. 1998) (“Under the
plain text of the Lawrence County ordinance, none of the
plaintiffs may be granted a new or amended permit for surface
metal mining on any of their mining claims within the Spear-
fish Canyon Area. Because applying for and being denied a
county permit for surface metal mining would be an exercise in
futility, we will not require plaintiffs to do so before they may
challenge the ordinance.”); Sammon v. New Jersey Bd. of Med.
Exam’rs, 66 F.3d 639, 643 (3d Cir. 1995) (“[Tthere is no indica-
tion that the aspiring midwives possibly could obtain a license
.. . . Requiring these women to apply for a license . . . accord-
ingly would serve no purpose. Litigants are not.required to
make such futile gestures to establish ripeness.”).
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as-applied challenge to discrimination appearing
from the face of the statute.

For another thing, in the wake of the Fifth Cir-
cuit’s decision, TCA has been joined by an individual
plaintiff, Time Warner Cable. There can be no
question that Time Warner Cable’s claim is an as-
applied challenge: Time Warner Cable argues sim-
ply that its cable systems in Texas are being dis-
criminated against. There is no authority for
AT&T’s novel suggestion (at 22, 27 n.11) that even
an individual plaintiff seeking to avenge multiple
instances of discrimination loses across-the-board if
it loses with respect to even a single instance.2?

Finally, even if the claims brought in this case
somehow qualified as facial challenges, it would still
make no difference to the outcome in this litigation.
AT&T argues that, if TCA’s lawsuit is a facial chal-
lenge, TCA’s complaint must allege that S.B. 5 is
unlawful in every application, and that it cannot do
so — supposedly because there are two sets of cir-
cumstances in which S.B. 5 would be valid. But
AT&T misapprehends applicable substantive law: in
the two instances that AT&T hypothesizes, S.B. 5
would still be just as unlawful.

First, AT&T argues (at 19) that there may be in-
stances in which a municipal franchise is less bur-
densome than a state-issued franchise, and that, in
those instances, there could not be any unlawful
discrimination. But a plaintiff complaining of dis-

27 The authorities that AT&T cites for that suggestion (at
22 1n.9) held only that a facial challenge fails when the chal-
lenged measure is not unlawful as applied to the plaintiff him-
self — not that, when a plaintiff brings an as-applied challenge
to multiple applications, he must prevail on each or lose on all.
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crimination need plead and prove only that his
treatment is disparate — not that his treatment is
in some relevant sense “worse.”?8 1t is unsurprising
that the law does not require the additional show-
ing: it is unclear how a plaintiff could prove that the

applies he received are worse than the oranges he
desired.2?

Second, AT&T argues (at 20) that there may be
localities in which incumbent cable operators are
not subject to competition from an overbuilder. But,
under applicable substantive law, that is irrelevant.
If S.B. 5 made Catholic cable operators ineligible for
state-issued franchises, AT&T could not avoid a
finding of discrimination by arguing that some
Catholic cable operators are not subject to competi-
tion from Protestant cable operators: whether or not

28 See EEOC v. Inland Marine Indus., 729 F.2d 1229, 1233
(9th Cir. 1984) (“The essence of disparate treatment is differ-
ent treatment . . . . It does not matter whether the treatment is
better or worse, only that it is different.”) (external quotations
and parentheses omitted); United Teachers of Dade v. Stier-
heim, 213 F. Supp. 2d 1368, 1373 n.2 (S.D. Fla. 2002) (“Defen-
dants’ attempt to create a ‘separate but equal’ media room for
[excluded journalists] does not comport with the case law re-
quiring all news reporters be given equal access to places re-
served for the media.”); see also Pet. App. 14a-15a (“Here, the
Act facially discriminates against the TCTA’s membership by
extending the benefit of a state-wide license to its competitors
while denying that same benefit to incambent cable providers.
As Northeastern held, such discrimination can constitute an
injury because it positions similar parties unequally before the
law; no further showing of suffering based on that unequal po-
sitioning is required for purposes of standing.”).

29 Besides, as TCA explained below, its complaint does al-
lege that municipal franchises are more onerous than state-
issued franchises. See TCA’s Fifth Circuit Reply Br. at 21.
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subject to competition, Catholic cable operators
would be treated disparately, and that is enough.
Just so here: incumbent cable operators are being
treated differently than they would be if they were
non-incumbent cable operators, and that diserimi-
nation must be justified.

IL. THERE IS NO WARRANT FOR A GVR.

Finally, AT&T argues that the Court should
grant, vacate, and remand in light of a decision that
this Court handed down shortly after the Fifth Cir-
cuit’s denial of rehearing — Washington State
Grange v. Washington State Republican Party, 128
S. Ct. 1184 (2008). But this Court GVRs only when
there is a “reasonable probability that the decision
below rests upon a premise that the lower court
would reject if given the opportunity for further con-
sideration,” and where “such a redetermination may
determine the ultimate outcome of the litigation.”30
Here, the probability of such a redetermination is
non-existent.

The court of appeals addressed an argument that
a facial-challenge plaintiff must show standing to
challenge every application of the challenged meas-
ure, an argument that it rejected on the grounds (1)
that a facial-challenge plaintiff has standing to
complain of the violation of the rights of third par-
ties (so long as he has standing to complain of the
violation of his own rights), and (2) that TCA’s law-
suit is not a facial challenge in the first place.
Grange has nothing to say about the correctness of

% Lords Landing Village Condominium Council of Unit
Owners v. Continental Ins. Co., 520 U.S. 893, 896 (1997) (per
curiam),
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either determination: it does not address either the
interplay between standing and facial challenges or
the taxonomy of claims as either “facial” or “as ap-
plied.”

What Grange did have to say on the topic of facial
challenges broke no new ground. Grange merely
applied settled principles of law to the facts and cir-
cumstances of the case before it. For example, all of
the language that AT&T quotes from Grange was
supported by citations to prior decisions antedating
the Fifth Circuit’s decision. Thus, there is nothing
new for the Fifth Circuit to consider. At best, a
GVR would waste the Fifth Circuit’s time. At worst,
a GVR would become a tool for mischief.3! There is
no warrant for either result.

31 See, é.g., Youngblood v. West Virginia, 547 U.S. 867, 873
(2006) (Scalia, J., dissenting) (“Those whose judgments we re-
view have sometimes viewed . .. our ... GVR orders as polite
directives that they reverse themselves.”).
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CONCLUSION
The petition for a writ of certiorari should be de-

nied.
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