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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INRE: '
GUANTANAMO BA

Misc. No. 08-442 (TFH)
DETAINEE LITIGATION | -

DECLARATION OF GREGORY G. KATSAS

Pursuant to 28 U.S.C. § 1746, I, Gregory G. Katsas, hereby declare:

1. I am the Assistant Attorhey General for the C'ivil Division of the United State_:s
Department of Justice (“DoJ”). In that capaéity, I am responsible for overseeing all l_itigation that
falls within the jurisdiction of thevDivision, as generally described in 28 C.F.R. § 0.45. Thave
' held supervisory positions in the Civil Division or the Ofﬁce of the Associate Attorney General
(“OASG”), which oversees the Civil Division, since June 2001_.

2. The Ciyil Division is responsible for defending the Government in habeas corpus
cases brought by or on behalf of individuals detained as enemy combatants by the United States
Depaﬁment df Defense (“DoD”) at Guantanamo Bay, Cﬁba. The first of these cases was filed in
2002. Cases filed by or on behalf of over 250 Guantanamo detainees are ¢currently peﬁding
before various judges of this Court.

3. Until recently, the parties have had no occasion to litigate the merits of these cases.
Initiélly, the litigatibn focused on whether the general habeas corpus statute, 28 U.S.C. § 2241,
éreates statutory jurisdicﬁon over claims filed by the Guantanamo detainees. The lower courts
‘held that it does not, but the Supreme Court ultimatély held that it does. See Rasul v. Bush, 542
U.S. 466 (2004). Following Rasitl, tﬁe litigation focused on the Government’s motions to

dismiss on other, purely legal grounds. One judge granted such motions in their entirety, see
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Khal?’d V. Bush, 355 F. Supp. 2d 311 (D.D.C. 2005), while another judge granted them only in:

part, see Inre Guantanamo Detainee Cases, 355 F. Supp. 2d 443 (D.D.C. 2005). Merits
proceedings .in this Court wefe stayed during the ensuing appeals. Following initi‘a_l briefing and
argument in those appeals, the D.C. Circuit ordered one additional oral argument, and three

rounds of'supplementél briefing, to address the impact of one _intgrvening Supreme Court

- decision and two intervening statutes. Ultimately, the D.C. Circuif held that the Militafy
Commissions Act of 2006 validly repealed this Court’s habeas jurisdiction with respect to the
Guantanarno detaiﬁees, see Boume'dieﬁe v. Bush, 476 F.3d 981 (D.C. Cir. 2007), but the Supreme‘ |
Court then reversed thafc d_ecisién, see Boumediene v. Bush, 128 S. Ct. 2229 (2008).

* - 4. Until the Supreme Court decision in Boumediene, the Civil Division could take only
limited steps to pfepare for the defense of claims by the Guantanamo detainees.‘ Under the
holding of the‘ D.C. Circuit, those claims would have been reviewed in the first iﬁstance by the
D.C. Circuit, based on administrative records created by military tribunals, under the standards of
review specified in the Detainee Treatment Act of 2005 (“DTA”). In contrast, under the holding
of the Supreme Court, the Guantanamo détainee litigation is proceeding in district-court habeas
'actions,‘ with the parties allowed to submit evidence beyond what was previously presented to
military vtribunals. In anticipation of the Supreme Court’s Boumediene decisioﬁ, the Civil
Division secured a. signiﬁcant supplemental appropriation to fuﬁd the anticipated increased
demands of the Gué‘ntanamo litigation. But until Boumediene was decided, the Divisioﬁ could
not know whether to prepare for huﬁdreds of appellate'proceeding's in the D.C. Circuit under the

DTA (to bé handled primariiy by or under the supervision of our Appellate Staff) or hundreds of
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district-court habeas proceedings in this Court (to be handled primarily by or under the
s’upervivsion of our Federal Programsl Branch). |

5. After Boumediene was decided,lDoJ moved qﬁickly to secure the tangible and human
resources necessary to handle the habeas litigation with expédition. As the Court is aware, by the
end of June, we had committed to dedicating at least 50 attorneys to the litigation. That
commitment in turn necessitated seéuring at least 30 detailees from outside the Civil Divisién,
including from other litigating divisions within Main Justice and from United States -Attorngys’
‘Offices throUghéut the country. During my seveﬁ years in the Civil Division and OASG, I am
unaware of any litigation matter in which ény Assistant Attorney General has ever requested so
many additional resources from outside his or her Division. Nonetheless, the Deputy Attorney. '
General immediately approved my request, and a Deioartment-wide initiative was undertaken to
identify an appropriate team of attorneys, shift their existing responsibilities onto others, and
secure for them the necessary facilities, training,'ahd security clearances to begin work on the
habeas litigéﬁon. . |

6. The Civil Division began converting wo‘rkspace that had been set aside for the
.Guantana-mo litigation even before our new éttorneys begén to arrive. Among other things, we
needed to se;:ure computers, copiers, and other infrastructure necessary to ensure the lawful and
secure handling of classified information, includiﬁg some sensitive compartmented information
subject to particularly stringent handling requirements. Although the workspace can now support
mbst of our expanded 1itigatioh feam, fﬁrther modifications and outfitting remain ongoing.

7. To date, DoJ has identified more than 50 attorneys to work on the Guantanamo habeas

litigaﬁion. These include at least 10 attorneys from within the Federal Programs Branch of the
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Civil Division, at least 10 attorneys detailed from other branches of the Civil Division at my
direcﬁon, and at least 30 attofneys detailed from outside ;[he Civil Division at the direction of the
Deputy Aﬁorney General. The first of our detailees arrived in July, and many more .arri{/ed |
throughout August. Once detailees are identified, it may take several weeks for them to obtain
the necessary security clearances. Thus, although we now have almost 40 cleared attorneys
workinvg fuli-time on these cases, during the month of August, an average number of
approximately 20 cleated attorneys were available. By late September, we expect to have at léast
50 cleared attorneys working full-time on these cases.

8. DoJ ;clttorneys' are now éctively engaged in the preparation of factual returns for the
habeas litigation. The preparation o‘f each individual return is a complex and time-consuming
process that reqﬁires coordination among DoJ, DoD, and various constituents of the Intelli gence
Comrﬁunity. “One important objective in this process is to devélop fhe Government’s best
possible case to support the detention of each petitioner as an enemy combatant. However, .
because much of the relevaht evidence is élassiﬁed and extremeiy sensitive, another c;ompéting
objective is to minimize the risk of harm from the disclosure of such inférmation. Striking the

appropriate balance between these objectives requires difﬁdult, case-by-case and document-by-

-document judgments regarding the sensitivity of the particular classified document at issue, and

the qomparaﬁve strength of the draft factual return with and without the document.

9. In crafting‘a proposed factual return, Doj and DoD attorneys begin by analyzing
infofmation about é detainee and by reviewing documents for information that supports the
detention (or that is exculpafory, as we understand that term in this context). They then draft a
narrative that summarizes the case for detaining the petitioner as an ‘enemy combatant, with

appropriate citations to the underlying documents. The creation of a draft factual return,
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including the narrative and its supporting documents, consumes dozens of hours and involves
review of hundreds /of pages of documents, and sometimes far more. Collectively, DoJ and DoD
attorneys have expended thousands of hours in dgveloping these draft returns over the past twé
months.

10. Once a proposed factual return has been drafted, DoJ attorneys then must secure
permission to in(;,lude any classified information in the return from the agency with control over
the information at issue. Some of that classified information comes from DoD or the FBI, but
the majority of it comes from th;a Central Intelligence Agency (“CIA”).

11. Final decisions about fhe contents of a factual return thus cannot be made until the
inteiligencé agencies, includiﬁg the CIA, complete their review of the dfaft return. If aﬁ
intelligence agency refuses permissién to use a key claésiﬁed document included in the draft
return, DoJ attorneys must then re-evaluate the case, attempt to identify other sources bf the
information, and determine an appropriate coﬁrseﬂ of action. Sométimes, such a course of action
might involve submitting a return that is less compelling than it otherwise might have been.

- Sometimes, it might involve asking the intelligence agency to re-ésseés its refusal in light of the.
critical nature of the particular doéumenf to the particular case. Sometimes, in extreme (
circumstances, it might involve abandoning our defense of a case.

12. To exﬁedite the document clearance process, DoJ and DoD began sending exhibit
lists to the CIA in late July and eéﬂy August. These lists indicated documents' fpr possibie
inclusion in individual draft returns. Shortly théreafter, oﬁ or about Aligust 12, Dol started to
send c.omplete packets of draft factual returns on é rolling basis to the CIA for clearancé. To

date, DoJ has éofnpleted, and sent to the CIA for cl_earance, 59 of these draft factual returns.
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13. This Court’s deadline of 50 filed returns by today approxirhates the proposal made in
my June 30, 2008 letter to Chief Judge Lamberth and Judge Hogan, in which the Civil Divisioﬁ
proposed to file 50 refurns within 60 days of that letter. Tﬁat pr;)posal assumed (erroneously, as
things turned O;lt) that the clearance process would take a matter of days per return. Based on the
CIA’s experience with the first several returns already filed by the Government, and for reasons
~ explained at length in the public and ex parte declarations of General Hayden, the CIA has now
determined that it needs 30 days per return to compl'efe the clearance procéss without
unacceptably compromising classified information and national security. I apologize that our
original proposal failed to anticipate the extent of difficulties in seCuring the necessary clearances
for relying upon classified documents.

14. Given the DoJ resource_é presently iﬁ place, [ am confident that DoJ will be able to
generate, in addition to the 59 draft-factual returns that it has already sent to the CIA for
clearance reviéw or completed and ﬁléd in Court, additional draft returns at the rate of 50 per -
month. Moreover, according to the public declaraﬁon of General Hayden, the CIA now believes
that it can make clea_ranbe decisions on 50 draft returns per month, provided fhat it has 30 days
per return. For_these reaéons, I expect that the Government will -be able to produce its first 50
factual returns, including those ﬁlé:d today, on a rolling basis before the end of September, and
hope it wiH sustain a similar rate of production each month thereafter.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on August 29, 2008. %Z’%”A /% @&GL S '

GREGORY G. KATSAS




