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IN THE UNITED STATES DISTRICT COURT
FOR TEE DISTRICT OF COLUMBIRA

I RE: MISC. Ho.

GUANTEMAMD BAY
DETATNER LLTIGRETION

(SR W

DECLARATION OF MICHAEL V. HRYDENW,
DIRECTCR, CENTRAL INTELLIGENCE AGENCY

S gratsr

i Totelligence Agency

{CIA)} and have zsrved in this capacity since 30 #ay 2006. In my
gapacity &s Dirsctor, I isad the CIA and manage the Intelligence
Community’ s humaniimmélligencc and open source collection
programs on behalf of che Diresctor of Netional Intelligence
{DNEJ I have held a aumber of ﬁOu1E¢OHa in the Intelligence
Commanicy, incluéia@ Principal Depuby Dirsctor of Naticonal
Intelligence, from April 2005 o May 2006; Directoxr, Watlonal
Security Agencv/Chief, Cenbral Security Berviece [NER/CEE)], Fort
Georgs G, Meads, Maryisnd, from Mareh 1539 to Epril 2005,
Commander of the Alr Intelligence kgency and Director of the
Joint Cogmand and Control Warfare Centery, both headoguartarsd at

Texay, from January 1996 to September

Comma=nd, Stuttgart, Germany,
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Force until my rervirement Ivom the 3ir Force on I July 2008 and
have held penicr staff pesitions at the Pentagon, the Natlional

L

Becurity Council (N5C), and the U.S. Embassy in Sofia, Bulgaria,

J— o e - PR } —_ e . Rl PO g O o, i i ""
zg weall as serving as Depury Chisf of Staff for United hatlcbs
Command and .5, Forces Foveaz., I antered active daty in 1%65 as

E based upon wmy personal
Inmowledge and Information provided to me in my official

capacity.
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and my ace ompany ving
ied declaration iz to describe for the Court why the {Ib

is experiencing delays in providing decuments and information to

the Deparcment of Justice (DOJF) and Department of Defenss {(DOD]
for use in habess ilitigaticon,
I. Purpose OFf Thisp Declaration

. The Boumsdiens Decision

5. Through the ssxercisze of my official duties, I have been

in Boumediene v,
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ts lmpacst on the habeas
corpus litigation in the United States Diskrict Court for the
2

' 3 o gy R T (e 1 ey < T o 2 LN, P e g 4
Bisgstrict of Columbia, which inwveolwes individusls dsacained by the

United States as slien ensmy combatants at the U.S. Haval Base
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Guantanamco Bay, Cuba. I understand that a majority of these

pending habeas petitions have besn transferrsd to this Court for

@

-

initial rulings on common issues and administrative matters.

regquires the Government to file fifty factual returns te the
habeas pebitions per month until the Goverrment has responded t

#ll of the petitions.
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Court's scheduling order, the CIA has worked diligently to
gstablish a process and dsvote the personnel resources necessary

to review the large wolume of documents and information that the
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ined the revisw process to ths

waximum extent possib
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deliberacion that must be emploved te safsguard the national

I have made it clsar
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to my senicr managers Chat msebting the Court’s dschedule is a top
prioricy for the CIA. To that end, I have allocated additicnal

personnel to thoss components involwed in the habeas revisw
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persoanel have all the resources thab they nesd.
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effort, the CIA has not bsen able to complete its review of &lil

of the first fifty factual returns by 2% Zugust 2008. In this
declaration, I will describs the classified information

-

implicated by the habeas litigation, the purpoge of the CIA

review process, the nature of the review process, and the delays

completing all of the factual returns. I réspectfully refér the

Court ©o my classified declaration, which is subwmitted for the

3mltm reviesw because it contains

e

B. CIk Information at Issus

&, Muach of the information upon which DOD relied in making

[

s enemy combatant determinations and upon waich DOJ proposes

intelligence reports. CIA intell!:
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because they contain informaticn that was clandestinely accuired

by the CIZ; that is, informestion that is not swailable from any

other source, CIR intelligence reports also are classified

jre

* More than £ifty CIX attorneys, paralegals, subjzet matter experts, and
classification officials are involved in the habeas review procsss,
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hecauzss public disclosurs of the information containad therein

'._1
[t
]

would tend to reveal ths clandestine intzlligence activities,

sources, and methods by which the CIZ collected the information.

-

Unauthorized disclosurs of the classified information in CIR

intelligence reports reasonably could be expected te result in

9 Before the CILAE ¢an aubhorize DOD and DOJT Lo include
classified CIa documents or information in the Government's

factual returns, the CIA must first determine whsther disclosure
of such informaticn to the Court, petitionsrs' counsel,
petitioners, or the public could be expected te damags the

naticonal security. Thie predictive judgment cannot be made on

an abstract basis. ERather, such judgments must bs made by
eXperl ed intelligence professionals afiter review on a

document -by~documerit basis. The classified CI2 information

implicated by the hsbeas litigation fa
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gg: &) foreign government information; b) foreign
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relations and Fforeign aciiwvities of the Unit
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intelligence actiwvities, scurces, and metheds;. I will discuss
ezch of these categories of clagssifisd informabion in turn.

10. First, wmuch of the classified CIa information

implicated by the habeaz litigation was nrovided to th
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implicated by the habsas litigation concerns the foreign

relations and foreign zctivities of the United States. Finall

= Yy
much of the clasgifisd CIE information implicated by the YMabezs
litigation was collscted through clandestine intelligence

activities, sources, and msthods.

0

11. T recognize that the Counkt has mot ordered any

12. I understand thab more than 200 habeas petitions hawve
Lot Court. I alse undeistand that sach
data1n¢e typically is represented by several sttormeys. &s a

result, the CIA documents cited in the Government's Ffactual

8]

returns will be disclosed to several hundred private attorneys
who are not emplovees of the 7.8, Government and who are not

trained in handling classifisd information. With so many
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owed acces s.Lc euch sensitive

information, I belisve that unmauthorized disclosures, even if

93
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inadvertent, are oot only probkable, bt inevitable. The degree
o which access to much of the classified information implicated
by the habeas litigation is strictly conktrolled and limited to

anly a small munber of ewployvess of the Lederal government ig

degeripsd more complerely laver in my clagsified declizxation.

The BEmecutrive order and agency regulations controlling access to
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o recognize that limiting the number of

people with access to classified information is & necessary step
in safeguarding such infcrmation. IL ths CIk doss not follow

adhers to its carefully asdministered policy of compartmenting.

]

its most highly sensicive information, which would unscceptably

3

increase the likelihood of unauthorized disclosures.

¢

e T T R T . o e e e [ el : . -~ s
R CIR sunsgsot mattey &xperts, of whom there are s

%)

limited number, must conduct a lins-by-line review of documents
determined by DOD and DOJ to he pertinent te & petitioner’'s
skatus as an enewy combatant to determine whether the document

can be provided in redacted form to petitioner’'s counsel or if

been redirected to mee: the Court’s nabeas scheduls. The

redirection of these resources is in an effort to attempt to
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comply with the Courk’s habeas scheduls. Were the OF
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.

2 WOOYCoEss oY ConQuclh Lo process wid Extaithel

sufficient deliberaricn regarding important ¥.S5., national

security interests, it ig very possible that intelligesnce

¥ee s . e i . S k] Tl o &
sources and methods could be COMPpromised AN DIoXelgn Yelationsg

disrupted In that circumszance, there would be excepticonally

%

hational security of the United States,

m

i

grave damage o the

parcicularly to the CIA's primary goal cf protecting ths counivy
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IX. Classification Ruthority

14 The CIA was established by section 164fal of the
Marional Securisv Act of 1847 {the Acr), as amanded, 50 U.S5.C.A.
§ 403-2. EBection 1023 of the Rot, 50 UW.8.0.%. § 4Q03~da,
estakblished the positicn of Director of the Central Intelligence

RAgency {DCIR), whoss duties and responsibilities include ssrving
as head of the CIa and collecting infcrmation through human
sources and by other gppropriace means; correlating and

evaluating intelligense relaved to the national security and

w

providing appropriabs eminaticn of such intelligence;
providing owerall dirsction for coordination of the collection

wf natiomal intelligences outside the United States chrough human

; o R | gy e o o - o g s gm - o~ v w “ - . ~ 1 -
spurces Iy elements of rthe intelligence oommunity authoyized oo

“

undercake such collection; and performing such other function
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particulavized statement of the authorities of the DCIA and the

CIZ is set foxth in secticns 1.6 and 1.7 of Bxecutive Crder

{3

12333, as amended.”

15. Bection IG2&(i} (1) of the Rct, 50 U.8.C.A. § 403-
1{i} (1), provides that the DWI shall protect intelligence
sources and methods f£rom unavthorized discleosure. Under the
directicn of the DNI pursuant co.sectiOn I02%, and in accordance
with section 6 of the Cenmtral Intelligsnce Agency Rct of 1948

a8 amended, 50 U.5.C.2. § 403y, and secticn 1.6(d) of Executive

Y

s disclogure. The dogumsnts implicated by the habea

i

litigation contain info

;..1
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)ll

ion that, if disclosed, would tend to
reveal intelligencs scurces and methods.

lg. In zceordance with secticn 1.3 (a) {2) =f Bxecutive
Ordexr 12%58,° the Presidsnt has authorized me to exercise
original TOPF SECRET classification authority.,® Pursuant to that

authorit I have portion-marksed each paragraph of my

Exgc. Order 12333, reprintsd a2z zmendsd in 59 U.8.0.&%. § 401 note 22 (West.
Supp. 2008) and reviszed by Exec. Oider Ha. 13470, 73 Bad, Reg: 45325 (July
o)

S0y
Freotbive 58 was amended by Executive UOrdsr 13dsz, Sz Exec. Order
o, 132392, F. 1B3LE [Mar. 28, I003). All citations fo Bxeso. Ordsy
Mo, 12¢58 & Drder as amendsd by Exec, Order Mo, 13292, See Exec.
Order Mo, 1 3 C.F.R, 333 (1895}, reprinted as amernded in 50 U.&.C. 2. §
435 note at [West Supp. 2008) o
* Order of President, Designation under Executive Order 13858, 70 Fead. Reg.
21,809 (Rpr. %1, 2005}, rapwinted in U.§,C.A. § 235 noke at 205 (West Supp.
2008) . ’

Lo
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clasglified declaration with the level of classification and

control markings necessary for the full protection of the

information in that paragraph

The marking "U“ denectes

')
o
{r

the SECRET level kecauss its unauthorized discleosure reasonably

could be expectaed to cause serious damage to the national

(T'

security; and “I8” denctes informabion classified at the 'TOP
SECRET lewvel because its unauthorized disclosure reasonably

coculd be expected to causs sxceptionally grave damage te the

o

national gecurity. The portion-markings of sach paragraph also
may identify whether additional dissemination or acdess controls

ayply_

17. Secticon 4.3 of Execubive Order 12558 provides that
certain senicr U.5. officials are authorized te establish
“Special Rooess Programs” upon z finding that "the valnerabil y

of, or threat to, specific information is exceptional! and "the
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te information classified at the same level are not
deemed sufficient to protect information from unauthorized
disclosure." The Director of the CIE is authorized to establish
Special Access Progrems for inktelligence actiwvities, sources,

and methods. Buch intelligence programs are called "Sensitive

Compartmanted Information Programs," or $CI Programs.
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fut

. The portiocn markings also contain the dissemination
copbrois QROON, or O, and NDFORN, or NE. ORCON (which stands
for "Originacor Controlled”) means that the information cannotb

¥ [ ey o A S et S e L T v . [ I Py -
e further disseminared without authorizablon from the

w Y = Y A % Bl N g e e e ooy k] T Ly o e >
originatine agency. L1 thig case the (I&. NOFUL W {vwhich stands

pe disseminated to U.S. gersons only and tanrnot be disseminated
to foreign naticonals.

ITI. Review Process in Habess Litigation

returns until IE Rugusc 2008, and received the last batch of
factual revurns as recenbly as 235 August 2008 MNevertheless,
the CIA managed bo conplete its review of a significant numbe

of returns by the 2% Augusst 2008 deadline,” As & result of itvs

receipt of the draft reburn by the CIa. With the benefit of
increased production of drafc factual returns by DOJ and lessons

igarned in complsting its review of this inicial setb of returns,

rownrGs accommodating the Court's schedule of

recurns per month.

I addition to the factual
Court, rhes Gouwrsrnmenc
raturneg in pesitions pe

lena rpndLﬁg befors bhis
& number of factual
cudges Selliven.
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IV. Concluosion

20. In my rlassifisd declaration, I have dascribesd the

basis for my judgment thar zbandoning the rigorvous deliberation

of the CIx's zeview process for the habeas litigation reagonably

.~ . u -
i

could be sxpscted Lo causs exceprtlionally grave damage to the

national security by the dlsclozures of very sensitive

information. Tf the Court desires, I am willing to appear

-

before the Court teo provide addi

itiona

D..

[

information or answer any

guastions. If my appsarance is necessary, I reguest that the

Court conduct the procsedings on an gx parte basis so that I can
elaborats on the issues described in my classified declaration.
I hersby declare under penalty of periury that the

foregoing is true and correch.

Ewecuted this-ly“‘

WMichaesl V. Hayrdien f
j £ 3

Director
Cantyal Imtelligence Bgenay

[
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