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CAPITAIL CASE

QUESTIONS PRESENTED

Whethefﬁ the California Supremé ‘Court violated the
Eighth and Fourteenth Amendments of the federal Constitution
‘when, upén. its review a 'triél court’s Aevidenﬁiary' ruling
pérmitting‘lthe vadmissidn. of a tweﬁty;miﬁuté videotape jas
-victim impact évidence,‘it held thét thére was “no prejudiéial
~error” resulting'from thé.videotape being»shoWn during‘the

‘capital trial’s penalty selection phase.
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IN THE SUPREME COURT OF THE UNITED STATES.

No. 07-11073

- DOUGLAS OLIVER KELLY,

| Petitioner,
Y.
STATE-bF CALIfORNIA,

- ‘Respondent.

'STATEMENT OF THE CASE
 In early September-1993,-petitionér rapéd, robbed, and
>murdered ﬂiﬁeteén—year Sara Weir, whom he had befriended at a
local fitness centér. He étabbéd.hef to death with a pair of
- scissors. The»fen—year—old son of petitioner's girlfriend,-
Michelle T., found Weir's naked and decomposing body stuffed
undexr his bed in ﬁhé apartment where he héd 1ived with his
mother éﬁd, for a whilé, with petitioner. Pétitioner.also héd
assaulted Michelle T. invthe épartmént on night 6f August 30.
Earlier that same day? petitioher had faﬁed:another.woman,
Teri B.,}whom ﬁe had‘aléo‘béfriended at the fitness center.
When Sara Weir's body_was discovered, petitioﬁer was nowhere
to be found. He eventually was detained in Texas, in Novembei
1993, aé he . attempfed. to ‘reenter ﬁhe‘ United, States frém
A,Mexico. He possessed two of Sara Weir's checks, and her'qar

was located in Mexico.



During the guilt phase of petitioner s capital murder
. trial, in addition to the eVidence of the - charged crimes.
committed against Weir and‘the uncharged“August 30 crimes
against Michelle T._and Teri B.hgthe prosecution presented
eﬁidenCe that petitioner had raped two other young women; in
1987 and in 1991. (Pet | App._ A at 1-10.) ' The jury
conVicted petitioner of first degree murder, and fouhd true
the "speCial 01rcumstance"-allegations of robberyfmurder-and
rape murder

At the Vsubsegueht pehaity phase, 'the prosecution )
presehted evidence‘that petitonerhhad committed yet'ahother
rape,’in 1984. Sara Weir's mother, Martha Farwell, testified
as the:soie victim'impact witness. As part of her wvictim
-impactvtestimony, a twenty—minute videotape she had prepared
- of her daughter s life was played for the jury. (ﬁet App;
A at 10—11 ) The same Jjury that had rendered the. guilt
verdict and speCial c1rcumstance findings returned a verdict
of death. The trial court imposed the death sentence.

,On.direct'appeal, the CaliforniapsupremejCourt affirmed -
petitioner's conviction and sentence.- (Pet., App. A (People

v. Kelly, 42 Cal. 4th 763, 171 P.3d 548 (2007).) In so doing,

the Court rejected petitioner's claim that the Victim impact
videotape - a montage of still photographs and video clips of
'Weir from ihfancy to shortly before her murder, accompanied.by
background music and ”narrated calmlyband:unemotionally'by her
" mother" - ‘violated 'his .constitutional rights because it
.exceeded the general due process standards that this Court



 acknbwledged in- Payne V. Tennessee, SOi U.s. 808 (1991),:énd
| by;the Caiifofnié Supreme Court. I(Peﬁi,_Apb. A at 34-42.)
~ Upon reviewing the trial- court's evidentiary rulihg, 'fhe
Californié Supreme Cburt' coﬁcluded that there was '"no
‘prejuaicial':error" in permittiﬁg the admission of the .

_videotape.during the penalty phase. I(Pet;, App. A at 39.)

.REASOINS THE PETITION SHOULD BE DENIED

Petitioner seekS'certiorari because he contends_(l)
-thatlthe California Supreme Courﬁ'S'finding - thatlthe'ﬁictiﬁ
impaét'vidéOtape admitted in the penalty'selectién phase of
his trial did not exceed the bounds of this Court's Payne
decision.— "marks the outéide 1imit"_of decisions addressing
" this iéSue and~i€ldirectly cohflicts With other jurisdictioﬁé,'
(2)‘thét the admission of the videotape rendered the penalty
selection _phaée of his trial fﬁndamentally unfair and
"unreliable in violation of the Eiéhth Amendment,fand (3) that-‘
‘this Court should aeclare .a brighﬁ—line: evidentiary: rule
precludiﬁg the use of victim impact viaeoéape evidence. .(Pet.
. at 4-20.) There is nQ.reason, howe&ér, to grant certiorari in
.this case. . Petitioner mérely'ésks this Court to review the
'California Supré@é' Cqurt's applicaﬁioﬂ' of_'Payne to thé
particular facté}of this case; his heavily fact—baséd ciaim is
inappropriate fér ‘this Court's discretionary review. He
fails to show the existence of a genuine éonflict among the
lower courts bn the admigsibility 5f victim impact videotape

evidence. His assertions that the victim impact videotape



>evidence rendered the pehalty selection phase of.his'trial
fﬁndamentally'unfair and;unréliable in violation of the Eighth
Amendﬁent,_andAthat‘this Cdurt shoula declare évbright-linev
:ule preciuaing the use of victim impactAVideotape e&idence,

are foreclosed by this Court's precedent. , In Payne, this
Court held that the Eighth Amendment does not erect a per se

bar to victim impact evidence relating to the wvictim's
“personal characteristics and the emotional impact on the

victim's family.  Payne, 501 U.S. at 827. ' The California

Supreme. Court's decision was correct properly applied due
process -standards as reflected in Payne.

A. Petitioner Merely Seéond;gﬁesses The State Courts’

" Regolution Of. His Fact-bound Claim Under A

Generalized And Non-controversial "Fundamental
Fairness™" Standard. ' :

'In Payne, this Court held that, if a State chooses to -

permit the admission of victim impact evidence relatihg to the
personal charactéristics of the-'viétiny,and the emotibnal
impact of the crimes on the victim's family,. the. Eighth

Amendment erects no per se bar. Id. at 827; accord Jones V.

United States, 527 U.S. 373, 395. (1999) (Eighth'Amendmeﬁt

allows a capital sentencing jury to consider‘_evidencé of
victim's personal cha:écteristics and the‘emotional impact of’
the murder on the victim's family). In overruling Booth v.

Maryland, 482 U.S. 496 (1987), and South Carolina v. Gathers,



490 U.S. 805 (1989),% this Court determined that it had been
”Wrong" when it had previously stated that this kind of .
evidence leads to the arbitrary imposition of the death
penalty [, 1" explaining that "[iln the majority Qf_cases,

. victim impact evidence serves entirely legitimate purposes." -

1d. at 825. - - - | o

Instead of'éstablishing rules regulating the admission

of victim impact evidence, this-Court in Payne expressly left

to the States the decision of whether to admit victim impact

evidence and how to structure its admissibility.' Id. at 824.-

27. Observihg that "[t]he States remain free; invcapital

~ cases, as-well as others, to devise new procedures and new

remedies ﬁé meét'féit_needs[,]".this Couft concluded that
m[V]ictim impact'eﬁideﬁce is simply another form or method of
informing the sentenéing authority-ébout the specific'hafm
caused by the crime in question, evidence of a general type
lqﬁé considered by sentenciné authorities." Id. at 825.

In holding that the decigion of whethér to admit victim
impact evidenéeiand how to str@cture its adﬁissibility igs left

to the States, this Court .made clear .that victim impact

evidence is to be treated like all other relevant evidence,

and that both extant state and federal evidentiary rules as

1. Payne left intact Booth’s holding that “the admission
of a victim’s family members’ characterizations and opinions
about the crime, the defendant, and the appropriate sentence
violates the Eighth Amendment.” Payne, 501 U.S. at 830 n.2;
see Booth, 482 U.S. at 508-09; see also United States V.
McVeigh, 153 F.3d 1166, 1217 (10th Cir.1998).



well asg the Due Process Clause of the Fourteenth Amendment

already provide plentiful protection against unduly

‘prejudicial victim impact evidence. Id. at 823-27. '.This

Court explained that, "[ilmn the event that evidence is
intrcoduced that is so unduly prejudicial that it renders the
trial fundamentally unfair,btheADue Process Claﬁse'of,the

Fourteenth Amendment provides a mechanism for relief." Id. at

'825 (citing Darden v. Wainwright, 477 U.S. 168, 179-83 .

(1986)) .
In other words, nothing in this Court's Payne'decisibn

suggested that ‘victim impact evidence creates’ a particular

constitutional- problém. Rather, as this Court expressly
_ noted} "[t]hére is no reason to treat such evidenéeA
differently‘thanbother relevant evidencé_is treated." Payne,

SOl.U.S: at 827 (émphasis addedj;.see id. at 831 (O'Connor, 
J., COncurring) ("Giveh tﬁat, victim impéct evidence ‘is.
potentially relevant, nothing'in the Eighﬁh.Aﬁéndmen; commandé
that States tréatvit differéntly”than other kihds of relevant
évidencé."). . This Court reiterated that " the rulgs/ of
evidence génerally exﬁant‘ab'thé‘federal and state levels

anticipate that relevant, unprivileged evidence should be

‘admitted and its‘Weight left to the,factfinder,-who'would have

the benefit of cross-examination and contrary evidence by the

- opposing party." Id. at 823 (quoting Estelle v. Barefoot, 463

U.S. 880, 898 (1983)) (emphasis added).



California state law is ‘"consistent" with Payne’s
principles. People v. Lewis and Oliver, 39 Cal. 4th 970;
1056, 140 P!Bd 775 (2006) (quoting Payne's language "[£]he
fedefal ConStitution bars victim impact evidence-only if it is
“so undnly prejudicial{ as to render the tfial:ffundamentally
unfaif[]'"); accord People V, Zamudio/ 43 Cal.4th 327, 364,
181 P,3di105 (2008) . The Californiajénpreme Court has found
'vintim impact evidence'admissibievas a "circumstance of ﬁhéi
crime" under factor (a) of California Penal Code section
190.3. bPeople v. Robinson, 37 Cal. 4_£h 592, 650, 124 P.3d 363
(2065), and cases.ciﬁed:théféin; see People V. Edwards, 54
Cal. 3d 587, 833, 819 P.2d 436 (1991) (explaining that the
phrasé "cifcumstancés‘df the crime" "does not mean merely thal
immediate temporalfand apatial circumstances of the criﬁe,"‘
- but ﬁ{r]ather> . . . extends to ~[tlhat which surrounds
materialiy, morally, dr logicallyW the crime"). 4wUnder
California law, victim impact evidence.is admissibla "fulnless
it invites a purely irrational response from-the jury . . . "
People v; Lewis and Oliver, 39 Cal.4th at.1056—57; see also
People v. Pollock, 32 cal. 4th 1153, 11'80, 89 P.3d 353 (2004)
(victim impact eviaence.is admissible under California law
provided it "is nnt SO inﬁlammatory as to elicit ffom the jury
‘an irrational or emotional reéponse untethered to the facts of
the case"); accord Zamudio, 43 Cal.4th at 364.

" Here, petitioner 'contends Atnat ,ﬁhe victim :impaat

videotape«presénted during the penalty selection phase of his



trial was constitutionally 1mperm1881ble because 1t exceeded
'the scope of victim 1mpact ev1dence "env1s1oned" by thlS Court

in Payne, _(Pet. at 14; see Pet. at 5—14.) In making this

argument}_petitioner points to state and federal cases where
the courts, when‘analyzingctictiﬁ impact yideotape.evidence on
a case—by—case basis, have arrived“at different conclusioos_'
regarding -admlsS1b111ty .. (Pet. ,at- 5e14 ) In essence,
'petltloner is asklng this Court to review the facts of thls
case to determlne whether the California Supreme Court's

decision crossed the lines set forth in Payne.
’ . . \ ~

This Court, however, rarely.grants-review’"when the
asserted error consists of erroneous‘factual'findings or the
misapplication of a properly stated rule of law." Sup. Ct. R.
'10 (”A petition for writ of certlorarl is rarely granted when
the asserted error cons1sts of erronecus factual flndlngs or

the misapplication of a properly stated rule of law."); see
also Kyles v. Whitely, 514 U.S.. 419, 456 (1995) (Scalia, J.,

dlssentlng) ("The Court has adhered to. the pollcy that when
the petltloner claims only that a concededly correct view of
the law was incorrectly applied to the facts, certiorari

should generally . . . be denied."); Watt v..Alaska, 451 U.S.

259, >27S~ n.1 (1981) (Stevens} JQ, concurring) .("it is
certainly‘safe to assume.that whenerer‘we grant certiorari in
a .case not deserving"plenary review, We increase the
likelihood that certiorari will be denied in other, more

deserving, cases"). This Court generally does not grant



certiorari;when the issue is tact—bound. See, e.g., First
 Options of Chicago, Inc; v. Kaplan, 514 U.S. 938,'949 (1995)
(refusing to consider fact-bound issue);.Heck-v..ﬁUmpnreyy 512
U.§. 477, 480 n.2 (1994) ("We did not take this casé to review
such a fact-bound issue."). fhus, this bighly—fact‘bound”
4case, 'in xﬂnicb_ PetitionerA seeks review of the California
'Supreme Court's'application of procedures'set forth in Payne,
is not appropriate'for_this éourt's.discretionary»reView. See
Kyles, 514 U.S. at- 456 (8calia, j;; dissenting) ("In.a

"senslble system,of crlmlnal justice, a wrongful conVictlon is
aVOlded' by establlshlng( at the trial level, lines'vof
\procedural legality tnatfleave ample margins of safety‘(for
example, ‘the requlrement that guilt be proved. beyondt.a
reasonable doubt) - not by prov1d1ng recurrent and repetitive
vappellate review of whether the facts 1n the record show those
lines to have been narrowly crossed.");

B. There Is No Conflict 1n The Lower Courts That Needs
to Be Resolved

-Certiorari is unwarranted, further, because -- contrary
to‘Petitioner‘s argument (Pet.'at 4, 8—1i, 13) -- there is no
genuine conflict among the lower courts on the admissibility
of wvictim Ampact videotabe aevidence.' b As petitioner
recognizes, many courts have found the introduction = of
videotapesbto be.permissible. _(Pet..at 8;9, citing Byrd- v.
Collins,; 209 .F.3d 486, 532 (6th Cir. éOOQ), Uhited‘States V.

Wilson, 493 F. Supp. 2d 491, 505 (E.D.N.Y. 2007), Hicks v.
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lState, 940 S.W;2d at 8554856;57 (Ack. 1997), Staﬁe V. Leén,
132 P.3d 462, 467‘(Idaho Ct. App. 2006), State v. Anthony, 776
So. 24 376, 393;94 (La.. 2000), Whittleséy v. State, 665 A_..2d
223 (Md.»l99é); State v. Gréy; 887 S.W.2d 369, 389 (Mo. 1994),
and Kiils On Top. v. State, 15 ijd 422,_437 (Mont. 2600); see
'genefally John H. Blume, Ten'Years of-Payﬁe:- Victim Impact
Evidencé inicapital Casés, 88 qunell L.Reﬁ.-ZSV, 271;72 &
n.128 k2003)'(colleeting cases?).

| - In two cases that'PetitiOner cites and relies uporn,
such'evidence waé éither excluded by the'tfial’couf£ in thé
- first ins;énce on ISCatutory'lprobative—value—versus—undue—
prejudiéeAgrounds‘kUniﬁed'Sﬁates v. Sampson, 335 F. Supp. 2d
166, 192793 (D,,Masé. 2004)) or was exclﬁded:becéuse it was
found to be préjudicial errorlunder state laW’?uIes-by a state
reviewing court (Salazar v. Staté; 90'S;W.3d;330, 332 (Tex.
Crim. App; 2062) (Saiazér‘I) and Salazér'v.,State, 118 S.W13d
1880 (Salazar IT) (collectively, "Salazar')). (Pet. at 9<10.)

Significantly,,both of these cases were considered by the .

California Supreme Court in‘conducting its review of the trial
court's ruling (on .state 1law evidence groundf ‘that the
videotape "ha[d] more probative value than any prejudicial

effect." (See Pet., App. A at 35-37, 39.)
Sampson‘and Salazér‘do not conflict with the California

Supreme Court's application of Payne and its observation that
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"the Due Process Clause of ‘the Fourteenth Amendment provides

a mechanism for relief" for victim impact evidence that is "so

"unduly prejudicial that it renders the trial fundamentally .

unfair([.]" See Payne, 501 U.S. at 825. 1In neithgr'Sampsbn_A
nor Salazar did the cpurts did not find that4the victim”
impact,videotape evidence violated the-federal Constitution.
The"victim impact"evidente' in those cases . Was found
iﬁpermissiblé on statutory grounds.- SaﬁpsOn; 335 F. Supp. 2&
at 187. (applying 18 U.S.C. § 3593 (c))z/; Sala\zar I, 90 's.W'.sd

at 332 (applying Tex. R. Evid. 403)y; Salazar II, 118 S.W.3d

.at 882-85 (applying state—law'prejudice analysis for non-

constitutional error (see Tex. R. App. P. 44.2(b)).) ,Statutes

calling‘forfdiscretionary weighing of.probative value versus

prejudice provide protections beyond the_ConstitutiQn do not

merely're—State the Due Process Clause standard. See Duncan

v. Henry, 513 U.S. 364, 366 (1995) (per curiam). Cases

applying such statutes, and feaching varying outcomes, do not

\

2. - 18 U.S.C. § 3593(c) - the portion of the Federal
Death Penalty Act addressing 'proof of mitigating and
aggravating factors - - provides in pertinent part:

“Information is admissible regardless of its admissibility
under the rules governing admission of evidence at criminal
trials except that information may be excluded  if  its
probative value is outweighed by the danger of creating unfair
prejudice, confusing the issues, or misleading.the jury.”

3. Rule 403'of the Texas Rules of Evidence provideé:
“Although relevant, evidence may be excluded if its probative

"value 1is substantially outweighed by the danger of unfair

prejudice, confusion of the issues, or misleading the jury, or
by considerations of tndue delay, or needless presentation of
cumulative evidence.”



12

confllct on any 1mportant constltutlonal questlon
Nor does a third case 1dent1f1ed by Petltloner -

McVeigh, 153 F 3d 1166 - establlsh a confllct among the lower

courts or demonstrate that the California.Supreme Court's

oplnion exceeded Payne's bounds. In MCVeigh,»the/petitioner'

challenged the testlmony of twenty-seven of the prosecutlon s
thlrty eight 'v1ct1m 1mpact w1tnesses "argulng' that thelr
testlmony 1njected a constltutlonally intolerable level of
'emotlon into the proceedlng and resulted in the 1mp051t10n of
a capital sentence based on pa881on rather than reason in
violation of Payne . . SO McVeigh, 153 F.3d at 1216
(footnote omitted) . The court of appeals found that none of
the victim impact'evidehce\introduced at trial viclated Payne. -
l Id. at 1219—21;"It also.concluded that the cumulative lmpact
of allcwing ."such.Ae substantlel ~amount of wvictim impact
.evidehce" - which Wae:"pcignant endhemotiohal"l~ did not
violate the limits set forth in Payre. Id. at 1221-22. Thus,
McVeigh does not conflict with the California SupremelCourt's

decislon in the instant case.
.C.'The Celifornia Supreme Court DeCisioh Was Correct.

'In any event, the California Supreme Court correctly
_applied Payne when it.approved‘the trialrcourt's approach to
the édmisélbility of the‘Victim impact videotape . evidence.
After watching the videotape, the trial judge overruled.the
defense's objection to showing"the 'videotape during the

penalty selection phase, explaining:
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"It's a Very compelliﬁg'tape; T will grant you that.
'This is a very éOmpelling case. I think if the People
Wish to present it, I see no objection to-it. In doing
aln Evidence Code section] 352.analysis,yi think it has
more ﬁrobative value than any’prejudicial effect.. I
think what [the prosecutor] said, what this jufy’has

- heard from many other people makes this tape pale.™

(Pet., App. A:at 34-35 (brackets in Kelly).)¥ In conducting

its review -0of the trial court's deciéion, the California
Sﬁpremé'Court carefully'recounted its ea#lier consideration of
.pertinent caées.— its own prior decisions, and thosé.of other
state and'federal"courts,Ainvolving videotapéjevidence - to
. provide a geﬁeral understanding‘of permissiblélvictim impact.
(Pet., App. A at 35;38 (discuésihg People. v. Prince,~40'Ca1.
4th 1179', ' 1288—-90-, 156 .P.3d ‘1015 {2607);. where the Courf
compared three  cases permitting .Avideotape evidence“
A(Whittiesey, 665 A.2d 223, State v.:Gray; 887 SLW.Zd.369, and
State v. Allen, 994 P.2d 728 (N.M. 1999)) with two caseé‘
.exélpding it (Sampson, 335 F. éupp. 2d at 191; and‘Salazar If

' 90 S.W.3d at 335-38), discussing Hicks v. State, 940 S.W.2d at

856-57 where the reviewing court upheld the admission of

fourteen-minute videotape with 160 photogfaphs, ahd.discussingA

4. California Evidence Code section 352 provides in.
pertinent part: “The court in its discretion may exclude
evidence if its probative value is substantially outweighed by.
the probability that its admission will . . . create
substantial danger of undue prejudice, of confusing the
issues, or of misleading the jury.” '
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People v. Robinson, 37 Cal. 4th at page.652’where the Court
further examined Salazar I).)

"Guided by thOse cases, _the California Supreme Court
concluded thatbthere was."no'prejudicial error? in shoning
that the admissionlof the Qideotape during the penalty phase.
(ﬁet., App; A at 39.) -'It found that: (1) ﬁthe trial court
watched_ the ‘videotape and exercised its discretion";  (2)
"[t]he'videotape supplemented, but'did not duplioate, the:
- mother's testimonY[ ] Who was the sole'pictin{impact witness;
(3) [f]or the most part the v1deotape, .1nclud1ng the
mother S narratlve, was not unduly emotlonal and presented
materlal that was- relevant to the penalty determlnatlon "

(Id.) The Court explalned that the Vldeotape “humanlzed Sara

Welr,' as victim impact evidence  is designed/ to do. I
‘contained a factual chronology' of Sara 's 1life, from her
"infancy'to her death in early_adulthood, which helped the juryr
to understand ‘the loss to the Victim's'family'and tO'soclety ‘
which. has resnlted from the defendant's homicide.'" (Id. at
39-40" (quoting Payne, 501 U.S. at 822).) "[T]he>Videotape
‘helped the jury to see that defendant took away the ﬁictim's
ablllty'to enjoy‘her favorite act1v1t1es, to contrlbute to the
unique framework of her family . . . and to fulflll the

'promlse to 3001ety that someone w1th such a stable and loving

background can br;ng. - (1Id. at 40.) It also "1llustrated the -

grav1ty of the loss by showing Sara! s fresh faced appearance

before she dled[,]” notlng that’ "[h]er demeanor" - "reserved
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mbdest; ~and éhy". - "is something wéfds alone could not .

éapture.” (1Id.) The.California~Sﬁpreme Court concluded;'
'The‘viewer knew Sara better after viewing the videotape -
than before, but the.tape expfessed‘no.outrage o&er her
death, just implied éadnéss. It contained no clarion
”call éor Veﬁéeande. It.wés<longer than some tapes that
have been admitted, but we see no.brigh;—line limit to
how long a vidéotape may be.

(1d.) |

Although the state court observedAthat the vidéotébé in
this case "might have cbﬁtainedlirrelevant aspects" - the Enya
baékground music Which her mothef stated.was some‘bf'Sara's

favorite music, and the concluding video clip showing "people

. riding horseback" in Canada that Sara's mother described as

"the “kind of heaven' in which Sara [of Canadian Blackfoot

Indian descent] belonged" {(id. 41-42) - it concluded that it

«

"need not decide whether the [trial] court abused its

discretion in not ordering the videotape modified to exclude

[those two elements] . . . for any error in this respect was

not prejudicial.® (Id. at 799.) The Courﬁ explained that

"permitting the jury to view and hear those portions along 

"with the rest of the mostly factual and relevant videotape was

harmléss"[beyond a reaSonéble doubt] in light of thé~tria1 as
a whole." (Id. at 42.)
Asl-this‘ analysis and conclusion demonstrateé, the

victim impact videotape evidence did not exceed Payne's'scope~
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| beéausg its admission during the penalty selection phase did
not’violate.petiti¢ner's federal d#eAprocess.rights. Seé
Roméno V. Oklaﬁoma, 512 U.s. 1, 12-13 (1954) (in determining
whether the introduction of certain e&idenée at the éenténéing
'phase of.a'capital trial violateé the Due Process Clause of

the Fourteenth'Amehdment,'thé Court must determine, aftér an
"“examination of the .entire prpceedings,'ﬁ',whether the
evidence "so infected the tfial withvunfairness as to make ﬁhe'
resﬁlting conviction a denial. of due processf) (citing
.Donnelly'v.<DeChristoforo,‘416 U.S. 637, 643_k1974)); Dardén,

477 ﬁ.S. at 178-é1.. The California Supfeme Court'sbanalysis

of this issue closely foilowed the principles announced in

Payne, lnoting‘Athat4 the videétape illustrated Weir's
ﬁ;uniéueneés as an individﬁallhuman béing'"'(Payné, 501 ﬁ.S.
at 823), and the "loés #o the victim's family and polsoqiety.
which has resulted from the defendant's homicide[l" (id. aﬁ.'
‘822). The Court éxpiainéd that the videotape "huméniéea Sara
Weir, as victiﬁ impéqt evidence is designed.to do." :(Pet.}

App. A at 39.) And the Court specifically observed.in'summary'
that '"[tlhe viewer knew Sara better after viewing the
" videotape thén before, but thé tape expressed no outrage over

her death, just implied sadness." (Id. at 39-40.)

Petitioner claims that the videotape should have been
excluded because it had. "all the aptributes of a eulogy,
compared'with the more objective factual testimony envisioned

by Payne." (Pet. at 13 (footnote omitted).) The California
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Supreme éourt cOrrectly. rejected this .charactérization,
concluding that," [f]or the most part, the videotape, including
the mother's narrative, was not unduly emotional and presented
materiai that was relevént to the penalty detefminétiOn.W
(Pet.>.App} at 39.) Although the Court recognizea that the
Videofape "might have" inéluded.twb iffelevént‘features, it
concluded that, when balaﬁéed agaiﬁst the fest ‘of the

videotape and in light of the trial as a whole, they Were

harmless beyond a reasonable.doubt. (Id. at 42;)' "More,

specifically, the mere presence of some elements-thatbmay have.
peen "emotional without being factual® .did not violate>
petitioner's due process rights when cOnsidéred in light of
rest of the videotape and ali of the other evidencé»presented.

(Id. at -42.) See Payne, 501 U.S. at 831-=32  (O'Connor, J.,

concurripg) ("I do,nét doubt that the jurors were moved by
this teétimony - who would nof héﬁe.been? But éurely this
brief-ététement did not inflame their passions more than did
the facté of the ‘crime . . .w."); Uhited States v. Barneﬁte,
211 F.3d 803, 818—193(4th Cir. 2000) (finding that."té]ven if
'thevvictim impéct‘eVidence" - consisting of»"stories of thé
victims" -childhoods, family experienées, and the trauma of
theirldeafhs,land poems4reflecting their deep sadness and
regret oVef their losses" - "went beyond the ‘quick’glimpses

of the life' of the victim mentioned in Payne," "on the whole
it did not contaminate" the penalty phase); MCVEigh,‘lSB F.3d

at 1216-18, 1221-22 ("poignant and emotional" testimony by
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‘thirty-eight victim-impact witnesses, who testified inter alia .
;abeut their "iast contacts™" wiEh the_victims, the victime'
histories (whlch.petltloner characterlzed as eulegles) and the»
"pure love and innocence of the children killed, did ﬁot
result in a verdict based on passion; the jury‘sisentencihg
decision was based on a reasoned moral judgment). Because
this vv1deotape ‘evidence was properly' admltted. durlng' the
-penalty phase of the trial, it did not 1mbue the penalty phase
of ﬁhe,trial'withlunfairness so as violate due ﬁroceee, and

thus it did not exceed the scope ef Payne. See.Payne; 501
U.s. at 825; see aiso'Eetelle v. McGuire, 502.U.S. 62, 170
(1991) (where relevant evidenee was introduced at ﬁriai, its
ihtroduction did not violate_due ﬁrocess under the‘Féurteenﬁh
Amendment).» ‘.Accbrdingly, .becauseA the California Supreme
Court's,oﬁihioncis consistent with Payne, certiorari'is.net

warranted in thie case.

D. Petitioner’s = Eighth - Amendment Claim- Is
~ Insubstantial. ' '

In addition to hie 'Fourteenth Amendment claim, -
petitioner also asserts that "choreographed video-tributes to
v1ct1ms"\— as he characterlzes the v1deotape in the instant
case - “1nject unduly inflammatory ev1dence” into the penalty
"selection determination and-thus "create an uncqnstltutlonal
risk of areitrary' eapitai sentencing in ‘violation. of the

Eighth Amendment," (Id. at 14; see id. at 4-5, 14—18.)' But .

petitioner's ergumeﬁt cannot stand in light‘of this Court's

long-standing rule permitting juries "“unbridled discretion'"
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in the pénalty seiection'phése of a capital tfial.'lTuilaépa.
v.ipalifornia’uslz U.S. 967, 979-80 (1994) (duoting}Zant'v.
'stephens, 462AU.S. 862, 875,(1983)).

once a é;pital defendant has beén found eligible for
the'death penalﬁy - whiéh, in‘california,»gccﬁrs during the
guilt phase when.ﬁhe jury~cqnvicts a capiﬁal,defendant of
first degree murder and finds..true at least one special
circumstahce.— the constitutional harrﬁwing requirement has

been met. Brown v, Sanders, 546 U.S. 212, 216, 221 (2006);

fsée Tﬁilaepa, 512 U.S. aﬁ'975. 'At this ;éintri"thé sentencer
may be given ‘unbridled digcretion in deﬁerﬁining whether the
death penaity should be:imposed .‘.\. S Tuilaépa, 512 U.S.
aﬁ 579-30 (quptiﬁg Zant,.462 U.S;lat,875).A In 1;gh§ of this
 unbridled disc;etibnAin-thelsélection*phase, thié Coﬁrt has
previously;dgéided.that.victinlimﬁactlas-an aggfévating factor

does not inject bias or caprice into the sentencing process,

explaining:
[E]vidence of . .. . victim impact in a particular case
_is inherently individualized. And such evidence is

surely relgvant to the selection phase decision, given
that the sentencer should consider all 'of the
circumstanceéA of thé crime in déciding Whether to
imposeAthe death penalty. |

Whéf is of -commorn importance.at the eligibility and
selectionrstages.is that "the process is neutral and

principled so as to guard against bias or caprice in
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the sentencing decision." So long as . . . victim
impact: factors are used to direct the jury to the
| individual circumstances of the case, we do not think

that principle will be distdrbed.

Jones, 527 U.S. at 401-02 (original emphasislomitted) (eiting

Tuilaepa, 512 U.S. at 973, 976); accord United Stétes'v;

C'hanthadara,. 230 F.3d 1237, 1273 (10th Cir. 2000).

As mentioned previously, victim impact evidence in

california is admissible as part of the "circumstances of the

erime.” ‘Peqple v.vRobinsonL 37ACal.'4th-at 650. Thus,

petitioner‘s claim that wvictim impact videetape evidence
renders a capital sentence unCOnsﬁitutionally arbitrary and
unreliable is foreclosed by this Court's cases holding that a

cepital jury's exercise of unbridled discretion during the

vpenalty'selection.phase does not violate the Eighth.Amendment;

Finally, petitioﬁer's request that_this Court to iSeue’
a "clear rule; prohibitihg ‘the,’admiSSien.'of"victinl-impact
videetapes at'la capital penalty trial“ (Pet. at 20) is
unpersuasive and has been repeatedly rejeetedr When.presented
With'similarvrequests in the past, this Ceurt has refused to
"fashion geheral evidentiery rules, under .the guise ' of
interpreting~ehe Eightﬁ Am@ndment, which would govern the
admissibiiity of evidence at capital sentencing proceedings.”

Romeno,'Slz U.S. at 11-12. "The Eighth Amendment does not

establish a federal code of evidence to supersede state

evidentiary rules in capital sentencing proceedings." Id. at
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12 (citing Payne, 501 U.s. at 824-25, and Blystone v.
- Pennsylvania, 494 U.S. 299, 309 (1990)) ; see Spencer v. Texas,

385 U.S. 554, 563764 (1967) ("Cases in this Court have long
" proceeded on gtﬂe prémise 'thot the Due Procéss Clause
guaranfees the fundamental,eiements of fairness in a criminal
| tfialo' . . . But it hasvnevef'béen thought that such cases
;establish this‘ Court as ,é rulemaking organ for the“
promﬁlgation.of state rules of crimihal procedure") (citatiops\

.omitted).  Indeed, in her concurring opinion in Payné, Justice

: O'Connor explained the type. of prophylactic exclusionary rule

'ﬁhat‘petitionef now urges upon this Court lacks merit;
The poséibility that [victim impgct] evidence may in
some cases bé,onduly inflamﬁatOry does not juétify a
pfOphylactic,_constitutionally based rule thao_this
iev;denoe-may never be admitted. Trial courts routinély A
exclude evidence ﬁhat is unduly inflammatory; where.
inflammatory'e#idence is imoroperly‘adﬁitted, apﬁellate'
courts carefully reGiew'ﬁhe record to determine whether
the error was prejudicial.

Payne, 501 U.S. at 831 (O'Connor, J., concurring); see also -
Barefoot, 463 .U.S. at 896-903 (rejectihg petitioner's

proposition. that an entire -'categopy' of évidence -
‘psychiatrists' testimonyo regafding future dahgerousnéés -
should be barred). This Court',has-.previously .rejected
reéuests,that it fashion a prophyléctic rule of ekolusion of

categories of evidence under the guiSe.of interpreting the
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Eighth Amendment . ‘Petitioner offers no new arguments or

authbrity‘that would warrant gfanting certiorari to reconsider

thatfréjection.
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CONCLUSION

~

The petition for writ of certiorari should be denied.
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