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THE SUPREME COURT OF THE UNITED STATES

WILLIAM EARL LYND,

*






*
APPLICATION NO. 


Petitioner,

*







*

v.




*
HABEAS CORPUS






*

HILTON HALL, Warden,
*






*


Respondent.

*

____________________

RESPONSE IN OPPOSITION TO PETITIONER’S 

MOTION FOR A STAY OF EXECUTION AND PETITION FOR CERTIORRARI SEEKING REVIEW OF THE DISMISSAL OF PETITIONER’S SUCCESSIVE 

STATE HABEAS CORPUS PETITION

___________________


COMES NOW Hilton Hall, Warden, Respondent in the above-styled action, by and through counsel, Thurbert E. Baker, Attorney General for the State of Georgia, and files this his Response in Opposition to Petitioner’s Motion For Stay of Execution Pending Petition for Writ of Certiorari to the Supreme Court of Georgia, by showing and stating following: 

I. PROCEDURAL HISTORY

A. TRIAL PROCEEDINGS IN THE SUPERIOR COURT OF BERRIEN COUNTY (1990)
On February 27, 1990, following a jury trial, Petitioner was convicted of kidnapping with bodily injury and murder and sentenced to death.
The trial transcript shows that that Medical Examiner Tillman, based on his examination of the victim’s wounds, testified that it was possible for the victim “to regain consciousness from a wound to the cerebral hemispheres.”  (Trial Transcript, 1627).  However, Medical Examiner Tillman admitted, again on cross-examination by trial counsel, that there was nothing in his autopsy report “that indicates Ginger Moore regained consciousness after the second shot.”  (Trial Transcript, p. 1636).

Even having heard this testimony from the medical examiner,  the jury found the following statutory aggravating circumstances: (1) the offense of murder was committed while the offender was engaged in the commission of another capital felony, (kidnapping with bodily injury,  TA \l "O.C.G.A. § 17-10-30(2)" \s "O.C.G.A. § 17-10-30(2)" \c 1 O.C.G.A. § TA \s "§"  17-10-30(2) TA \s "O.C.G.A. § 17-10-30(2)" ) TA \s "O.C.G.A. § 17-10-30(2)" ; and (2) the offense of murder was committed while the offender was engaged in the commission of an aggravated battery, ( TA \l "O.C.G.A. § 17-10-30 (b)(2)" \s "O.C.G.A. § 17-10-30 (b)(2)" \c 2 O.C.G.A. § 17-10-30 (b)(2) TA \s "O.C.G.A. § 17-10-30 (b)(2)" ) TA \s "O.C.G.A. § 17-10-30 (b)(2)" .  The jury returned a sentence of death against Petitioner and the trial court imposed a life sentence for the kidnapping with bodily injury conviction.

Represented by trial counsel, Petitioner filed a motion for new trial and following a hearing on the motion, it was denied on March 5, 1991.  
B. 
DIRECT APPEAL (1991)

The Georgia Supreme Court affirmed Petitioner’s convictions and death sentence in Lynd v. State TA \s "Lynd v. State" , 262 Ga. 58 (1992) TA \l "Lynd v. State, 262 Ga. 58, 414 S.E.2d 5 (1992)" \s "Lynd v. State, 262 Ga. 58, 414 S.E.2d 5 (1992)" \c 1 . TA \l "Lynd v. State, 262 Ga. 58, 414 S.E.2d 5 (1992)." \s "Lynd v. State, 262 Ga. 58, 414 S.E.2d 5 (1992)." \c 1   On direct appeal, Petitioner raised the sufficiency of the evidence to support his malice murder conviction and death sentence, including a challenge to the statutory aggravating circumstance of kidnapping with bodily injury, as Enumeration of Error 7(B).  
Although Petitioner now claims that the facts show that he is “innocent” of the kidnapping, in affirming Petitioner’s conviction, the Georgia Supreme Court found that, “the evidence supports the conviction.  Jackson v. Virginia, 443 U.S. 307 (99 S. Ct. 2781, 61 L. Ed. 2d 560) (1979) TA \l "Jackson v. Virginia, 443 U.S. 307 (99 S. Ct. 2781, 61 L. Ed. 2d 560) (1979)" \s "Jackson v. Virginia, 443 U.S. 307 (99 S. Ct. 2781, 61 L. Ed. 2d 560) (1979)" \c 1 .”  Lynd v. State, 262 Ga. 58, 59 (1992).  The Georgia Supreme Court also held, “The evidence supports the jury’s findings of statutory aggravating circumstances. O.C.G.A. § TA \s "§"  17-10-35(c)(2) TA \l "O.C.G.A. § 17-10-35(c)(2)" \s "O.C.G.A. § 17-10-35(c)(2)" \c 2 .”   TA \s "Lynd v. State, 262 Ga. 58, 60 (1992)" 

 TA \l "Lynd v. State, 262 Ga. 58, 60 (1992)" \s "Lynd v. State, 262 Ga. 58, 60 (1992)" \c 1 Lynd v. State, 262 Ga. 58, 60 (1992).
 TA \s "Lynd v. State, 262 Ga. 58, 60 (1992)"  In fact, on direct appeal the Georgia Supreme Court found the following:

Lynd argues that he did not commit the offense of kidnapping with bodily injury because the victim was unconscious after the second shot.  However … the evidence is persuasive that she regained consciousness and vigorously protested her confinement in the trunk of the car before Lynd shot her a third time and killed her.

Lynd v. State, 262 Ga. 58, 60 (1992).
As to the second statutory aggravating circumstance, the Georgia Supreme Court found, “as to the aggravated battery finding, the evidence shows that Lynd seriously disfigured the victim with his first shot beneath her left eye.”  Lynd v. State, 262 Ga. 58,60 (1992).  Petitioner has never, and is not now, challenging this second statutory aggravating circumstance that supports his death sentence.

The Georgia Supreme Court denied Petitioner’s motion for reconsideration on March 18, 1992.

On November 2, 1992, this Court denied Petitioner’s petition for writ of certiorari seeking review of this decision of the Georgia Supreme Court.     MACROBUTTON HtmlResAnchor Lynd v. Georgia
, 506 U.S. 958 (1992 TA \l "Lynd v. Georgia, 506 U.S. 958 (1992" \s "Lynd v. Georgia, 506 U.S. 958 (1992" \c 1 ).  In this petition, Petitioner’s sole question presented related to a claim involving the rule of sequestration, alleged to have violated this Court’s decision in Turner v. Louisiana, 379 U.S. 466 (1965).

C.
PRIOR PROCEEDINGS IN STATE HABEAS COURT (1996-1998)


Petitioner filed his first petition for a writ of habeas corpus on December 20, 1995 and raised an ineffective assistance claim.  (Respondent’s Appendix, Tab 5, p. 6, et. seq.).   Petitioner, represented by Stephen C. Bayliss, filed his amended petition for writ of habeas corpus on October 21, 1996.  In Petitioner’s First Amended Petition (Respondent’s Appendix, Tab 6, Claim 2), Petitioner also raised an ineffective assistance claim by alleging that “Petitioner was denied his right to the effective assistance of counsel at his capital trial” and a subheading, “Counsel failed to confront adequately the State’s case during the guilt phase of trial.” (Respondent’s Appendix, Tab 6, First Amended Petition, p. 5-6).

In Petitioner’s First Amended Petition (Respondent’s Appendix, Tab 6, p. 31), Petitioner also raised a challenge to the sufficiency of the evidence to support the statutory aggravating circumstances, by alleging that Petitioner’s right to due process was violated “when the state failed to adduce enough evidence on each essential element of the crimes of which he was convicted to convince a rational juror beyond a reasonable doubt of his guilt, and when the state failed to adduce sufficient reliable evidence to support the aggravating circumstances alleged by the State and sufficient grounds to justify imposing a death sentence upon Petitioner.  Jackson v. Virginia, 443 U.S. 307 (1979).”

Petitioner had two years to litigate the claims raised in his first habeas corpus petition, including a year and a half from the time of filing his petition to the conducting of the state habeas corpus evidentiary hearing which took place on May 5, 1997.  Petitioner was denied state habeas corpus relief by on January 15, 1998.  In its Order denying habeas corpus relief, (Respondent’s Appendix, Tab 7, Order of Jan. 15, 1998, p. 4-12), the state habeas court rejected each of Petitioner’s ineffective assistance claims. 

 D.  APPLICATION FOR CERTIFICATE OF PROBABLE CAUSE TO

     APPEAL (1998-2000)

Petitioner’s application for a certificate of probable cause to appeal to the Georgia Supreme Court, which was filed on April 17, 1998, was denied on September 11, 2000 (Respondent’s Appendix, Tab 8).  Petitioner’s motion for reconsideration was denied on October 6, 2000.  (Respondent’s Appendix, Tab 9).  On November 2, 1992, this Court denied Petitioner’s writ of certiorari, in which Petitioner raised three questions concerning electrocution as a means of execution, in Lynd v. Turpin, 533 U.S. 921 (2001 TA \l "Lynd v. Turpin, 533 U.S. 921 (2001" \s "Lynd v. Turpin, 533 U.S. 921 (2001" \c 1 ) TA \l "Lynd v. Turpin, 533 US. 921 (2001)" \s "Lynd v. Turpin, 533 US. 921 (2001)" \c 1 .  Petitioner’s petition for rehearing was denied by this Court on August 27, 2001.


E.
FEDERAL HABEAS CORPUS PROCEEDINGS (2001-2006)
On October 5, 2001, Petitioner filed his application for federal habeas corpus relief in the United States District Court for the Middle District of Georgia, Valdosta Division and raised an ineffective assistance claim.  (Respondent’s Appendix, Tab 11, Claim Two, page 27).   
Petitioner filed a motion for discovery and following the filing of a response in opposition by Respondent, Petitioner’s motion for discovery was denied by the federal habeas corpus court on August 16, 2003. (Respondent’s Appendix, Tab 12).  Attached as appendices to this motion for discovery were Petitioner’s current appendices F, H, and J, with only Petitioner’s current Appendix H, relating to the instant petition for certiorari.  
In denying Petitioner’s request for discovery, the federal habeas court held that Petitioner’s counsel had not acted with due diligence in attempting to develop evidence in the federal habeas proceeding, not developed in state court proceedings. (Respondent’s Appendix, Tab 12, pp. 9-10).  The federal habeas court found that Petitioner had failed to subpoena witnesses to the state habeas court for the state habeas hearing, even if he did not have time or money to obtain affidavits.  (Respondent’s Appendix, Tab 12, p. 10).

The federal habeas court found a lack of due diligence by Petitioner by concluding that, “Petitioner made no attempts to discover what these individuals knew when his action was pending in state court.  He never even mentioned them prior to filing his federal petition.  Under this set of facts, this Court must find that Petitioner did not act with due diligence.”  (Respondent’s Appendix, Tab 12, p. 10).

Most significantly, the federal habeas court properly noted that, “The State’s evidence as to the cause, time and place of Ginger Moore’s death have been on record in this case at least since Petitioner’s trial.  Warren Tillman, a medical examiner with the Georgia Division of Forensic Services, testified at Petitioner’s trial regarding the State’s theory at to the cause, time, and place of Ms. Moore’s death.  [T 1614-37].  Petitioner’s attorney cross-examined Mr. Tillman.  [T. 1633, 1635-36].”  (Respondent’s Appendix, Tab 12, p. 15.)

The federal habeas court found, “The Court can locate no place in the record, nor has Petitioner cited to any, in which Petitioner sought at the state level, to further examine the State’s evidence concerning the cause, time and place of Ms. Moore’s death.”  (Respondent’s Appendix, Tab 12, p. 15).  (“In fact, Petitioner never mentioned the need to interview or depose Warren Tillman….”  (Respondent’s Appendix, Tab 12, p. 15).

Petitioner requested the services of a pathologist in the federal court by offering the affidavit of Dr. Brian Frist (now Petitioner’s Appendix H), presenting Dr. Frist’s opinion that Ginger Moore never regained consciousness after the first gunshot wound behind her left ear.  (Respondent’s Appendix, Tab 12, pp. 16-20).  Petitioner alleged in his federal petition, as he recently did in his recent second state habeas petition, that “‘the forensic evidence contradicts the possibility that Ms. Moore sustained a gunshot wound while still alive in the trunk of the car.’”  (Respondent’s Appendix, Tab 12, pp. 16-17).

The federal habeas court properly noted that at the hearing as to his first habeas in this Court that “Petitioner could have presented a pathologist to testify about alternative theories regarding the time, place, and cause of Mrs. Moore’s death.”  (Respondent’s Appendix, Tab 12, p. 18).  The federal habeas court also noted, “Presumably, Petitioner could have presented an affidavit from a pathologist but did not do so.”  (Respondent’s Appendix, Tab 12, p. 18).

The federal habeas court also specifically rejected “lack of funding” for the Georgia Resource Center as an excuse for failing to pursue this issue when raised in this Court, by finding that, “This Court finds that Petitioner’s lack of diligence in investigating the State’s theories surrounding the time, place, and cause of Mrs. Moore’s death is not excused by any lack of funding.”  (Respondent’s Appendix, Tab 12, p. 19).

The federal habeas court also noted trial counsel’s cross-examination of Warren Tillman.  The federal habeas court stress that Mr. Tillman had testified that “it was entirely possible that Ms. Moore never regained consciousness after the first shot behind her left ear.  (Resp. Ex. 26, p. 1633).  In fact, he testified that in the majority of the cases, a person shot behind the left ear would not regain consciousness and never feel any more pain.  (Resp. Ex. 26, p. 1633).  Therefore, the record already shows it is possible that, contrary to Petitioner’s confession, Ms. Moore never regained consciousness after he shot her behind her left ear the first time.”  (Respondent’s Appendix, Tab 12, p. 20).   

The federal habeas court also rejected the excuse offered by Petitioner to this Court as to why his ineffectiveness claim did not include his current claim, by stating that Petitioner’s lack of funds in his first state habeas proceeding, placed Petitioner “in the same position as all other habeas corpus petitioners in the State of Georgia.”  (Respondent’s Appendix, Tab 12, p. 9).  
Petitioner’s motion for reconsideration of the denial of his discovery requests was denied on December 24, 2003. (Respondent’s Appendix, Tab 13).

Petitioner’s motion for an evidentiary hearing was denied by the federal habeas corpus court on August 17, 2003.  (Respondent’s Appendix, Tab 14).  In denying the request for a federal hearing, the federal habeas court found that, “Given this two year time frame [of the state habeas hearing], the Court cannot find that Petitioner did not have adequate time to present his issues at the state level.”  (Respondent’s Appendix, Tab 14, pp. 8-9).  
Following the filing of briefs by the parties on various issues, on October 31, 2005, the federal habeas corpus court denied relief to Petitioner, including denying relief on Petitioner’s ineffectiveness claims.  (Respondent’s Appendix, Tab 15, beginning page 17) (See Lynd v. Terry, 2005 U.S. Dist. LEXIS 25858 (M.D. Ga. Oct. 31, 2005)). 

The federal habeas court aptly noted that the Petitioner’s theory presented in their federal petition as an ineffectiveness claim was actually a defense which was presented at trial.  
Petitioner claims that his trial attorneys failed to investigate the State's case. Specifically, Petitioner maintains that the victim's death was "virtually instantaneous" after he shot her the second time in the head behind her left ear and she "experienced no suffering or torture." (Pet'r Br. on the Merits of Claims for Relief, p. 30). Petitioner alleges that because the victim died immediately, "she was not kidnapped after being shot, and her murder did not occur while [Petitioner] was engaged in kidnapping her." (Pet'r Br. on the Merits of Claims for Relief, p. 30). Petitioner alleges that the State's case to the contrary was based on "false and misleading expert' testimony from medical examiner Warren Tillman . . .  and, additionally, on an unreliable confession from Mr. Lynd which was the product of improper and coercive police interrogation tactics." (Pet'r Br. on the Merits of Claims for Relief, p. 29-30). Petitioner maintains that his trial attorneys were ineffective in that they unreasonably relied on his confession and "never sought funds from the trial court to retain a pathologist to confront" Warren Tillman's testimony. (Pet'r Br. on the Merits of Claims for Relief, p. 33). Finally, without elaboration, Petitioner maintains that his "counsel failed to conduct an adequate investigation into the similar transactions and bad character evidence offered by the State, and an adequate investigation would have resulted in the exclusion of that evidence." (Pet'r Br. on the Merits of Claims for Relief, p. 33).

Looking first a (sic) the record from Petitioner's trial, it appears that Petitioner's trial attorneys presented the same theory of this case that his federal habeas corpus attorneys are now presenting; i.e., Petitioner is innocent of the kidnapping of Ms. Moore, as well as the statutory aggravating circumstance that the murder occurred while Petitioner was engaged in another capital felony-kidnapping with bodily injury. Petitioner's attorneys have maintained throughout the litigation that Ms. Moore never regained consciousness after the second shot to the left side of her head. However, the jury ruled against Petitioner on this issue and found that "[t]he offense of murder was committed while the offender was engaged in the commission of another capital felony; to wit: kidnapping with bodily injury." Lynd, 262 Ga. at 59. The issue was preserved and, on appeal, the Georgia Supreme Court found as follows: [Petitioner] argues that he did not commit the offense of kidnapping with bodily injury because the victim was unconscious after the second shot. However, even if we were to accept the untenable assumption the victim could not have been taken "against her will," see O.C.G.A. § 16-5-40 (a) (defining kidnapping), if she were unconscious the entire time . . ., "the evidence is persuasive that [the victim] regained consciousness and vigorously protested her confinement in the trunk of her car before [Petitioner] shot her a third time."  Lynd, 262 Ga. at 60.
Lynd v. Terry, 2005 U.S. Dist. LEXIS 25858 (M.D. Ga. Oct. 31, 2005).


The federal habeas court noted that trial counsel had “vigorously” challenged Petitioner’s confession:

In relation to Petitioner's confession, the record shows that Petitioner's trial attorneys vigorously challenged the voluntariness and content of this confession with a motion to suppress and presented testimony at a two day Jackson-Denno hearing. At this hearing, both Petitioner and his brother (Gregory Thomas Lynd) testified for Petitioner and Petitioner's trial attorneys cross examined the three witnesses called by the State. (Resp't Ex. 8, 9). The trial court ultimately denied Petitioner's motion to suppress. During the trial, Petitioner's attorneys renewed the motion to suppress the confession and cross examined Sheriff Jerry Brogdon regarding the content and validity of Petitioner's confession. (Resp't Ex. 26, p. 1540, 1577-80).
Lynd v. Terry, 2005 U.S. Dist. LEXIS 25858 (M.D. Ga. Oct. 31, 2005).

The federal habeas court summarized the damaging details of the murder given by Petitioner in his confession by stating the following:


Petitioner confessed that while standing in the bedroom of the house he and Ms. Moore shared, he shot Ms. Moore in her cheek. He stated that afterwards, he went to the porch of the house to smoke a cigarette. According to Petitioner, Ms. Moore came up behind him and grabbed him. He stated that he never stood, but just pointed the gun behind him and shot her again. Petitioner confessed that Ms. Moore fell to the porch and he loaded her into the trunk of her car. He maintained that he drove around for a while and then pulled off the road to decide what to do next. According to Petitioner, after pulling over, "he heard her thumping around in the car." (Resp. Ex. 26, p. 1534). He stated "'I'm tired of that Goddamn bitch thumping around in the car'." (Resp. Ex. 26, p. 1534). Petitioner confessed that he exited the car, opened the trunk, and shot her a third time. (Resp. Ex. 26, p. 1532-34).
Lynd v. Terry, 2005 U.S. Dist. LEXIS 25858, fn. 10 (M.D. Ga. Oct. 31, 2005).

Then the federal habeas court reviewed the trial testimony of Warren Tillman, which is now challenged by Petitioner, and found the following:

In relation to the trial testimony of Medical Examiner Warren Tillman, the record shows that Mr. Tillman testified that it was possible Ms. Moore regained consciousness after Petitioner shot her behind her left ear as she stood on her porch. (Resp. Ex. 26, p. 1626-28). This testimony was certainly consistent with the confession given by Petitioner, in which he stated that she did, in fact, regain consciousness prior to him shooting her a third time as she lay in the trunk of her car. (Resp. Ex. 26, p. 1532-34). However, on cross examination, Petitioner's attorney did get Mr. Tillman to testify that a majority of victims would not regain consciousness after receiving the second shot that entered behind her left ear. Moreover, Mr. Tillman stated that it was entirely possible that Ms. Moore did not regain consciousness after Petitioner shot her behind her left ear while she was standing on the porch of her home. (Resp't Ex. 26, p. 1633). He testified on cross examination that there was nothing in his autopsy report "that indicates Ginger Moore regained consciousness after the second shot." (Resp't Ex. 26, p. 1635-36). Therefore, Petitioner's attorneys established through Mr. Tillman exactly what Petitioner now complain they failed to show: That it is "entirely possible" Ms. Moore never regained consciousness and "she may never have felt any more pain after the second shot" to her head.  (Resp't Ex. 26, p. 1633).
Lynd v. Terry, 2005 U.S. Dist. LEXIS 25858 (M.D. Ga. Oct. 31, 2005) (emphasis added).

Finally, the federal habeas court noted that using an independent pathologist at trial would not have prevented Petitioner from receiving the death penalty, due to the existence of another statutory aggravating circumstance by stating as follows:

The Court notes that even if the defense had hired an independent pathologist and that expert convinced the jury that, notwithstanding Petitioner's confession to the contrary, Ms. Moore was killed instantly and, therefore, the murder did not take place during a kidnapping, the jury was nevertheless still authorized to consider the death penalty as they found another aggravating circumstance supported by the evidence; i.e., that the murder was committed during the commission of an aggravated battery. Lynd, 262 Ga. at 60.
Lynd v. Terry, 2005 U.S. Dist. LEXIS 25858, fn. 11 (M.D. Ga. Oct. 31, 2005).

The federal habeas corpus court denied Petitioner’s motion to alter or amend judgment on January 12, 2006.  On February 27, 2006, Petitioner filed his application for a certificate of appealability, which was granted in part and denied in part on March 13, 2006.  
The federal habeas corpus court also granted Petitioner a certificate of appealability as Petitioner’s claim of “numerous instances of ineffective assistance of counsel in his federal habeas petition and throughout this litigation.  Specifically, Petitioner requested a COA on as to various allegations of ineffectiveness including counsel’s alleged failure to investigate the State’s case.  

F. APPEAL TO THE ELEVENTH CIRCUIT (2006-2007)

On appeal to the Eleventh Circuit, the Court affirmed the denial of federal habeas corpus relief to Petitioner.  (Respondent’s Appendix, Tab 18).  The federal habeas court affirmed the denial of federal habeas relief on the ineffectiveness claim which is again being raised by Petitioner, under a different label, by stating the following:
An independent review of the record reveals that Lynd’s counsel adequately investigated the state’s case and possible defenses, prepared and argued this defense in particular, and elicited favorable trial testimony on this issue from the state’s expert witness. During cross examination, Lynd’s counsel obtained the following concessions from the state expert witness: (1) although the victim could have regained consciousness, the majority of victims would not regain consciousness after receiving the second shot; (2) it was possible that the victim in this case did not regain consciousness; and (3) nothing in the autopsy report indicated that the victim regained consciousness. Lynd has not pointed to any other information that his counsel could have discovered through additional investigation of this defense. 

Lynd v. Terry, 470 F.3d 1308, 1318 (11th Cir. 2006) (Respondent’s Appendix, Tab 18).
Petitioner’s petition for rehearing was denied on February 1, 2007.  (Respondent’s Appendix, Tab 19).

G. PETITION FOR CERTIORARI FROM DENIAL OF FEDERAL HABEAS   

   RELIEF (2007)



Petitioner filed his petition for a writ of certiorari from the denial of federal habeas corpus relief alleging that the federal habeas court erred in not granting Petitioner a federal evidentiary hearing and the Eleventh Circuit Court of Appeals erred in finding no error under Strickland.  That petition was denied by this Court on October 1, 2007 in Lynd v. Hall, 128 S.Ct. 232 (2007).  (Respondent’s Appendix, Tab 21).  Petitioner’s petition for rehearing was denied by this Court on November 26, 2007 in Lynd v. Hall, 128 S.Ct. 700 (2007).  (Respondent’s Appendix, Tab 22).  

H. SECOND STATE HABEAS PETITION FILED (2008)

Petitioner filed his second habeas corpus petition in on April 25, 2008.  The state habeas court dismissed Petitioner’s second habeas petition as successive under state law on May 1, 2008.  Petitioner filed an application for a certificate of probable cause to appeal in the Georgia Supreme Court on May 5, 2008, which application was denied by a unanimous court on May 6, 2008.  

II. STATEMENT OF THE FACTS
After Petitioner turned himself in to Berrien County authorities, Petitioner told law enforcement officers that he and the victim argued, that Petitioner shot the victim in the face, and the victim fell unconscious.  (T. 1532).  Petitioner said that he then went outside, sat on the front porch, and smoked a cigarette.  (T. 1532).  The victim regained consciousness and staggered outside toward the Petitioner, where Petitioner turned and shot her a second time.  Id.  The victim collapsed onto the porch. (T. 1532-1533).  Petitioner stated that he put the victim into the trunk of her automobile, the interior of which is depicted in State’s Exhibit 25, gathered up all the bloodied items in the house and put them in the front seat of the car, and drove away from the house. (T. 1533, 1536).

Petitioner eventually parked the car and reclined in the driver’s seat, with the victim still in the trunk. (T. 1533-1535).  Petitioner stated that he may have dozed for a few minutes.  Id.  Petitioner stated that he then, with the car parked, heard the victim kicking the inside of the trunk.  (T. 1534).  Sheriff Jerry Brogdon testified that, during his interview with Petitioner, Petitioner clinched fists, and told Sheriff Brogdon that he was “tired of that Goddamn bitch thumping around in the car,” so Petitioner opened the trunk and shot the victim a third and final time.  Id.  

Petitioner continued his driving until he spotted a farm located near Tifton, Georgia.  (T. 1537, 1564-1565).  Petitioner dug a shallow grave there and buried the victim’s body.  Id.
AB type blood, the victim’s blood type, was discovered in various locations inside the trunk and in the front passenger compartment of the car.  (T. 1685, 1688-1690).  The victim’s AB type blood is fairly rare: only four percent of the population has that blood type.  (T. 1687, 1705).  Bloody items, such as the comforter from the victim’s bed, were discovered discarded along the roadside in Dooly County, Georgia.  (T. 1869-1877).  These items also revealed the presence of AB type blood. (T. 1706, 1718-1724).  

III. REASONS FOR DENYING THE WRIT

THIS COURT SHOULD DENY THE INSTANT PETITION FOR WRIT OF CERTIORARI WHICH FAILS TO PRESENT A FEDERAL QUESTION WARRANTING THIS COURT’S CERTIORARI REVIEW.
Although Petitioner contends that he raised a federal question in the court below, which now warrants this Court’s review, it is clear that the decision of the Georgia Supreme Court rested on adequate and independent state grounds and certiorari review should be denied.

In Petitioner’s second state habeas corpus petition, filed on April 25, 2008, Petitioner again alleged, as he did in his first state petition and his federal habeas petition, that his trial counsel were ineffective (Claim I of second state habeas petition) and that his murder conviction and resulting death sentence are “unreliable because they are based on the materially inaccurate testimony of Warren Tillman.”  (Claim III of second state habeas petition).  
On May 1, 2008, the state habeas court denied Claims I and III as successive under the provisions of O.C.G.A. § 9-14-51, finding that these claims had previously been raised in Petitioner’s prior state habeas proceedings and Petitioner had failed to establish that “any new evidence” was not reasonably available for presentation by Petitioner in those prior proceedings.  (State Habeas Order, 5/1/08, pp. 2-3, 8-10).   The state habeas court did not address the “merits” of either of these claims for relief, but found that these were “reasonably available” for presentation in Petitioner’s first state petition and thus should be dismissed under O.C.G.A. § 9-14-51.  (State Habeas Order, 5/1/08, pp. 2-3, 8-10) (applying the successive petition rule “as codified in O.C.G.A. § 9-14-51 and as defined in Smith v. Zant, 250 Ga. 645, 647 (1983), Samuels v. Hopper, 234 Ga. 246 (1975), Tucker v. Kemp, 256 Ga. 571, 573 (1987)”).
Thus, as the state habeas court dismissed Petitioner’s Claims I and III applying state law and basing its decision solely on state procedural grounds, there was no federal question decided by the state habeas court and therefore, no federal question is properly presented for this Court’s review.  

Similarly, the Georgia Supreme Court reviewed Petitioner’s motion for stay of execution and application for a certificate of probable cause to appeal and denied both the motion and the application in a summary opinion, which clearly did not address the “merits” of any of Petitioner’s successive habeas claims.  (Lynd v. Hall, Case. No. S08W1412 (May 6, 2008) (“Upon consideration of the application for a certificate of probable cause to appeal, it is ordered that it be hereby denied.”).  Therefore, the Georgia Supreme Court’s decision also rests solely on adequate and independent state law grounds and presents no federal question for this Court’s review.
This Court has held on numerous occasions that a state court judgment which rests on an independent and adequate state law ground presents no federal question for adjudication by this Court in a petition for a writ of certiorari.  See, e.g., Fox Film Corp. v. Miller, 296 U.S. 207, 210 (1935) TA \s "Fox Film Corp. v. Miller, 296 U.S. 207, 210 (1935)" ; Herb v. Pitcairn, 324 U.S. 117, 125-126 (1945) TA \l "Fox Film Corp. v. Miller, 296 U.S. 207, 210 (1935); Herb v. Pitcairn, 324 U.S. 117, 125-126 (1945)" \s "Fox Film Corp. v. Miller, 296 U.S. 207, 210 (1935); Herb v. Pitcairn, 324 U.S. 117, 125-126 (1945)" \c 1 ;  TA \l "Michigan v. Long, 463 U.S. 1032 (1983)" \s "Michigan v. Long, 463 U.S. 1032 (1983)" \c 1 Michigan v. Long, 463 U.S. 1032 (1983) TA \s "Michigan v. Long, 463 U.S. 1032 (1983)" .  Therefore, as the decisions of the state habeas court and the Georgia Supreme Court clearly rest upon adequate and independent state law grounds,  TA \s "Lynd v. State" this Court should deny Petitioner’s motion for stay of execution and his petition for writ of certiorari. 

CONCLUSION TC "CONCLUSION" \f C \l "1"  TC "CONCLUSION" \f C \l "1" 

WHEREFORE, for all the above and foregoing reasons, Respondent prays that this Court decline to exercise its certiorari jurisdiction and deny the instant petition for a writ of certiorari seeking review of the order of the state habeas court dismissing Petitioner’s claims as successive under state law and deny Petitioner’s motion for stay of execution.
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