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QUESTION PRESENTED

Whether a defendant’s failure to report for confinement
“involves conduct that presents a serious potential risk of
physical injury to another” such that a conviction for escape
based on that failure to report is a “violent felony” within the
meaning of the Armed Carcer Criminal Act, 18 U.S.C.
§ 924(e).

(1)



PARTIES TO THE PROCEEDING

The only parties to the proceeding are thosc appearing in
the caption to this petition.
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IN THE

Supreme Court of the United States

No. 06-

DEONDERY CHAMBERS,
Petitioner,
V.

UNITED STATES OF AMERICA,
Respondent.

On Petition for a Writ of Certiorari
to the United States Court of Appeals
for the Seventh Circuit

PETITION FOR A WRIT OF CERTIORARI

Pctitioner Deondery Chambers respectfully requests that a
writ of certiorari issue to review the judgment of the United
States Court of Appeals for the Seventh Circuit in this case.

OPINIONS BELOW

The opinion of the United States Court of Appeals for the
Seventh Circuit was entered on January 9, 2007. It has been
officially reported and can be found at United States v.
Chambers, 473 F.3d 724 (7th Cir. 2007). 1t is reproduced in
the Appendix at la-7a. The district court held a sentencing
hearing on May 12, 2006 at which the judge orally ruled that
the defendant’s prior conviction for escape under Illinois law
was a “violent felony” within the meaning of the Armed
Career Criminal Act, 18 U.S.C. § 924(c). The relevant
portion of the transcript is reproduced in the Appendix at 18a-
27a.
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JURISDICTION

The court of appeals issued its opinion on January 9, 2007.
Petitioner timely sought rehearing, which was denied on
February 16, 2007. Pet. App. 14a. The jurisdiction of this
Court 1s invoked under 28 U.S.C. § 1254,

STATUTORY PROVISION INVOLVED
18 U.S.C. 924(e) provides, in pertinent part, as follows:

(e)(1) In the case of a person who violates section 922(g)
of this title and has three previous convictions by any
court referred to 1n section 922(g)(1) of this title for a
violent felony or a serious drug offense, or both,
committed on occasions different from one another, such
person shall be fined under this title and imprisoned not
less than fiftecn years, and, notwithstanding any other
provision of law, the court shall not suspend the
sentence of, or grant a probationary sentence to, such

person with respect to the conviction under section
922(g).

(2) As used in this subsection—

ok ok ok

(B) the term *‘violent felony” means any crime
punishable by imprisonment for a term exceeding one
year, or any act of juvenile delinquency involving the
use or carrying of a firearm, knife, or destructive
device that would be punishable by imprisonment for
such term if committed by an adult, that—

(1) has as an element the use, attempted use, or
threatened use of physical force against the person
of another; or

(11} 1s burglary, arson, or extortion, involves use
of explosives, or otherwise involves conduct that
presents a serious potential risk of physical injury
to another.
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STATEMENT OF THE CASE

This case presents a mature split of authority regarding a
recurring issue that members of this Court have recently
acknowledged requires this Court’s attention. The Armed
Career Criminal Act (“ACCA”) provides an enhanced 15 year
mandatory minimum sentence, and up to life imprisonment,
for anyone guilty of being a felon in possession of a firearm,
in violation of 18 U.S.C. § 922(g)(1), who had previously
been convicted of three serious drug and/or violent felonies.
18 U.S.C. § 924(e). Without the ACCA enhancement, the
statutory maximum sentence for a violation of § 922(g)(1) is
ten years.

The Courts of Appeals have diverged over whether a prior
conviction for escape based on a failure to report to
confinement is a “violent felony” within the meaning of the
ACCA. Unlike a prison break from secure custody, a failure-
to-report escape docs not involve breaking free from the
physical custody of an officer of the state or a secure
detention facility. Failure-to-report escapes occur when a
detainee 1s, for any of a number of reasons, provided the
opportunity to move about the community without
supervision for a limited period of time, but fails to return or
report to his or her facility within the appointed time. It is a
crime of omission.

There 1s a 10 to 2 split of authority on whether all escapes
should be treated as violent crimes for purposes of career
offender status. The Ninth Circuit has held that a failure-to-
report escape is not a violent crime. United States v. Piccolo,
441 F.3d 1084, 1088-90 (9th Cir. 2006). The D.C. Circuit has
also indicated that it would not treat a failure-to-report escape
as a violent crime, and recognized that failure-to-report
escapes are different from both prison breaks from secures
facilities and escapes from the physical custody of an officer.
United States v. Thomas, 333 F.3d 280, 282-83 (D.C. Cir.
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2003)." In the decision below, Judge Posner acknowledged
“[a]s an original matter, one might have doubted whether
failing to report to prison, as distinct from escaping from a
jail, prison, or other form of custody, was a crime that
typically or often ‘involves conduct that presents a serious
potential risk of physical injury to another.”” Pet. App. 2a
(quoting United States v. Golden, 466 F.3d 612, 616-17 (7th
Cir. 2006) (Williams, J., dissenting)). But the Seventh Circuit
pancl below was bound by prior Seventh Circuit dccisions
which had held that all escapes arc violent crimes. Id. Nine
other circuits have so held. United States v. Winn, 364 F.3d
7, 12 (1st Cir. 2004); United States v. Rivera, 127 F. App’x
543, 545 (2d Cir. 2005) (citing United States v. Jackson, 301
F.3d 59 (2d Cir. 2002)); United States v. Luster, 305 F.3d
199, 202 (3d Cir. 2002); United States v. Mathias, No. 06-
4109, 2007 WL 1097952, at *3-5 (4th Cir. Apr. 13, 2007);
United States v. Ruiz, 180 F.3d 675, 676-77 (5th Cir. 1999);
United States v. Anglin, 169 F. App’x 971, 975 (6th Cir.
20006) (citing United States v. Harris, 165 F.3d 1062 (6th Cir.
1999)), cert. denied, 127 S. Ct. 1249 (2007); United States v.
Nation, 243 ¥.3d 467, 472 (8th Cir. 2001); United States v.
Turner, 285 F.3d 909, 915-16 (10th Cir. 2002); United States
v. Gay, 251 F.3d 950, 952-55 (11th Cir. 2001) (per curiam),

This well developed split of authority warrants this Court’s
review, especially in light of this Court’s recent decision in
James v. United States, 127 S. Ct. 1586 (2007). The relevant
provision of the ACCA defines “violent felony” by reference
to a list of specific, enumerated offenses (burglary, arson,
extortion or crimes involving the use of explosives). 18
U.S.C. § 924(e)(2)(B)(i1)). The ACCA also includes a residual
provision, covering any unenumerated felony that “otherwise
involves conduct that presents a serious potential risk of

' Thomas involved an escape from the physical custody of an officer,
not a failure to report. 333 F.3d at 282-83. As a result, the D.C. Circuit
did not have an occasion in Thomas to apply its view that failure-to-report
escapes “may not inherently create a risk of harm to others.” 7d. at 283.
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physical injury to another.” /d. Becausc James involved a
crime analogous to an enumerated offense (attempted
burglary), the majority opinion declined to provide a standard
for determining whether an offense that is not analogous to an
enumerated offense is a “violent felony” within the meaning
of the ACCA. James, 127 S. Ct. at 1598. The dissenting
opimion argued that leaving such a substantial gap in the
interpretation of a frequently invoked federal criminal statute
ill serves courts and counsel. /d. at 1601-02 (Scalia, J.,
dissenting). The majority did not disagree that this Court’s
guidance is needed. It merely noted that a case involving a
crime analogous to an enumerated offense was not an
appropriate vehicle for an opinion that provides a standard for
determining when a crime that is not analogous to an
enumerated offense 1s a “violent felony.”

This case is an excellent vehicle to address this substantial
gap in the interpretation and application of the ACCA.
Failure-to-report escapes occur frequently, and as the body of
appellate decisions ruling on whether such escapes are violent
crimes indicates, they are often relied upon to support an
enhanced sentence for armed carcer offenders. Failure-to-
report escapes are not analogous to any of the crimes
specifically enumerated as violent felonies in the ACCA.
There is no ambiguity in the record that petitioner’s prior
conviction for “escape” under Illinois law was for a failure to
report to confinement, not a physical break from a secure
facility or the custody of a state official.

In short, this case provides a strong vehicle for this Court to
address a question of statutory interpretation that its own
recent decision indicates is urgently needed. There is a well
developed split of authority on the question that, as Judge
Posner’s opinion indicates, will persist by force of circuit
precedent in the absence of action by this Court. The petition
should be granted.

1. Petitioner pled guilty to being a felon in possession of a
firearm in violation of 18 U.S.C. § 922(g). Pet. App. 1a. The
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indictment also charged that petitioner had violated 18 U.S.C.
§ 924(e), the ACCA provision that provides for a mandatory
minimum sentence of 15 years in prison for those violating
§ 922(g) who have previously committed three serious drug
and/or violent felonies. /d. at 15a. The prosecution subse-
quently filed an information identifying the three predicate
convictions it claimed were qualifying felonies under the
ACCA that supported sentencing under 18 U.S.C. § 922(e).
One of the convictions was for escape under Illinois law on
June 30, 1999. Id. at 16a.

Mlinois law defines an escape to include both breaking frec
from physical confinement (on¢ who “escapes from any penal
institution or from the custody of an employee of that
institutton”) and also failure-to-report escapes (one who
“knowingly fails to report to a penal institution or to report
for periodic imprisonment at any time or knowingly fails to
return from furlough or from work and day release or who
knowingly fails to abide by the terms of home confinement”).
720 ILCS 5/31-6(a). There is no dispute that Chambers’s
“escape” was a failure-to-report, the Illinois charging
document made clear that petitioner had been charged with
knowingly failing to report for incarceration on various dates.
Pet. App. 22a.

The trial court held a sentencing hearing at which petitioner
challenged the categorization of his failure-to-report escape
conviction as a “violent felony” within the meaning of the
ACCA. The district court, citing Seventh Circuit precedent,
stated that “for reasons of simplicity ... escape is escape.
And we’re not going to get into the nuances of it for purposes
of the sentencing statute.” Pet. App. 27a. Following Seventh
Circuit authority, the district court refused to treat a failure-to-
report escape as different from a custodial escape, and thus
concluded that petitioner was an armed “career offender
under the statute.” Id.

The conclusion that petitioner was an armed career offender
under § 924(e) substantially enhanced his sentence, raising
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his statutory minimum from O to 15 years, and his maximum
from 10 years to life. Treating him as an armed carcer
criminal, the district court also applied Section 4A1.4 of the
Sentencing Guidelines, which incorporates the ACCA,
resulting in a Guidelines range of 188 to 235 months. The
district court sentenced petitioner to the low end of that range,
188 months, which 1s slightly above the statutory mandatory
minimum of 15 years under the ACCA. Had he not been
treated as an armed career criminal, petitioner’s guidelines
range would have been 130 to 162 months. Pet. App. la-2a.
But he would not have been sentenced to more than 120
months because that would have been the statutory maximum
for his offense.

2. Petitioner appealed his sentence, and the Seventh Circuit
affirmed. Judge Posner’s opinion for the court begins by
noting that it “might [be] doubted” that a failure-to-rcport
escape 1s typically or often a crime that poses a serious risk of
physical harm to others. Pet. App. 2a. The opinion also
explicitly acknowledges a split of authority regarding the
treatment of failure-to-report escapes as a violent crime undcr
the ACCA. Id. at 2a-3a. And the opinion further recognizes
the propriety and ease of distinguishing a failure-to-report
escape from “jail or prison breaks” for the purpose of deter-
mining whether the escape at issue is a violent crime under
the ACCA. /Id. at 3a.

Nonetheless, the panel chose to adhere to its own court’s
precedent and held that petitioner’s failure-to-report escape
was properly considered a violent felony under the ACCA.
Pet. App. 3a-4a. Nonetheless, the opinion notes that the rule
treating failure-to-report escapes like prison breaks “is an
embarrassment to the law” because it is based on “a
conjecture as to the possible danger of physical injury posed
by criminals who fail to show up to begin serving their
sentences or fail to return from furloughs or to halfway
houses.” Id. at 4a. The decision further criticizes the
reasoning of the “head of the line of cases that lump all
escapes together, United States v. Gosling, 39 F.3d 1140,
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1142 (10th Cir. 1994)"—that every escape carries the
potential for violence because of the “supercharged emotions”
that may cause an escapec to “feel threatened by police
officers, ordinary citizens, or even fellow escapees.” Pet.
App. 4a. According to the court, this rationale amounted to
“ruminations [that] should not be treated as authoritative” for
failure-to-report escapes. Id. at 5a. The Seventh Circuit casts
further doubt on the majority view by noting that “if the
courts 1nsist on lumping all escapes together in detcrmining
whether escape is a crime of violence, the enormous
preponderance of [failure-to-reports (according to a rccent
study, nearly 90%)] could well compel a conclusion that
escape 1s never a crime of violence.” [d. at 6a.

REASONS FOR GRANTING THE PETITION

The Seventh Circuit’s opinion acknowledges two critical
facts about the treatment of failure-to-report escapes: (1) there
1s a well developed split of authority regarding whether a
failure-to-report escape should be deemed a “violent felony,”
and (2) the rationale for treating a failure-to-report escape as a
“violent felony” is weak. These facts alone would warrant
this Court’s review. But review in this case has been made
even more compelling by this Court’s decision in James,
which exposed the urgent need for this Court to address the
proper standard for determining whether a crime, such as a
failure-to-report escape, that is not analogous to those violent
crimes specifically enumerated in the ACCA should be
treated as a “violent felony” for purposes of the ACCA.

1. Ten courts, including the Seventh Circuit below, have
stated that all escapes should be treated as a violent crime.
Pet. App. 3a-4a (decision below); Winn, 364 F.3d at 12
(failure to return to halfway house); Rivera, 127 F. App’x at
545 (failure-to-report escape is a violent crime under ACCA)
(citing United States v. Jackson, 301 F.3d 59 (2d Cir. 2002)
(prisoner walking off from work program)); Luster, 305 F.3d
at 202 (treating a conviction as a crime of violence even when
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“the statute clearly extends to a ‘walk away’ from custody not
involving any contemporary violence”); Mathias, 2007 WL
1097952, at *3-5 (walkaway from a work release program);
Ruiz, 180 F.3d at 676-77 (walkaway from prison camp
without barrters and armed guards); Anglin, 169 F. App'x at
975 (reasoning that any conviction under the federal escape
statute, 18 U.S.C. § 751, is a crime of violence cven though
the statute extends to conduct as simple as reporting late to
serve a sentence) (citing United States v. Harris, 165 F.3d
1062 (6th Cir. 1999)); Nation, 243 F.3d at 472 (stating that
“every escape, even a so-called ‘walkaway’ escape” is a
crime of violence), Turner, 285 F.3d at 915-16 (failure to
return to halfway house); Gay, 251 F.3d at 952-55 (walkaway
from non-secure diversion center).” As the decision below
notes, the rationale for this view that has been repeatedly
cited and followed by various circuits was articulated by the
Tenth Circuit in United States v. Gosling, 39 F.3d 1140, 1142
(10th Cir. 1994). Gosling was actually not a failure-to-report
case, but involved “‘willfully, unlawfully, and feloniously
escap[ing] from ... [a] County Jail.”” Id. at 1142 (alterations
and omission in original). Nonetheless, the Gosling court
reasoned broadly:

every escape scenario is a powder keg, which may or
may not explode into violence and result in physical
injury to someone at any given time, but which always
has the serious potential to do so. A defendant who
escapes from a jail is likely to possess a variety of

? Several of the cases involve appeals challenging the treatment of an
escape as a “crime of violence” under the Sentencing Guidelines, U.S.8.G.
§ 4B1.2. The definition of “crime of violence” provided in that guideline
provision is nearly identical to the definition of “violent felony™ in the
ACCA. Compare US.S.G. § 4B1.2, with 18 U.S.C. § 924(e)(2)(B). For
that reason, lower courts have treated cases interpreting this guideline
provision as no different from cases interpreting the ACCA, and vice-
versa. See Winn, 364 F.3d at 9 n.1 (noting uniform view of courts that
interpretation and application of Guidelines provision can be applied to
ACCA).



10

supercharged emotions, and in cvading those trying to
recapture him, may feel threatened by police officers,
ordinary citizens, or even fellow escapees. Conse-
quently, violence could erupt at any time. Indeed, even
in a case where a defendant escapes from a jail by stealth
and injures no one in the process, there is still a serious
potential risk that injury will result when officers find
the defendant and attempt to place him in custody.

Id. (internal citation omitted). The Tenth Circuit’s reasoning
was a material (and unnecessary) extension of the case upon
which it relied, United States v. Aragon, 983 F.2d 1306 (4th
Cir. 1993). In Aragon, the Fourth Circuit had held that escape
from a federal prison was a crime of violence because of the
circumstances of the prison custodial setting. Id. at 1313.
That limited rationale would have been sufficient to support
treating Gosling’s cscape from jail as a crime of violence.
But the Tenth Circuit went further, looking beyond the
circumstances of the case to the potential circumstances of the
escapce’s later apprehension.

Gosling’s speculation regarding the potential for violence
during recapture has proved the essential justification for
treating failure-to-report escapes as violent crimes just like
jail or prison breaks. Winn, 364 F.3d at 12 (treating failure to
return to halfway house as violent crime because “there is still
a serious potential risk that injury will result when officers
find the defendant and attempt to place him in custody™);
Luster, 305 F.3d at 202 (emphasizing that “the escapee must
continue to evade police and avoid capture™); Mathias, 2007
WL 1097952, at *4 (“Even if the escape itself could somehow
sidestep any potential risk of injury, the circumstances of
recapture necessarily encompass just such a risk.”); Turner,
285 F.3d at 916 (“there is no way to predict what an escapee
will do when encountered by the authorities”). Indeed, the
Seventh Circuit decision which bound the panel below
specifically relied on the argument that “the potential for a
violent confrontation ariscs between the defendant and law
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k4

enforcement during the attempted capture,” cven when the
escape crime was a mer¢ failure to report to a correctional
facility or a halfway house. United States v. Golden, 466
F.3d 612, 614 (7th Cir. 20006), petition for cert. filed, No. 06-
10751 (U.S. Apr. 9, 2007).

Two courts have openly rejected the rationale behind the
majority view. The Ninth Circuit has specifically held that a
failure-to-return escape is not a crime of violence. Piccolo.
441 F.3d at 1088-90. The Ninth Circuit noted that failure-to-
report or walkaway escapes, do not involve the same risk of
confrontation as an escape from secure confinement or
physical custody. /d. at 1088. Piccolo squarely rejected
Gosling, and its progeny, precisely becausc the danger to
others posed by an escape from *“‘a secured facility or the
custody of an armed guard” 1s not present when the escapee
leaves a halfway house with permission and fails to return.
Id. at 1089.

The D.C. Circuit has specifically discussed the recapture
rationale, and rejected it. Thomas, 333 F.3d at 282-83. After
noting that numerous courts have followed the reasoning of
Gosling, Thomas observed:

While it may be true that the recapture of an escapee
inherently contains a risk of violent encounter between
the escapee and the arresting officers, the same is true as
to the capture of any lawbreaker. Thus, one might argue
that under the approach of those circuits, all crimes
become crimes of violence . ...

Id. at 282. Though the Thomas court rejected the rationale of
Gosling, it nonetheless concluded that the escape before it
was a crime of violence because Thomas’s crime was “escape
from an officer,” which creates a more apparent risk of
violence. Id. at 283. Anticipating the analysis in Piccolo, the
D.C. Circuit observed: “A prisoner not returning to a halfway
house or sneaking away from an unguarded position in the
night may not inherently create a risk of harm to others. A
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prisoner escaping from the custody of an officer does create
such an inherent risk.” Id.

In the decision below, Judge Posner was bound by circuit
precedent, but made clear his belicf that there is substantial
merit to the analyses of the Ninth and D.C. Circuits. He
specifically recognized that this Court’s decisions make it
perfectly appropriate to distinguishing between an escape
from physical custody on the one hand and a failure-to-report
or walkaway escape on the other. “The sentencing judge
would not have to dig beneath the charging document or the
other, limited evidence on which a judge is permitted by
United States v. Shepard, 544 U.S. 13 (2005), to decide
which bin a conviction for escape belonged in.” Pct. App.
3a He also pointed to the absurdity of the majority rule:
showing up an hour late to prison could result in a 15-year
mandatory sentence under the ACCA. Jd. at 2a.

Judge Posner’s reservations about the result in this case
were not sufficient, however, to overcome the force of circuit
prccedent. The same will remain true in the numerous other
circuits where the decision has already been made, based on
highly questionable reasoning, to treat all escapes as violent
crimes. And the issue is likely to continue to arise with some
frequency. As the substantial body of decisions in the lower
courts demonstrates, a prior conviction for escape is
commonly relied upon as a predicate violent crime to support
an armed career offender sentence. Numerous statutes,
including the Tllinois statute at issue here, 720 ILCS 5/31-
6(a), and the federal escape statute, have been interpreted or
expressly define escape to include not only escape from the
physical custody of a state official or secure facility, but also

* This Court held in Sheperd that a subsequent court trying to determine
whether a prior conviction should be treated as a violent felony under the
ACCA may consider “the statutory definition, charging document, written
plea agreement, transcript of plea colloquy, and any explicit factual
finding by the trial judge to which the defendant assented.” 544 U.S. at
16; see also Taylor v. United States, 495 U.S. 575, 600-02 (1990).
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failures to report and walkaways from non-secure facilities.
Sce, e.g., Anglin, 169 F. App’x at 974-75 (discussing the
breadth of the federal escape statute, 18 U.S.C. § 751); 18 Pa.
Cons. Stat. Ann. §5121(a) (defining escape to include
“fail[ure] to return to official detention following temporary
leave granted for a specific purpose or limited period”); N.J.
Stat. Ann. 2C:29-5(a) (same); Ariz. Stat § 13-2501 (same);
Cal. Penal Code § 4530 (subsection (c) defines escape to
include the “willful failure ... to return” of those on
temporary release); Ga. Code Ann. § 16-10-52 (subsection
(a)(5) includes failure to return).  Only this Court’s
intervention can resolve the split of authority and provide
uniform treatment of this frequently invoked provision that
produces such harsh sentences.

2. The need for this Court’s review of this issue has been
made even more urgent by this Court’s recent decision in
James v. United States, 127 S. Ct. 1586 (2007). In James,
this Court held that attempted burglary, as defined by Florida
law, 1s a violent felony for purposes of the ACCA’s residual
clause. /Jd. at 1590-91. The reasoning of the decision was,
however, limited. This Court did not offer a generally
applicable method for determining whether unenumerated
crimes qualify as violent felonies under the ACCA’s residual
clause. The majority opinion did not purport to decide
whether attempted burglary, if it were defined differently than
it has been defined in Florida, would qualify as a violent
felony under the residual clause. Id. at 1595-96. Instead, it
simply determined that attempted burglary as defined by
Florida law “poses the same kind of risk” as completed
burglary (which is an enumerated violent felony under the
ACCA), and hence is properly considered a violent felony
under the residual clause. Id. at 1595.

The James majority concedes that it did not provide any
guidance for lower courts with respect to whether a crime that
is not analogous to one of the enumerated crimes in the
ACCA is a violent felony. The majority acknowledged that
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“provid[ing] guidance for the lower courts in future cases [is]
surely a worthy objective.” Id. at 1598. But James itself was
not a proper case to do so because the case did not present
such a crime, and certain issues relevant to the inquiry had not
been briefed. Id.

Justice Scalia’s dissenting opinion elabortated on why it is
so important to provide a generally applicable, uniform stan-
dard that lower courts can use to decide whether an offense is
a “violent felony” within the meaning of the ACCA: without
such guidance, the court system is left without any way to
provide “an acceptable degree of consistency by the hundreds
of district judges that impose sentences every day.” Id. at
1601 (Scalia, J., dissenting). The James dissent noted that
there arc numerous crimes that are not analogous to any of the
cnumerated offenses (burglary, arson, extortion, and crimes
involving the use of explosives, 18 U.S.C. § 924(e)(2)(B)(ii)).
Justice Scalia himself provided various examples: driving
under the influence of alcohol, 127 S. Ct. at 1601-02 (Scalia,
J., dissenting) (citing Leocal v. Ashcroft, 543 U.S. 1 (2004)
(driving under the influence of alcohol does not pose a
“substantial risk that physical force against the person or
property of another may be used” under 18 U.S.C. § 16(b)),
and operating a dump truck without the consent of the owner,
id. at 1606 n.4 (Scalia, J., disscnting) (citing United States v.
Johnson, 417 F.3d 990 (8th Cir. 2005)). The list could
readily be multiplied: felon in possession of a firearm, United
States v. Doe, 960 F.2d 221, 222 (1st Cir. 1992) (Breyer, C.J.)
(holding that possession of firearms is not violent but noting
split of authority), unlawful transportation of hazardous
chemicals, which then-Chief Judge Breyer hypothesized in
Doe, id. at 225, attempting to elude a police vehicle, United
States v. Kelly, 422 F.3d 889, 893 (9th Cir. 2005) (holding
this offense was not a crime of violence), and resisting arrest,
United States v. Wardrick, 350 F.3d 446, 455 (4th Cir. 2003)
(holding that resisting arrest is a crime of violence). The
controlling opinion in James says nothing at all about how
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lower courts are supposed to determine whether any crime
which 1s not analogous to one of the enumerated crimes in the
ACCA 1s a violent felony.

This case presents an ideal vehicle for resolving this
unanswered question, and providing lower courts a generally
applicable standard for determining whether crimes that are
not analogous to the enumerated crimes in the ACCA fall
within the ACCA’s residual provision for violent felonies.
Both the majority and the dissent in James acknowledged that
the crime of escape is not analogous to any of the enumerated
offenses. Jumes, 127 S. Ct. at 1598; id. at 1606 n.4 (Scalia,
J., dissenting). And both the majority and the dissent in
James recognize that providing a generally applicable
standard for such crimes is a “worthy objective.” Jd. at 1598;
id. at 1602 (Scalia, J., dissenting) (“Imprecision and
indeterminacy are particularly inappropriate in the application
of a criminal statute. Years of prison hinge on the scope of the
ACCA’s residual provision, yet its boundaries are ill
defined.”). Indeed, thc urgency of providing some generally
applicable guidance is heightened by the concern that the
statute is otherwise impermissibly vague. Id. at 1609 (Scalia,
J., dissenting) (citing Kolender v. Lawson, 461 U.S. 352, 357
(1983)).

3. Accepting review of this case will also provide this
Court with an opportunity to place a principled limit on the
scope of the residual clause. The Gosling rationale for treating
failure-to-report escapes as violent crimes is essentially
without limit, as the D.C. Circuit in Thomas correctly
recognized. If the fear of recapture is sufficient to give rise to
a “serious potential risk of injury to another,” 18 U.S.C.
§ 924(e)(2)(B)(i1), then it is hard to see what crime is not a
violent felony under the ACCA. All crimes carry a risk of
detection and, even if no detection occurs in the commission
of the crime, there always remains the risk of subsequent
capture. Thomas, 333 F.3d at 282. There is no reason to
believe that individuals who fail to report for custody are
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especially likely to cngage in violence if confronted by an
officer seeking to capture them. Golden, 466 F.3d at 615
(Rovner, J., concurring) (arguing that, unlike escape from
custody, the “mere failure to report to custody in the first
instance does not reflect” a specific inclination to resist or
evade restraint).

Needless to say, any reading of the residual provision that
expands it to encompass all or nearly all crimes is
problematic. The text of the statute cannot be squared with
the view that Congress intended to impose its substantial
penalty (a 15-year mandatory minimum) for just any armed
repeat offender. The statute singles out certain of the most
dangerous and socially destructive armed repeat offenders:
those with a history of violent felonious conduct and repeat
drug offenders. 18 U.S.C. § 924(e); H.R. Rep. No. 98-1073,
at 1-3 (1984) (discussing purpose of the cnhanced penalty,
which was to incapacitate the kinds of repeat violent
offenders that studies had shown were responsible for a high
volume of violent crime). “If Congress wanted ... [to]
subject[] all repeat offenders to a 15-ycar mandatory prison
term[,] it could very easily have crafted a statute which said
that. ACCA ... was obviously not meant to have such an
effect.” James, 127 S. Ct. at 1609 (Scalia, J., dissenting);
Doe, 960 F.2d at 225 (refusing to treat a conviction for being
a felon in possession of a firearm as a violent crime because
to do so would “bring within the statute’s scope a host of
other crimes that do not seem to belong there”).

Further, the broad reading of the residual provision that is
necessary to conclude that failure-to-report escapes are
violent crimes is inconsistent with the language of the ACCA.
As then-Chief Judge Breyer observed, “The statute gives
several specific examples—burglary, arson, extortion, use of
explosives—and then adds, ‘or otherwise involves conduct
that presents a serious potential risk of physical injury to
another.”” [d. at 224. When the act of committing the crime
at issue does not involve the serious potential for “active
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violence,” id. at 225, then the text of the statute points away
from its inclusion as a “violent felony.” See Leocal v.
Asheroft, 543 US. 1, 10-11 (2004) (defining “crime of
violence” under 18 U.S.C. § 16(b) to mean “violent, active
crimes’).

This Court in James suggested that some limits to the
residual clause are still waiting to be articulated. The Court
concluded that Florida’s version of attempted burglary, which
required proof of an overt act to enter a structure, James, 127
S. Ct. at 1594, carried a sufficient potential risk of violence to
satisfy the residual clause. But, this Court noted, other
Jurisdictions allowed convictions for attempted burglary
based on conduct that poscs a lesser risk of confrontation with
others. Id. at 1596 n.4 (collecting cases where burglary was
defined to include merely “making a duplicate key” or
“casing [a] building” or neighborhood). While this Court
withheld any judgment as to those statutes, it noted that the
risk of violence presented by such crimes was “more
attenuated.” /d. at 1596.

This case presents a crime with a substantially “attenuated”
risk of violent confrontation. A failure-to-report escape does
not involve any active violence. Quite the contrary, a failure-
to-report escape involves no action at all; it is a crime of
inaction. There is no risk of violence in the commission of
such a crime precisely because there is no risk of
confrontation in the commission of the crime. The individual
who fails to report is choosing not to come into contact with
others, or expose himself to coming into contact with law
enforcement officials. The only risk of violence that has even
been considered by the lower courts is not in the commission
of a failure-to-report escape (as opposed to an escape from the
physical custody of an officer or a secure facility), but rather
in the potential for subsequent apprehension. This Court
should specifically rule that the risk of violence in subsequent
apprehension may not, standing alone, provide the requisite
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“serious potential risk” of harm to others for purposes of the
residual clause. 18 U.S.C. § 924(¢).

Petitioner  acknowledges, as the Seventh Circuit
cmphasized below, that there is a dearth of statistical evidence
concerning how frequently failure-to-report or walkaway
escapes result in violence. Pet. App. Sa-6a. But this should
not deter this Court from engaging this question now. Courts
are today being forced to apply this statute 1o crimes that are
not analogous to the enumcrated violent felonies in the
ACCA. Decisions are, therefore, being made routinely on
less than perfect information. See James, 127 S. Ct. at 1608
(Scalia, J., dissenting) (noting that deciding whether to trcat a
crime as falling within the residual provision without hard
statistics “1s an imponderable that cannot be avoided”). And
there 1s no way of knowing when the hoped-for data will
emerge, not only for failure-to-report escapes, but also for the
myriad other crimes that arguably fall within the residual
provision but are not analogous to any enumerated crime.

Also, it remains for this Court to decide which way the lack
of data cuts. It makes little sense to place upon the defendant
the burden of presenting data that a crime only infrequently, if
at all, involves harm to others, when it is the prosecution that
is seeking to enhance the defendant’s sentence based on its
argument that the crime is a ‘“violent felony” within the
meaning of the ACCA. Indeed, as Justice Thomas has
observed, and again pointed out in his dissent in James, 127
S. Ct. at 1610 (Thomas, J., dissenting), allowing a judge to
resolve the contested question whether a particular prior
conviction was, in fact, for a “violent felony” raises serious
constitutional concerns under the Sixth Amendment.
Shepard, 544 U.S. at 27 (Thomas, J., concurring). Those
concerns are heightened when a court is asked to review
potentially contested data and make a finding of fact
regarding the allegedly “violent” nature of a particular crime.
If such statistical evidence is necessary at all, the prosecution
should be required to produce it because the government
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carries the burden of establishing that the defendant has three
prior convictions qualifying under the ACCA.

ok oH sk

In the end, this case presents this Court with an excellent
vehicle to resolve a split of authority concerning a frequently
recurring issue in federal criminal law. More broadly, this
case provides this Court with an opportunity to provide
generally applicable standards for how lower courts should
determine whether a crime that 1s not analogous to
enumerated crimes in the ACCA falls within the residual
clause. This Court has already indicated in James that
articulating such a standard is desirable. This 1s especially so
in light of the fact that, abscnt this Court’s guidance, the
lower courts are articulating expansive rationales that cause
the residual clause to encompass crimes far beyond the
ACCA’s text and purpose. This Court’s review is urgently
needed.
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CONCLUSION

This petition for writ of certiorari should be granted.
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W®nited States Court of Appeals
JFar the Seventh Civcuit

No. 06-2405

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
.

DEONDERY CHAMBERS,
Defendant-Appellant.

Appeal from the United States District Court
for the Southern District of Illinois.
No. 4:05-cr-40044-JLF—G. Patrick Murphy, Chief fudge.

ARGUED DECEMBER 13, 2006—DECIDED JANUARY 9, 2007

Before POSNER, MANION, and EVaNS, Circuit Judges.

POSNER, Circuit Judge. The defendant pleaded guilty
to being a felon in possession of a firearm. The judge,
finding that the defendant had committed three crimes
of violence previously, sentenced him to 188 months as
an armed career criminal. 18 U.5.C. § 924(e). The only
question presented by the appeal is whether one of those
convictions, a conviction under Illinois law for escape,
was indeed a crime of violence. The answer depends
on whether escape “involves conduct that presents a
serious potential risk of physical injury to another.”
§ 924(e)(1). A jail break does; but Illinois defines felonious

la
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escape not only as “intentionally escapling] from a penal
institution or from the custody of an employee of that
institution” but also as “knowingly fail[ing] to report to a
penal institution or to report for periodic imprisonment
at any time.” 720 ILCS 5/31-6(a). The defendant’s escape
was in the latter category—failing to report to a penal
institution. The charging document is not in the record,
but as summarized in the presentence investigation re-
port and not challenged by the defendant it states thal on
four occasions he failed to report on schedule to a penal
institution after being convicted for drug possession,
robbery, and aggravated battery.

As an original matter, one might have doubted whether
failing to report to prison, as distinct from escaping from
a jail, prison, or other form of custody, was a crime that
typically or often “involves conduct that presents a serious
potential risk of physical injury to another.” United States
v. Golden, 466 F.3d 612, 616-17 (7th Cixr. 2006) (Williams, J.,
dissenting). You could show up an hour late (without an
excuse) and be guilty of a felony that could result in
your receiving a 15-year mandatory minimum sentence
under the Armed Career Criminal Act. Had the defen-

~dant been sentenced without the enhancement, his guide-
lines sentencing range would have been 130 to 162 months.
See U.5.5.G. §§ 2K2.1(a)(2), (b)(b), 3C1.2, E1.1(a), (b).

But the majority opinion in Golden, tracking our earlier
opinion in United States v. Bryani, 310 F.3d 550 (7th Cir.
2002), refused to carve the Illinois escape statute at the
joint, as it were, but held instead that any violation of the
statute is a crime of violence for purposes of the Act. The
other courts of appeals, except the D.C. and Ninth Circuits,
are in accord. United States v. Winn, 364 F.3d 7 (1st Cir.
2004); United States v. Luster, 305 F.3d 199, 202 (3d Cir.
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2002); United States v. Jackson, 301 F.3d 59, 63 (2d Cir. 2002);
Linited States v, Turner, 285 £.3d 909, 915-16 (10th Cir. 2002);
United States v, Gay, 251 F.3d 950 (11th Cir. 2001} (per
curiam); United States v. Nation, 243 F.3d 467, 472 (8th Cir.
2001); United States v. Ruiz, 180 F.3d 675 (5th Cir. 1999),
United States v. Harris, 165 F.3d 1062, 1068 (6th Cir. 1999);
United States v. Mitchell, 113 F.3d 1258, 1533 (10th Cir. 1997).
The D.C. Circuit reserved the issue in United States v.
Thomas, 333 F.3d 280, 282-83 (D.C. Cir. 2003). See also
Linited States v. Adkins, 196 F.3d 1112, 1119 (10th Cir. 1999)
(McKay, J., concurring), and Judge Rovner’s concurring
opinion in our Golden case. The Ninth Circuit ruled that
a peaceful failure to return, followed by the defendant’s
turning himself in rather than being recaptured, is not a
crime of violence. United States v. Piccolo, 441 F.3d 1084 (9th
Cir. 2006).

All these cases involved either a failure to return to a
halfway house—a type of failing to return that seems even
less violence-prone than failing to show up at prison,
because a violent prisoner would be less likely to be
serving a part of his sentence in a halfway house—or a
“walkaway” escape, which does not involve breaking
out of a building or wrestling free of guards. There would
be no impropriety in dividing escapes, for purposes of
“crime of violence"” classification, into jail or prison breaks
on the one hand and walkaways, failures to report, and
failures to return, on the other. The sentencing judge
would not have to dig beneath the charging document or
the other, limited evidence on which a judge is permitted
by Shepard v. United States, 544 U.S. 13 (2005), to decide
which bin a conviction for escape belonged in.

But we shrink from trying to overrule a decision that is
ouly a few months old (Golden was decided on October 25,
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2006), that tracked an earlier and materially identical
decision of this court (Bryant), and that has overwhelm-
ing support in the decisions of the other circuits. The
defendant has not presented us with arguments or evi-
dence that were overluoked or unavailable in the previous
cases. He cites us to United States v. Hagenow, 423 F.3d 638,
644-45 (7th Cir. 2005), which held that because the offense
of “confinement” in Indiana can be committed without
endangering the person confined, the sentencing judge
has to look behind the label of the defendant’s conviction
to see whether his conduct endangered anyone. But the
defendant in this case is not asking for a deeper investiga-
tion into the circumstances of his failure to report. He is
asking us to carve out noncustodial from custodial escape,
and that is the move rejected in Bryant and Golden, as
well as in the cases we cited from other circuits.

We shall adhere lo the precedents for now. But it is an
embarrassment to the law when judges base decisions of
consequence on conjectures, in this case a conjecture as to
the possible danger of physical injury posed by criminals
who fail to show up to begin serving theit sentences or
fail to return from furloughs or to halfway houses. The
head of the line of cases that lump all escapes together,
United States v. Goslin, 39 F.3d 1140, 1142 (10th Cir. 1994),
states in colorful language quoted in many of the subse-
quent cases that “every escape scenario is a powder keg,
which may or may not explode into violence and result
in physical injury to someone at any given time, but
which always has the serious potential to doso ... . A
defendant who escapes from a jail is likely to possess a
variety of supercharged emotions, and in evading those
trying to recapture him, may feel threatened by police
officers, ordinary citizens, or even fellow escapees . . . .
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|E]ven in a case where a defendant escapes from a jail by
stealth and injures no one in the process, there is still a
serious risk that injury will result when officers find the
defendant and attempt to place himin custody.” (Emphasis
in original.) This is conjecture floating well free of any
facts—even the facts of Goslin. The opinion says nothing
about the nature of Goslin’s escape, but the reference
to escaping from a jail suggests that thc court wasn’t
thinking about walkaway escapes, or failures o return or
report, but about jail breaks (most jail breaks are stealthy).
Its ruminations should not be treated as authoritative
in a case that does not involve a jail break.

The Sentencing Commission, or if it is unwilling a
criminal justice institute or scholar, would do a great
service to federal penology by conducting a study com-
paring the frequency of violence in escapes from custody
to the frequency of violence in failures to report or re-
turn. Should it turn out that the lalter frequency is very
low, this would provide a powerful reason to reexamine
Bryant and Golden. Alternatively, Congress, which has
investigative tools, might examine the issue with a view
toward a possible clarification of 18 U.S.C. § 924(e)(1).

The most helpful analysis of escapes from United States
prisons that we have found, Richard F. Culp, “Frequency
and Characteristics of Prison Escapes in the United States:
An Analysis of National Data,” 85 Prison ]. 270 (2005),
unfortunately excludes from its study “walkaways from
minimum-security facilities, failures to return from ap-
proved absences, and escapes from custody staff while
being transported outside,” id. at 275, although almost
90 percent of all escapes are walkaways. Id. at 278; Camille
Graham Camp & George M. Camp, “The Corrections
Yearbook 1997” 18 (Criminal Justice Institute, Inc., 1997).

Sa
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And while the Culp study includes recaptures after an
escape, it does not reveal whether a recapture involved
violence. Id. at 281-82. More than 6 percent of the escapees
committed crimes while on the lam, and many of these
were violent crimes, id. at 285-86, but that is not evidence
that escape itself is likely to be violent; for all that ap-
pears, the escapees were merely resuming their previous
criminal careers, Six percent of the escapes in the study
involved violence against prison staff, id. at 285—violence
on the way out, as it were—but there is no indication of
how many of the recaptures (some 75 percent of escaped
prisoners are recaptured, id. at 282) involved violence.
The study notes that records of prison escapes are not
standardized and that recapture data are even less reli-
able than escape data. Id. at 271, 277, 281.

It is apparent that more research will be needed to
establish whether failures to report or return have
properly been categorized by this and most other courts
as crimes of violence. Notice too that if courts insist on
lumping all escapes together in determining whether
escape is a crime of violence, the enormous prepon-
derance of walkaways could well compel a conclusion
that escape is never a crime of violence. Some disag-
gregation seems indicated, but to do it sensibly we
judges need data.

ATFFIRMED.
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UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASEGS w2 Livoys
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@/k/a Deondery L. Chamibers USM Number: 06730-025

Phillip J. Kavanaugh, Federal Public Defender

Defandant's Attarney

THE DEFENDANT:

& pleaded guilty to count(s) 1 of the Indictment

O pleaded nolo contendere to count(s)
which was accepted by the court.

D was found guilty on count(s)
after a plea of not guilty.

The deleadant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
18:922(g)(I), 924(a)(2), Felon in Possession of a Fircann May 31, 2005 1
924(c)

The defendant is sentenced as provided in pages 2 through 6 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984,

O ‘I'be defendant bas been found not guilty on count(s)

O Count(s) 0 is 0 are dismissed on the motion of the United States.

... 1tis ordered that the defendant must notify the United States attomey for this district within 30 dai(s af any change of narnc, residence,
ar mailing address uatil all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes {n economic circumstances.

May [2 2006
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At
Zh

Signature of Judge

G. Patrick Murphy, Chief Judge
Name end Title of Judge
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Case 4:05-cr-40044-JLF  Document 42  Filed 05/16/2006 Page 2 of 6

AQ 2458 (Rev, 06/05) Judgment in Criminal Case
Sheet 2 — Imprisonmcat
Indgment —Page _ 2 of 6
DEFENDANT: DEONDERY LAZAR CHAMBERS, 11
CASE NUMBER: 0540044 -001-JLE
IMPRISONMENT
The defendant is hereby commiticd to the custody of the United States Bureau of Prisous to be imprisoned for a
total term of:
188 months
O  The court makes the following recormmendations to the Bureau of Prisons:
The defendant is remanded to the custody of the United States Marshal.
0 The defendant shall surrender to the United States Marshal for this district:
0 at O am O pm. on
O as notified by the United States Marshal.
a

The defendant shail surrender for service of sentence at the institution designated by the Bureau of Prisons:

B before 2 p.oon

3 as notified by the United States Marshal.

0 as notified by the Probation or Pretrial Services Office.

RETURN

I have executed this judgment as follows:

Defendant delivered to

, with a certified copy of this judgment.

UNITED STATES MARSHAL

By

DEPUTY UNITED STATES MARSHAL
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AQ 2458 (Rev. 06/05) ludgrment in a Criminal Case
Sheet 3 — Supervised Release

Judgment—Page 3 of b

DEFENDANT: DEONDERY LAZAR CHAMBERS, 11
CASE NUMBER. 05-40044-001-SLF
SUPERVISED RELEASE

Upon retease froue imprisonment, the defendant shall be on supervised release for a term of :

5 years

The defendant must report to the probation office tn the district to which the delendant is released within 72 hours of release from the
custody of the Burcau of Pdsons.

The defendant shall not commit another federal, state or local criie.

‘the defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least twa periodic drug tests
thereafter, as determined by the court, not to cxceed 52 tests in a one year period.

O The abave drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of
future substance abuse. (Check, if applicable.)

8  The defendant shall not possess a firearm, ammunition, destructive device, or any nther dangerous weapon. {Check, if applicable.)
B The defendant shall cooperate in the callection of DNA as directed by the probation officer. (Check, if applicable.)
O The defendant shall register with the state sex offender registration agency in the stale where the defendant resides, wotks, or is a
student, as directed by the probation officer. (Check, if applicable.)
0 The defendant shall participate iu an approved program for domestic violence, (Check, if applicable.)
IF this judgment imposes a fine or restitation, it is a condition of supervised release that the defendant pay in accordance with the
Schedule of’ Payments sheet of this judgment.

The defendant must comply withthe standard conditions that have been adapted by this court as well as with any additional conditions
on the attached page.

STANDARD CONMTIONS OF SUPERVISION

[} the defendant shall not leave the judicial district without the permission of the court or probation officer;

2) the lcliefend‘gnt shall report to the probation officer and shall submit a truthful and complete writicn report within the first five days of
each month;

3) the defendant shall answer quthfully all inquiries by the probation officer and follow the instructions of the probation officer;
4)  the defendant shall support his or her dependents and meet other family responsibilitics;

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other
acceptable reasons;

G) the defendant shall notify the probation officer at least ten days prior to any change in residence or caployment;

7)  the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any
conirolled substance or any paraphemalia related to any controlled substances, except as prescribed by a physician;

8) the defendant shall not frequent places where controlled substances ate illegally sold, used, distributed, or administered;

9) the defendant shall not associate with any persons engaged in criminal activity and shall nat associate with any persomconvicted of a
felony, unless granted permission to do so by the probation officer;

10)  the defendant shall penmit a probation officer to visit him or her at any time at home or elsewhere and shail permit confiscation of any
contraband observed in plain view of the probation officer;

11}  the defendant shall notify the probation officer within seventy-twohours of being arrested or questioned by a law enforcement office;

12}  the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
permission of the court; and

13)  asdirected by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s criminal

record or petsonal history or characteristics and shall permit the probation officer to make such notifications and to confimm the
defendant’s compliance with such notification requirement.
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AO 2458 (Rev. 06/05) Judgment in a Criminal Case
Sheet 3C -— Supervised Release

Judgment —-Page 4 af 6

DEFENDANT: DEONDERY LAZAR CHAMBERS, 11
CASE NUMBER: 05-40044-001-JLF

SPECIAL CONDITIONS OF SUPERVISION

The defendant shall pay any financial penalty that is imposed by this judgment, and that
remains unpaid at the commencement of the term of supervised release, The defendant shail
pay the fine in installments of $20.00 per month or 10% of his net monthly income, whichever
is greater.

The defendant shall provide the probation officer and the Financial Litigation Unit of the
United States Attorneys’ Office with access to any requested financial information. The
defendant is advised that the probation office may share financial information with the
Financial Litigation Unit. '

The defendant shall apply all monies received from income tax refunds, lottery winnings,
judgments, and/or any other anticipated or unexpected {inancial gains to the outstanding court-
ordered financial obligation. The defendant shall immediately notify the probation officer of
the receipt of any indicated

monies.

The defendant shall participate as directed and approved by the probation officer in treatment
for narcotic addiction, drug dependence, which includes urinalysis or other drug detection
measures and which may require residence and/or participation in a residential treatment
facility. Any participation will require complete abstinence from all alcoholic beverages. The
defendant shall pay for the costs associated with substance abuse counseling and/or testing
based on a co-pay sliding fee scale approved by the United States Probation Office. Co-pay shall
never exceed the total costs of counseling.

The defendant shall submit his person, residence, real property, place of business, computer,
or vehicle to a search, conducted by the United States Probation Officers at a reasonable time
and in a reasonable manner, based upon reasonable suspicion of contraband or evidence of a
violation of a condition of supervision. Failure to submit to a search may be grounds for
revocation. The defendant shall inform any other residents that the premises may be subject
to a search pursuant to this condition.
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AO 2458 (Rev. 06/05) ludgment in g Cruminal Case

Sheet 5 - Criminal Monetary Penalties

Judgment — Page h) of (<]

DEFENDANT: DEONDERY LLAZAR CHAMBERS, H
CASE NUMBER: (5-40044-001-JLF

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment Fine Restitution

TOTALS $ 100.00 $ 750.00 § N/A

08 The determnination of restitution is deferred until . An Amended Sudgment in a Criminal Cave{AO 245C) will be cntered
after such determination, '

O ‘The defendant must make restitution (including community restitution) to the following payees in the amount listed below.
If the defendant makes a partial payment, each payee shall receive an appmximatcl% Pro ttioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(1), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss* Restitution Ordered Priority or Percentage

TOTALS 3 Q 3 )

a  Restitution amount ordered pursuant to plea agreement $

O The defendant must pay interest ou restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612{f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

L2}

The court determined that the defendant does not have the ability to pay intercst and it is ordered that:

the interest requirement is waived forthe 2 fine O  restitution.

a

the interest requirement forthe DO fine DO restitution is modified as follows:

* Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113 A of Title 18 for offenses committed
on or after Septernber 13, 1994, but before April 23, 1996.
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AO 245B  {Rev. 06/03) ludgment in 2 Crirrunal Case
Sheet 6 - - Schedule of Payiments
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DEFENDANT: DEONDERY LAZAR CHAMBERS, II
CASE NUMBER.: 05-40044-001-JLF

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties are due as follows:

A O Lump sum payment of § due immediately, balance due
r not later than ,of :
O  inaccordance a C, 8 b O Eo @ Fbelow;or
1 Payment to begin immediately (may be combined with 0 C, O D,or O Fbelow); or
C O Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a perind of
(c.g., months or years), to commence {e.g., 30 or 60 days) after the date of this judgment; or
D © Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of

(e.g., months ar years), to commence {c.g., 30 or 60 days) afler release from imprisonment to a
term. of supervision; or

F. O Payment during the lerm of supervised release will commence within (e.g., 30 or 60 days) after release from
troprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F @ Special instructions reparding the payment of criminal monetary penalties:
Payments are due immediately, through the Clerk of the Court, but may be paid from prison earnings in compliance with the

lnmate Financial Responsibiht&/ Program. Any financial penaltics that remain unpaid at the commencement of the term of
supervised release shall be paid at the rate of $20.00 per month, or 10% of defendant’s monthly net earnings, whichever is greater.

Unless the court has expressly ordered otherwise, if this judgment inposes imprisonment, !)a&m}cutof criminal monetary peualties is due durin
imprisonment.  All ciminal menetary penalties, except those payments made through the Federal Bureau of Prisons' Inmate Financia
Responsibility Program, are made to the clerk of the court.

The defeadant shall receive credit for all payments previously made toward any criminal monctary penalties imposed.

O Joint and Several
Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

O The defendant shall pay the cost of prosecution.

0 The defendant shall pay the following court cost(s):

n)

The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applicd in the following order: (II assessment, (2} restitution principal, (3) restitution interest, {4) fine principal,
(5) finc interest, (6) comwnunity restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs.
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dnited States Court of Appeals

For the Seventh Circuit
Chicago, lllinoix 60604

February 16, 2007
Before
Hen. Richard A. Posner, Circuil Judge
Hom. Daniel A. Manion, Circuit Judge
Hon. Texence T Evans, Circuit Judge
No. 06-2405
UNITED STATES OF AMERICA, Appea) from the United States
Plomuiff-Appellee, District Court for the Southern
Distriet of Iinpie.
N No. 4:05-cr-40044-JLF

DEONDERY CHAMEERS,
Defendant-Appellont. . G. Patrick Murphy, Chigf Judge.

ORDER

On January 22, 2007, defendant-appeilant filed » petition for rehearing with
suggestion for rebearing en bene, snd on February 12, 2007, plaintiff-appellee filed ap
apswer to the petition. Al the judges on the original panel have vated to deny the petition,
and nepe of the active judges has reguested a vote on the petition for rehearing en bane.
The petition is therefore DENIED,
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, )
}
Plaintiff, | CRIMINAL NO, 45~ #0075 T
)
vs. )
) Title 18, United States Code,
DEONDERY LAZAR CHAMBERS, 11, ) Sections 922 and 924
a/k/a Deondery L. Chambers, ) _
)
Defendant. ) F’LE
J
INDICTMENT . W ag
%‘E u& s
THE, GRAND JURY CHARGES: Q’,},’,‘gzmr"&’ Coupy
%E

On or about May 31, 2005, in Jefferson County, within the Southern District of Ilinois,

DEONDERY LAZAR CHAMBERS, II,
a/k/a Deondery L.. Chambers,

defendant herein, who had previously been convicted of a crime punishable by imprisonment for a term
excecding one year, a felony under the laws of the State of Hlinois, on or about July 15, 1998, to wit:
Robbery and Aggravated Battery, in the Circuit Court for the Second Judicial Circuit, Jefferson County,
Titinois, Case No. 98-CF-109, did icmwingly possess in and affecting interstate commerce a firearm, that
is: ‘a Smith and Wesson, Model 66, .357 Magnum caliber revolver, serial number 9K6476, all in

violation of Title 18, United States Code, Sections 922(g)(1), 924(a)(2), and 924(e).

A TRUE BILL: __
~ %t Lets
/@«( s ) /Mu PERSON

. /¢ RONALD J. TENPAS _-_
/" United States Attorney

GEORGE A. NORWOOD 1
Assistant United States Attorney

Recommended Bond: Detention




IN THE UNTTED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,
Plaintiff,
CRIMINAL NO. 05-40044-JLF

vs§.

DEONDERY LAZAR CHAMBERS, IT,

)
)
)
)
)
)
)
a/k/s Deondery L. Chambers )
)
)

Defendant.

IN_I;"QB_ MATION CHARGING PRIOR OFFENSES

Comes now the United States of America, by and through its attorneys, Ronald I. Tenpas,
United States Attorney for the Southern District of Illinois, and George A. Norwood, Assistant
United States Artorney, pursuant to Section 924(c)(1) of Title 18, United States Caode, and informs
the Court that the government believes that the defendant qualifies as an armed career criminal
within the meaning of Section 924(e)(1), stating as follows:

1 That the defendant has been charged in the indictment with a violation of Title
18, United States Code, Section 922(g)(1).

2. That on July 15, 1998, in the Circvit Cowrt, Teffersen County, lliinois, defendant
was convicted of Rebbery and Aggravated Battery in Case No. 98-CF-109.

3. That on February 24, 1999, in the Circuit Court, Jefferson County, Illinois,
defendant was convicted of Escape in Case No. 99-CF47.

4, That on June 30, 1999, in the Circuir Court, Jefferson County, Hlinois, defendamnt

was convicted of Unlawful Delivery of & Controlled Substance within 1000 feer of Public Housing

in Case No. 99-CF-157.
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WHEREFORE, the Unitcd States of Amnerica hereby files this Information Charging Priov
Offenses to subject the defendant to the ephanced provisions of Title 18, United States Code, Section

924(c)(1) upon his conviction under the Indictent.

s/ George A. Norwood
GEORGE A. NORWOOD

402 West Main Street, Suite 2A
Benton, 1L 62812

Phone: (618) 4393808 Ext. 111

Fax: (618) 439-2401

E.mail: George. Norwood@usdej.gov
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES QF AMERICA,

Plaintiff,

. DEQONDERY LAZAR CHAMBERS,

)
)
)
)
vs. ) No. 05-CR-40044
)
)
)
)]

Defendant .

REPORT OF PROCEEDINGS

Sentencing Hearlng

B IT REMEMEERED AND CERTIFIFED that heretofore on

May 12, 2006, the same being one of the regular judicial days

in and for the United States District Court for the Southern
District of Illinois, Honorable G. Patrick Murphy presiding,
the following proceedings were had in open court in Benton,

Illinois, to-wit;

APPEARANCES

Mr. George Norwood .
Asst.. U.S. Attorney For the Plaintiff

Mr. Phillip J. Kavanaugh
Federal Public Defender For the Defendant

JANE MCCORKIE
Official Court Reporter
U.S. District Court
301 W. Main Street
Benton, Illinolis 62812
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THE CLERK: Court calls United States of America
versus Deondery l.-azar Chambeérs, case number (05-40044. Are
the parties ready?

MR. NORWOOD: The government is présent by George
Norwood, Assistant U.S. Attorney. We are ready to proceed.

MR. KAVANAUGH: The defendant, Deondery Chémbers,
is present with his counsel, Phil Kavamaugh. We are ready to
proceed.

THE COURT: Let the record show that counsel are
present. Mr. Chambers is here with Mr. Kavanaugh, and
Mr. Norwood is here, also.

Now the matter is set for sentencing this morning.
And in the ordinary course of business, the Prcbhatien
Department pfepared the usual deﬁailed written Pregentence
Investigation Report. There were objections filed, There
was an addendum to the Presentence Investigation Report. I
think that's been provided to both sides.

Now, we will get to the objections that are going
to require a factual, some factual findings, but as I
understand the cace, here is where we are.. First of all, if
the defendant qualifies as a career offender with his
Criminal Hiétory Category of VI and giving him the
three points for cooperation that he would be entitled to, he
comes out as a 31. And that seews to the Court, and T stand

here to be corrected, but if that's the case, thenm the other
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objections really don't amount to anything because in that
event., I_think he has a base offense level of 24,

The Probation Department and the govermment have
him for an additienal four points on top of that because of
the aggravated use of a firearm and then another twe points
on top of that for reckless endangerment, which would bring
him up to a 30. And then he would get his three points off,
which would bring him down to a 27.

So it seems to the Court that the most important
matter would be to determine, first, whether he is a career
offender., Mr. Norwood, have I stated this correctly?

MR. NORWOOD: fThe government believes so. If he is
an armed career criminal, there will be a minimum sentence of
15 years and a maximum sentence of life. Tf there is not
there will be a maximum sentence of 10 years under the felon
in possession statute. So I think you're correct with
respect that would be dispositive of the legal argument. Tt
would be dispositive of most of the issues. I'm not sure. I
believe the defendant will appeal.

THE CQURT: Well, I'm still going to make the
conditional finding. There's no question about that. I'm
not going to leave anything undone.

MR. NORWOOR: Okay.

THE COURY: But that would be the first issue for

the Court.
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MR. NORWOOD: Then I agree with the Court, Judge.

THE COURT: Mr, Kavanaugh.

MR, KAVANAUGH: There ig a slight distinction., In
that if the Court finds the defendant used or possessed the
firearm in connection with a crime of violence, then the
armed carcer criminal base offenée level would be 34 minus
three for acceptance. If the Court finds that he didn't
possess the firearm in connection with a crime of violence,
then it would be 33. It's an eight-month difference, Your
Honor. Tf he's a 34 minus three, it's 188 as the low. If
he's a 33 then it would be 180 as the low part, 180 to 210.
Other than that the Court's correct in ils observations.

THE COURT: All right. We will discuss that as
need be, but the first question for the Court is you have the

predicate offense for the career offender statute. HNow your

objection igs a simple legal argument that the escape fox

thch he was convicted does not qualify as a violent crime.

MA. KAVANAUGH: That's correct, Your Honor.

THE COURT: 2nd while one might think that to be
the case, if my memory doesn't fail me, we have the Bryant
case by Judge Kanne who says that it is, and I believe
there’s at least one other case in the Seventh Circuit. Is
that your understanding of the law>

MR. KAVANAUGH: That was the law until we've had

Shepard and Hagenow. I believe that those two cases somewhat
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THE COURT: Is that the Ninth Circuit case?

MR. KAVANAUGH: No, Hagenow igs a Seventh Circult
case and S$hepard, obviously, is a Supreme Court case.

THE COUURT: Tell me about the Seventh Circuit case
that you think changes it.

MR, KAVANAUGH: Well, Hagenow was decided on August
the 31st of 200%. It stands for the proposition that when
you have a generic c¢rime like burglary or escape or something
like that, the issue of whether or not the conduct, the
offense conduct involves a potential risk of physical injury
to another or has as an element the use or attempted use of
threatened physical force, the sentencing court is to look at
the actual charging instrument itself to see what kind of
generic conduct was charged in the state court.

In this case Mr. Chambers was convicted of escape,
but the actual indictment charges him with failure to report
for a periodic imprisonment. In other words, he was
sentenced to weekends in jail, and he didn't show up for
three of them. On the face of the charging document itself,
it's pretty clear that there is no violence, no attempted
violence, no suggestion of violence. He just didn't come to
report to jail for three weekends.

Ultimately, in that case he was charged with

escape. He pled guilty te it. Was continued on probation
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and they just gave him four additional weekends to serve
subseqguent to the plea on the escape chaxyge. There was no
indication in that at a1l that there was any vioclence
involved.

There's another case that we've cited in the
sentencing memorandum, and that's another Seventh Circuit

case which was decided on December the 13ch, 2005, uUnited

this issue, also. And it says on page 2 of the printeout —- 1
don't have the exact page numbexr, but it says, "When a law
specifies multiple ways to commit an offense, one within the
scope of a recidivism enhancement and the other not, the
federal court may examine the charging papers and plea
colloquy to determine which variety of offense the conviction
reflects."” to see whether or not in this case this Lype of
escape is8 violent.

It's pretty clear from the record in state court,
Your Honor, that all he did was just didn’'t show up on time
for three weekends.

THE COURT: and you have the indictment there?

MR. KAVANAUGH: Yes, sir.

THE COURT: And what does the indictment provide?

MR. KAVANAUGH: It, basically, charges a violation
of -- let's see. First, is a violation of 730 TLCS 5/3-6-4,

which hasically penalizes a person for failure to return from
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THE COURT: All right,

MR. KAVANAUGH: Herxe's a copy of the slatute.

THE COURYI: Yov will provide that to my clerk.

MR. KAVANAUGH: T do have the indictment. I left
it across the street.

THE COURT: For the moment I will take it as
stated. I have no reason not to.

All right, Mr. Norwood. It doesn't sound like we
have here what the escape cases talk about. The cases talk
about hecause every escape involved a serious potential risk
of physical injury to another, and what I have in mind is I'm
trying to give a good example. But someone knocking the
guard in the head and crawling over the fence at Marion and
making a ge for it, and it sounds like here tha defendant
just simply failed to report, which didn‘t involve any
potential risk of physical injury.

MR. NORWOOD: Well, Your Honor, a couple things.
First, the Seventh Circuit has rejected that argument years
ago in the Bryant case.

THE COURT: <That's Judge Kamme's case.

MR. NORWOOD: Yes, Your Honor. Where that very
argument was raised by the defendant cbjecting to the
categorical approach of the Seventh Circuit. 2and all

escapes, no matter if they're walk-away or failure to report

24a




10
11
i2
i3
14
15
16
17
18
19
20
21
22
23
24

25

or the old hitting on the guard in-the-head escape, they are

all crimes of violence.

I mean that's -- I'll read from -- I know the
Court's read the Bryant opinion, but I mean Bryant =-- here's

what the court said. *Brvant asks this Court to redefihne our
decision in Franklin by holding that not aevery crime of
escape amounts to a crime of violence. He urgeg this Court
to instead follow a fact-specific approach when determining
if a particular crime of escape should be categorized as a
crime of violence, Specifically, he arques that the type of
&scape for which he was charged -- failure to return to a
halfway bouse after being absent on a work release -- ig more
appropriately thought of as failure to return than an escape.
According to his reading the 'failure to return' to a halfway
house after being absent without permission prevents so much
less of a risk of violence that it must be considered
different and distinct from a 'bBust-out’ or ‘'slitrher-away"
type of escape.*

The Seventh Circuit rejected tﬁis very argument.

THE COURT: And you say, too, that tha more recent
cases cited by the defendant simply do not trump Bryant.

MR. NORWOOD: Absolutely mot. T ¢ould not find a
published Seventh Circuit opinion involving escape, but T

have found for the Seventh Circuit in the case, and it cites

the case of United States versus Leawis, but the Booker




10
11
12

i3

14.

15
16
17,
18
19

20

22
23

24

. 25

21

decision did not change this categorical approach to escape.
Bocker had to do with --

THE COURT: Booker has nothing to do with this.

MR. NORWOQOD: Nothing has changed in the Seventh
Circuit. whether the Ninth Civcuit in Piccolo considers it
is one thing, but the Seventh Circuit has always éonsidered
escapes of any kind, walk-aways, failures to report or an
escape or they are busting out of a prison all the Same
because of the risk of violence. And this Court knows what
that risk of vioclence is, in any escape, is when the officers
go to apprehend that person, they don't know why that person
failed to report or walked away or escaped. They are riéking
their lives apprehending somebody who may not want to either
report to prigom or for whatever reason, and the Seventh
Circuit has said it's a powder keg.

THE COURT: 1In short your response is that
irregpective of the arguments, tﬁe Seventh Circuit still
adheres to Bryant.

MR. NORWOOD: Absolutely.

THE COURT: Period.

MR. NORWOQD: Yes.

THE COURT: Now, we have certain other matters,
too, and, of course, T will rule on all of these. The next
is the objection to the four points.

Now, the Court understands that the defendant is a

i¢
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clear. I'm relying on the guideline commentary and not
the offense of duress. I realize that's not applicable
here,

THE COURT: The Court has heard the evidence,
covering all the pspers including the briefs, and I note the
following: First, the Bryant case by Judge Xanne is still
the law in the éaventh Circuit. There Judge Kamne explicitiy
rejected an argument that is, in all respects, Che same as
the argument made here, the holding of that case being so
explicit this Court would not rule inconsistently with that
decision unless it were explicitly clear that it had been
overruled and it has not.

The reason stated in that opinion, the Seventh
Circulit simply, and for reasons of simplicity, categorically
holds that escape is escape. And we're not going to get into
tha nuances of it for purposes of the sentencing statute. It
counts. So we have here whaﬁ 18 a career offender under the
statute.

Now the other métters are going to be ruled on,
too, so the record is clear.

Now, with regard to the four points, the Court will
overrule the defendant's objection and will adopt the
probation officer's recommended findings of fact there, and
for this reason set aside for the moment the fact that the

defendant was a felon in possession. AaAnd I use thoge words

45
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