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QUESTION PRESENTED

The question that petitioners have presented to
this Court--whether a court or arbitrator should
decide the preclusive effect of an earlier court judg-
ment-is not an issue the Ninth Circuit ever decided.
The reason for this is that petitioners never pre-
sented the questi,~n there. As shown further in Sec-
tion I of the Argument, the petition should be denied
for this reason alone.
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CORPORATE DISCLOSURE

Pursuant to Supreme Court Rule 29(6), I).R.
I-Iorton, Inc. states that FMR Corporation owns more
than 10% of its stock.
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ARGUMENT

I. The Ninth Circuit Never Reached The
Question Presented Here and For Good
Reason: Petitioners Never Presented It to
the Ninth Circuit.

A. The Question Presented Before This
Court Must Have Been Raised in the
Court Whose Decision Is Under Review.

A fundamental rule of practice is that this Court
does not decide questions that were never raised or
decided in the court whose decision is under review.
Adickes v. Kress & Co., 398 U.S. 144, 148 n.2 (1970)
(issues neither raised nor addressed by the court of
appeals will not ordinarily be considered); Pennsyl-
vania Department of Corrections v. Yeskey, 524 U.S.

206, 212-13 (1998) (Court refuses to address issue
raised by petitioners, when it was not addressed by
the district court or the court of appeals); United

States v. United Foods, Inc., 533 U.S. 405, 417 (2001)
(when the argument was neither raised nor passed
upon in the court whose opinion is under review, this
Court will not address it.) In particular, a question
presented in a petition for certiorari, but not raised in
the court of appeals, is not properly before this Court.
Delta Airlines, Inc. v. August, 450 U.S. 346, 362
(1981). The only exception to this general principle is
when the lower court directly raises and addresses
an issue sua sponte. Virginia BankShares, Inc. v.
Sandberg, 501 U.S. 1083, 1099 n.8 (1991). As shown
below, the question presented to this Court--whether
a court or an arbitrator determines the preclusive
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effect of a prior judgment--was never presented to
the Ninth Circuit, and the Ninth Circuit never raised
the question on its own.

B. The Question Presented Before This
Court Was Never Addressed in the
Ninth Circuit.

1. Though Petitioners Raised the Is-
sue Before the District Court in
2003, They Failed to Raise It Again
for the 2005 District Court Decision
That the Ninth Circuit Reviewed.

In February 1999, petitioners filed suit against
respondent alleging that it was liable for severance
pay and benefits under their employment agreements
and for an alleged promise to grant petitioners 30,(}00
shares of stock. C.R. 1.1 In December 2000, respondent
moved to consolidate this lawsuit with another action
brought against it by another former employee, which
alleged similar, though not identical claims. Hickcox
v. D.R. Horton, Inc. (Hickcox Case). C.R. 159. Petition-
ers opposed the motion to consolidate on the grounds
that the cases involved different factual and legal

issues; the court denied consolidation. C.R. 160, 170.

In March 2001, this Court issued its opinion in
Circuit City Stores, Inc. v. Adams, 532 U.S. 105

1 Citations to the record refer to the clerk’s record (C.R.) as
set forth in the United States District Court for the District of
Arizona, Civil Docket, Case No. 99-CV-330.



(2001), allowing arbitration provisions in employment
agreements to be enforced under the Federal Arbitra-
tion Act ("FAA") and overruled the existing Ninth
Circuit law which held that the FAA did not apply to
employment contracts. Following the Circuit City
decision, respondent moved to dismiss the case and
compel arbitration. C.R. 171. The district court
granted respondent’s motion and dismissed petition-
ers’ action in favor of arbitration. C.R. 219. Shortly

after the district court entered its order compelling
arbitration, a jury returned a verdict in favor of the
plaintiff in the Hickcox Case. Pet. at 5-6.

In May 2002, petitioners moved the district court
to reconsider its order compelling arbitration based
on the fact that a jury verdict had been entered
against respondent in the Hickcox Case. C.R. 220.
Specifically, petitioners argued, among other things,
that any relitigation of the claims arising out of the
alleged promise of stock were barred by collateral
estoppel, and that the issue of collateral estoppel
should be decided by a judge rather than an arbitra-
tor. Id. This was the first and only time during the
eight-year history of this case that petitioners ever
raised the issue of whether arbitrators could decide
collateral estoppel issues. In March 2003, the district
court issued an opinion denying petitioners’ motion.
Collins v. D.R. Horton, Inc., 252 F. Supp.2d 936 (D.
Ariz. 2003). C.R. 228. After an extensive discussion of
the case law, the court held that the question of
collateral estoppel could be decided by arbitrators. Id.
at 944-45.



4

Petitioners then submitted their claims to arbi-
tration and asked the arbitrators to apply collateral
estoppel to the claims arising out of the Hickcox Case
judgment. E.R. 229, Ex. F.2 The arbitrators refused to
apply collateral estoppel because the Hickcox Case
judgment was on appeal. The arbitrators issued an
award finding in favor of petitioners on the breach of
contract claims and against petitioners on the fraud
claims related to respondent’s alleged promise to
issue stock. E.R. 229, Ex. H.

Petitioners moved the district court to confirm in
part and vacate in part the arbitrators’ decision and
enter judgment as a matter of law based on collateral
estoppel. C.R. 229. With respect to the alleged prom-
ise of stock, petitioners argued solely that the arbitra-
tors acted in "manifest disregard of the law" by failing
to apply collateral estoppel and they requested that
the district court enter judgment in their favor on
those claims and award compensatory and punitive
damages. Pet. App. at 41a, 51a.3 Yet petitioners did
not mention, much less argue, the issue of whether
the court or arbitrator should determine the preclu-
sive effect of a prior judgment. Id.

2 Documents filed in the Arbitration Proceedings are not

identified as part of the District Court’s Record. Therefore,
citations to "E.R." refer to Petitioners’ Excerpts of Record filed
with their Ninth Circuit Brief.

3 Reported at Collins v. D.R. Horton, Inc., 361 F. Supp.2d

1085 (D. Ariz. 2005).
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The district court confirmed the arbitration
award in all respects. Id. at 56a. With the exception
of merely mentioning the fact that petitioners raised

the issue in their 2003 motion for reconsideration, the
district court did not discuss whether a court or an
arbitrator should decide the issue of collateral estop-
pel. Id. at 26a. Rather, the court focused on petition-
ers’ argument that the arbitrators improperly failed
to apply collateral estoppel, and in doing so they
"manifestly disregarded" the law. Id. at 55a.

2. The Petitioners Never Raised the
Issue in the Ninth Circuit.

The simplest way to test whether an issue was
raised in the court of appeals is to look at the "issue
presented" section of the opening brief. In this case,
petitioners failed to raise the question of whether an
arbitrator can decide collateral estoppel in that
section of their opening brief. Instead, they described
the issue as follows:

Julie Collins, Robert Ryan, and Tom Hickcox
were part of a management team that re-
ceived, as a group, the same fraudulent
promise from DRH, and they filed lawsuits
alleging identical contract and fraud claims.
DRH litigated and lost the first action
brought by Hickcox. Collins’ and Ryan’s
claims were then tried to arbitrators, who re-
fused to apply collateral estoppel because
DRH had appealed Hickcox’s judgment. The
district court found that the arbitrators had
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committed legal error in allowing DRH to re-
litigate the issues but held that they did not
show "manifest disregard of the law" because
they did not subjectively understand their
error. Did the court err by failing to vacate
the arbitration award?

Resp. App. at 2-3.4 Petitioners do not quote or refer to

the issue they presented to the Ninth Circuit in their
petition. Rather, they piece together citations to other
portions of their briefs to argue that the issue of
whether an arbitrator can decide collateral estoppel

issues was raised elsewhere. Pet. at 11, n.4.

Yet examining these page citations readily shows
that the issue presented to this Court was never
raised in the Ninth Circuit. Petitioners cite to four
pages in their opening brief (pages 12-13 and 29-30)
and one page in their reply brief (page 29) as sup-
posed proof that they raised the issue below. Pet. at
11, n.4. Such citations cannot, however, be read to
stand for the proposition that the issue was raised
before the Ninth Circuit.

In particular, at pages 12-13 of their opening
brief, petitioners argue only that the pendency of an
appeal in the Hickcox Case did not excuse the arbi-
trators from applying collateral estoppel (Resp. App.

4 The pages which petitioners cite to argue that they raised
the issue in the Ninth Circuit (see Petition at 11, n.4) as well as
the Issue Presented from the opening brief in the Ninth Circuit
are included in the appendix to this brief (Resp. App.).



at 3-5) and at pages 29-30 they argue against the
district court’s interpretation of the "manifest disre-
gard" standard for reviewing arbitration awards.
Resp. App. at 6-9. Similarly, at page 23 of their reply
brief petitioners merely conclude their argument that
the district court erred under the manifest disregard
standard. Resp. App. at 11. Yet there is no argument
in any of the cited pages, or anywhere else, that
raises the issue of whether a court or an arbitrator
should decide collateral estoppel issues.

As further evidence that the issue was not pre-
sented to the Ninth Circuit, the relief that petitioners
request here is inconsistent with what they requested
in the Ninth Circuit. There, petitioners requested
that the court reverse the district court judgment and
enter a judgment of damages in favor of petitioners in
the same amount as the Hickcox Case. Appellants’
Opening Br. at 24, 30. In contrast, as shown in Sec-
tion IV below, a reversal by this Court could not
result in an award of damages, but rather only a
remand to have the district court weigh the factors as
to whether collateral estoppel should apply to the
facts of this case.

Finally, petitioners make a vague reference to the
issue being raised at oral argument, but do not pro-
vide specific quotes, let alone the context. Pet. at 11,
n.4. That is because the issue was not addressed at
oral argument. Merely citing generally to the Ninth
Circuit’s audio file for oral argument is not evidence
of anything. And it certainly does not support the
argument that petitioners raised the issue there.
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3. The Ninth Circuit Did Not Address
the Issue.

Not only did petitioners themselves fail to raise

the issue below, the Ninth Circuit never raised it sua
sponte. Petitioners cite to one phrase contained in ~he
Ninth Circuit’s opinion in an attempt to argue r, he

Ninth Circuit addressed the issue. Pet. at 12, Pet.
App. at 17a. Petitioners state that the Ninth Circuit
held that "arbitrators are entitled to determine in the
first instance whether the prerequisites for collateral
estoppel are satisfied" and imply that the Col~rt
issued this holding after first considering the issue of

whether the court or the arbitrator should determine
if collateral estoppel applies. Pet. at 12. However,
petitioners take this phrase completely out of context.

In discussing the issue of whether arbitrators are
bound by federal court decisions, the Ninth Circuit
did in fact conclude that, based on this Court’s opin-
ion in Parklane Hosiery Company, Inc., 439 U.S. 322,
332 (1979), "arbitrators are not free to ignore the
preclusive effect of prior judgments under the doc-
trines of resjudicata and collateral estoppel, although
they generally are entitled to determine in the first

instance whether to give the prior judicial determina-
tion preclusive effect." Pet. App. at lla. Yet the Ninth

Circuit never addressed whether the court or arbitra-
tor should conduct the collateral estoppel analysis;
rather it concluded that when conducting the analy-
sis, an arbitrator must give preclusive effect to prior
federal judgments where the prerequisites for collat-
eral estoppel are satisfied. Id. at 16a-17a.
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In sum, whether an issue was raised below
should not require a search of the briefs, oral argu-
ment audio files and the opinion to determine if the
issue could, under some reading, somehow be dis-
cerned. Here, if petitioners had actually raised the
issue below, it would have been set forth directly on
the first page of their opening brief and it would have
been apparent from the overall argument in the
briefs and from the opinion itself. Further, one
oblique, passing reference to the issue that petition-
ers take out of context is obviously insufficient for the
issue to be considered as having been raised sua
sponte. As such, the Ninth Circuit never considered,
weighed or ruled on the issue of whether an arbitra-
tor or a court has the authority to decide the issue of
collateral estoppel. The petition should be denied for
this reason alone.

II. There Is No Recent or Well-Defined Divi-
sion of Authority Among the Circuits as to
Whether a Court or an Arbitrator Must
Decide the Issue of Collateral Estoppel.

A. Some Decisions Deal With Res Judi-
cata, Some With Collateral Estoppel,
Some With State Law and There Is
Hardly a Clear Split of Authority.

As shown in the last section, the petition should
be denied for the threshold reason that the question
presented was never raised or decided in the Ninth
Circuit. Yet even if the merits of the petition could
be considered, petitioners have not presented any
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convincing reason to grant it. First, petitioners claim
a division of authority between the Second, Eleventh
and the Ninth Circuits that hold arbitrators may
decide preclusion issues, and the Third, Fifth, and
Eighth Circuits that supposedly hold that only courts
may do so. Pet. at 13-14. Petitioners also cite a num-
ber of state court decisions addressing the issue (Pet.
at 15), yet these may be safely ignored since this
Court does not reconcile divergent opinions among

state courts. Moreover, a review of the federal cases
cited by petitioners shows no real division among the
circuits.

First, the law of the Third, Fifth, and Eighth
Circuits is far from holding that an arbitrator can
never decide the issue of collateral estoppel. As to the
Third Circuit precedent petitioners cite, the first case,
Telephone Workers Union v. New Jersey Bell Tel. Co.,
584 F.2d 31 (3d Cir. 1978), is a 30oyear old case in-
volving an action to enforce an arbitration award
after-the-fact, as opposed to compel arbitration.
There, the court mentioned without analysis that
when a court is presented with a question of whether
an earlier judgment barred relitigation, the court
would decide that issue. Id. at 32. The second case,
John Hancock Mutual Life Ins. Co. v. Olick, 151 F.3d
132, 137 (3d Cir. 1993), dealt with res judicata which
involves preclusion of an entire claim as opposed to
the more limited effect of collateral estoppel which
bars only individual issues. As shown below, the
authority cited by petitioners notes a difference
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between the two when it comes to arbitrators decid-
ing preclusion issues.

Moreover, beyond these 15 and 30-year old cases,
more recent authority from the Third Circuit has
dispelled any notion that it would not allow arbitra-
tors to decide preclusion issues. Most recently, in
Sherrock Bros., Inc. v. DaimlerChrysler, 2008 WL

63300 (3d Cir. Jan. 7, 2008), the court held that
arbitrators had correctly applied res judicata and
collateral estoppel to determine that an earlier fed-
eral court judgment barred further litigation. Id. at

*3. And even before Sherrock, the court in Steris
Corp. v. Int’l Union, 489 F. Supp.2d 501, 512 (W.D.
Pa. 2007) readily found that Third Circuit law al-
lowed arbitrators to rule on such issues: "We conclude
that the law of this Circuit [the Third] makes the
preclusive effect of a prior arbitration an issue for an
arbitrator to decide." Plainly, the Third Circuit cannot
be counted to show any supposed split in authority.

This leaves the Fifth and Eighth Circuits. As to
the Fifth Circuit, petitioners cite only one 22-year old
decision, Miller Brewing v. Fort Worth Distrib. Co.,
781 F.2d 494, 499 (5th Cir. 1986). But Miller Brewing
does not deal with federal law. Rather, there the court
considered the res judicata effect of a state court
judgment and the Fifth Circuit applied Texas law as
to that. Id. at 498-99. As such, Miller Brewing has
little precedential value when considering a division
among the circuits on federal law.
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Of the two Eighth Circuit cases cited by petition-
ers, neither squarely holds that an arbitrator can
never decide preclusion issues. In In re Y&A Group
Sec. Litigation, 38 F.3d 380 (8th Cir. 1994), the court
stated that courts had the "power to defend their
judgments as res judicata," but this statement was
made in the limited context of a consent decree with
an express injunction barring relitigation. Id. at 382.
At the same time, one member of the panel, Judge
Arnold, pointed out in a concurring opinion that the
decision turned on this express reservation to bar
future litigation, and therefore, "I do not read this
Court’s opinion today to hold generally that courts
may, by injunction, control the decision of arbitrators
on questions of issue or claim preclusion." Id. at 384.

The other Eighth Circuit case, John Morrell &

Co. v. Local Union 304, 913 F.2d 544 (8th Cir. 1990),
actually supports the opposite view. There, the court
stated, "[w]e recognize that the arbitrator had the
authority to determine in the first instance whether to
give the prior judicial determination preclusive
effect," and then reviewed the arbitrator’s decision
after it had made that determination. Id. at 562
(emphasis added). Thus, the law of the Eighth Circ~it

cannot be said to bar arbitrators from deciding pre-
clusion issues.

Petitioners also overlook the difference between
an arbitrator deciding issues of res judicata which
involves an entire claim, and collateral estoppel,
which involves only individual issues. Indeed, the law
review article that petitioners cite (Pet. at 16), Jarrod
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Wong, Court or Arbitration--Who Decides Whether
Res Judicata Bars Subsequent Arbitration Under the
Federal Arbitration Act?, 46 Santa Clara L. Rev. 49,
58-59 (2005)~despite its title--does not maintain
that there is a split of authority at all; it actually
argues that any supposed division can be "reconciled."
Id. at 51. In particular, the author draws a distinction
between a court giving res judicata effect to its own
order versus an arbitrator deciding the preclusive
effect of another court’s judgment and argues that
courts generally approve of both approaches. Id. at
51-52. The article makes a further distinction be-
tween an arbitrator deciding collateral estoppel
issues and concludes that a court’s need to protect its
own judgment is "more limited in the context of
collateral estoppel because it affects only issues and

not entire claims," and therefore, "arbitrators rather
than courts should determine the collateral estoppel
effects of a prior decision." Id. at 91. See also, Miller v.
Runyon, 77 F.3d 189, 193-94 (7th Cir. 1996) (court
states in dicta that when deciding whether an arbi-
trator may decide preclusion issues, "a distinction
must be made between res judicata and collateral
estoppel"). Petitioners make no attempt to address
the distinction between res judicata and collateral
estoppel and cannot point to any real disagreement
among the circuits as to whether arbitrators can
decide collateral estoppel issues. See, e.g., United
States Fire Ins. Co. v. Nat’l Gypsum Co., 101 F.3d 813,
817 (2d Cir. 1996) (question of collateral estoppel
within the contemplation of the issues parties agreed
to arbitrate).
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Thus, there is no recent or well-defined division
among the circuits as to whether arbitrators may
consider the question of collateral estoppel. Especially
in light of Sherrock, the Third Circuit does not bar
arbitrators from deciding that question. The only
Fifth Circuit case cited, Miller Brewing, is over 20
years old and deals with state law. And the Eighth
Circuit cases either say just the opposite (John
Morrell) or are limited to its own facts (Y&A Group).
As such, there is no division of authority.

B. Any Alleged Split Among Older Cases
Has Been Resolved by This Court’s
2002 Decision in Howsam.

Not only have petitioners failed to demonstrate
any division of authority among the circuits, they also
have not addressed this Court’s more recent decision
in Howsam v. Dean Witter Reynolds, 537 U.S. 79
(2002) which courts have relied on to hold that arbi-
trators can decide preclusion issues. In Howsam, this
Court held that while the question of "substantive
arbitrability" is for a court, "procedural arbitrabiliW,
i.e., whether prerequisites such as time limits, notice,
laches, estoppel and other conditions precedent to an
obligation to arbitrate have been met, are for the
arbitrator to decide." Id. at 85.

For example, in Klay v. United Healthgroup, Inc.,
376 F.3d 1092 (11th Cir. 2004), the court held that its
earlier decision, Kelly v. Merrill Lynch, Pierce, Fenner
& Smith, 985 F.2d 1067, 1069 (11th Cir. 1993) holding
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that courts, rather than arbitrators should decide
preclusion issues, could no longer stand in light of
Howsam.5 In Klay, the court considered whether
arbitrators could decide the preclusive effect of an
earlier court ruling and held that based on Howsam,
"arbitrators... are empowered, absent an agreement
to the contrary, to resolve disputes over whether a
particular claim may be successfully litigated any-
where at all (due to concerns such as statute of limi-
tations, laches, justiciability, etc.), or has any
substantive merits whatsoever.... Consequently, ...
res judicata was for the arbitrator to decide in the
first instance." Id. at 1109. Again, in Steris Corp., 489
F. Supp.2d at 511, the court relied on Howsam to
conclude that the preclusive effect of a court judg-
ment was a "procedural question" for the arbitrator to
decide. On the other hand, petitioners do not cite any
division between federal courts of appeals as to
whether preclusion issues are, under Howsam, re-
served for arbitrators. As such, this only reinforces
that there is no split among the circuits.

5 The John Hancock Mutual Life case cited by petitioners
(Pet. at 14) relied on Kelly as evidence of a division of authority.
151 F.3d at 137.
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III. Petitioner’s Theory About Arbitrators’
Supposed "Professional Hubris" or Pro-
clivity to Pursue Fees Rather Than Apply
the Law, Does Not Raise an Issue of Na-
tional Importance.

Petitioners also argue that this case presents an
"issue with national implications." Pet. at 18. As
petitioners frame it, the issue highlights the "broader
struggle between judicial and arbitral systems." Id. at
21. In essence, petitioners maintain that arbitrators
cannot be trusted to decide questions of claim or issue
preclusion. According to the petitioners, that lack of
trustworthiness manifests itself in two ways. First,
petitioners contend that arbitrators suffer from what
they call "professional hubris" because arbitrators
think that they are "simply smarter, better educated
or endowed with greater industry expertise than
jurors" or are "less constrained by resource or time
limitations and procedural niceties than judges." Pet.
at 21. Petitioners cite no authority for this sweeping
proposition other than a passing comment from a
magazine article (Scott Atlas & Nancy Atlas, Poten-
tial ADR Backlash, 10 No. 4 Disp. Resol. Mag. 14, 1.5-
16 (2004)) and dicta from a 24-year old district court
opinion dealing with whether arbitrators can decide
the preclusive effect of a labor board decision.~ Thus,

~ The other authority cited by petitioners does not come
close to making the point that arbitrators have too much
"professional hubris" to properly decide the preclusive effect of a
judgment. Pet. at 21-22; Chris Guthrie, Misjudging, 7 Nev. L. J.
420, 454-55 (2007) (article observes the ways that arbitration

(Continued on following page)
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there is simply no support for the categorical state-
ment that arbitrators as a whole are too prideful to
decide the preclusive effect of judgments.

Next, petitioners argue that arbitrators are so
driven by self-interest that they will disregard the
law of res judicata or collateral estoppel, so they can
protract proceedings and collect more fees. Pet. at 22-
23. Again, petitioners offer meager support for this
wholesale dismissal of arbitrators’ abilities. Petition-
ers merely quote a comment from a law review that is
itself tentative--the quote does not include the intro-
ductory phrase "It has been said ... " Pet. at 22;
Henry S. Noyes, If You (Re)Build It, They Will Come:
Contracts to Remake the Rules of Litigation in Arbi-
tration’s Image, 30 Harv. L. J. & Pub. Pol’y 579, 587
(2007). And petitioners’ citation to another law review
(Mark Berger, Arbitration and Arbitrability: Toward
an Expectation Model, 56 Baylor L. Rev. 753, 787-88
(2004)) states just the opposite; namely, that there is
"no documented support" that "arbitrators will put
their own interests ahead of their responsibility."

What is more, courts have demonstrated that
they are comfortable with having arbitrators decide
such issues and there is no widespread judicial reluc-
tance to having them do so. See, e.g. Klay, 376 F.3d at

may be a more "accurate" and appealing forum); John Morrell,
913 F.2d at 562 (court’s reference to overturning arbitrator’s
award if it reflects his "own brand of industrial justice" is merely
a statement of the standard of review and says nothing about
arbitrators being too prone to "hubris" to follow the law.).
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1109 ("res judicata was for the arbitrator to decide in
the first instance"). For example, contrary to petition-
ers’ claim that arbitrators are too self-possessed or
self-interested to decide preclusion issues, in Sher-

rock, 2008 WL 63300 at *3, the Third Circuit con-
cluded that the arbitrators correctly applied res
judicata and collateral estoppel to bar relitigation of
the matters already decided in court. At bottom,
petitioner’s argument about a "broader struggle" is
little more than another version of the perennial
debate about the "pros and cons" of arbitration versus
litigation. It scarcely presents an issue of national
importance.

IV. The Petitioners Cannot Show That The
Outcome Would Be Any Different if They
Received Relief in This Court.

As shown in Section I above, petitioners pre-
sented a different issue to the Ninth Circuit than
they now present to this Court. Yet even assuming
this Court were to reach the question now presented,
they cannot show that the outcome would be any
different if this Court were to hold that the issue of
collateral estoppel must be decided by a court and not
an arbitrator. This is so because, as this Court made
plain in Parklane Hosiery Company, Inc. v. Shore, 439
U.S. 322 (1979), the application of offensive non-
mutual collateral estoppel, as petitioners seek here, is
not automatic and it always requires a weighing of a
variety of factors. Id. at 331. No court in this case,
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however, has ever weighed these factors and petition-
ers have not requested this Court do so here.

While petitioners do not expressly state the relief
they are requesting before this Court, apparently
they seek a reversal so as to send the issue of collat-
eral estoppel back to the district court. Petitioners
requested different relief from the Ninth Circuit.
There, petitioners requested that the court reverse
the district court’s order, enter judgment in favor of
petitioners, and award petitioners compensatory and
punitive damages. See Section I.B. at 7. The Ninth
Circuit rejected petitioners’ request and did not
conduct a fact-specific analysis as required under
Parklane Hosiery as to whether collateral estoppel
should be applied.

Like the Ninth Circuit, the district court never
conducted an analysis of whether collateral estoppel
applies to this case. In fact, in its 2005 Order that is
the basis of this appeal, the court specifically stated:
"The Court expresses no opinion on whether collat-
eral estoppel in fact bars relitigation of issues related
to the alleged 30,000 share promise .... The issue
before the Court at this stage is not whether Plaintiffs
established all of the elements of collateral estoppel
..., but rather whether the arbitrators manifestly
disregarded the law by refusing to even consider Plain-
tiffs’ collateral estoppel argument because the Hick-
cox judgment was on appeal." Pet. App. at 45a.

Thus, if this case were remanded, the district
court would be required to analyze whether collateral
estoppel applies under Parklane Hosiery. Therefore,
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the district court could reach the same result as ’~he
arbitrators on the issue of collateral estoppel and the
outcome of the case would be the same. While it is not
uncommon for this Court to remand cases where the
outcome is uncertain, in this case, it bears mention-
ing that a remand only would result in additional
litigation that would not necessarily change the
outcome of the case.

CONCLUSION

The petition for certiorari should be denied.
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