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QUESTIONS PRESENTED / RESTATED BY RESPONDENT
(Capital case)

1. Whether this Court should address whether Penry error is subject to harmless-errér

anélysis given that Peﬁtioner waived the issue by ﬁot raising it until rehearing before the

Court of Appeéls, the issue involves a statue which was amended 17 years ago and affects

a minuscule number of iﬁmates, the type of error caused by the Texas statute was. unique in

capital sentencing, and the mitigating evidence that the jury was precluded from considering

in this case .— that the defendant was repeatedly subjected to sexual assault by fmily

inembers during his childhood, leaves no dou-bt_ that the error was hafmful under any

standard? |

2. Whether this Court should address whether Pen-rj'error is subject to hamless-e@or
‘review given that the subjective and normative basis of the évidence underlying the jurors
.' reasoned moral judgment in death penaltj;' cases 1s incompatible with an evaluatim-l of

historical fact appropriate for harmless error réview, and whether a finding of Penry error,

by virtue of the nature of this evidence, subsames the issue of harm?
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PARTIES TO THE CASE
The parties to this case arc Nathaniel Quarterman, Director of the Texas Department
qf Criminal Justiqe,' Institutions Division, who is the petitioner, and Fernando Garcia, the
| respondent, who is an inmate in the Polunsky Unit of the Texas Department of Criminal

Justice, Institutional Division.
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Fernando Garcia, by and through his attorney Alex;dn_der_ Calhour‘l, files this Brief
in Opposition to the Petitic;n for Writ of Ce‘r-tiorz‘l_ri file by the State .of Texas in this case
and respectfully requests this Court to decline certiorari review to the United States Fifth
Circuit Court of Appeals. The Court of Appeals’ unpublished decision correctly applics
this Court’s Penry jurisprudence and presents no issue of compelling importahce to
nationwide capital jurisprudence. The State’s Petition for Writ of Certiorari should be
denied.

JURISHICTION |

The Fifth Circuit issug_gi a decision on panel rehearing in this case on October 15,
2007. Garcia v; Quarterman, 03-11097 (5th Cir. 10-15-2007) (per curiam) (unpublished).
This Court therefore possesses jurisdiction under 28 U.8.C. 1254(1).

PROCEDURAL STATEMENT

Mr. Garcia is among a diminishing number of Texas mmates who were convicted of

capital mﬁ-rdér and sentenced to death under the pre-1991 revisions to thé Texas capital

sentencing statute, Tex.Code Crim.Pro. Art. 37.671, which this Court found in Penry v.

anvicted of
i_axaﬂs;f)ﬁaﬁ‘e:éemierf'9-; 1989 HIS |
conviction and sentence were affirmed by the Texas Court of Criminal Appeals (“CCA”) in
a published décision. Garcia v. Stdte, 887 S.W.2d 846 (Tex.Cr.App. 1994). This Court

denied his petition for writ of certiorari. Garcia v. Texas, 115 S.Ct. 1317 (1995).
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Mr. Garcia pursued state post-conviction relief, and was ultimately denied relief by .
the CCA on February 28,2001. Ex parte Fernande Garcia, No. 45,875-01 (Tex.Cr.App.
Feb. 28, 20017) -(pérl curtum). He sﬁbsequcntly sought federal relief, but was denied by th,e.

| Unitéd States District Court for ;che Northern District of Texas on October 6, 2003. The
Court granted a certificate of appealability, however, on Mr. Garcia’s Penry claim. Garcia
v. Dretke, 3.01-CV - 580 (N.D. Tex —Dallas, Oct. 6, 2003).
A panel of the United States Fifth Circuit Court of Appeals, with one dissent, initially
denied relief on Mr. Garcia’s Penry claim. Garcia v. Quarterman, 456 F.3d 463 (5th Cir.
.2006). In response to Mr. Garcia’s petition for 'En Banc rehearing, howgver, the panel
reversed itself, and granted relief on the Penry claim in an unpublished, per curiam decision.
Garcié v. Quarterman, 03-11097 (5th Cir. 10-15-2007).
Petitioner, the State of Texa_s,‘ has sought a petition for writ of certiorari.
STATEMENT OF THE CASE
Mr. Garcia was convicted of murder in the course of the comrﬁission of aggrava_ted |

assault. Tex. Penal Code Sec. 19.03(2)(2) (West 1987).

'sﬁﬁsfa;’ﬁtiﬁl"evidence -rel'ati:'ng":tész: \ <@arma-:s--hislbaic?k;ig’i-reun:d-; character and
circumstances. The State called Dr. Betty Lou Schroeder, a psychologist who had
psychologically evaluated Mr. Garcia following his 1981 conviction for sexual abuse of a

child.
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Dr. Schroeder’s records reflected that Mr. Garcia’s mother abandoned him at birth.
and he had been raised by his 81-year old grandmother. | The grandmother raised Mr.
Garcia and his older brother; living on social security payments. [Vol. i'l RR: 2785].

Mr. Garcia advanced as far as the 10™ grade in school before dropping out. [Vol.
21 RR: 2785]. His recorded academic performance reflected he was actually functioning
at an elementary or middle schdol level. [Vol.21 RR: 2796]. Dr. Schroeder believed
that he had likely advanced through school as the result of social promotion. [Vol. 21 RR:

2798]. |

Mr. Garcia’s drug history' includéd the use of marijuana and spray péint. [Voll. 21
RR: 2785]. Dr. Sc-hroeder described the effect of alcohol and spr’ay paint abuse upon the
abuser’s bealth, explaining fhat spr:ay paint in particular “primarily attacks the

&k

neurological system often”rcausirig permanent damage. [Vol. 21 RR: 2800]. She
observed that it was important to determine the extent to whether substance abuse

contributed to Mr. Garcia acting upon his sexual drive. [Vol. 21 RR: 2801]. She also

. expressed her opinion, based upon Mr. Garcia’s past recorded behavior while

. iticas likely conform to a structured prison environment

and would not sent a-future danger to 'p-r'i'son sbbie’ty ‘[Vol. 21 RR: '2"8@.‘6=-"-2" 8_5@7?].
Schroeder administered psychological tests to Mr. Garcia, including the Rorschach

projective test to determine his perception of reality. Mr. Garcia’s response indicated a .

“very pathological” outlook. [Vol. 21 RR: 2789).

NATHANIEL QUARTERKMAN V. FERNANDO GArCIA: No. 07-1052
RESPONDENT’S:BRIEF-IN OPEOSITION TO PETITION FOR WRIT OF CERTIORARI 3



Dr. Schroeder belieVéd that Mr. Garcia suffered _frornbp_edophilia, which she
explained was a “personality disorder” conéisting of “maladapted patterns of coping” a
‘pathological way that seems to ﬁelp the persbn deal with their problems.” [Vol. 2'1‘ R:
2783, 2789 - 2790]. She explained that Mr. Garcia’s “psychiairic/psychological
pathology” related directly to a “basic primgry human drive[ ] ... sex” and for that
reasons v?as “very difficult to change;” [Vol. 21 RR: 2791]. She agreed with the
prosecutor’s suggestion that pn.sdophiles‘were “éxtremely high risk” to commit similar
offenses in the future, despite theraécutic iﬁtervention. [Vol. Zi RR: 2791]. She
explained that individuals suffering from pedophilia tended to “grow more violent, mér’e :
heinous as time goes on.” [Vol. 21 RR: 2792].

On créss;exami_riatiOn, Dr. Schroeder agrced-_that Mr. Garcia had experriex;ced a
“psychologically deprived” backgfound. [Yol. 21 RR:2794]. He had had an abnormal
childhood marked by the absence of l;oth purturing and discipline from his pér-enté._
[Vol. 21 RR. 2794 - 2995].: In describing Mr. Garcia’s backgrouhd, Schroede.r |

explained that “often times individuals such as this have also been sexually abused as

or had a great deal-of abnoryi

2794 - 29951,
Dr. Robert Powitzky, a clinical psychologist specializing in sexual abuse, testified
on Mr. Garcia’s behalf. [Vol. 21 RR: 2863]. Mr. Garcia’s reported life history reflected

that he had been abandoned by his mother at a véry young age and raised by his elderly
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grandﬁlother. 21 Vol. RR: 2861]. He grew up oﬁ a rough part of San Antonio’s west-
side. [21 Vol. RR: 2863 - 2864]. In general, Mr. Garcia was neglected by flis l'
grandmother, but m the course of raising'h.im, he was exposed to witchcraft and other
“bizarre . . . experiences.” [2]1 Vol. RR: 2861].

Dr. Powitzky, like Dr. Schroeder, diagnose;d Mr. Garcia as suffering from
pedophilia, which was defined as a “personality disorder.” [Vol. 21 RR: 286_1].. M.
Garcia reported to Powitzky thétt had been sexualty abused by both males and femgles
from an‘eariy age. AfterA she reappearing in Mr. Garcia’s er, his mother began to |
se}_cuallyr abuse him during peridds of visitation. On occasion, Mr. Garcia would be _
forced to engage in sexual intercourse vﬁth his mother and her f)artners. He was
oftehfi_mes intoxicétéd during this abuse. At the age of five, Mr. Garcia was made to
perform fellatio on_the friend of an older brother, and at the age of six, he was for.ced_ to
feilate his older brother. - When he was eight yéars old, Mr. Garcia was sexually abused
by a 14-year old cousin, bein-g compelled By hér to perform cunnilingus. When Mr.

Garcia was in the third grade, he was sexually abused by a min on several oceasions.

| Aé:cé.rdiﬁé- tor rPow1tzky, '. Mr Garcza’s j"s.;e:ic..ucal-'aﬁu'se;isiﬁugld;h&vé hadapartlcular |
‘psychological impact u'pon- his development because of cultural factors growing up in a
Hispanic neighborhood in San Antomio. [Vol. 21 RR: 2863 - 2864]. Significantly, Mr.

Garcia’s childhood sexual abuse could Ii'keh.r have had a formative effect upon Mr.
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- Garcia’s own.development of pedophilia. [Vol. 21 RR: 2866]. Dr. Powitzky explained

that sexual abuse often results in psychologicél trauma and resulting issues which are

- common to most people who have been sexually abused; these issues relate to questions
of anger in the abuse victim, a sense of powerlessness, and questions aboutAone’s own
rsexual tdentity. {Vol. 21 RR: 2866 - 2867]. Dr. Powitzky believed that an individual
experiencing “{t|he abandonment, the sexual abuse, tbe neglect thaf [Mr. Garcia] suffered
- would flead to] some sort of problems in living.” {Vol. 21 RR: 2866].

Based upon his experience in treating pedophiles upon his review studies of
pedophiles in structured eﬁvironments; Dr. Powitzky believed that Mr. Garcia would
likely not constitute a &anger within prison. [Vol. 21 RR: 2870 - 2871]. Mr. Garcia
primarily posed a problem of sexually abusing children when he was intoiicated —

‘substance abuse was clearly a precipitating factor to his behavior. [Vol. 21 RR: 2869,
287 11
Mr. Garcia also presented testimony by, Estella Rangel, wﬁo knew Mr. Garc-:ia

from the San Antonio housing project where they had lived. Rangel testified that on

paint. [Vol. 21 RR: 7852 -2854%. s emmdenfés-;oﬁﬁpain sniffing, that Mr.

(Garcia would sexually abuse his step-daughter, leading to his 1981 conviction for sexual
abuse. [Vol. 21 RR: 2853].

Mr. Garcia admitted medical records from the East_-em Maine M-edi.cal Center in
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Bangor, Maine, relating to a suicide attempt by Mr. Garcié. on April 21, 1998. " The notes
and social reports report Mr. Garcia had attempted suicide as a result of dep;‘eSSion._ [Yol.
21 RR: 2888; XXIIAL

During the charge conference, Mr. Garcia objected to the jury charge, x_‘equesting a
“fourth special issue” on the ground that the évidence presented at trial fell outside the |
statutory punishment issues. [Vol. 23 RR: 2890 - 2891].  The trial court denied Mr.
Garcia’s request. iVoI. 23 RR: 2895]. The trial court submitted two statutory punishmenf
‘issues pursuant to Tex.Code Crim.Pro. Art. 37.071(b)(1) &A (2) as well as a “nullification
mnstruction.” [Clerk’s Record (“CR™). 199 - 201; Vol. 21 R: 2898]

During closing argument, the pros;:cutor urgéd the jurors to “follow the law” by
answering the special punishment issues_. consistent with their view_ of the evidence as fit

within the punishment issues:

[YJou told us you that you would follow that law. And third, you told us - -
and, in essence, you told Ms. Little, you told Mr. Beach, and you -toid
myself that, if you people bring the kind of evidence that convinces me the
answer is yes, I'll answer the questions yes. Folks, let me tell you
somethlng, whenever you tald us that, if you had answered very fam‘tly or if

questions yes.
{Vol. 21 RR: 2902 - 2903}.
And throughout the prosecutor’s closing argument, he argued that the evidence -
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presented at trial compelled an affirmative answer on both punishment issues. [Vol, 21
‘RR: 2903 - 2912].

Mr. Garcia’s defense counsel, constrained by the special issues argued to the jury |
the relevance of Mr. Garcia’s mitigation evidence Iargcly within the confines of the
special issues themselves, attempting to convince the jury that Mr. Garcia would.not pose
a future danger because he would be incarcerated, and that he had not acted deliberately.
[Vol. 21 RR: 2916 - 2917]. Counsel conceded that the jurors were obligated by their
oaths to answer honestly the questions posed by the special issues according to fhe-
evidencé presented. [Vol. 21 RR: 2914]. But despite these _iimitatibns, counsel
.nonctheless attempted to convey the fact that Mr. Garcia’s background bore some
mitigating relevance apart from the mefe questions posed by the special issues:

We valuc live. 'We value all buman life. You people especially value life. .

. Iif Fernando Garcia collapsed with a heart attack at this instant, you would
not stand up and gloat. You would net say “Die, Fernando, die, die.”

#* k%

I ask no sympathy fer F emando Garcza Femando lost ali right to

4 to when that line

 was crossed.

We cannot bring you Fernando’s father to tell you that my only
fatherly act began at conceptmn and ended at conception. We cannot bring
you his mother whose only motherty love ended at birth. :
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What do we have ? What is the sum total we can bring you about

this man? ... We do not have the luxury of having any exhibits showing

when Fernando was victimized. What did the neglect, the abuse, the

indifference, the poverty and the hate turn Fernando Garcia from a victim to

a predator? Ouly you can use that in guiding your verdict and your answers

to the special issues.

[Vol. 21 RR:2915,2920 -2921}.

Limited, as it was by the special punishment issues, and confronted with the trial
court’s ad hoc nullification instruction, the jurors returned affirmative responses to the
deliberateness and future dangerousness punishment issues, resulting in the trial court
imposing a sentence of death. [Vol. 21 RR: 2936 - 2937].

REASONS TO DENY THE PETITION FOR WRIT OF CERTIORARI

When the ink was barely dry on this Court’s decision in Penry v. Lynaugh, Mr.
Garcia requested, but was denied, a specific instruction permitting the jurors in his trial to
consider his mitigation evidence apart from its relevance to the special issues —
“deliberateness” and “future dangerousness.” Today, after ninetecn years and nine Penry'

decisions, the State of Texas finally concedes that the instructions in Mr. Garcia’s

punishment chatge did indeed uiﬂ:l’ﬁtg-the,;Eig_hth Amendment. Pefitioner s Brief; p:32.

Adespite the absence of an adequate vehich

effectto Mr. Garcia’s evidence of extensive childhood sexual abuse, of his abandonment by

" ! These are: Penry v. Lynaugh, 492 U.S. 302 (1989); Graham v. Collins, 506 U.S. 461
(1993); Johnston v. Texas, 509 U.S.350 (1993); Penry v. Johnston, 532 U.S. 782 (2001); Tennard v.
Dretke, 542 U.S. 274 (2004); Smith v, Texas (Smith I); 543 U.S. 37 (2004); Abdul-Kabir v.
Quartersman, 550 U.S. ___, No. 05-11284 (4/24/2007); and, Brewer v. Quarterman, 550U .S. _ ,No./
05-11287 (4/24/2007); Smith v. Texas (Snrith IT), 550 U.S. . No.05-11304 (4/25/2007).
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his parents, of the cmoﬁoﬁal neglect he experienced from his elderly caretaker, of his
jmpoveriéhment, of the severe psychological disorder arising from his own childhood sexual
victimization, of his chronic drug and alcohol dependency, and his intoxication at the time
-of the offense, of his depression and suicide attempt, all this evidence is subject 1o a
harmless '_error analysis under Brecht v. Abrahamsm%, 507 U.S. 619 (1993), and asks this
Court to adopt this new spin _to its Penry jurisprudence. See, Petitioner’s Brief, p. 23. For
the reasons be_low, Mr. Garcta would contend that certiorari is unwarranted and should be
deniéd.
L THiS COURT HAS PREVIOUSLY DENIED A | PETITION FOR_WRIT OF
i CERTIORARI ON THIS SAME GROUND IN NELSON V. QUARTERMAN, NO.

- 06-1254 (2607), BUT PETITIONER HAS PRESENTED NO NEW
"BASIS TO ADDRESS CLAIM.

Through seeking a wﬁt of ceftiorari on Mr. Garcia’s unpuAblished panel opiniﬁn,
Petitioner is essentially aéking this Court to re-consider its denial of certiorari nine months
ago on the Fifth Circuit Court of Appeals’ En Banc (iecision in Nelson v. Qu-arte{-man, 472
F.3d 287 (5™ Cir. 2006). See, Nelson v. Quarterman, 551 U.S. | 06-1254 (June 18,

2007).(Order denying certiorari).

I Nelson, e B Bano Fifth Clrcultgrimtedreh ' mg(mlts earlxerpanelde
following this Court’s cerﬁorari grants in Abdul-Kabir v. Quarterman, 550 U.S. | No.
05-11284 (4/24/2007), and, Brewer v. Quarterman, 550 U.S. | No 05-11287
(4/24/2007)', and feversing its earlier denial of relief based on the Circuit’s own application
of Penry jurisprudence, acknowledged that this Court’s Peﬁ:;y jurisﬁrudence.requires ju}'ors
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“be able to give Sull consideration and effect {o the mitigation evidence presented at trial.
Nel&on, 472 F.3d at 316. Concluding that _the panel decision had violated this Court’s Penry
Jurisprudence, the En Banc Cogrt remanded the case for a new punishment trial. The Court
did so without condu?ting a separate harm analysis, expressly rejecting the harmless-error
stand_ard from Brecht v. Abraizamson to Penry ;arror. Nellson, 472 F.3d at 314 - 315.

 The State of Texas subsequently sought a petition for wri_t of certiorari challenging,
iﬁter alia, ;he Fifth Circuit’s rejéction of a har_mless.error standard under Penry. See,

Quarterman v. Nelson, No. {)6-1‘254, Petition for Writ of Certio.réri, pp. 27 - 30. The

State’s challenge to Nelson was pending at the saﬁxe time this Court was dgciding Abdul-
Kabir and Brewer, and the Court was .cleari-yl cognizant of Nelson and its import in the
context of Abdul-Kabir and Brewer. During oral argument, counse} for Abdul-Kabir' and
Brewer proposéd vacaﬁng those c;ases in light of Nelson and members of this Court noted

the State’s assurances that it would seek certiorari in Nelsorn. See,” Abdal-Kabir v.

' Quarterman, No. 05-1 1284, and Brewer v. Q—ud-rterman, 035-11287: Transcript‘of Oral

Argument, at 5,7 (J anuary 17, 2007). Certainly, this Court would not have mistaken the

KablrandBrewer and file filing of a cértiorari petition cencurxfent with-these latter two
cases provided this Court a prime opportunity to conclusively resolve this issue, had the .
Court concluded that the issue had any lingering import to the Court’s Penry jurisprudence.

' Nevertheless, two months after this Court’s decisions in Abdul-Kabir and Brewer it denied
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certiorari in Nelson. See, Nelson v. Quarterman, 551. U.S. __,06-1254 (June 18,
2007)(Order denying certiorari). There were no dissents within this Court to the denial of
certiorari, despite Nelson’s governing rule — complete With the rejection of a separate harm
analysis — to the Fifth Circuit’s application. of Penry.

| Petitioner now seeks to raise this same issue which this Court so recently determined
to be unworthy of certiorari. But there is nothing about Mr. Garcia’s.case — an unpublished,
per curiam decision ~ which would merit 2 grant of certiorari. Because it is unpublished,
the precedential value of Mr. Garcia’s case is marginal under the Fifth Circuit’s local rules.
See, Fed.R.App.Pro. Local Rule 47.5.4 (“Unpublished opinions issued on br after January
1, 1996 are not precedent, except under the doctrine'o.f res judicata, collateral estoppel or law
of the case . ... An unpublished opinion may, however, be persuasive.”). Even assuming
arguendo that the panel’s _resolutioﬁ of Mr. Garcia’s Penry claim"withqut Va Brechf harmless
errbr analysis was erroneous, the decision has neither nationw'ide or even cireﬁit—ﬁvide
importance; it is not binding upon the Fifth .Circuit. as a whole, nor even upon other Fifth

Circuit panels or lower courts. The decision in Mr. Garcia’s applies to no one other than

Petitionorhas p'réiziﬁéd:aﬁo :cempeﬂiﬁgf ‘basis for this Coutt to-Tevisit its recent denial
of certiorari on this issue. Petitioner cites no intervening decisions by this Court which
question the Fifth Circuit’s holding in Nelson. Indeed, Petitioner raises fundamentally the

same argument in this case as it did in Nelson. See and compare, Quarterman v. Nelson,
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No. 06-1254 Petition for Writ of Certiorari, pp. 27 - 30, with Quarterman v. Garcia,

No.07-1052, Petition for Writ 6f Certiorari, pp. 23 - 30. Petitioner has cited no specific
portion of this Court’s Penry jurisprudence indicating that a separate harm analysis is
. required, or even appropriate under Penrp.’ To be sure, the Penry II decision suggests
precisely the opposite, that a separate harm analysis is ﬁot appropriate upon a finding of
Penry error. In Penry II, while reversing John Paul Penry’s death sentence a second time
for Penry error, this Court also addressed a separate Estelle v. Smith, 451 U S. 454 (1981)
error in the petitibn, b_ut concluded the error was harmless under Brecht. P_enrry I, 532 U.8.
at796. This Court’s contrast in treatment of these to errors is telling i;l the present case.
Petitioner neither acknowledges Penry 11, nor presents any recent Penry jurisprudence
indicating that Penry I is inéonsistent with this Court’s prévious or subsequent Peﬁr;y
deqisions. Penry -II was not lost on the Fifth Ciréuit_, however; in Nelson the Fifth Circuit
expressly cited to this Court’s Penry IT decision as partial cdhﬁrmatioﬁ of its_ rejection of a
separate harm analysis for Perry error. Nelson, 472 F.3d at 314.

In addition to the lack of merit t;) Petit-ioner’.s groﬁﬁds for certiorari, this Court is

ngoertiprari: Petitioner’s

? Petitioner suggests that this Court’s decision in Hitchcock v. Dugger, 481 U.S. 393 (1987),
and summary remand in Signletary v. Smith, 507 U.S. 1048 (1993), suggests that Penry error
can be subject to harmless error. Petitioner’s Brief, at 28. Petitioner reads more into these
cases, however, than the cases provide. In Hitcheock, this Court noted that the State had never
made any attempt to argue harmless error, and therefore did not address the issue. Id., at 399,
The Court’s resolution of Hitchcock, and its GVR in Smith does not establish the propcsxtmn on
which Petitioner seeks to rely.
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11™ hour presentation of the harmless error defense before the Court of Appeals. Despite
extensive litigation of Mr. Garcia’s Penry claim in state and federal court, both on direct
appeal from his conviction and in post-convictién proceedings, Petitioner failed to raise a
harmless error argument until it raised the defgnse in a Supplemental Brief before the Céurt

of Appeals on rehearing, 13 years into the litigation in this case. See, Garcia v. Quarterman,

03-1109, Supplemental Brief of Respondent, p. 7 - 13. And even at this point, Petitioner’s
briefing on thc; issue was cursory, and devoid of any discussion'of the specific evidence
presented in this case. As such, it provided the court Qf appeals no basis to determine how
the denial of a proper vehicle to consider Mr. Garcia’s mitigation might have been h.annless.
It was certainly not incumbent for the Court of Appeals in this case to determine without
Petitioner’s guidance why the. jurors’ preclusion from giving gffect to Mr Garcia’s
mitigation evidence mighthave been harmless. See, United States v. Vega Molina, 407 F.3d
511, 524 (i“ Cir. 2005) (Court declined to consider harmle_ssnass of error in light of
Government failure to brief issué, commenting “we choose not to .do the government's

homework.”)..

itigants wi-thhal.dii;g a defenseunnl late in-the
pro-eeedjiélgsg Gran? erryv. Greer, a81 .UI.S-‘ 129, 132 (1.98_-'7') (“We-h;veaso expressed our
reluctance to adopt rules that allow a party to withhold raising a defense until after the "main
event” — in this case, the proceeding in the District Court— is over.”). The federal courts

have routinely held that the harmless error defense is subject to waiver if not timely and
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properly presented. See, United States v. Cacioppo, 460 F.3d 1012, 1025 - 1026 (8® Cif.
2006) (“the Govcmmenlt did not argue that the alleged instructional error was harmless, and
the failure to do so waives any right to such review”); Sanders v. Cotton, 398 F.3d 572,
582 (7th Cir. 2005) (“The Respondent also argues that any error in the jury instructions was
harmless . . .. However, the Respondent did not make this argument in the district court, so
it is waived.”); Lam v. Keléhner,'304 F.3d 256, 269 (3d Cir.2002) (“The first flaw in the
Commonwea.lth‘s harmless error argument is that it was never raised before the District Court
and was therefore waived.”); and, Nelson, 473 F3dat3l6-3 1’? (Dennis, J, concurring op)
(* I am now convinced that the state waived any argument concerning harmless error by

' failing to raise it in the district court.”). See also, 2 R Hertz & J, Liebman, Fed. Habeas

Corpus Pract. & Proc., § 31.2, at 1373 - 1374 & n. 1 (4th ed.20.01) (“Like otlmr habeas
corpﬁs reiief, the “hérmless—error” obsiacle does not arise until_the state asser_ts it; the state’s
failure to do so in a timely .and unequivocal fashion waives the ;iefense. Indeed, the
“harmle;ss error tule is particularly susceptible to the types of abuse thathave led the Supreme

‘Courtto call for strict application of waiver rules to the state in habeas corpus proceedings.”).

in raising-its harmless error defense un

case i the same procedural posture as tha% in Nelson, 473 F.3d at 31 4, 316-317. Assuch

b

Petitioner waived any harmless error defense for further review by raising it too late in the
proceedings. This Court should not excuse Petitioner’s thirteen year delay in raising its

defense unti] the twilight of this litigation.
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II.  THEISSUE BEFORE THIS COURT LACKS THE WIDESPREAD IMPORTANCE
UNDERLYING THIS COURT’S DECISION TO GRANT A WRIT OF
CERTIORAR! DUE TO THE UNIQUENESS OF THE TEXAS DEATH PENALTY
STATUTE AND LIMITED NUMBER OF TEXAS INMATES SUBJECT TO THE
STATUTE.

Certainly, in this Court’s decision whether to allocate its scare judicial resources to
“a writ of certiorari, the widespread applicability of the Court’s ruling is of paramount
concern. In the present case, the Court is being called to address an issue of rapidly
dwindling importance since the issue focuses primarily upon the sui generis Texas death.
penalty statute, Tex.Code Crim.Pro. Art. 37.071. This statﬁte is uﬁli—ke anﬁ other State’s
death penalty statuté, save one,” and the_refore, the issue at hand would not, as a general
matter, affect death penalty jurisprudence outside of Texas itself. |
The impact of this Court’s decision.will be fﬁrthér limited within Texas, however, aé
aresult of the Texas Legis_lafure’s amendment to the statue under which Mr. Garcia’§ death
.sentence was assessed. In 1991, in response té this Court’s Penry decision, thé Texas
Legislature amended Art. 37.071 to include the type of instruction mandated by Pém;v. In

contrast to the inmates sentenced under the pre-amended statute; Art .37.071, Sec. 2(e),

-provides for a distinct spec 1}

* Oregon’s death penalty statute, Or. Rev.Stat. 163.150, is worded similarly to Texas’s death
penalty statute, but in contrast to the State of Texas, Oregon courts recognized earty-on after Penry I the
necessity of providing a broadly worded mitigation instruction. See, State v. Tucker, 315 Or. 321, 332,
845 P.2d 904 (1993); State v. Wagner, 309 Or 5, 786 P2d 93 (1990). In fact, each QOregon death
sentence imposed prior to 1991 was reversed on the basis of this Court’s Penry decision. See, William r.
Long, “A Tortured Mini-history: The Oregon Supreme Cowrt’s Death Penalty Jurisprudence in the 1990's
39 Williamette L. Rev. 1, 5(2003). Oregon’s early and consisient recognition of the breadth of Penry
removes Oregon’s death penalty jurisprudence from the Court’s concerns in whether a grant of certtorari
will have widespread application outside of Texas.
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evidence independent fro_m the other (aggravating) punishmenf issue. See, Tex.Leg. Acts
1991,ch.838,§ 1, p. i899, eff. Sept. 1, 1991. Due to the 17-year p-assage of time since the
statutory amendment, a -deciéion by this-Court would have limited applicability to pre 1991
death sentenced Texas inmates simpiy due to atirition. During oral argument before this
Court in Abdul-Kabir andrBrewe;i-, the '_Stafe of Texas a&vised the Court that there are only
an estimated 47 inmates remaining on Texas’ death row who were tried under the pre- 1991

statute. See, Abdul-Kabirv. Quarterman, No. 05-11284, and Brewer v. Quarterman, 05-.

11287: Transcript of Oral Argument, at 43 (January 17, 2007). Of this humber, only 25
cases appear to be 111 acfive iitiga—tion in state or federal court, another nine having completed
federal prqceed_ings by ﬁhe time of oral argument; .Ibid. It 18 unclear among these
remaining 25 active cases which ones rwoulc.i even merit Pet;-ty relief. To put this small

‘number in context, as of the filing of this brief in oppdsitibn, there are 369 inmates on Texas’

death row..See, http://www.tdci .state.tx.us_/stat/ offendersondrow him. Cléarly, the total
number of Texas inmates who could possibly-be affected by any decision of this Court is

quite small.*

* Even among this small group, there is unlikely to be a flurry of new litigation among the
current inmates tried under the pre-1991 statute whose cases are complete. The Texas Court of Criminal
appeals has concluded that Texas” statutory “abuse of the writ” doctrine will sometimes bar litigation of
Penry claims not previously raised. See, Ex parte Hood, 211 S W.3d 767 (Tex.Cr.App. 2607). The Fifth
Circuit has similarly concluded that inmates sentenced under the pre-1991 statute who did not present the
issue in an earlier federal proceedings are precluded from doing so in a successive writ proceeding. In re
Kunkle, 398 F.3d.683, 684 -685 (5® Cir. 2005). Thus, the potential group of petmoners affected by a
decision would be quite small, indeed. _
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to a few dozen inmates at most, who were tried under a statute amended nearly two decades
ago. A decision on this case would have no nationwide impact, and little state-wide impact.

I11. A HARMLESS ERROR STANDARD IS INAPPROPRIATE. IN THE

CONTEXT OF PENRY ERROR BECAUSE THE UNIQUE PREJUDICE
FROM THE DEPRIVATION OF AN ADEQUATE VEHICLE TO
CONSIDER - MITIGATING EVIDENCE IS IMPOSSIBLE TO
QUANTITATIVELY EVALUATE IN LIGHT OF THE JURORS’
OBLIGATIONS TO UNDERTAKE A REASONED MORAL .RESPONSE.

Although Petitioner contends Penry error is simply “garden variety trial error” subject
to a harmless error analysis under Brecht, Petitioner’s Bfief, p. 26, Petitioner misperceives
the nature of Penry error. The nature of error appropriate for a Brecht’s harm analysis are
those types of errors which may be quan'titatively assessed, Arizonav. Fulm inante, 499 U.S.
279, 307 - 308 (1991), and there are several types of error which, due to their nature of
lending themselves to an objective assessment of historical fact, are amenable to a harmless
error review. The effect of the admission of an illegally obtained confession, for example,
Fulminante, or even the effect of an erroneous jury charge on the burden of proof for a

statutory presumption, Rose v. Ciark; 478 U.S. 570 (1986), are all questions of fact which

maybeanalyzed in.contexto:

how jurors could have considered evidence adduced at tr.ail, cannot be quamitative-ly

measured, see, ¢.g., Sullivan v. Louisiana, 508U.8. 275 (1993) (erroneous instruction on
reasonable doubt); and, Beck v. Alabama, 447 U.S. 625, 642 (1980) (denial of instruction

on lesser-incleded offense). Errors which are not subject to quantitative measurement are
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immune from a harm analysis. See, United States v. Gonzalez-Lopez, 548 U.S. 163 (2006)
(explaining that errors deemed “structural” and not subject to harm analysis are those which

(131

are “"are necessarily unquantifiable and indeterminate.”).

* The nature of Penry error is broader than the “g_arden variety trial error” which
Petitioner contends it to be. Petitioner’s Brief, p. 26. The jury’s preclusion of giving full
effect to the Mr. Garcia’s mitigation evidence — in contrast to questions of historical fact —
defies a quantitative analysis of the evidence precisely because the jurors® role in Penry to
make an amorphous moral judgment call. The Nelson Court correctly concluded as much
in its rejection of a Brecht analysis, explaining that jurors evaluation in Penry is particularly
unsuitable to a qu-ahtitative measure by an appellate court:

This reasoned moral judgment that a jury must make in determining whether
death is the appropriate sentence differs from those fact-bound judgments -
made in response to the special issues. It also differs from those at issue in
cases involving defective jury instructions in which the Court has found
harmless-error review to be appropriate. . . . . Given that the entire premise of

the Penry line of cases rests on the possibility that the jury's reasoned meoral
response might have been different from its answers to the special issues had

it been able to fullv consxder and give effect to the d&fendant's mlt;gatmg

unéble to make ‘m a Penry case, 'wc declm.e tb do.so nc‘:w
Nelson, 274 F3d at 3 15 (emphasis added)(citations omitted).

Ina con-curring decision, Yudge Dennis, who had previously approved of a separate
harm analysis under Brecht in his concurring panel decision, reversed himself and
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specifically rejected his prior reasoning, explaining that Penry error it is not subject to
quantitative assessment in the context of the evidence presented at trial: “a Penry I violation
is not a ‘trial error’ because it is imposs_i‘ble for a reviewing court to ‘quantitatively’ assess
‘what affect the mitigating evidence would have had on the sentencihg Jury if it,ﬁad not been
grénted the discretion to.choose between a life or a death sentence . . 7). Nelsoﬁ, 472 F 3d :
at 335 - l336.

While vigorously disagreei.ng with the En Banc Court’s Penry analysis, and despite
the sﬁeciﬁc' discussion of the inappropriateness of harmless errof standér& by both the
' majority and concurrence, none of the dissenters disagreed with the Court’s conciusion that
a harmless error analysis was appropriate to Penry error. See, Nelsen, 472 F.3d afa 337 -
348 (Dissenting Op.of Jones, C.J, joined by }ollly, Smith, Barksdale, Garza and Clement);
id., at 348 - 351 (Dissenting op. of Smith, 1) dd., at 351 - 353 (.Dissentiné op. of Clement,
joined by Jones, Jolly, Smith, Barksdale and Garza); and, id., at 353 - 362 (Diéé-enting op-
of Owen, Jolly and Smith). | |

-~ And as this Courtrecently reiterated, a quantitative assessment of the mitigating value

with a Penry analysis. See, Brewer, 550 U.S. at ___, slip op. at 7 (“Nowhere in our Penry
line of cases have we suggested that the question whether mitigating evidence could have
been adequately comsidered by the jury is a matter purely of quantity, degree, or

immutability.”); and, Abdul-Kaebir, 550 U.S. at ___, slip op. at 24 (rejecting lower court’s
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conclusion that Pénry violation did not occur because “even though Cole's mitiéating
evidence may not have been as persuasive as Penry's, it was relevant to the question of Cole's
moral culpability for precisely the séme réason as Penry's.”).

Even a cursory review or Mr. Garcia’s mitigation evidence demonstrates its lack of
susceptibility to a quantitative evaluation of how jurors, had they been permittéd to give
effect to Mr. Garcia’s mitigating evidence, might have done so. Mr. Garcia’s history of
repeated sexual victimization as a child, his resulting psycilologicai disorder, his parental
abandonment and childhood poverty, the emotional neglect experienced as a child, his
prolonged substance abuse, even his depression and suicide attempt — all defy quantification
since the evidence in question is not merely one of historical fact and how .it fits in relation
to other evidence presented at trial. Rather, such evidencé goes to the core of the jurors‘
inherently subjective, value-driven decision making in the context of an individﬁaiized
sentencing decision: whether each ‘jumr finds such évidence to be m-itigating, and if so,’
whether such evidence is sufficient, if mitigating, is sufficiently so to merit a life sentence
despife the jurors’ findings on the aggravating evidence. See, Cordova v. Staté,-733

SiW.2d175, 189

rApp 1987) (“The amount of weight that
any particular -pieée:of m-itigﬁting=evid'éﬁCe is left to "the raﬁge of jﬂdghieﬁtand d'iécre'tién'-'
exercised by each juror. ... Under our capital punishment scheme and procedures, mitigation
is given effect by whatever influence it might have on a juror in his deciding tht_a answers to

the special issues.”) (quoting Adams v. Texas, 448 U.S. 38, 46 (1980)); and, McFarland v.
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State, 928 S.W.2d 482, 498 (Tex.Cr.App. 1996) (“Because the weighiﬁg of “mitigating
evidence" is a :subj ective determination undertaken by each individual ju;or, we decline to
review that evidence for "sufficiency." We defer to the jury's conclusion that the evidence
did not warrant a sentence _of life imprisonment.”). Unlike other erfofs which relate to
questions of fact, given the truly unique and subjective nature of the jurors’ evaluation of
mitigation evidence in the context of Texas’ death penalty statute, any attc_*mpt by an
appellate court to determinc how the individual jurors might have been affected by the
evidence is purely speculative. See and ¢f., Sullivan, 508 U.S. at 281 (“A reviewing court
can only engage in pure speculation ~—- its view of what a reasonable jury would have cione.
-And when it does that, "the wrong entity judge[s] the defendant[‘s moral culpability].”
{citation omitted)). Any harm evaluation in the context of Penry error would ncc.éssarily |
require second-guessing by the ap_f;ellate court, substituting its own 6pinion for that of the
jurors who were d_eprived of the opportunity to pass their own moral ju;i—g-ment upon the =

evidence.

IV Tais COURT’S MOST RECENT PENRY DECISION IN SMITH V. TEXAS

The question raised by Petitioner appeats tobave already beendec ided by this Court
in Smith 1, a contention made by the State of Texas in its certiorari petition in Nelson.

See, Quarterman v. Nelson, No. 06-1254 Petition for Writ of Certiorari, p. 30 (“the

applicability of the harmless-error review is directly at issue in Smith v. Texas, No. 05-11304
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and 1s currently pending béfore the Court.”) (cmphaéis added). Mr. Garcia would éugg_est
that Smith II addresses Petitioner’s contentions in this matter, concluding that the question
of harm frqm Penry is subsumed into the question of error in itself.

Smith IT address.ed the CCA’s decision on remand following this Court’s reversal
for Penry error in Smith I See, Smith I, 543 U.S. at 48 - 49 (bolding nullification
instruction did not cure underlying Penry crror). On rerﬁand, the CCA subjected Smith’s
claim to the state harmless error standard forjufy ;:harge error set out by Tex.Code Crim.Pro.
Art. 36.19° Coristminé this Court’s Penry I and I decisions to address distinct errdrs, .the
CCA conciuded that Smith had not properly preserved his objection to the punishment
charge, and subjected his claim to the more stringent harm analysis under tﬁe state harm
standard. Ex parte Smith, 185 5.W.3d 455, 463 - 464, 467 (Tex.Cr.App. 2006). The CCA
: Liconcl-ud_ed that Smith had not been p_réjudiced because he had n;ot_ demonstrated “‘actual
harm’ much less ‘egregicus haﬁh”’ froﬁa the Penry error. Smith, 185 S.W.3d at 468 - 472.

Th;is Court granted certtorari this time fo address the CCA’s applied harm standard.

This Court rejected the CCA’s “egregious harm” standard to the constitutional question

re\newed for harm——.underrm E es:f0:pret
and the “egregious harm” standard; Whlch—apphes to “walved” charge SETOT. Id at 171 ’I‘hc CCA has
explained that following a timely objection, reversal is required “if the error is ‘calculated to injure the
rights of defendant’ which means no more than that there must be some harm to the accused from the
- error.” Ibid. If not objection was made, reversal will not be made unless it was “egregious” and created -
such harm that he "has not had a fair and impartial trial” Ibid.

In Arline v. State, 721 3.W.2d 348 (Tex.Cr.App. 1986), the Court explained that “the presence
of any harm, regardless of degree, which results from preserved charging error, is sufficient to require a
reversal of the conviction. Cases involving preserved charging error will be affirmed only if no harm has
occurred.” Kd., at 351.
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before it. Instead, the Court cited with approval the CCA’s previously adopted review of
Penry error in which a finding of error subsumed the question of harm:

Under Almanza, once Smith established the existence of instructional
error that was preserved by a proper objection, he needed only to show he
suffered "some harm" from that error. In other words relief should be granted
so long as the error was not harmless. 686 S. W. 2d, at 171. It would appear
this lower standard applies to Smith's preserved challenge to the special issues.

. The Court of Criminal Appeals explained in its recent decision in Penry
| v. State, 178 S. W. 3d 782 (2005), that once a state habeas petitioner
establishes "a reasonable likelihood that the jury believed that it was not
permitted to consider" some mitigating evidence, he has shown that the error
was not harmless and therefore is grounds for reversal. Id., at 786-788 (citing

‘Boyde v. California, 494 U. S. 370 (1990)). We note that the Court of Criminal
Appeals stated in dicta in this case that even assuming Smith had established
that there was a reasonable probability of error, he had not shown "*actual'
‘harm," 185 8. W. 3d, at 468, and therefore would not even satisfy the lower
Almanza standard. We must assume that this departure from the clear rule of-

Penry v. State resulted from the state court's confusion over our decision i in
Smith I.-

The Court of Criminal Appeals is, of course, required to defer to our
finding of Penry error, which is to say our finding that Smith has shown there
was a reasonable likelihood that the jury interpreted the special issues to
foreclose adequate consideration of his mitigating evidence. See Johnson v.
Texas, 509 U. S. 350, 367 (1993). Accordingly, it appears Smith is entitled

to relicf under the state harmless-error framework, . -

- Calderon: vColeman,SZS U.Ss. '1:4‘-1:, 152(£99 ens T, joined by Souter, Ginsberg &
Breyer, dissenting) (““a fair reading of the Chief Justice’s opinion for the Court in Bayde v.

California. . . indicates that the heightened ‘reasonable likelihood’ standard endorsed in that

case was intended to determine whether an instructional error ‘requires reversal.””(internal
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citations omitted).
This Couﬁ’s approval of the CCA’s harm analysis in Penry v. State 178 8. W.3d 782,
a decision which construed a finding of charge error under Boyde as ipso facto containing
some harm, and tﬁerefore mandating relief, at 2 minimum .suggestsr that a separate harm
analysis is not a part of Penry. The mere fact that jurors were precluded from giving effect
to a defendant’s mitigating evidencé is sufficient to deprive the defendant of a fair trial
_because the jurors were precluded from considering and giving their moral response to
evidence presented in mitigation, separate from simply rebutting the aggravating cvidence-
at trial.  This conclusion is consistent with this Court’s previous Penry decisions, in
p'aﬂichlar Penry II, in whicﬁ this Court reversed the sentence upon a finding of error, yet
-subjected a separate claim to a separate harmless error review. Id., 532 U.S. at 796.
Slimilarly, the Fifth Circuit panel’s treaﬁmént of Per'zry. error in Mr. Gdrcia’s case, as well as
_ the En Banc Court’s treatment of the eﬁor in Nelson, is consistent with this conclusion.
Insofar as Petitioner has conceded that there was a reasonable likelihood that the jurors were

précluded from giving full effect to all of Mr. Garcia’s mitigating evidence, Petitioner’s.

wouldhave experienced someharin from the jutors being ableto give effectiohis mitigation
evidence.
- C ONCLUSION

Certiorari is plainly not warranted in the instant case. This Court has recenily rejected
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this precise issue in‘Nelsan and Petitioﬁer has offered no new reason to address this issue;
or why this Court was even mistaken in its previous denial of certiorari in Nelson.
- Further, due to the uniqueness of the Texas death i)enalt'y statue among death penalty
jurisdictions coupled _withrthe amendment to the 1991 statute, and the declining number of
- Texas inmatés remaining who were convicted under the statute, the issue carries no
jurisprudential significance outside of a handful of Texas inmates.

Moreover, Penry crror is uniquely unsuitable to a harm analysis because the error
directly relates to the jurors subjective normative judgments reg‘arding- the evidence with
which they were unable to give effect. This type of evaluatién — in contrast to typical “trial
error” is impéssib‘le to qﬁantify. It s unnecessary for this Court to clarify this point in light
of its prior Penry jurisprudence, as well as the Fifth Circuit’s discussion of this point in
Nelson.

Fiﬁally, in light of this Court’s decision in Sin?'th ZI, the question has been implicitly
resolved against Petitioner. A finding of Penry error satisfies a showing of sufficient harm

to require reversal of a death sentence because the preclusion of the jury from being able to

ive e.ffﬂ@ﬁt_-te'a_fd¢féil@éaﬂ;1_'tﬁ’-is_-m%ﬁ:gafﬁi@n'eﬁﬁdcn_céidﬁpri-'\'re_s the defendantaf '

afmrtnalat }ﬁuhishihe-nt'fht%ugh"dei:riving the _}HIOI‘S of a vehicle 'i.n. giving effect to his
mitigating evidence which is either irrelevant to, or bears relevance beyond the scope of the
statutory punishment issues.

This Court should therefore deny certiorari.
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