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The government acknowledges the square con-
flict among the courts of appeals on the question pre-
sented — whether proof that an asylum seeker was
coerced to participate in persecution by threats of
death and torture should be taken into account in de-
termining whether to apply the INA’s “persecutor ex-
ception.” See Opp. 11 (“The Eighth Circuit [has] held
that involuntariness is one of many relevant factors,
while the Fifth Circuit held that it is irrelevant to
application of the INA’s persecutor exception.”) And
the government does not dispute that this legal issue
arises frequently in asylum applications.

The government asserts nonetheless that certio-
rari should be denied on two grounds. First, it points
to petitioner’s supposed concession below that his
“subjective intent” was “irrelevant.” Opp. 8. But that
argument confuses two analytically distinct legal
concepts — duress and intent. This Court has recog-
nized that a person can act intentionally and yet still
be entitled to a duress defense. See, e.g., Dixon v.
United States, 126 S. Ct. 2437, 2442 (2006). Accord-
ingly, any concession regarding petitioner’s intent
has no bearing whatsoever on the contention — ex-
pressly presented to and rejected by the court of ap-
peals — that the fact that he was coerced into partici-
pating in persecutory acts should be taken into ac-
count in determining whether the persecutor bar ap-
plies to his asylum claim.

Second, the government inexplicably contends
that the question presented does not encompass the
issue on which the courts of appeals have divided be-
cause, in the government’s view, the question pre-
sented 1s “whether involuntariness provides a cate-
gorical defense to the persecutor bar,” and no court of
appeals has adopted that rule. Opp. 10 (emphasis
added).
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In fact, the question presented expressly focuses
on the correctness of the standard adopted by the
court below, that involuntariness is per se irrelevant
to the application of the persecutor bar: “whether
this ‘persecutor exception’ prohibits granting asylum
to, and withholding of removal of, a refugee who is
compelled against his will by credible threats of
death or torture to assist or participate in acts of
persecution.” Pet. 1. It thus squarely puts before the
Court the correctness of the Fifth Circuit’s categori-
cal rule — applied here to bar consideration of the
undisputed fact that petitioner was coerced to assist
his captors under threats of death and torture — as
opposed to the Eighth Circuit’s standard, which re-
quires consideration of coercion in determining
whether to apply the persecutor bar.

The government also addresses the merits of the
issue. Although these arguments provide no basis for
declining review in the face of the conflicting lower
court decisions and the importance of the issue, the
government’s statutory analysis is wrong. The plain
language and legislative context make clear that
Congress never intended the INA’s persecutor excep-
tion to apply to asylum-seekers forced to engage in
persecutory acts. Review in this case is therefore
warranted.

A. This Case Squarely Presents For Review
The Acknowledged Conflict Over The Ques-
tion Whether Coercion Is Relevant to the
Persecutor Bar.

We showed in the petition that there is a clear
conflict among the courts of appeals with respect to
whether duress may preclude application of the per-
secutor bar and that this issue arises frequently in
asylum applications. The government agrees that
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there is a conflict (Opp. 11) and does not dispute the
1mportance of the issue. Instead it asserts that “[t]his
case would not provide an appropriate vehicle” for
resolving the conflict for two reasons: first, because
petitioner “conceded in the court of appeals that sub-
jective intent is ‘irrelevant”; and, second, because
the petition supposedly seeks review of a different
question — “whether involuntariness provides a cate-
gorical defense to the persecutor bar.” Opp. 10. These
arguments are entirely without merit.

1. As the government recognizes, petitioner ar-
gued in the court below “that compulsion is one ‘rele-
vant’ ‘factor[]’ to be considered” in deciding whether
to apply the persecutor bar. Opp. 10 (quoting Pet.
C.A. Br. 19). The court of appeals, as the government
again acknowledges, considered and rejected that ar-
gument: “the court held that “/t/he question whether
an alien was compelled to assist authorities is irrele-
vant, as 1s the question whether the alien shared the
authorities’ intentions.” Opp. 5 (quoting Pet. App. 2a)
(emphasis added). Accordingly, the issue of the rele-
vance of coercion under the persecutor exception
plainly was explicitly raised and decided below.

Petitioner’s supposed concession of the “irrele-
vance” of his “subjective intent” has no bearing on
whether the coercion question is properly presented,
because the issue of “subjective intent” is analytically
distinct from coercion. The claim of asylum seekers,
like petitioner, who argue that coercion is relevant
under the persecutor exception is that they were co-
erced into engaging in admittedly intentional acts of
persecution against their will.

This distinction between “voluntariness” and “In-

tentionality” is recognized in the criminal law de-
fense of duress:
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Like the defense of necessity, the defense of
duress does not negate a defendant's crimi-
nal state of mind when the applicable of-
fense requires a defendant to have acted
knowingly or willfully; instead, it allows
the defendant to “avoid lLiability * * * be-
cause coercive conditions or necessity ne-
gates a conclusion of guilt even though the
necessary mens rea was present.”

Dixon v. United States, 126 S. Ct. 2437, 2442 (2006)
(quoting United States v. Bailey, 444 U.S. 394, 402
(1980)). Under the criminal law, therefore, a defen-
dant may have engaged in every element of an of-
fense — including acts that were “knowing” or “will-
ful” — but nonetheless be excused from liability by
the defense of duress. Similarly, an asylum seeker
may have intentionally participated in or assisted
persecutory acts — and therefore have acted with
“subjective intent” — but nonetheless be protected
from operation of the persecutor bar because those
actions were coerced by threats of injury or death.
Any concession regarding petitioner’s subjective in-
tent is thus wholly irrelevant to his claim that coer-
cion must be considered in determining whether to
apply the persecutor bar.!

For the same reason, the government is wrong in
characterizing our argument that “[t]he plain mean-

1 The government’s argument about a “concession” regarding
intentionality is misplaced for a second reason. The court of ap-
peals explicitly held that intent is also irrelevant to the applica-
tion of the persecutor bar: “[t]he question whether an alien was
compelled to assist authorities is irrelevant, as is the question
whether the alien shared the authorities’ intentions.” Pet. App.
2a (emphasis added). The lower court’s explicit holding makes
any concession completely irrelevant.
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ing of the word ‘persecution’ requires purpose and in-
tent on the part of the actor” (Pet. 24), as an asser-
tion that subjective intent is relevant to the resolu-
tion of this case. Opp. 8. We simply were explaining
why the plain meaning of the term “persecution” re-
quires consideration of coercion — because participat-
ing in or assisting with “persecution” requires “hos-
tility or malignity.” Pet. 24 (quoting Oxford English
Dictionary (2d ed. 1989)).

Even though the two issues are analytically dis-
tinct, however, the Court’s resolution of the coercion
issue 1s likely to provide useful guidance to the lower
courts regarding the relevance of subjective intent to
application of the persecutor bar, an issue as to
which they also have reached conflicting determina-
tions. See Pet. 14-17. The analysis employed by the
Court in determining whether the statutory term
“persecution” is negated by coercion inevitably will
shed light on how to resolve the claim raised in these
cases that an individual may not be found to have
engaged 1n “persecution” if he did not know that his
actions were assisting in persecution. Addressing the
meaning of “persecution” here thus likely will enable
the courts of appeals themselves to resolve the con-
flict regarding intent.

2. There also is no substance to the government’s
contention that the petition presents a question —
“whether involuntariness provides a categorical de-
fense to the persecutor bar” (Op. 10 (emphasis add-
ed)) — distinct from the issue on which the circuits
are divided. The question presented in the petition
1s:

Whether this “persecutor exception” pro-
hibits granting asylum to, and withholding
of removal of, a refugee who is compelled
against his will by credible threats of death
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or torture to assist or participate in acts of
persecution.

The court below answered that question in the
affirmative, applying Bah to conclude that “[t]he
question whether an alien was compelled to assist
authorities 1is irrelevant.” Pet. App. 2a (citing Bah v.
Ashcroft, 341 F.3d 348, 351 (5th Cir. 2003) (“forced”
participation “not relevant”)). In contrast, the Eight
Circuit answered that question in the negative in
Hernandez v. Reno, 258 F.3d 806 (8th Cir. 2001),
holding that application of the persecutor bar does
require that the BIA take into account that the asy-
lum seeker’s behavior was compelled.

The question presented squarely poses the issue
whether the categorical rule adopted by the court be-
low was correct. That determination differs from the
Eighth Circuit’s rule and this case is an excellent ve-
hicle to resolve the question whether the court
adopted an erroneous legal rule in this very case.

3. Resolution of the question presented is also
plainly relevant to the outcome in this case, despite
the government’s bizarre — and wholly unsupported —
speculation that “it is far from clear that the differ-
ence between [the Fifth and Eighth Circuit’s] ap-
proaches would make a difference in this case.” Opp.
12. The government does not (nor could it) dispute
“that [petitioner] was compelled to participate as a
prison guard.” Pet. App. 6a. Nor does the government
dispute that the Fifth Circuit rejected petitioner’s
appeal because “the question whether an alien was
compelled to assist authorities is irrelevant.” Pet.
App. 2a (citing Bah, 341 F.3d at 351). If petitioner
had filed his appeal in the Eighth Circuit, that court,
in contrast with the court below, would have consid-
ered the fact that he was coerced as relevant to de-
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termining whether he was “culpable to such a degree
that he could fairly be deemed to have assisted or
participated in persecution.” Hernandez, 258 F.3d at
813.

To be sure, there is no guarantee that considera-
tion of coercion would have led to a different result
regarding the application of the persecutor bar in
this case. But that will be true in every case in which
review 1s sought from the Fifth Circuit’s categorical
standard — surely the government does not mean
that review by this Court of the coercion issue is
available only when the government seeks to over-
turn a decision granting asylum based on the Eighth
Circuit standard but never available when an asy-
lum applicant challenges the categorical standard.

Moreover, the facts here are compelling. The
Immigration Judge found “no evidence” that peti-
tioner “is a malicious person or that he was an ag-
gressive person who mistreated the prisoners.” Pet. 9
(citations omitted). Permitting consideration of coer-
cion in this case would therefore likely tip the scales
against application of the persecutor bar.

The government suggests that “[t]he practical
significance of the issue is also reduced in this case
by petitioner’s [Convention Against Torture (CAT)]
deferral.” Opp. 15. As we have explained (Pet. 9 n.4),
however, petitioner cannot become a lawful perma-
nent resident of the United States under a CAT de-
ferral. In fact, deferral of removal “[d]oes not confer
upon the alien any lawful or permanent immigration
status in the United States” 8 C.F.R. §
1208.17(b)(1)(1) (emphasis added). Without any legal
right to remain in the country, petitioner may be de-
tained at any time by the Immigration and Naturali-
zation Service. 8 C.F.R. § 1208.17(c). He also may be
removed at any time to any third country “where he
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or she is not likely to be tortured.” 8 C.F.R. §
1208.17(b)(2) (emphasis added). Thus the proper
resolution of the question presented in this case car-
ries tremendous practical significance for petitioner
and other similarly situated asylum applicants.

4. Finally, the government does not dispute that
recent patterns in asylum claims demonstrate that
cases like petitioner’s are increasingly common, like-
ly amounting to hundreds or even thousands of cases
each year in the United States. See Pet. 18-20. In
fact, over 1,000 of the approximately 41,000 new asy-
lum applications filed in 2006 were filed by citizens
of Ethiopia; over 500 were filed by citizens of Eri-
trea.2 Given the ubiquity of forced recruitment of
men and boys into the armed conflict in that region —
well demonstrated by petitioner’s own story — it is
likely that resolution of the question presented was
dispositive in many of those cases.

The government asserts only that cases among
the courts of appeals are “not so numerous as to war-
rant further review in this case.” Opp. 15. That as-
sertion ignores the fact that the large majority of the
tens of thousands of annual asylum claims never
make their way to the courts of appeals,® and that
resolution at the administrative level of the question
presented will frequently be dispositive.

2 See Dep’t of Homeland Security, Office of Immigration Statis-
tics, 2006 Yearbook of Immigration Statistics, at 40 tbl.14,
http://www.dhs.gov/xlibrary/assets/statistics/yearbook/2006/
0OIS_2006_Yearbook.pdf.

3 See 2006 Judicial Business of the United States Courts, tbl.B-
3, available at http://www.uscourts.gov/judbus2006/complete-
judicialbusiness.pdf (noting that of over 220,000 total immigra-
tion cases in 2006, only 12,000 petitions for review were filed).
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B. Congress Did Not Intend The INA’s Perse-
cutor Exception To Apply To Those Asylum-
Seekers Who Have Involuntarily Assisted
Or Participated In Persecution.

The presence of an undeniable circuit conflict —
coupled with the undisputed frequency with which
aliens apply for asylum from countries torn by vio-
lent civil strife involving persecution — establishes
that review in this case is warranted. The govern-
ment suggests that the Fifth Circuit’s categorical
rule is so clearly correct that this Court’s interven-
tion is unnecessary. To the contrary, the flaws in the
lower court’s analysis are yet another factor that
weigh in favor of granting the petition.

Despite the government’s insistence (Opp. 6-9),
this Court’s decision in Fedorenko v. United States,
449 U.S. 490 (1981), does not provide the proper
framework for interpreting the INA’s persecutor ex-
ception. As we explained in the petition, this Court’s
decision in Fedorenko was based on the specific lan-
guage of the long-expired Displaced Persons Act
(DPA), language that Congress did not include in the
persecutor exception at issue in this case. See Pet.
28.

The provision of the DPA considered in Fe-
dorenko excluded from the definition of eligible dis-
placed persons “individuals who had ‘assisted the en-
emy in persecuting [civilians]’ or had ‘voluntarily as-
sisted the enemy forces * * * in their operations * *
*” 449 U.S. at 495 (emphasis added). This Court
reasoned that “[u]nder traditional principles of statu-
tory construction, the deliberate omission of the word
‘voluntary’ from § 2(a) compels the conclusion that
the statute made all those who assisted in the perse-
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cution of civilians ineligible for visas.” Id. at 512
(emphasis in original).

The government argues that because the INA,
like the DPA, “also contains provisions that rely on
voluntariness,” Opp. 7-8, the same principles of sta-
tutory construction apply here. That assertion ig-
nores highly relevant differences between the two
statutes. The “provisions that rely on voluntariness”
that the government cites here were passed as part
of the original Immigration and Nationality Act of
1952, and not as part of the Refugee Act of 1980 that
included the persecutor exception at issue here.
Moreover, the cited provisions are codified in entirely
different sections of Title 8. In Federenko, by con-
trast, the provision of the DPA including the modifier
“voluntarily” was separated from the persecutor ex-
clusion by a single line. Indeed, the two clauses were
codified as consecutive sub-parts to the same sub-
section of the same statute. See 62 Stat. 3051-52.
Congress’s use of the word “voluntarily” in a remote
provision of Title 8 enacted in a different statute 28
years earlier and codified 51 sections away plainly
lacks the same interpretive relevance.4

Moreover, as we explained in the petition (at 24-
27), the statutory history and plain language of the
INA’s persecutor exception demonstrate the Con-
gress never intended it to apply to asylum-seekers

4 The government notes that the Eighth Circuit in Hernandez,
rested its decision on Fedorenko, intimating that the Eighth
Circuit’s reasoning somehow undermines the conflict or the re-
levance of the conflict to the resolution of this case. Opp. 11-12.
But the Eighth Circuit’s reliance on Fedorenko does not vitiate
the conflict between its approach and that of the court below.
Indeed, it demonstrates that even the government’s reasoning
based on Fedorenko is not persuasive. See Pet. 29.
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who have been compelled under threat of torture and
death to participate in persecution. The government
argues that because the definition of “refugee” found
in the 1967 Protocol was based in part on the defini-
tion found in prior international legal documents on
which the DPA was based, this Court should rely on
the DPA and Fedorenko directly to interpret the Ref-
ugee Act. Opp. 8-9.

But this Court has already recognized that “the
U.N. Handbook [interpreting the 1967 Protocol] pro-
vides some guidance in construing the provisions
added to the INA by the Refugee Act.” INS v.
Aguirre-Aguirre, 526 U.S. 415, 427 (1999). That
guidance, along with the plain meaning of the word
“persecution” and the legal background against
which Congress legislated, unequivocally indicates
that coercion is relevant to application of the INA’s
persecutor exception.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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