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the jury asked for guidance about what to do if it 
concluded that Hernandez’ initial, un-Mirandized 
confession was involuntary. The learned Magistrate 
Judge concluded that the judge’s terse one word 
response to the note, while technically “correct,” 
denied Hernandez due process—especially given the 
importance of Petitioner’s confessions to the People’s 
case—because it failed to explain to the jury what it 
would have to do if it found that the initial confession 
was not voluntary. However, Judge Lehrburger also 
concluded that, under the unforgiving standards 
applicable on habeas review, this error, while of 
constitutional dimension, was harmless, because the 
Appellate Division: First Department—whose 
decisions are entitled to substantial habeas 
deference—found that any reasonable jury would 
have to conclude that Hernandez’ final post-Miranda 
confession to law enforcement (his confession to ADA 
Durasanti) was sufficiently attenuated from the 
initial confession so that it could not be deemed part 
of a single continuous course of conduct. The 
Appellate Division so found because the confession to 
Durasanti came eleven hours after the 
non-Mirandized confession, an interval that include a 
period of time in which Hernandez both ate and slept. 
R&R at 93-95. 

Both Hernandez and the People object to Judge 
Lehrburger’s Report in this regard. Respondent 
objects to Judge Lehrburger’s conclusion that the “the 
trial court’s response to the jury [note] was so 
deficient as to deprive Hernandez of due process.” 
(R&R at 83, 88). Petitioner objects to his conclusion 
that, given the Appellate Division’s finding, the trial 
court’s erroneous response to the jury note was 
harmless error under AEDPA and Brecht v. 
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DISCUSSION 
I. Hernandez’s Motion to Suppress Claims
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Miranda

A. Relevant Miranda Law

Miranda v. Arizona
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Parsad v. Greiner

cert denied

Miranda
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FNU LNU Cruz v. Miller

Miranda

Acosta v. Artuz
Rhode Island v. Innis

Miranda

Oregon v. Mathiason

Miranda
FNU LNU

United States v. Faux

see also Stansbury v. California
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Yarborough

Miranda

Miranda
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Id.; see also United States 
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States
United States v. Valerio

B. The State Courts’ Determination That
Hernandez’s Initial Statement Was Not The
Product of Custodial Interrogation Must Be
Upheld

Miranda

Miranda
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see also Nova v. Bartlett
aff’d

See Tankleff Colon v. Ercole

R & R adopted

1. Whether Hernandez Was Restrained
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2. Whether Hernandez Was Free To Leave
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Not at that time
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See Marshall v. Lonberger

see also Miller-El v. Cockrell
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3. Whether The Questioning Of Hernandez 
Was Accusatory 





















C. The State Courts’ Determination That
Hernandez Waived His  Rights
Knowingly And Intelligently Was Not
Unreasonable









Hernandez does not contend that the trial court 
acted contrary to clearly established federal law in 
how it conducted the Huntley hearing. “The only 
question [then] … is whether the trial court’s factual 
determination … was unreasonable.” Rice v. Collins, 
546 U.S. 333, 342, 126 S. Ct. 969, 976 (2006). The 
hearing court’s findings that Hernandez knowingly 
and intelligently waived his rights and that he 
understood his rights are “factual in nature and 
therefore entitled to a presumption of correctness.” 
Smith v. Sullivan, 1 F. Supp.2d 206, 213 (W.D.N.Y. 
1998) (stating that trial court and Appellate 
Division’s findings that suspect understood and 
intelligently waived his rights was “entitled to a 
presumption of correctness”); see also Whyte v. Brown, 
No. 09-CV-5196, 2011 WL 7100558, at *16 (S.D.N.Y. 
July 18, 2011) (“this Court must give deference to the 
state court factual findings, and Petitioner bears the 
burden of rebutting these findings by clear and 
convincing evidence”). 

In making its determination, the hearing court 
gave more weight to Dr. Sweda’s testimony than to 
Dr. Frumkin’s. The Court did not act unreasonably in 
doing so. The hearing court stated that it relied more 
on Dr. Sweda’s testimony because Dr. Sweda gave a 
360-degree evaluation of Hernandez’s life and
adaptive functioning (Ex. 21I at 1061:14-22), unlike
Dr. Frumkin, whose conclusions derived from certain
tests but not Hernandez’s adaptive functioning and
background. (Ex. 31 at 14.) The hearing court weighed
and considered the evidence and testimony of the
experts and gave a reasoned explanation of why it
gave more weight to one expert compared to the other.
(Ex. 31 at 14-15, 19-20.) Determinations of fact by
state courts are presumed correct unless shown
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otherwise by clear and convincing evidence. 28 U.S.C. 
§ 2254(e)(1). Hernandez has not done so here – at best
he has shown that reasonable minds could disagree
on what conclusion to draw from the experts’
opinions. Under those circumstances, habeas relief is
foreclosed. See Amir v. Hulihan, No. 10-CV-2293,
2016 WL 6068128, at *9 (E.D.N.Y. Oct. 13, 2016)
(denying habeas because “it was within the trial
court’s discretion to [] rely on [one expert’s]
conclusions” over those of a “different mental health
expert who examined Petitioner at the request of the
defense counsel”); Wright v. Poole, No. 02-CV- 8669,
2007 WL 7714966, at *7 (S.D.N.Y. Nov. 7, 2007),
R & R adopted 2012 WL 4478393 (S.D.N.Y. Sept. 28,
2012) (“[t]he admissibility and bounds of expert
testimony are addressed primarily to the sound
discretion of the trial court, and review beyond the
intermediate appellate level is generally
unwarranted”) (internal quotation marks omitted);
Catlett v. Greiner, No. 01-CV-2548, 2001 WL 1267194,
at *5 (S.D.N.Y. Oct. 23, 2001) (“this court affords a
high degree of deference to the trial court’s finding of
fact” and “[i]t was the trial judge’s function to weigh
the conflicting medical opinions presented along with
her own observations of the defendant”).

Hernandez insists that his exchange with ADA 
Durastanti undermines the reasonableness of the 
state court’s finding because it demonstrates that 
Hernandez did not understand his right to counsel. 
(Pet. Mem. at 50-51.) At the end of his interrogation 
at the Manhattan DA’s Office at around 7:00 a.m. on 
May 24, 2012, Hernandez asked Durastanti whether 
his right to counsel applied “when I was talking to you 
if I did not want to answer” and stated that he wanted 
an attorney to represent him in court. (Ex. 17 at 7:04-
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conclusions about whether Hernandez’s exchange 
with Durastanti demonstrates a level of uncertainty 
and miscomprehension such that Hernandez did not 
intelligently waive his Miranda rights. But the 
evidence to support that is not clear and convincing 
and does not establish a basis for granting habeas 
relief. 

II. Hernandez’s Missouri v. Se bert Claims
In Seibert, the Supreme Court held

unconstitutional the law enforcement practice of 
intentionally obtaining a confession without giving 
Miranda warnings, then issuing the warnings, and 
then obtaining a second confession. Under Seibert, 
“[l]aw enforcement may not circumvent Miranda by 
engaging in a two-step interrogation process whereby 
a person is questioned without the proper warnings, 
made to confess, Mirandized, and then questioned 
again.” United States v. Pritchette, 219 F. Supp.3d 
379, 383 (S.D.N.Y. 2016) (citing Seibert, 542 U.S. at 
609, 124 S. Ct. at 2608). A suspect’s post-warning 
confession will generally be excluded if the 
Government “engage[d] in a deliberate two-step 
process calculated to undermine the defendant’s 
Miranda rights … unless curative measures 
(designed to ensure that a reasonable person in the 
defendant’s position would understand the import 
and effect of [Miranda]) were taken before the 
defendant’s post-warning statement.” United States 
v. Moore, 670 F.3d 222, 229-30 (2d Cir. 2012).

Hernandez argues that the state courts ignored
Seibert in both failing to suppress his post-Miranda 
statements and in responding to the jury’s request for 
instruction concerning those statements. The 
Government contends that Hernandez’s suppression 
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4. The Appellate Division’s Alternative
Harmless Error Conclusion Was Not
Unreasonable



a. “Grave Doubt” Under 







 



b. Lack Of Prejudice Under AEDPA 

 





III. Hernandez’s Evidentiary Claims



A. Evidentiary Rulings In The Habeas Context



B. The State Courts’ Exclusion Of Third-Party
Culpability Evidence For Miller Was Not
Contrary To Supreme Court Precedent
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2. Application 















IV.  Hernandez’s Jury Contamination Claim 



A. Relevant Legal Principles 



B. The Relevant Jury Contamination Facts 







C. The State Courts’ Finding That Hernandez’s 
Jury Contamination Claim Had No Merit 
Was Not Unreasonable Or Contrary To 
Supreme Court Law 













 



 



 CONCLUSION 

 PROCEDURES FOR FILING OBJECTIONS 



Failure to file timely objections will result in a 
waiver of the right to object and will preclude 
appellate review. 
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HONORABLE MAXWELL WILEY 
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FOR THE DEFENDANT  















(Members of the jury entered the courtroom. 
Time noted: 10:41 a.m.) 

(At this time the requested testimony was 
read back in open court by the court reporter.) 







(Members of the jury excused from the 
courtroom. Time noted: 11:33 a.m.) 


