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APPENDIX A

STATE OF CALIFORNIA COURT OF APPEAL
FIRST APPELLATE DISTRICT
DIVISION FOUR

A168869

BLANCA HERNANDEZ ET AL.,
PLAINTIFFS - APPELLANTS

V.

VOLKSWAGEN AKTIENGESELLSCHAFT,
DEFENDANT - RESPONDENT

Filed: March 21, 2025

Before: BROWN, Presiding Justice, STREETER, and
SIMONDS, Associate Justices.

Plaintiffs challenge the trial court’s order granting the
motion to quash service of the summons on defendant
Volkswagen Aktiengesellschaft (VWAG) for lack of per-
sonal jurisdiction. Plaintiffs argue that VWAG’s contacts
with California are sufficient to support the trial court’s
exercise of specific personal jurisdiction—in particular
VWAG’s indirect but systematic efforts to serve the Cali-
fornia market for Volkswagen cars and products through
its exclusive importer Volkswagen of America, Inc.
(VWoA). Plaintiffs further argue that their claims relate
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to these contacts, and VWAG fails to show that the exer-
cise of personal jurisdiction over it would be unreasona-
ble. We agree and reverse.

BACKGROUND

Per the operative complaint, plaintiffs are the widow
and adult children of the deceased, Raul Hernandez (Her-
nandez), and plaintiff Blanca Hernandez is his successor-
in-interest under Code of Civil Procedure sections 377.11,
377.20, and 377.30.

Plaintiffs allege that Hernandez died from mesotheli-
oma, which he developed because of exposure to asbestos
over a 40-year career as an automobile mechanic, includ-
ing exposure to asbestos-containing brake shoes, brake
pads, clutch plates, gaskets and transmission bands while
working on Volkswagen cars between 1969 and 1976 at
Volkswagen dealerships. Plaintiffs assert causes of action
for strict products liability, negligence, and fraud against
VWAG and its current New Jersey subsidiary,
Volkswagen Group of America, Inc., among other defend-
ants.

VWAG specially appeared and filed a motion to quash
service of summons (the motion), arguing that the court
did not have personal jurisdiction over it because VWAG
did not purposefully avail itself of the California market.
VWAG contended that only VWoA, VWAG’s exclusive im-
porter for the United States from 1956 to 1980, served the
California market during the relevant time period.

Along with its motion, VWAG submitted a declaration
from its General Manager Corporate IP, Silke Katharina
Reinhold, with the following information. VWAG is a Ger-
man company with operations, including designing and
manufacturing Volkswagen vehicles, in Germany;
Volkswagen vehicles are “later exported [to] VWAG’s



3a

subsidiaries and/or independent importers throughout
the world, including [VWo0A].” From 1956 to 1980, VWAG
did not conduct business in California; it was not regis-
tered, licensed or authorized to do business in California;
it did not have a mailing address, telephone number, or
agent for service of process in California; it did not own
property or pay taxes in California; and it did not maintain
any offices, or employ anyone, in California. VWAG “did
not sell vehicles or genuine Volkswagen replacement
parts in California, nor did it implement or control any
distribution system in California.” VWAG did not exercise
day-to-day control over VWoA, any authorized
Volkswagen distributor who sold cars to dealerships in
California, or any authorized Volkswagen dealership in
California. VWAG did not direct or control VWoA’s deci-
sions concerning which vehicles VWoA would sell into
California. Finally, VWAG did not design or manufacture
vehicles or genuine replacement parts “exclusively for the
California market.”

Plaintiffs opposed the motion and sought jurisdic-
tional discovery. In support of their opposition, plaintiffs
submitted the following evidence that they argued estab-
lished purposeful availment: a VWAG corporate history
document from 2015 entitled, “ ‘From the Beetle to a
Global Player. Volkswagen Chronicle’ ”; excerpts from
VWAG’s Annual Reports from the 1960s and 1970s; dep-
osition testimony from VWAG’s corporate representative
in another case, along with some importer agreements be-
tween VWAG and VWoA; California Air Resource Board
(CARE) exhaust emission certificates for Volkswagen
cars from the 1970s; and 1986 correspondence on VWoA
letterhead to the EPA discussing asbestos regulation and
asbestos use in Volkswagen products. Plaintiffs argued
that VWAG and its subsidiaries purposefully supplied
Volkswagen products to California.
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The trial court continued the motion to allow for lim-
ited jurisdictional discovery.

After completing a round of written jurisdictional dis-
covery, plaintiffs filed supplemental opposition papers.
They argued their “most significant” new evidence was
the VWAG-VWoA importer agreements from 1967, 1969,
1971, and 1973 (the importer agreements, or contracts),
which showed purposeful availment because they estab-
lished that VWAG and VWoA together purposefully sup-
plied the California market with Volkswagen vehicles and
replacement parts. Plaintiffs highlighted that the con-
tracts: (1) made VWoA the exclusive supplier for
Volkswagen products in Alaska, Hawaii, and the continen-
tal United States, including California; (2) required
VWoA to promote and sell Volkswagen products in Cali-
fornia; and (3) dictated that VWoA was required to estab-
lish office employees and business fieldmen and to set up
a dealership network for solicitation.' Alternatively, plain-
tiffs requested leave to pursue written discovery and a
deposition on certain topics, including VWAG and VWoA
statements and inter-company communications regard-
ing the California market, California dealer network, and
California service network for Volkswagen products.

! In their opposition papers below, plaintiffs also argued that pur-
poseful availment was established by (1) CARE executive orders ap-
proving exhaust emissions control systems for Volkswagen cars sold
in California and related evidence regarding the development of emis-
sions testing standards; (2) reports showing that VWAG conducted
audits on the business of Vorelco of California, a subsidiary of VWoA
based in California; and (3) evidence relating to the shipment of
Volkswagen cars into California. Given our disposition, we need not
discuss this evidence in detail or address the trial court’s determina-
tions with respect thereto.
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The trial court again continued the motion to allow for
additional limited jurisdictional discovery with the follow-
ing observations: while language in the importer agree-
ments “required VWoA to establish facilities to solicit
sales of Volkswagen vehicles to ‘all potential customers’ in
the United States . . . [that] requirement [was not] suffi-
cient to show VWAG’s purposeful availment of the Cali-
fornia market within the meaning of case law.” Nonethe-
less, the court observed that Articles 3 and 5 of the im-
porter agreements allowed VWAG to retain some control
over how VWoA conducted business, so the court allowed
written discovery regarding inter-company communica-
tions between VWAG and VWoA regarding the market,
dealership network, and service network in California
during the relevant period.

Plaintiffs filed another set of supplemental opposition
papers following written discovery, including a 1972
VWoA monthly market report to VWAG and a 1974
VWoA letter sending VWoA’s yearly financial statements
to VWAG.

After hearing argument, the trial court ruled on the
motion. As relevant here, the court stated that it had de-
termined in earlier orders that plaintiffs’ previously-sub-
mitted evidence was insufficient to justify the exercise of
personal jurisdiction; the court further determined that
plaintiffs’ newly-submitted evidence failed to establish
that VWAG exercised day-to-day control over VWoA.

Plaintiffs timely appealed.
DISCUSSION
I. Standard of Review

{131

The question of jurisdiction is in essence, one of
law.””” (SK Trading Internal. Co., Ltd. v. Superior Court
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(2022) 77 Cal.App.5th 378, 387 (SK Trading).) When the
facts giving rise to jurisdiction conflict, the trial court’s
factual determinations are reviewed for substantial evi-
dence, but we independently review the legal significance
of the facts. (Ibid.) When jurisdictional facts are not in dis-
pute, we review de novo the legal question of whether de-
fendant is subject to personal jurisdiction. (/bid.)

Here, plaintiffs contend that independent review ap-
plies whereas VWAG contends that the trial court made
certain factual findings that are entitled to deferential re-
view. Because our resolution of the personal jurisdiction
question in this case does not turn on the factual findings
identified by VWAG and is instead based on undisputed
evidence, we review this matter de novo.

I1. Specific Jurisdiction

California’s long-arm statute allows the exercise of
personal jurisdiction to the full extent permissible under
the United States Constitution. (Code Civ. Proc.,§ 410.10;
Daimler AG v. Bauman (2014) 571 U.S. 117, 125.) A Cal-
ifornia court may exercise personal jurisdiction over a de-
fendant where that defendant has such minimum contacts
with the state that the assertion of jurisdiction “ ‘does not
offend traditional notions of fair play and substantial jus-
tice.”” (Ford Motor Co. v. Montana Eighth Judicial Dist.
Court (2021) 592 U.S. 351, 358 (Ford Motor).) “ ‘Minimum
contacts’ may support either general (also called ‘all-pur-
pose’) jurisdiction or specific (also called ‘case-linked’) ju-
risdiction.” (SK Trading, supra, 77 Cal.App.5th at p. 386;
Ford Motor, at p. 358.)

Only specific jurisdiction is at issue here. “As a general
rule, the sovereign’s exercise of power requires some act
by which the defendant ‘purposefully avails itself of the
privilege of conducting activities within the forum State,
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thus invoking the benefits and protections of its laws,’ [ci-
tation], though in some cases, as with an intentional tort,
the defendant might well fall within the State’s authority
by reason of his attempt to obstruct its laws. In products-
liability cases . . . it is the defendant’s purposeful avail-
ment that makes jurisdiction consistent with ‘traditional
notions of fair play and substantial justice.”” (J. McIntyre
Machinery, Ltd. v. Nicastro (2011) 564 U.S. 873, 880 (J.
Meclntyre), (plur. opn. of Kennedy J.).) The plaintiffs
claims must also be related to or arise out of the defend-
ant’s forum contacts, and the exercise of personal juris-
diction must comport with fair play and substantial jus-
tice. (SK Trading, supra, 77 Cal.App.5th at p. 387.)

III. Purposeful Availment

“‘The purposeful availment inquiry . . . focuses on the
defendant’s intentionality. [Citation.] This prong is only
satisfied when the defendant purposefully and voluntarily
directs his activities toward the forum so that he should
expect, by virtue of the benefit he receives, to be subject
to the court’s jurisdiction based on’ his contacts with the
forum. [Citation.] Thus, the  “purposeful availment” re-
quirement ensures that a defendant will not be haled into
a jurisdiction solely as a result of “random,” “fortuitous,”
or “attenuated” contacts [citations], or of the “unilateral
activity of another party or a third person.” [Citation.]
[Citation.] ‘When a [defendant] “purposefully avails itself
of the privilege of conducting activities within the forum
State,” [citation], it has clear notice that it is subject to suit
there, and can act to alleviate the risk of burdensome liti-
gation by procuring insurance, passing the expected costs
on to customers, or, if the risks are too great, severing its
connection with the State.”” (Pavlovich v. Superior Court
(2002) 29 Cal.4th 262, 269.)
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The parties dispute purposeful availment. Plaintiffs
argue that VWAG purposefully directed its activities and
products to California by means of its contractual obliga-
tions with VWoA, and “did not merely place its vehicles
into the stream of commerce” with the understanding the
products might end up in California. They invoke the oft-
cited language from World-Wide Volkswagen Corp. v.
Woodson (1980) 444 U.S. 286, 297 (Woodson): “[I]f the
sale of a product of a manufacturer or distributor . . . is
not simply an isolated occurrence, but arises from the ef-
forts of the manufacturer or distributor to serve, directly
or indirectly, the market for its product in other States, it
is not unreasonable to subject it to suit in one of those
States if its allegedly defective merchandise has there
been the source of injury to its owner or to others.”

VWAG, on the other hand, points to VWoA and con-
tends that the importer agreements show that VWoA, not
VWAG, marketed and sold Volkswagen vehicles in Cali-
fornia while VWAG was merely aware of this activity.
VWAG claims that plaintiffs are advocating for use of the
“stream-of-commerce test” described by Justice Brennan
in his concurrence in Asahi Metal Industry Co. v. Supe-
rior Court (1987) 480 U.S. 102, 116 (Asahi), a test under
which—according to VWAG—purposeful availment may
be established by a manufacturer’s placement of product
in the stream of commerce with awareness that its prod-
uct could reach the forum state. VWAG contends that
plaintiffs’ position contradicts the controlling authority of
J. McIntyre.

A. Relevant Law

We begin our analysis with an overview of the relevant
jurisprudence relied on by the parties.
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In Woodson, supra, 444 U.S. 286, the plaintiffs
brought a products liability suit in Oklahoma after they
got into an accident there with a car they purchased in
New York. (Id. at p. 288.) They sued the car’s manufac-
turer (Audi), national importer (VWoA), and two New
York-based entities, a local distributor and retail dealer.
(Ibid.) The high court held that Oklahoma could not exer-
cise personal jurisdiction over the local dealer and retailer
because they had no connection to Oklahoma and jurisdic-
tion could not be based only on the foreseeable act of the
plaintiffs driving the car to Oklahoma. (Id. at pp. 287, 291.)
The court contrasted a scenario that would give rise to
personal jurisdiction over Audi and VWoA?Z: “[T]f the sale
of a product of a manufacturer or distributor such as Audi
or [VWoA]is not simply an isolated occurrence, but arises
from the efforts of the manufacturer or distributor to
serve, directly or indirectly, the market for its product in
other States, it is not unreasonable to subject it to suit in
one of those States if its allegedly defective merchandise
has there been the source of injury to its owner or to oth-
ers.” (Id. at p. 297.) While “technically ‘dicta,” ” the high
court has repeatedly endorsed this conclusion and has de-
scribed the “Audi/[VWoA] scenario as a paradigm case”
of specific jurisdiction. (Ford Motor, supra, 592 U.S. at p.
364; see also id. at p. 363 [“Or said another way, if Audi
and [VWoA’s] business deliberately extended into Okla-
homa (among other States), then Oklahoma’s courts could
hold the companies accountable for a car’s catching fire
there”].)

The high court next addressed purposeful availment
in a “stream of commerce” products liability case in

% Audi did not challenge personal jurisdiction, and VWoA dropped
its initial challenge. (Woodson, supra, 444 U.S. at p. 288, fn. 3.)
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Asahi, supra, 480 U.S. 102, 105. There, a California plain-
tiff sued a Taiwanese motorcycle tire tube manufacturer
in state court, and the Taiwanese manufacturer filed a
cross-complaint for indemnity against Asahi, the Japa-
nese manufacturer of the tire tube’s valve assembly. (/d.
at pp. 105-106.) The record did not include a contract be-
tween Asahi and the Taiwanese manufacturer. (Id. at p.
107.) And, other than the fact that Asahi sold valve assem-
blies to the Taiwanese manufacturer who then sold fin-
ished tire tubes incorporating valve assemblies into Cali-
fornia, Asahi had no contact with California. (/d. at pp.
106-107.) The California Supreme Court held that Asahi’s
intentional act of placing its components into the stream
of commerce, coupled with its awareness that some of the
components would eventually find their way into Califor-
nia, established sufficient minimum contacts with Califor-
nia for the state court to exercise personal jurisdiction.
(Id. at p. 108.) A majority of the justices in Asahi agreed
that the exercise of jurisdiction would be unreasonable
and reversed (id. at pp. 113-116); however, the justices
split on the question of whether Asahi had sufficient min-
imum contacts with California.

Writing for a four-member plurality, Justice O’Connor
observed that some courts after Woodson had exercised
personal jurisdiction based on no more than a defendant’s
act of placing product in the stream of commerce, while
others had required an act more purposefully directed at
the forum State—“something more.” (Asahi, supra, 480
U.S. at pp. 110-111 (plur. opn. of O’Connor, J.).) The plu-
rality adopted the latter position. “The placement of a
product into the stream of commerce, without more, is not
an act of the defendant purposefully directed toward the
forum State.” (Id. at p. 112.) The required “minimum con-
tacts must [instead] come about by an action of the de-
fendant purposefully directed toward the forum State.”
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(Ibid.) Justice O’Connor proposed certain acts that could
constitute “something more” (id. at p. 111)—“for example,
designing the product for the market in the forum State,
advertising in the forum State, establishing channels for
providing regular advice to customers in the forum State,
or marketing the product through a distributor who has
agreed to serve as the sales agent in the forum State.” (Id.
at p. 112.)

Justice O’Connor concluded that Asahi had not en-
gaged in an additional purposeful act. “Asahi [did] not do
business in California. It ha[d] no office, agents, employ-
ees, or property in California. It [did] not advertise or oth-
erwise solicit business in California. It did not create, con-
trol, or employ the distribution system that brought its
valves to California. Cf. Hicks v. Kawasaki Heavy Indus-
tries [(M.D. Pa. 1978)] 452 F.Supp. 130. There [was] no
evidence that Asahi designed its product in anticipation of
sales in California.” (Asahi, supra, 480 U.S. at p. 112 (plur.
opn. of O’Connor, J.).) She contrasted Asahi’s situation to
that in Hicks, wherein the Pennsylvania federal court ex-
ercised personal jurisdiction over a foreign manufacturer
that sold its motoreycles F.O.B. Japan to an American
subsidiary distributor who acted as “the exclusive sales
agent” for the manufacturer’s product in the continental
United States and resold the motorcycles to Kawasaki
dealership in Pennsylvania. (Hicks, at pp. 132-135.)

Justice Brennan’s four-member concurrence in Asahi
“[saw] no need” for the plurality’s “ ‘[a]dditional conduect’ ”
requirement: “The stream of commerce refers not to un-
predictable currents or eddies, but to the regular and an-
ticipated flow of products from manufacture to distribu-
tion to retail sale. As long as a participant in this process
is aware that the final product is being marketed in the
forum State, the possibility of a lawsuit there cannot come
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as a surprise. Nor will the litigation present a burden for
which there is no corresponding benefit. A defendant who
has placed goods in the stream of commerce benefits eco-
nomically from the retail sale of the final product in the
forum State, and indirectly benefits from the State’s laws
that regulate and facilitate commercial activity. These
benefits accrue regardless of whether that participant di-
rectly conducts business in the forum State, or engages in
additional conduct directed toward that State.” (Asali,
supra, 480 U.S. at p. 117 (conc. opn. of Brennan, J.).)

Finally, Justice Stevens found “the volume, the value,
and the hazardous character” of the product affects the
“‘purposeful availment’ ” determination. (Asahi, supra,
480 U.S. at p. 122 (conce. & dis. opn. of Stevens, J.).)

The high court next addressed purposeful availment
in a products liability case in J. McIntyre, supra, 564 U.S.
873. There, the plaintiff was injured by a machine manu-
factured in England and sold by a distributor to the plain-
tiffs employer in New Jersey. (Id. at p. 878.) The jurisdic-
tional claim centered on the following facts: The manufac-
turer permitted an independent Ohio-based distributor to
sell its machines in the United States; the manufacturer
attended annual conventions in some States with the dis-
tributor, but none in New Jersey; one machine ended up
in New Jersey; the manufacturer held a United States pa-
tent; and the distributor structured its advertising and
sales efforts in accordance with the manufacturer’s “ ‘di-
rection and guidance whenever possible’ ” and may have
sold some machines on consignment. (/d. at pp. 878-879,
888, 896.) The New Jersey Supreme Court held that “a
foreign manufacturer of a product” was subject to per-
sonal jurisdiction in New Jersey’s courts “so long as the
manufacturer ‘knows or reasonably should know that its
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products are distributed through a nationwide distribu-
tion system that might lead to those products being sold
in any of the fifty states.”” (Id. at p. 877.)

Writing for the four-member plurality, Justice Ken-
nedy disagreed. “The principal inquiry in cases of this sort
is whether the defendant’s activities manifest an intention
to submit to the power of a sovereign. In other words, the
defendant must ‘purposefully avai[l] itself of the privilege
of conducting activities within the forum State, thus in-
voking the benefits and protections of its laws.”” (J. McIn-
tyre, supra, 564 U.S. at p. 882 (plur. opn. of Kennedy, J.).)
The transmission of goods permits the exercise of juris-
diction only where the defendant can be said to have tar-
geted the forum; the fact that a defendant might have pre-
dicted that its goods would reach the forum was insuffi-
cient. (Ibid.) Justice Kennedy went on to explain that, be-
cause “[t]he principal inquiry” was whether the defend-
ant’s activities manifest an intention to submit to the
power of a sovereign (ibid.), “personal jurisdiction re-
quires a forum-by-forum, or sovereign-by-sovereign,
analysis.” (Id. at p. 884.) “Because the United States is a
distinet sovereign” a defendant may have purposeful con-
tacts with the United States, but not with any particular
State. (Ibid.) Justice Kennedy then found that the “[man-
ufacturer] directed marketing and sales efforts at the
United States.” (Id. at p. 885.) However, because the facts
revealed at most “an intent to serve the U.S. market, but
... not ... that [the manufacturer] purposefully availed
itself of the New Jersey market,” the exercise of jurisdic-
tion was improper. (/d. at p. 886.)

Justice Breyer’s controlling concurrence (joined by
Justice Alito) provided the narrowest grounds for the de-
cision. (Marks v. United States (1977) 430 U.S. 188, 193
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[when an opinion does not command a majority, the con-
trolling holding is the position of the judges who con-
curred on the narrowest grounds].) Justice Breyer be-
lieved that precedent determined the outcome of the case.
(J. Mclntyre, supra, 564 U.S. at p. 887 (conc. opn. of
Breyer, J.).) Emphasizing the single New Jersey sale,
Justice Breyer recognized that precedent “strongly sug-
gested that a single sale of a product in a State does not
constitute an adequate basis for asserting jurisdiction
over an out-of-state defendant, even if that defendant
places his goods in the stream of commerce, fully aware
(and hoping) that such a sale will take place.” (Id. at pp.
888-889.) He concluded that “the relevant facts found by
the New Jersey Supreme Court show no ‘regular . . . flow’
or ‘regular course’ of sales in New Jersey; and there is no
‘something more,” such as special state-related design, ad-
vertising, advice, marketing, or anything else.” (/d. at 13
p. 889.) “In the context of this case,” Justice Breyer could
not agree with the “absolute approach” of the New Jersey
Supreme Court that “a producer is subject to jurisdiction
for a products-liability action so long as it ‘knows or rea-
sonably should know that its products are distributed
through a nationwide distribution system that might lead
to those products being sold in any of the fifty states.” ”
(Id. at pp. 890-891.)

After J. McIntyre, California courts have recognized
that “[a]n inquiry into a foreign defendant’s purposeful
availment of the forum state’s benefits must find more
than merely entering a product into the stream of com-
merce with knowledge the product might enter the forum
state.” (Bombardier Recreational Products, Inc. v. Dow
Chemical Canada ULC (2013) 216 Cal.App.4th 591, 602;
see Dow Chemical Canada ULC v. Superior Court (2011)
202 Cal.App.4th 170, 179.)
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Most recently, in LW. v. Audi AG (2025) 108
Cal.App.5th 95 (Audi AG), our colleagues in the Third
District addressed a case very similar to ours under a
stream of commerce theory, and held that a California
court could exercise jurisdiction over a foreign car manu-
facturer. There, the defendant Audi AG (Audi) manufac-
tured cars in Germany and used an exclusive American
company, Volkswagen Group of America Inc. (VWGoA),
to import, market, and sell those vehicles to authorized
Audi dealerships across the United States. (Id. at pp. 100-
101.) Audi had no direct operations in California, VWGoA
had “complete and exclusive decision making authority,
control, discretion, and oversight concerning which Audi-
manufactured vehicles will be delivered, marketed, and
sold in California,” and Audi did not exercise day-to-day
control over VWGoA. (Id. at p. 102.)

After reviewing the relevant United States Supreme
Court jurisprudence, our colleagues held that Audi had
established sufficient minimum contacts with California
because “Audi, through its distributor VWGoA, intention-
ally placed its vehicles into the regular flow of commerce
to the United States, including to California.” (Aud: AG,
supra, 108 Cal.App.5th at p. 114.) “Applying the relevant
criteria, the minimum contacts standard is met under the
rule announced in [Woodson]. ([Woodson)], supra, 444
U.S. at pp. 297-298.) The assertion of specific jurisdiction
over Audi is also proper under the stricter steam-of-com-
merce plus approach articulated by Justice O’Connor in
Asahi. (See Asahi, supra, 480 U.S. at pp. 112-113, (plur.
opn. of O’Connor, J.) [marketing a product through a dis-
tributor who has agreed to serve as the sales agent in the
forum state is the type of ‘additional conduct’ necessary to
establish specific jurisdiction under the stream-of-com-
merce plus approach].) .. .J. McIntyre also confirms that,
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at a minimum, a plaintiff trying to establish personal ju-
risdiction over a foreign manufacturer must show a ‘ “reg-
ular. .. flow”’ or ‘ “regular course”’ of sales in the forum
state, and/ or some additional efforts directed toward the
forum state, such as ‘special state-related design, adver-
tising, advice, [or] marketing.’ (J. McIntyre, 564 U.S. at p.

889 (conc. opn. of Breyer, J.).)” (Audi AG, at p. 114.)
B. Analysis

Applying the relevant authority to the undisputed
facts here, we conclude that VWAG purposefully availed
itself of the California market through the contractual ob-
ligations it created with VWoA and its indirect, systematic
service of the California market through VWoA.

We conclude on de novo review® that the contracts re-
quired VWoA to promote and sell Volkswagen products,
and to arrange for customer service, in California.
VWoA'’s territory was “the States of Alaska and Hawaii”
and “the continental United States”—hence the contigu-
ous States, including California. (Contracts, Art. 2(1).)*

3 Plaintiffs submitted the importer agreements below and argued
that the contracts established purposeful availment. Plaintiffs argued
specifically that the contracts required VWoA exclusively to promote
and sell Volkswagen products in California, and to establish office em-
ployees, business fieldmen, and a dealer network to secure solicitation
of all potential customers. VWAG responded that the importer agree-
ments “in fact set forth the duties and responsibilities of both of the
parties to the contract,” but the contracts failed to establish purpose-
ful availment because they showed that VWoA, not VWAG, conducted
all sales and marketing and imported Volkswagen products. Neither
party argued below that the agreements were ambiguous, nor do they
do so on appeal, so the interpretation of the agreements is a question
of law. (Colaco v. Cavotec SA (2018) 25 Cal.App.5th 1172, 1200.)

* All subsequent references to Article are to the Articles of the im-
porter agreements dated December 31, 1967; December 31, 1969; De-
cember 31, 1971; and December 31, 1973, individually and collectively.
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The contracts state that “lVWoA] assumes the responsi-
bility within the [continental United States and the States
of Alaska and Hawaii] for the promotion and sale of VW
Products, as well as the supply of VW Parts and the cus-
tomer’s service for VW Products, and shall concentrate its
efforts primarily in the territory.” (Art. 2(3); see also Art.
6(1) [requiring VWoA to arrange for “excellent cus-
tomer’s service” for all Volkswagen car owners in its ter-
ritory].) VWoA had to “arrange for the efficient promo-
tion of VW Products,” and safeguard and promote “in
every possible way” VWAG’s interests. (Art. 3(3).) VWoA
was required to “give due consideration to all reasonable
directives and suggestions of VW[AG]” relating its pro-
motion and sale of Volkswagen products. (Art. 3(3).) And
VWAG reserved the right “at any time” to change and
subtract from VWoA’s territory if, for example, VWoA
was not, “in the opinion of VW[AG],” sufficiently promot-
ing the sale of Volkswagen products or the customer’s ser-
vice. (Art. 2(2).)

The importer agreements also required VWoA to es-
tablish a dealership network for customer solicitation,
which VWAG essentially conceded in briefing below: “For
its part, VWAG wanted to ensure that VWoA, to whom
VWAG granted an exclusive license in the United States
under the contract, would make efforts to maximize sales
of the Volkswagen vehicles it purchased from VWAG in
Germany, which included VWoA establishing a dealer
network.” The contracts state that VWoA “will appoint at
locations to be approved by VW[AG] such number of deal-
ers as may correspond to the requests of VW[AG,]” and
VWOoA'’s contracts with dealers “will impose” duties and
obligations corresponding to those assumed by VWoA in
the importer agreements. (Art. 3(4).) To the extent that
VWoA'’s sales structure included distributors or author-
ized shops “in addition to dealers,” the provisions of the
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importer agreements applicable to dealers and to their re-
lationship with VWoA were to be applied “according to
their essential meaning” to those distributors and shops,
as well as to the relationship between distributors and the
dealers they appointed. (Art. 21.)> VWoA was further ob-
ligated to employ the number of office employees and
business fieldmen “sufficient in the opinion of VW[AG]” to
secure the solicitation by dealers “of all potential custom-
ers for VW Products in the territory.” (Art. 5(3).)

Next, VWoA assumed many obligations with respect
to structuring the dealership network, including the obli-
gation to pass down VWAG directives. VWoA had to en-
sure that Volkswagen dealers maintain a salesroom, a re-
pair shop, and an inventory of VW parts. (Arts. 3(4), 6(2),
21.) VWoA had to see to it that dealers “will be subject to
and will duly perform duties corresponding to the duties
of [VWoA] pursuant to [Article 5(2)]"—which included the
duties to display a sufficient number of Volkswagen signs
in accordance with VWAG’s directives and to use VWAG’s
requested stationery and business forms. (Arts. 5(4), (2),
& 21.) And VWoA had to relay to dealers “all directives
and suggestions of VW[AG] to the extent that they may
concern dealers, without making any changes in sub-
stance” and to “see to it that the dealers . . . give due con-
sideration to the said directives and suggestions.” (Arts.
3(4), 21.)

VWoA also had to make sure that its personnel and
that of Volkswagen dealers would be “thoroughly trained”
and “thoroughly instructed about all new suggestions of
VWIAG] for the servicing and repair of VW products.”
(Arts. 6(2), 21.) And in the dealers’ operation of the repair

5 Approximately six pages from the 1969 contract, including Article
21, appear to be missing from the record.
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shops, the importer agreements required that “due con-
sideration . . . be given to the directives and suggestions
which may from time to time be issued by VW[AG]” with
respect to: the size and installation of repair shops; the
sufficient advertising of “the location of the repair shop
through Volkswagen customer’s service signs prescribed
by VW[AG]”; the procurement and maintenance of special
Volkswagen tools and equipment and “at least one com-
plete set of Volkswagen customer’s service literature per
repair shop”; the employment and training of qualified
personnel; and the correct execution of repair work. (Arts.
6(3), 21.) VWOoA also had to ensure that dealers delivered
an owner’s manual to the purchaser of all Volkswagen
products for which a manual was issued, and, per VWAG’s
directive, the first maintenance service on a Volkswagen
vehicle had to be free for the customer. (Art. 6(4) & (5),
21.)

It is undisputed that Volkswagen dealers with repair
shops operated in California during the relevant time pe-
riod. There is also undisputed testimony from VWAG’s
corporate representative that VWAG passed down repair
guidelines to dealers. The record further reflects that
VWAG believed that the long-term success of its products
required customer service centers with well-trained per-
sonnel and tools.

Finally, it is undisputed that VWoA engaged in a reg-
ular course of sales into California during the relevant
time frame. In VWAG’s own words, “Plaintiffs’ evidence
shows considerable availment by VWoA to the California
market in particular.”

On this record, we reject VWAG’s contention that it
merely placed its product into the stream of commerce
with awareness that the product would reach California.
“[S]Jomething more” exists here. (Asahi, supra, 480 U.S.
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at pp. 111-112 (opinion of O’Connor, J.).) VWAG intention-
ally entered into contracts that required VWoA to market
and sell the products, and to arrange for dealers and cus-
tomer service, in California; VWAG created the structure
of the distribution network at issue where VWoA served
as the exclusive sales agent for Volkswagen products in
California; VWAG employed the distribution network to
sell its products; it created and used a channel to the Cal-
ifornia dealers that interfaced with consumers; and
VWAG issued repair directives through that channel. The
evidence likewise shows a regular course of sales in Cali-
fornia. (/d. at p. 117 (Brennan, J., concurring in part and
concurring in judgment) [jurisdiction should lie where a
sale in a State is part of “the regular and anticipated flow”
of commerce].) The facts here squarely fit the “paradigm
case of specific jurisdiction” (Ford Motor, supra, 592 U.S.
at p. 364): “[I]f the sale of a product of a manufacturer or
distributor such as Audi or Volkswagen is not simply an
isolated occurrence, but arises from the efforts of the
manufacturer or distributor to serve, directly or indi-
rectly, the market for its product in [several or all] other
States, it is not unreasonable to subject it to suit in one of
those States if its allegedly defective merchandise has
there been the source of injury to its owner or to others.”
(Woodson, supra, 444 U.S. at p. 297; see also Audi AG,
supra, 108 Cal.App.5th at p. 114.) We conclude that,
through its intentional acts, VWAG sought to serve the
California market through VWoA.

VWAG disputes the conclusion we reach for several
reasons, but we find none of its arguments persuasive.

VWAG contends a purposeful availment finding
hinges on a determination that VWAG exercised day-to-
day control of VWoA. In support of this argument, how-
ever, VWAG cites authorities discussing the day-to-day
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control required for the exercise of general jurisdiction
over a parent corporation based on the activities of its sub-
sidiary under the agency and representative services doc-
trines. (In re Automobile Antitrust Cases I & II (2005)
135 Cal.App.4th 100, 119-121; Sonora Diamond Corp. v.
Superior Court (2000) 83 Cal.App.4th 523, 542 (Sonora
Diamond).) We find VWAG’s citations inapposite given
that general jurisdiction is not at issue here, and we do not
believe the law requires VWAG to have had pervasive
day-to-day control over VWoA to exercise specific juris-
diction over VWo0A in the context of this case.

VWAG also emphasizes that “[a] mere parent-subsid-
iary relationship is not enough to exercise personal juris-
diction over the parent.” “The question [where specific ju-
risdiction is at issue is] . . . whether the parent for all in-
tents and purposes has done an act in the forum state of a
nature as to make reasonable the forum state’s exercise
of jurisdiction over the parent with respect to that act and
its consequences . . . . The critical acts may be taken di-
rectly by the parent or indirectly through the subsidiary,
but in all events must be attributable to the parent corpo-
ration itself.” (Sonora Diamond, supra, 8 Cal.App.4th at
p. 552.) As discussed above, given VWAG’s purposeful en-
gagement of VWoA to market and sell its product in Cal-
ifornia, there is more than a mere parent-subsidiary rela-
tionship here.

Finally, VWAG contends that, after J. McIntyre, afor-
eign manufacturer cannot be subject to personal jurisdic-
tion in a forum State merely because it uses a nationwide
distributor. J. McIntyre’s controlling concurrence re-
jected such an “absolute rule” (J. MclIntyre, supra, 564
U.S. at pp. 890-892 (conc. opn. of Breyer, J.)), but the con-
currence did not conclude that personal jurisdiction can
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never be exercised in a case where a manufacturer con-
tracts with a nationwide distributor. In this case, VWAG’s
acts show that it sought to serve the markets in the 48
contiguous States, including California, and the markets
of Alaska and Hawaii through VWoA, and the evidence
shows VWo0A’s conduct in California and a “ ‘regular . . .
flow’ ” or “ ‘regular course’ ” of California sales. (Id. at pp.
888-889 (conc. opn. of Breyer, J.).) The exercise of specific
jurisdiction in this case does not run afoul of the control-
ling holding in J. McIntyre, which, as explained above, in-
volved a nationwide distributor but only a single sale to
the forum state of New Jersey. (/bid.)

IV. Relatedness

The relatedness prong is satisfied by claims that ei-
ther “‘arise out of’ ” or “ ‘relate to’ ” the defendant’s forum
contacts. (Ford Motor, supra, 592 U.S. at p. 361, italics
omitted.) The trial court did not address whether plain-
tiffs’ claims arise out of or relate to the forum contacts
that we have found here; plaintiffs, however, urge us to
decide this prong as a matter of law. For its part, VWAG
does not address or dispute the relatedness prong based
on in-forum contacts flowing from the importer agree-
ments, nor does VWAG identify any disputed issues of
fact under this prong. As such, we will decide this issue of
law on the undisputed evidence. (SK Trading, supra, 77
Cal.App.5th at p. 387.)

As set forth above, VWAG’s forum contacts were its
acts to continually serve the California market with its
product through VWoA, and VWoA undisputedly sold
Volkswagen products and established dealerships and re-
pair shops in California during the relevant timeframe. It
is undisputed that Hernandez performed mechanical
work on brakes, clutches, and gaskets of Volkswagen cars
at California Volkswagen dealerships from 1969 to 1976.
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Plaintiffs allege that Hernandez’s mesothelioma was
caused by his exposure to asbestos while working on the
brakes, clutches, and gaskets of Volkswagen cars at deal-
ers in California. Where VWAG systematically—albeit in-
directly—“served a market in [ California] for the very ve-
hicles that the plaintiffs allege malfunctioned and injured
them in those Statesl,] . . . there is a strong ‘relationship
among the defendant, the forum, and the litigation'—the
‘essential foundation’ of specific jurisdiction.” (Ford Mo-
tor, supra, 592 U.S. at p. 365; see also Audi AG, supra,
108 Cal.App.5th at pp. 116-117.) Following Ford and Audz
AG, we find the relatedness prong met.

V. Fair Play and Substantial Justice

VWAG has not established that the exercise of juris-
diction over it would be unreasonable. (Aud: AG, supra,
108 Cal.App.5th at p. 118.) VWAG’s only argument on this
prong is that it is a foreign corporation that “conducted no
relevant activities [in California],” so the exercise of per-
sonal jurisdiction over it “is . . . unreasonably burden-
some.” Given VWAG’s efforts to serve the California mar-
ket indirectly through VWoA, it should have reasonably
anticipated being required to defend those activities in a
California court. VWAG has not established that the as-
sumption of jurisdiction over it is unfair or unreasonable.
(Id. at pp. 118-119.)
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DISPOSITION
The judgment is reversed.
BROWN, P.J.
WE CONCUR:
STREETER, J.

SIMONDS, J."

*Judge of the Superior Court of California, County of Sonoma, as-
signed by the Chief Justice pursuant to article VI, section 6 of the
California Constitution.
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APPENDIX B

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA

RG21102984

RAUL HERNANDEZ ET AL.,
PLAINTIFFS - PETITIONERS

V.

AISIN HOLDINGS OF AMERICA, INC. ET AL.,
DEFENDANTS - RESPONDENTS

Filed: August 17, 2023

RULING ON SUBMITTED MATTER
McKINNEY, Judge.

The Court, having taken the matter under submission
on 08/11/2023, now rules as follows: Specially appearing
defendant Volkswagen A.G.’s (“VWAG”) Motion to Quash
Service of Summons for Lack of Personal Jurisdiction
(the “Motion to Quash”) came on for hearing on August
11, 2023 in Department 18 of the Alameda County Supe-
rior Court. After consideration of the papers submitted in
support of and in opposition to the Motion to Quash, the
court’s file in this action, and the arguments of counsel



26a

presented at the hearing, VWAG’s Motion to Quash is
GRANTED.

RELEVANT FACTUAL BACKGROUND

Plaintiffs allege that decedent Raul Hernandez (“De-
cedent”) was exposed to respirable asbestos attributable
to asbestos-containing gaskets and brake and clutch parts
while working as a mechanic on Volkswagen branded ve-
hicles between 1969 to 1976. (Third Amended Complaint
(“TAC”) pp. 5-6.) Plaintiffs allege that Decedent’s expo-
sures arise from Defendants’ “asbestos-related conduct
that occurred in California.” (Id. at 4:28-5:3.) As a result
of the alleged exposures, Plaintiffs allege that Decedent
developed malignant mesothelioma, and died of malignant
mesothelioma on January 28, 2022. (Id. at 2:27-28 & 6:19-
21.)

APPLICABLE LAW

“When a defendant challenges jurisdiction through a
motion to quash, the plaintiff bears the burden to demon-
strate facts, as to each nonresident defendant, justifying
the exercise of jurisdiction by a preponderance of evi-
dence.” (Strasner v. Touchstone Wireless Repair & Logis-
tics, LP (2016) 5 Cal.App.5th 215, 221-222.) A defendant’s
“minimum contacts” with California can establish the
Court’s personal jurisdiction over the defendant in two
ways: generally (i.e., as to all claims and causes of action)
or specifically (i.e., as to causes of action related to the
contacts themselves). (See Bristol-Meyers Squibb Co. v.
Superior Court of California (2017) 137 S.Ct. 1773, 1779-
1780.)

To afford general jurisdiction to a state’s courts, a de-
fendant’s contacts with the forum state must be so sys-
tematic and extensive that the corporation is “fairly re-
garded as at home” in the forum state. (Daimler AG v.
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Bauman (2014) 571 U.S. 117, 187-139.) The paradigm ex-
amples of corporations at home in California include those
which are incorporated here or have their principal place
of business within the state. (Daimler AG, supra, 571 U.S.
at p.137; Goodyear Dunlop Tires Ops., S.A. v. Brown
(2011) 564 U.S. 915, 923-924.)

A state court can constitutionally exercise “specific”
specific personal jurisdiction over an out-of-state corpo-
rate defendant as to causes of action or claims when (1)
the defendant purposely established contacts with the fo-
rum state; (2) a plaintiff’s cause of action “arises out of” or
is “related to” the defendant’s contacts with the forum
state; and (3) the forum’s exercise of personal jurisdiction
in the particular case comports with “fair play and sub-
stantial justice.” (Burger King Corp. v. Rudzewicz (1985)
471 U.S. 462, 477-478.) “In order for a court to exercise
specific jurisdiction over a claim, there must be an ‘affilia-
tion between the forum and the underlying controversy,
principally, [an] activity or an occurrence that takes place
in the forum State.” (Bristol-Meyers, supra, 137 S.Ct. at
p.1781.) “When there is no such connection, specifie juris-
diction is lacking regardless of the extent of a defendant’s
unconnected activities in the State.” (Ibid.) Further, “spe-
cific jurisdiction is confined to adjudication of issues de-
riving from, or connected with, the very controversy that
establishes jurisdiction.” (Bristol-Meyers, supra, 137
S.Ct. at p. 1780.)

Merely selling a product that ends up being used in
California is insufficient to create specific personal juris-
diction unless the sale was purposefully targeted to Cali-
fornia. (Bombardier Recreational Prods., Inc. v. Dow
Chem. Canada ULC (2013) 216 Cal.App.4th 591, 603-604;
see also World-Wide Volkswagen Corp. (1980) 444 U.S.
286, 297 [presence of defendant’s product in forum state,
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even if foreseeable, is insufficient if the defendant did not
direct it there].)

When a foreign corporation is alleged to be subject to
specific personal jurisdiction based on the forum contacts
of its subsidiaries, “the analysis begins with ‘the firm
proposition that neither ownership nor control of a sub-
sidiary corporation by a foreign parent corporation, with-
out more, subjects the parent to the jurisdiction of the
state where the subsidiary does business.” (BBA Aviation
PLC v. Sup.Ct. (2010) 190 Cal.App.4th 421, 430, quoting
Sonora Diamond Corp. v. Sup.Ct. (2000) 83 Cal.App.4th
523, 540.) For specific personal jurisdiction to exist over
the parent corporation,

“the critical acts may be taken directly by the parent
or indirectly through the subsidiary, but in all events
must be attributable to the parent corporation itself.
Thus, the theory does not rest on a finding that the
subsidiary is a sham corporation or an agent or repre-
sentative of the parent. Rather, the focus is on the acts
of the parent itself. (SK Trading International Co.,
Ltd. V. Sup.Ct. of San Francisco County (2022) 77
Cal.App.5th 378, 388, quoting Sonora Diamond Corp.,
supra, at 552.)

ANALYSIS OF MOTION TO QUASH

The undersigned has reviewed the prior briefing on
this motion, and the November 8 & 15, 2022, and April 7,
2023 orders permitting Plaintiffs to conduct jurisdictional
discovery. In the moving papers, VWAG asserts that it is
a German corporation with its principal place of business
in Germany. VWAG asserts that at all times between 1956
and 1980, importation and sale of Volkswagen branded ve-
hicles and parts throughout the United States was the
sole responsibility of its New Jersey-based subsidiary
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Volkswagen of America, Inc. (“VWo0A”). In the present ac-
tion, Volkswagen Group of America, Inc., either a direct
successor to VWoA or another subsidiary of VWAG now
performing VWoA’s former role in the United States, has
been named as a defendant and does not contest this
Court’s personal jurisdiction.

The Court found Plaintiffs’ initial Opposition evidence
insufficient to meet Plaintiffs’ burden of production but al-
lowed Plaintiffs to conduct certain narrowly focused writ-
ten discovery. In its first supplemental Opposition, filed
on March 23, 2023, Plaintiffs presented additional evi-
dence, which the Court also found insufficient to meet
Plaintiffs’ burden of production, but again allowed Plain-
tiffs to conduect further limited written discovery regard-
ing inter-company communications between VWAG and
VWoA regarding the California market, California deal-
ership network, and California service network during the
period from 1965 to 1980; and also whether VWAG, rather
than VWoA, directly owned, leased or hired the ships that
carried Volkswagen vehicles from Germany to the port of
Los Angeles or any other California port. (See Supp.
Stewart Dec. filed 7/31/2023 (“2nd Supp. Stewart Dec.”)
at Exh. 1.)

In their Second Supplemental Opposition papers filed
on 7/31/2023, Plaintiffs present the following additional
evidence.

Plaintiffs present evidence in the form of articles from
a VWAG sales department Newsletter called “Quick
Roundup.” (2nd Supp. Stewart Dec. Exhs. 7-8.) The news-
letter is in English, which could suggest that its reader-
ship may have been VWoA employees rather than
VWAG’s German employees. These newsletter articles
describe VWAG and its many subsidiaries as a unitary en-
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terprise, but do not constitute evidence that VWAG con-
trolled the day-to-day activities of VWoA or any of
VWoA'’s subsidiaries, rather than VWAG merely engag-
ing in standard corporate parent oversight. The latter
does not create personal jurisdiction over the parent cor-
poration for the subsidiary’s forum directed conduct. (So-
nora Diamond Corp. v. Sup.Ct. (2000) 83 Cal.App.4th 523,
540.)

The cited articles contain what appears to be puffery
about shipping 1,700 VW cars into the ports of San Fran-
cisco and Los Angeles in a cargo ship developed by a Nor-
wegian ship builder and VWAG, and that “VW” had a 7.5-
acre space at the Port of San Francisco to store unloaded
vehicles. However, Plaintiffs present no evidence that the
ship VWAG helped design was intended solely for ship-
ping cars into California ports, as opposed to non-Califor-
nia ports anywhere in the world big enough to handle
large cargo ships; or that VWAG, rather than VWoA, was
responsible for owning or leasing the vessel or arranging
for the shipment of VW vehicles into California ports.
Plaintiffs also do not present evidence VWAG, rather than
VWoA, owned or leased the storage space at the Port of
San Francisco.

Plaintiffs’ counsel makes similarly unpersuasive argu-
ments that the ships used to transport VWs into Califor-
nia had the “VW” logo and “Volkswagen” name on the
side, without presenting evidence that VWoA used a dif-
ferent logo or did not also use the “Volkswagen” name.
The Court considers it more likely than not that VWoA
used the same “VW” logo as VWAG and the
“Volkswagen” name at all relevant times.

Plaintiffs also present unpersuasive evidence that
“VWAG monitored VWoA’s and Vorelco CA’s car-related
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business, including as to California.” Monitoring subsidi-
aries’ conduct, for example, by requiring preparation and
submission of annual reports, constitutes standard corpo-
rate parent oversight, not the level of control over day-to-
day activities required to create personal jurisdiction. (So-
nora Diamond Corp., supra.) Further, the Court has al-
ready addressed at length the reasons why an audit per-
formed by VWAG on behalf of subsidiary Vorelco of Cali-
fornia, Inc. (“Vorelco California”), regarding unprofitable,
non-dealership/non-warehouse properties owned by
Vorelco California are not sufficiently related to Plaintiffs’
claims in this lawsuit. (2nd Supp. Stewart Dec. Exh. 1.)

Plaintiffs present somewhat better evidence in the
form of a Telefaxed memorandum from VWAG to VWoA
dated 11/26/1969 regarding the initial CARB approval
and/or testing process in which VWoA appears to have
been acting essentially as a middleman between CARB
and VWAG, the actual manufacturer of the vehicle en-
gines and exhaust systems CARB was seeking to regu-
late. (See Supp. Stewart Dec. filed 8/2/2023 at Exh. 12.)
Portions of this memorandum appear to be not merely
statements from VWAG regarding its own positions re-
garding the CARB testing methods, but also directions to
VWoA regarding how VWoA should negotiate with
CARB. Section 2 of the memorandum states in relevant
part:

“As the result of a discussion with Quality Control at
the Wolfsburg, Emden and Hanover [Germany] plants,
the following tactics will be followed at the meeting on
12/1/1969 in Los Angeles [assumably between VWoA and
CARBI:

“2.1 The basis of our stance remains the comments al-
ready submitted on January 2, 1969 . ..”
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There is no evidence in the record whether the
1/2/1969 comments were submitted directly by VWAG to
CARB or if VWAG provided comments to VWoA, who
then submitted them to CARB. Similarly, the memoran-
dum references an 11/13/1969 letter from CARB, but
there is no evidence whether CARB sent the 11/13/1969
letter to VWoA, who then passed it on to VWAG, or di-
rectly to VWAG.

Section 2.3.1 of the 11/26/1969 memorandum further
states:

“Should [CARB] not agree with our suggestions so
far, we recommend the following tactical step in the nego-
tiations on 12/01/1969 in order to keep the statistical test-
ing and therefore the fundamental principle of VW quality
control: this tactical step must of course be carefully pre-
pared for the negotiations on 12/1/1969, if necessary, in
coordination with the US manufacturers.”

“2.4.1 Should all our attempts to convince [CARB] of
the superiority of statistical monitoring fail, as a first step
we should recommend the 100% testing that we already
carry out, namely testing all vehicles for idling carbon
monoxide. It is possible that this will already be enough to
demonstrate CARB’s success to lawmakers. The second
requirement of CARB, that all vehicles must meet emis-
sions standards, will of course not be satisfied by this
measure. The remarks made above apply in this case.

“2.4.2 Moreover, as a second step we can declare our
readiness to cooperate in working out a suitable short pro-
cedure that could meet the needs of automobile manufac-
turers and the desires of CARB. Here it would have to be
ensured that there is sufficient correlation with the official
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procedure and that the procedure is also used for retest-
ing by the government. (2nd Supp. Stewart Dec. Exh. 12.)

Assuming VWAG’s involvement in the CARB applica-
tion process went beyond mere oversight of VWoA into
active participation with VWoA in the approval pro-
cess/CARB testing regime, the question then arises
whether the allegations of Plaintiffs’ TAC directly arise
out of VWAG’s purposefully directed activities with re-
spect to the CARB process. (See SK Trading Interna-
tional Co., Litd. v. Sup.Ct. of San Francisco County (2022)
77 Cal.App.5th 378, 389.) VWAG in its Supplemental Re-
ply argues that it does not, presumably based on an argu-
ment that the CARB vehicle emissions testing and ap-
proval process involved vehicle emissions and not the as-
bestos-containing parts of VW cars that Plaintiffs allege
exposed Decedent to asbestos dust. (See TAC at pp. 5:9-
6:17 [specifically identifying brakes, clutches, and engine
gaskets as the automotive parts that exposed Plaintiffs’
decedent to asbestos dust].) Plaintiffs do not identify
other specific parts in their three sets of Opposition pa-
pers.

The Court finds that Plaintiffs’ evidence of VWAG’s
participation in the CARB testing and approval process in
the late 1960’s and the 1970s is not sufficiently related to
the allegations of Plaintiffs’ TAC pursuant to SK Trading
International Co., Ltd., supra, such that this evidence
alone is sufficient to meet Plaintiffs’ burden of production.
SK Trading involved a criminal complaint alleging “par-
ticipation in a multiyear conspiracy to manipulate the Cal-
ifornia market to detriment of California consumers.” (SK
Trading, 77 Cal.App.5th at 382.) Jurisdictional discovery
revealed direct control by the foreign corporation (SK
Trading) over its domestic subsidiary (SK Energy) con-
cerning key aspects of the alleged conspiracy. (Id. at 385-
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86.) Specifically, SK Trading “actively adopted and imple-
mented a plan designed to increase SK Energy’s profits
derived from trading on the California spot markets. SK
Trading actively participated in the hiring and manage-
ment of SK Energy’s California trader and facilitated
agreements between SK Energy and Vitol [the alleged co-
conspirator] regarding gasoline sales in California.” (/d.
at 388) Based on these facts, the Court of Appeal found
that “the People’s claims arise from SK Trading’s involve-
ment in the decision-making that was undisputedly di-
rected towards the California market.” (Id. at 390.)

In contrast, the facts developed in the jurisdictional
discovery here do not establish a nexus with the exposures
or injuries alleged in the TAC. Even assuming that
VWAG’s product was not merely OEM or replacement as-
bestos-containing brakes, clutches and engine gaskets,
but rather asbestos-containing Volkswagen branded vehi-
cles, the 11/26/1969 memorandum states that failure to
comply with the CARB requirements would not result in
VW cars being barred from sale in California, but rather
that new vehicle manufacturers/distributors/sellers would
be required to pay a $50 penalty, assumably per vehicle,
for failure to comply with the CARB vehicle emissions
standards. (2nd Supp. Stewart Dec. Exh. 12 at § 1.) Thus,
it was not necessary for VWAG and VWoA to obtain
CARB approval for VWoA to distribute or sell asbestos
containing VW vehicles in California, thereby allegedly
exposing Decedent to asbestos when he worked on them.

Plaintiffs alternatively request still more jurisdic-
tional discovery regarding whether the 1/2/1969 com-
ments and the 11/13/1969 CARB letter described above
were direct communications between CARB and VWAG.
Plaintiffs’ Request is DENIED. Plaintiffs have had two
opportunities to conduct jurisdictional discovery, and the
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new jurisdictional discovery Plaintiffs are requesting is
not reasonably likely to change the Court’s analysis
above.

Wherefore, the Court GRANTS specially appearing
defendant VWAG’s Motion to Quash Service of Summons
for lack of personal jurisdiction.

Dated: 08/17/2023 [s/ Patrick R. McKinney
Patrick McKinney / Judge
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APPENDIX C

SUPREME COURT OF CALIFORNIA

S290421

HERNANDEZ,
PLAINTIFF - APPELLANT

V.

VOLKSWAGEN AKTIENGESELLSCHAFT,
DEFENDANT - RESPONDENT

Filed: July 9, 2025

ORDER

BY THE COURT:

Petition for review and publish is denied.
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APPENDIX D

STATE OF CALIFORNIA COURT OF APPEAL
FIRST APPELLATE DISTRICT
DIVISION FOUR

A168869

BLANCA HERNANDEZ ET AL.,
PLAINTIFFS - APPELLANTS

V.

VOLKSWAGEN AKTIENGESELLSCHAFT,
DEFENDANT - RESPONDENT

Filed: April 8, 2025

ORDER

BY THE COURT:

Respondent’s petition for rehearing is denied.

Date: 04/08/2025 /s/ Brown, P.J.
P.J.




