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Court, Burger,inBlackmun, J., opinionthe of the whichdelivered
Rehnquist, O’Connor, JJ.,Brennan, Marshall,J., andC. and

Marshall, J.,Brennan, J., concurring opinion, in whichjoined. filed a
Stevens, J., judg-joined, p. opinion concurringfiled an in thepost, 201.

White, J., statement, p.ment, p. dissenting post,filed a 200.post, 202.
Powell, J., part in of the case.took no the decision

argued petitioners.L. Estes the cause for WithRobert
Sweeney.him the brief was M. Miltonon

argued for theEdwin Kneedler the cause United StatesS.
urging himcuriae reversal. With on the briefas amicus

AttorneyLee, Assistant Generalwere Solicitor General
Deputy Claiborne, DavidHabicht, Solicitor General and

C. Shilton.
respondent.argued himT. Nebel the cause for WithG.

Bauman*on the brief was Gas

urging were for the*Briefs of amici curiae reversal filed State of Cali-
California,Kamp, Attorneyfornia ex reí. John K. Van de General of et al.

se,by Gregory Taylor Berger,N. TheodoraKamp, proMr. Van de and
California, Jacobs,Attorneys CraigRichardGeneral of C. C.Assistant

Frank, Gorsuch, AttorneyThompson, Norman C. GeneralRichard M.
Miller,Alaska, Smith, Florida,Attorney of Thomasof Jim General J.

Bellotti,Iowa,Attorney AttorneyFrancis X. ofGeneral of General
III, Minnesota,Massachusetts, Humphrey AttorneyH. ofHubert General
Nebraska, McKay, AttorneyDouglas, AttorneyL. General of BrianPaul

General,Nevada, George Postrozny, Deputy Attorney Greg-of V.General
Smith, Medlock,Hampshire,ory AttorneyH. of New T. TravisGeneral

Mattox,Carolina,Attorney AttorneyGeneral of South Jim General of
Edmisten, Carolina,Texas, AttorneyL. General of North MichaelRufus

McDonald,Oklahoma, L.Attorney of Robert First As-Turpén, General
Attorney General, Meierhenry, AttorneyMark V. General of Southsistant

Wilkinson, Jensen,Utah,Dakota, AttorneyL. General of Dallis W.David
Easton, Vermont,General, AttorneyJohn J. General of BronsonSolicitor

Follette, McClintock,Attorney Wisconsin,La General of Archie G.C.
FaAlevao, AttorneyAttorney Wyoming,of Aviata F. GeneralGeneral

Samoa; byfor the National Association of Counties et al.of American
CityJoyce Benjamin;R. and Holmes for the of NewLawrence Velvel
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opinionJustice Blackmun delivered the of the Court.
Respondent, developingthe owner of a tract of land it was

petitioners,as a residential subdivision, sued the William-
(Tennessee)County Regional Planningson Commission and

its members and in alleg-staff, United States District Court,
ing petitioners’ application zoningthat of various laws and
regulations respondent’s property “taking”to amounted to a

property. jury agreedof that At trial, the and awarded
respondent just compensation$350,000 “taking.”as for the
Although jury’s rejected bythe verdict was the District

granted judgment notwithstandingCourt, which a the ver-
petitioners,dict to appeal.the verdict was reinstated on

urgePetitioners and their amici this Court to overturn the
jury’s ground temporaryaward regulatoryon the that a

profit expectationinterference with an investor’s does not
“taking” meaningconstitute a within the of the Just Com-

pensation alternatively,Clause of the Fifth Amendment,1 or,
groundon the that ifeven such interference does constitute

taking, Compensationa requirethe Just Clause does not
money damages recompense.as Before we reach those con-

Schwarz,by Jr.,York Koemer;Frederick A. 0. and Leonard and for the
City Florida,of Petersburg, by Siemon,St. Larsen,Charles L. Wendy U.
and Michael Davis.S.

Briefs of amici urgingcuriae affirmance were filed for the American
College Lawyers by Cutler,of Real Estate Morris,Edward I. Eugene J.

Trevaskis, Jr.;and John P. for the California Building Industry Asso-
by Kanner;ciation Gideon for the Apartment byNational Association Jon

D. III;Smock and H.Wilbur Haines Legaland for the Pacific Foundation
by Ronald A. Zumbrun and Robert K. Best.

Thurston, Break,A.Morris Robert K. and John L. Fellows III filed a
brief for Irvine Co. as amicus curiae.

1 "[Njor privateshall property use,public justbe taken for without
compensation.”

The Fifth prohibition, course,Amendment’s appliesof against the States
through the Q.Fourteenth Chicago,Amendment. B. R.& Co. v. Chi-
cago, 226,166 (1897);U. S. 241 Diegosee also San Gas & Electric v.Co.

(1981).Diego, 621, 623,San 450 U. 1S. n.
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procedural posture respondent’stentions, we examine the of
claim.

I

A

responsibility planningfor land-uselaw,TennesseeUnder
legislative body each of theis divided between the of State’s

regional municipal “planningand and commissions.”counties
county legislative body responsible zoningis for ordi-The

regulate particularnances to the uses to which land and
density populationbuildings may put, and to control the ofbe

buildings.and the location and dimensions of Tenn. Code
(1980).§ planningThe commissions are re-Ann. 13-7-101

governingsponsible specific regulations thefor more sub-
region municipalityof land within their or fordivision

§§development. 13-3-403,13-4-303. Enforce-residential
zoning regu-ment both the ordinances and the subdivisionof

accomplished part through requirementinlations is a that
planning approve platthe of athe commission subdivision

mayplat recorded. 13-4-302§§13-3-402,before the be
1984).(1980 Supp.and

§ County “Quarterlythe13-7-101,Pursuant to Williamson
county’s legislative body, inthe 1973Court,” which is

zoning develop-adopted a ordinance that allowed “cluster”
zoning,“cluster”ment of residential areas. Under

the size and the width of individual residential lots“both
may provideddevelopment[a] reduced,be . .in . . . .

densitythat the overall of the entire tract remains con-
equivalentstant-provided, is,that that an area to the

thus ‘saved’from each individual lot istotal of the areas
open space.”pooled 2as common N. Wil-and retained

§Planning pp.47.01,American Land Law 212-213liams,
(1974).

grouped,zoning housing units to bethus allows orCluster
being evenly spacedtogether, rather than on“clustered”

lots.uniform
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byrequired respondent’s predecessor-in-§13-3-402,As
(developer) preliminary platinterest in 1973 submitted a

development Templefor the cluster of its tract, the Hills
Country (Temple Hills),EstatesClub to the Williamson
County Regional Planning approval.Commission for At

county’s zoningthat the ordinancetime, and the Commis-
regulations required developerssion’s subdivision to seek

approval plats steps.of inreview and subdivision two The
developer approval preliminary plat,first was to forsubmit a

plan,” indicating, among things,or “initial sketch other the
acreage dwellingand site,boundaries of the the ofnumber

design, existing pro-units and their basic the location of and
posed utility layouts, open space,roads, structures, lots, and

App. (CA6),and the contour of the inland. No. 82-5388
(CApp. App.). approved, preliminary857, 871 Once the

plat preparation plat.as aserved basis for the a finalof
regulations, approvalUnder however,the Commission’s of a

platpreliminary acceptance“will not ofconstitute the final
plat.” Approval preliminary plat lapsedat 872. of aId.,

plat yearif a final was not within ofsubmitted one the date
approval, grantedof the anunless the Commission extension

approval preliminary platof unless oftime, or the the was
plat,renewed. Ibid. The final which is the officialauthen-

requiredticated recorded,document that is was to conform
substantially preliminary plat,to addition,the in to in-and,

lots,clude such as the of all streets, boundaries,details lines
buildingand setbacks. Id., at 875.

May approved developer’s3, 1973,theOn Commission the
platpreliminary Temple App. platHills.for 246-247. The

development acres,indicated that the was to 676 ofinclude
space,open primarilywhich 260acres would in the form ofbe

golf platId.,a at 422. A notation on the indicatedcourse.
dwellingthat the of totalnumber “allowable units for devel-

opment” only736, lines in for 469was but lot were drawn
remainingareas in wereunits. The which the 276units to be

placed parcelleft blank the notwere and bore notation “this
developed approved by planningto until the commission.”be
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“parcelsplat thatThe also contained a disclaimer with note
developed approved by plan-parcel not to be until the‘this

part platning innot a of this and not includedcommission’
density dwellinggross area.” Ibid. The of 736 allowable

(676)by multiplying the number of acresunits was calculated
(1.089).by per Id.,the of units allowed acre at 361.number

zoning regulations requiredAlthough in inthe effect 1973
density acreage“on the of totalthat be calculated basis less

(50%)fifty lying plainpercent inof the land the flood . . . and
(50%)fifty lying slopepercent of all land on a with aless

(25%),”twenty-five percent App.grade in ofexcess CA
676no deduction was made from the acres for such land.858,

Tr. 369.
preliminary plat, developerUpon approval of the the con-

veyed county permanent open spaceto the a easement for the
began building installing utilitygolf and roads andcourse,

project. App. developer spentlines for the 259-260. The
approximately building golfthe course,million and an-$3

installing and water facilities.$500,000other sewer Defend-
housing beginEx. 96. Before construction was to on aant’s

particular plat thatsection, a final of section was submitted
containingapproval. a total 212sections,for Several of

given approval by App. 260, 270,were final 1979.units,
preliminary plat, reapprovedas278, well,423. The was

during period. 270,that at 423.Id., 274, 362,four times
county changed zoning requireIn the its ordinance to1977,

density exclude of the totalthat calculations of allowable 10%
acreage utilities. Id., 363;to account for roads and at CA
App. 862. In the number of allowable units wasaddition,

perchanged per acre from the 1.089 acre allowed into one
1169-1170,at Tr. 1183. The Commis-Id., 858, 862;1973.
zoningapply the ordinance and subdivisionsion continued to

Templeregulations Hills,in effect in 1973 to andhowever,
reapproved preliminary plat Augustin 1978. In 1979,the

position platsits and decided thatthe Commission reversed
zoningfor renewal should be evaluated under thesubmitted
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regulationsordinance and subdivision in effect when the
sought. App.wasrenewal 279-282. The Commissionthen
Temple platthe Hillsrenewed under the ordinances and

regulations in effect at that Id.,time. at 283-284.
January developerIn 1980, the Commission asked the to

preliminary plat soughtsubmit a revised before it final
approval remainingfor the sections of the subdivision. The

necessaryCommission reasoned that this was because the
original preliminary plat surveyingcontained a number of

inerrors, the land available the subdivision had been de-
partcreased inasmuch as the State had condemned of the

parkway,land for a and the areas marked “reserved for fu-
development” platted.ture had never been Plaintiff’s Exs.

special (Temple1078 and Tr. 164-168. A1079; committee
Committee) appointed developerHills was to work with the

preliminary plat.on the revision of the 1081;Plaintiff’s Ex.
Tr. 169-170.

developer preliminary platThe submitted a revised for
approval Uponin October 1980.2 thereview, Commission’s

Temple problemsstaff and the Hills Committee noted several
plat. App.with the revised First,304-305. the allowable

density zoning regula-under the ordinance and subdivision
intions then effect was 548 rather than the 736units, units

preliminary plat approvedclaimed under inthe 1973. The
parkway,difference reflected a decrease in 18.5 acres for the

a decrease of 66 acres the deduction for roads,for 10% and an
lying slopes44exclusion of acres for 50% of the land on ex-

grade.ceeding a Second,25% two cul-de-sac roads that had
necessary parkwaybecome because of the land taken for the

lengthmaximumexceeded the allowed for such roads under
regulations inthe subdivision effect in both 1980 and 1973.

2 developer preliminary platThe submitted the thatalso had been
approved occasions,reapproved subsequentin 1973 and on several con­
tending plat.that right develop property accordingit had the to the to that

noted,As we plat parcelshave would bethat did not indicate how all of the
developed. App. 84-85.
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gradesapproximately in2,000 feet of road would haveThird,
by county regulations.maximum roadexcess of the allowed

preliminary plat placed on land that hadFourth, the units
undevelop-grades in of 25% and thus was consideredexcess

zoning regulations.andunder the ordinance subdivisionable
developer obligations regardingthe fulfilledFifth, had not its

and of main road.the construction maintenance the access
protectioninadequate fire theSixth, there were services for

inadequate spaceopen recre-area, as well as for children’s
Finally, proposed prelimi-inthe lotsational activities. the

nary plat frontage that the minimumhad a road was below
regulationsrequired by in ineffect 1980.the subdivision

Temple thatThe Hills Committee recommended the Com-
regulations regardinggrant a waiver the themission of

length grade ofcul-de-sacs, roads,of the the maximum the
frontage requirement. Id.,the minimum at 304-297,and

suggestionaddressing thatthe those three306. Without
disapprovedrequirements thewaived,be the Commission

platgrounds: complyplat the notfirst,on other did withtwo
zoningdensity requirements of the ordinance or sub-the

regulations, had been made fordivision because no deduction
parkway,land for the and there had beenthe taken because

acreage roadsno deduction for 10% of the attributable to
slopehaving than and25%;for 50% the land a of moreor of

grade greaterplaced slopes a thansecond, lots were on with
Plaintiff’s Ex. 9112.25%.

Countydeveloper appealed Zon-then to Board ofThe the
ing Appeals “interpretation of Clusterfor an the Residential

App.zoning Temple[ordinance] 314.as it Hills.”3relates to

3 Zoning Appeals empowered:The Board of was
determination,decision, orappeals any permit,To hear and decide on“a.

adminis-or otherby [County] Buildingmade the Commissionerrefusal
any provision of thisofcarryingin the out or enforcementtrative official
Resolution.Resolution; map thisinterpret Zoning andand to the

the of thisfrom termsapplications variancesfor“c. To hear and decide
byonly reason of ex-wheregrantedResolution. variances shall beSuch
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11, 1980,On November the Board determined that the Com-
apply zoningmission should the ordinance and subdivision

regulations evaluatingin in inthat were effect 1973 the
density Templeof Id.,Hills. at 328. It also decided that

measuring grades,in hadwhich lots excessive the Commis-
slopesion should define the in a tomanner more favorable the

developer. at 329.Id.,
respondent,On 26,November Hamilton Bank of Johnson

City, acquired through property inforeclosure the the Tem-
ple yet developed,Hills subdivision that had not been a total

manyof 257.65 Id.,acres. at 189-190. This included of
parcels preliminarythe that had been left blank in the

plat approved respondentin In1973. June 1981, submitted
preliminary plats plattwo to the Commission—the that had
approved subsequently reapprovedinbeen 1973and several

plat indicating respondent’s planstimes, and a for the un-
developed plat byareas, which was similar to the submitted

developer plat proposedthe in Id.,1980. at 88. The new
developmentthe of 688 the unitsunits; reduction from 736

represented respondent’s concession that 18.5 acres should
acreagebe removed from the because that land had been

parkway. Id.,taken for the at 425.424,
plat eightdisapproved18,On June the Commission the for

including density grade problems inreasons, citedthe and
Templeobjectionsthe October 1980 thedenial, as well as the

lengthHills in of twoCommittee had raised 1980 to the
protec-grade firecul-de-sacs, the of various the lack ofroads,

disrepair minimumtion, the of the and theroad,main-access
frontage. to followat 370. The declinedId., Commission

platZoning Appeals thethatthe decision of the Board of

piece propertyofceptional narrowness, shallowness, shape specificor of a
record,a lot of oradoption waswhich at the time of of this Resolution

conditionsby or of aexceptional topographicwhere reason of situations
provisions of this Resolutionpiece property applicationof of thethe strict

hardship upon the ownerpracticalin undue ofwould result difficulties to or
property.”such Plaintiff’s Ex. 9112.

(1980).13-7-109§§ toSee also Tenn. Code. Ann. 13-7-106
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by zoningthe 1973 ordinance andshould be evaluated sub-
statingregulations, jurisdic-that thedivision Board lacked

appeals from the atId., 187-188,tion to hear Commission.
360-361.

B

Respondent inthen filed this suit the United Dis-States
pursuantfor the Middle District of Tennessee,trict Court to

§ alleging42 that the1983,U. S. C. Commission had taken
property just compensation assertingits without and that

estoppedshould be under state fromthe Commission law
project.4 Respondent’s expertdenying approval of the wit-
designnesses testified that the that would meet each of the

eight objections respondentwould allowCommission’s to
only respondentunits,build 67 409 fewer than claims it is

development onlythatbuild,5entitled to and the of 67
App.in a net loss of over million.sites would result 377.$1

expert on the otherwitness, hand,Petitioners’ testified that
eight objections bycould be overcome athe Commission’s

design development approximatelythat would allow of 300
Tr. 1467-1468.units.

jury respondenttrial,After a 3-week the found that had
“economically propertythe viable” use of itsbeen denied

Compensation Clause,in of the Just and that theviolation
estopped requiringunder state law fromCommission was

comply zoningrespondent to with the current ordinance and

4 approveRespondent allegedalso that the Commission’s refusal to the
proceduralrespondent’s rights processto substantive and dueplat violated
grantedequal protection.it The District Court a directed ver­and denied

process equal protectiondue andpetitionersto on the substantivedict
respondent proceduralclaims, jurythe found that had not been deniedand

App. Those issues are not before us.process. 32.due
377; Respondent claimed it was5 Id., at Tr. 238-243. entitled to build

approved in 212allegedlyunits 1973 minus the units476 units: the 736
approval 48 units that were noalready givenor final and minusbuilt

land had been taken from the subdivision for thelonger available because
parkway.
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regulationssubdivision thanrather those in ineffect 1973.
App. jury damages32-33. The $350,000awarded of for the
temporary taking respondent’s property.of Id., at 33-34.6

permanent injunction requiringThe court entered a the
apply zoningtoCommission the ordinance and subdivision

regulations Temple approveinin effect 1973to toHills, and
platthe insubmitted 1981. atId., 34.

granted judgment notwithstandingthenThe court the ver-
taking reasoningin ofdict favor the on claim,Commission the

part respondentin that was unable to derive economicbene-
property temporary only,fit from its on a basis that suchand

temporary deprivation,a as mattera of cannot consti-law,
taking. Id.,tute a at In36, 41. addition, the court modified

permanent injunction require merelyits to the Commission
apply zoning regulationsto the andordinance subdivision in

project, requiring approvaleffect in to the1973 rather than
plat, parties “legitimateof the in order to allow the to resolve

questions plaintiff require-technical of thewhether meets
regulations,” appli-throughments 1973 id.,of the at 42, the

appeals procedures.7cable state localand
panel AppealsA divided of the United States Court forof

(1984).the Sixth Circuit reversed. 729F. 2d 402 The court

6 clear,Although jurythe record is less itthan that the calcu­appears
$350,000 by determininglated the award a fair rate onof return the value

forproperty rejectionof the the time thebetween Commission’s of the
preliminary id.,inplat jury’s1980 and the verdict in March 1982. See at
800-805; 25,Arg. light case,Oral In dispositionTr. of 32-33. of our of the

question damageswe need not reach the thatwhether measure of would
compensation,provide just appropriate respond­or it would ifwhether be

statingent’s cause of action were viewed as a claim under the Due Process
Clause.

respondent’s appeal pending Appeals,7 While was before the ofCourt
parties agreement whereby grantedthe an thereached Commission a vari­

road-grade regulations approvedance from its cul-de-sac and and the
units,development 476 respondent agreed, among things,of and other

roads, roads,existing accordingallto rebuild and build new to current
regulations. App. to Brief for Petitioners 35.
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regulationsapplication government affectingof anheld that
may takingproperty reg-constitute a if theowner’s use of

“economicallyviable” useulation denies the owner all of the
jury’ssupported findingtheland, and that the evidence that

economically duringproperty feasible use the timethe had no
preliminaryapproverefusal to thebetween the Commission’s

Rejecting peti-plat jury’s Id.,verdict. at 405-406.and the
argument respondent never had submitted ationers’ that

regulations,compliedplat the 1973 and thus neverthat with
acquired rights held thattaken,that could be the courthad

estoppel juryjury’s verdict indicates that the must havethe
respondent acquired right”that had a “vested underfound
develop according platthe subdivision to the sub-state law to

respondentifin 407. Even had noId.,mitted 1973. at
right development,under state law to finish the thevested

respondentjury that had a reasonablewas entitled to find
expectation developmentthat theinvestment-backed could

completed, and that the actions of the Commission inter-be
expectation.that Ibid.fered with

rejected holdingthe District Court’s that theThe court
tempo-taking Aas a matter of law.verdict could not stand

taking,rary property a and was to be ana-denial of could be
permanent taking. Finally,lyzed in manner as athe same
Diegorelying upon the in Gas & Electric Co. v.dissent San

(1981),Diego, determined621,450 U. S. 636 the courtSan
temporarydamages required compensate for aare tothat

taking.8

8 2d, agreeat 409. He did not thatJudge Wellford dissented. 729 F.
respondent’s propertysupported findinga that had beenthe evidence

taken, respondent formallythat hadpartin because there was no evidence
temporaryif thereregulations.a variance from the Even was arequested

property, Judge“economically viable” use of the Wellforddenial of the
processduringin value the ofhave held that mere fluctuationswould

ownership’”decisionmaking ‘“incidents of and cannotgovernmental are
id., 410, Tiburon,quoting Agins v. 447“‘taking,’”a atbe considered

(1980).263, agree damagesthat be255, n. 9 He also did not couldU. S.
Diegoremedy any taking, reasoning that the San Gas dissenttoawarded



185

hHhH

granted questionWe certiorari to address the whether
payFederal, moneyState, and local Governments must dam-

ages property allegedlyto a landowner whose has been
temporarily by application government“taken” reg-the of

(1984).ulations. 469 U. S. 815 Petitioners and their amici
question negativecontend that we should answer the in the

by ruling government regulationthat can never effect a “tak-
ing” meaning Theywithin the of the Fifth Amendment. rec-
ognize government regulation maythat be so restrictive that

propertyit denies a owner all reasonable beneficial use of
property, appropriationits and thus has the same effect as an

property public concededlyof the for use, which would be a
taking According petition-under the Fifth Amendment. to

regulationers, however, that has such an effect should not
taking. regulationbe viewed as a Instead, such should be

viewed as a violation of the Fourteenth Amendment’s Due
attempt by governmentProcess Clause, because it is an to

police power undulyuse its oppres-to effect a result that is so
property constitutionallysive to the owner that it can be

only through powereffected the of eminent domain. Viola-
petitioners’ argumenttions of the Due Process Clause, con-

by “just compensation.”cludes, need not be remedied
The DiegoCourt twice has left this issue undecided. San

Diego, supra; AginsGas & Electric Co. v. San v. Tiburon,
(1980). again,447 ques­255,U. S. 263 Once we findthat the

properly presented,tion is not and must be left for another
day. PlanningFor whether we examine the Commission’s
application regulationsof its under Fifth Amendment “tak­

jurisprudence,ing” precept process,or under the of due we
respondent’s premature.conclude that claim is

majority Court,does not reflect the views of the of this and that this Court
never has awarded damages temporaryfor a taking where there was no
invasion, physical occupation, or by“seizure and direction” the State of

property. 2d,the landowner’s 729 P. at 411.
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posture respondent’sWe examine the of cause of action
by viewing statingfirst it as a claim under the Just Com­

pensation regula­Clause. This Court often has referred to
“goes Pennsylvaniation that too far,” Coal Co. v. Mahon,

(1922), “taking.” g.,260 393,U. S. 415 as a e.See, Ruckels­
(1984);haus Co.,v. Monsanto 467 986,U. S. 1004-1005

Agins ShoppingTiburon, S.,v. 447 U. at PruneYard260;
(1980);v. Robins, 74,Center 447 U. S. 83 Kaiser Aetna v.

(1979);444States,United U. 174164,S. Andrus v. Allard,
(1979); Transp.444 51,U. S. 65-66 Penn Central Co. v. New

City, (1978); Hemp­York 438 U. S. 124104, Goldblatt v.
(1962);stead, 369 U. S. 594590, United States v. Central

(1958).MiningEureka Co., 357 155, 168U. S. Even assum­
ing literally Takingthat those decisions meant to refer to the
Clause of the Fifth Amendment, and therefore stand for the
proposition regulation may takingthat effect a for which

requires just compensation,the Fifth Amendment see San
Diego, (dissenting opinion),450 S.,U. at 647-653 and even
assuming requiresfurther that the Fifth Amendment the
payment money damages compensate taking,of to for such a

'jury upheld.the inverdict this case cannot be Because re­
spondent yet regardinghas not obtained a final decision the
application zoning regula­of the ordinance and subdivision

property, procedurestions to its nor utilized the Tennessee
provides obtaining just compensation, respondent’sfor claim

ripe.is not
A

As the Court has inmade clear several recent decisions, a
application government regulationsclaim that the of effects

taking property ripe gov-a of a interest is not until the
entity charged implementing regulationsernment with the

regarding applicationhas reached a final decision the of the
regulations property Virginiato the at Inissue. Hodel v.

Mining Assn.,Reclamation Inc.,& 452 U. S. 264Surface
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(1981), rejectedexample, the a claim that the Sur-for Court
Mining 1977,Act of 91 Stat.face Control and Reclamation

§ takingseq.,1201et a because:30 U. S. C. effected447,

appelleesindication in the record that have“There is no
opportunities provided bythemselves of the theavailed

by requestingadministrative relief eitherAct to obtain
approximate-original-contourfrom the re-a variance

515(d)§quirement min-of or a waiver from the surface
522(e).§ property[the owners]ing in Ifrestrictions

proce-to seek administrative relief under thesewere
mutually acceptable mighta solution well bedures,

therebyregard properties,reached with to individual
obviating any ques-need to address the constitutional

potentialThe for such administrative solutionstions.
bytakingthe conclusion that the issue decidedconfirms

simply ripe judicialCourt is not for resolu-the District
omitted).(footnoteS.,tion.” 452 U. at 297

Similarly, Agins supra, held thatTiburon,in v. the Court
challenge application zoning was nota to the of a ordinance

yetripe property asubmittedbecause the owners had not
plan development property. 260.S.,447 U. atfor of their

City, supra,Transp. theIn New YorkPenn Central Co. v.
City’sapplication Yorkof NewCourt declined to find that the

Central TerminalLandmarks Preservation Law to Grand
althoughtaking the Landmarks Preserva­because,aeffected

50-storydisapproved plan a officehad a fortion Commission
propertybuilding the owners had notterminal,theabove

any plan,sought approval therefore notfor other and it was
deny approval for allthe Commission wouldclear whether

plaintiffs economicenable the to derive bene­uses that would
property.fit 438 at 136-137.S.,from the U.

Respondent’s posture claims theclaim is in a similar to the
Respondentpremature in Hodel. has submittedCourt held

passedplan developing property, has be-a for its and thus
plaintiffs,yond Aginsthe like the HodelBut,threshold.
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respondent that would havedid not then seek variances
property according proposeddevelop the to itsit toallowed

finding platnotwithstandingplat, that thethe Commission’s
comply zoning ordinance and subdivisionwith thedid not

appearsregulations. could have beenIt that variances
eightgranted of the Commission’sresolve at least fiveto

Zoning Appealsplat.objections of hadto the The Board
zoninggrantpower the ordi-variances fromto certainthe

density requirementsincluding andthe ordinance’snance,
slopes havingplacing units on land withrestriction onits

supra.grade 3,see n.1204-1205;in excess of 25%. Tr.a
power grant variances from thehad the toThe Commission

road-grade,includingregulations, cul-de-sac,thesubdivision
Templefrontage requirements.9 Indeed, the Hills Com-and

grantthe Commission vari-had recommended thatmittee
regulations. App. Nevertheless,304-306.from thoseances

respondent not seek variances from either the Board ordid
the Commission.

everything possibleRespondent argues that it “did to re-
Respondentcommission,”the Brief forthe conflictwithsolve

respond-approvaldenial of forand that the Commission’s42,
plat equivalent The rec-to a denial of variances.wasent’s

respondent’ssupport ishowever. Thereclaim,ord does not
Zoningappliedrespondent to the Board ofthatno evidence

zoning noted,Appeals ordinance. Asfor variances from the
developer sought ruling inin effectthe ordinancea thatthe

respondentapplied, devel-nor theneither1973should be but

9 provided:in in and 1981regulations effect 1980The subdivision
may following conditions:grantedbe under the“Variances

regula-thesetoadherencesubdivider can show that strictthe“Where
beyond the con-unnecessary hardship, due to conditionscausetions would

hardship todue histheIf the subdivider createsof the subdivider.trol
subdivision, thein hisyieldthe of lotsdesign or in an effort to increase

granted.variance will not be
topographical oraretheredecides thatPlanningthe Commission“Where

regulationsfrom theirdeparturesite,peculiar to the and aconditionsother
App. 932.destroy intent.” CAnot theirwill
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of either thea variance from the requirementsoper sought
the subdivisionFurther, although1973 or 1980 ordinances.

that toin in 1981 required applicationseffectregulations
in that notice offor variances be andwriting,the Commission

theto owners of adjacent property,10the beapplication given
filed a writ-that everrespondentrecord contains no evidence

orcul-de-sac,from the road-grade,ten for variancesrequest
or thatregulations,of the subdivisionfrontage requirements

212-213;ever the notice.11respondent gave required App.
see also Tr. 1255-1257.

required thatregulations10 TheCommission’s
applicant Planningfile with the Commission a written“Each must

stating following:request for variance at least the
requested.“a. The variance

requiring“b. Reason or the variance.circumstances
adjacent property beingis“c. Notice to the owners that a variance

requested.
any platonapplication“Without the condition shown the which would

plat.”grounds disapprovalfor of therequire a variance will constitute
Id., at 933.

11 requested, apparentlyand wasRespondent’s predecessor-in-interest
of theroad-grade regulation for section VIgranted, a waiver of the 10%

1078, predecessor-in-interest9094. ThePlaintiff’s Exs.subdivision. See
con­January 3, 1980, respondent must bethat contendswrote a letter on

for the entireroad-grade regulationtherequestas a for a waiver ofstrued
subdivision:

pro-adequatelyisgrade slope questionroad and ...“I contend that the
Zoningthe Ordinance.by Regulations and[subdivision]vided for both the

roadsauthority approveboth, the toPlanning givenCommission isIn the
in of 10%.gradesthat have excess

beginningthecase, knowledge fromit was commonparticular“In our
would be roadsthereland involved thatdue to the character of thethat

there is a stretchslope. In in our first Sectionexceeded the 10% factthat
request that thisrespectfully10%; Ithe thereforeof road that exceeds
Minutes of Janu-part Planning Commissionan official of theletter be made

grantedhas been bewhich3, Zoning Approvaltheary 1980 and further
Ex. 96.any changes.” Defendants’allowed to stand without

requestaconstituted for aletterassuming, arguendo, that theEven
ripe.is not There is novariance, taking neverthelessrespondent’s claim

regulationsthefrom thatvariancesrespondent requestedevidence that
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shortly be-in to the Commission writtenIndeed, a letter
meeting preliminaryto consider the1981,18,fore its June

positionrespondent not re-that it wouldtook thesketch,
thequest until Commis-the Commissionvariances from after

plat:proposedapproved thesion
Planningready“[Respondent] theto work withstands

necessaryconcerning variances. UntiltheCommission
however, and the devel-renewed,isthe initial sketch

engineeringoper opportunity detailed workto dohas an
anyimpossible vari-the exact nature ofto determineit is

p.may 6.9028,Plaintiff’s Ex.be needed.”ances that

clearlyregulations aindicated that unlessThe Commission’s
uponwritingapplieddeveloper in and noticefor a variance

plat“anyproperty shown on theconditionowners,to other
groundsrequire constitute fora variance willwouldwhich

App.disapproval plat.” inThus,933. the faceCAof the
procedures request-respondent’s the forrefusal to followof

provide specificing informationrefusal tovariance,a and its
hardlyrequire, respondent canitthe variances wouldabout

prelimi-disapproval of themaintain that the Commission’s
nary plat equivalent final decision that no variancesto awas

granted.would be
respondentAgins, Central, then,PennandHodel,As in

regardingyet how it willa final decisionhas not obtained
develop property. reluctance to exam-its Ourallowed tobe

taking a final decision has been madeuntil suchine claims
required byvery inquirybycompelled nature of thetheis

Although question“[t]heCompensation ofClause.the Just
purposes‘taking’ Fifth Amend-of thea forwhat constitutes

difficulty,”problemproved a of considerablehas to bement

Commission,by suchobjections raised theof the otherformed the basis
Absent a final decisionlength of cul-de-sacs.regulating theas those

objections,eight of the Commission’sapplication of allregarding the
any reasonable beneficialthe land retainedimpossible to tell whetherit is

destroyed.expectation interests had beenrespondent’suse or whether
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Transp. City,Penn Central Co. v. New York 438 S.,U. at
consistently among123, this Court has indicated that the fac-

particular significance inquirytors of in the are the economic
impact challengedof the action and the extent to which it

expectations.interferes with reasonable investment-backed
Id., at 124. See also Ruckelshaus v. Monsanto Co., 467

ShoppingS.,U. at 1005; PruneYard Center v. Robins,
447 atS., 83;U. Kaiser Aetna v. United 444States, U. S.,

simplyat 175. Those factors cannot be evaluated until the
agency posi-administrative has arrived at a final, definitive

regarding apply regulationstion how it will the at issue to the
particular question.land in

example, jury’s onlyHere, for the verdict indicates that
respondentit economicallyfound that would be denied the

propertyfeasible use of its developif it were forced to
the subdivision in a manner that would meet each of the

eight objections.Commission’s It is not clear whether the
jury respondentwould have found that the had been denied

property anyall reasonable beneficial use of the had of the
eight objections through grantbeen met the of a variance.

expert regardingIndeed, the witness who testified the eco-
impactnomic of the Commission’sactions did not itemize the

eight objections, juryeffect of each of the so the would have
grant anybeen unable to discern how a of a variance from one

regulations profitabil-of the at issue would have affected the
ity development. App.of the see377; id.,also at 102-104.
Accordingly, until the Commission determines that no vari-

granted, impossible juryances will be it is for the to find, on
respondentthis record, whether “will be unable to derive

economicbenefit” from the land.12

12The District juryCourt’s instructions allowed the to a takingfind
if it regulations questionascertained that “the in applied [respond­as to

property [respondent] economicallyent’s] denied property.”viable use of its
Tr. 2016. That respondent’sinstruction seems to takingassume that the­
ory simply propertywas that byits was applicationrendered valueless the

zoningof new regulationslaws and subdivision in 1980. The record indi-
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it not beasserts that should to seekrequiredRespondent
itsfrom the because suit isregulations predicatedvariances

is no that a1983, requirement§42 U. S. C. and thereupon
exhaust administrative remedies before abringingplaintiff

457Regents,§ v. Florida Board U. S.Patsy1983 action. of
(1982). whether administrative remedies496 The question

fromdistinct, however,is conceptuallymust be exhausted
action finalan administrative must bethe whetherquestion

FTC Oilit is reviewable. See v. Standardjudiciallybefore
v.449 S. 243 BethlehemCo., 232, (1980); Corp.U. Steel

(CA3 1982).F. 908 See 13AEPA, 903, generally669 2d
A. E. Federal Practice andWright, Miller, Cooper,&C.

theoryhowever, upongates, respondent’s claim was based a state-lawthat
“taking” wasrights,” allegedthat the the Commission’s“vested andOf

“expectation completinginterest” in therespondent’swithinterference
original plans. The that it was notdevelopment according to its evidence

respondenteconomically develop just 67 units claims thefeasible to the
developing uponlimit it to was the costactions would basedCommission’s

according plan. expectedoriginalthe Thebuilding developmentof the to
againstwas theapparentlyfrom the of the 67 units measuredincome sale

installing and sewergolf27-hole course and the cost of watercost of the
developmentlargefor a that would not have had to have beenconnections

690;only App. 191-197; Tr. seedevelopment of 67 units.for ainstalled
Thus,id., appears that itthe evidence to indicatealso at 2154-2166.
develop madeprofitable respondent67 units because hadnot be towould

con-expenditures expectation developmentin the that the wouldvarious
units; support propositionappeardoes not to thetain far more the evidence

expenditures, development onthat, of 67 unitsaside from those “reliance”
economicallyproperty would not be feasible.the

viability”thepropriety applyingof “economicexpress no view of theWe
upon theory rights”of oris based such a “vestedtakingwhen the claimtest

(1979)Allard, 51,Andrus 444 66Cf. v. U. S.“expectation interest.”
taking by re-regulations effected a(analyzing a claim that Government

thatprofits). purposesfor our to noteducing expected It is sufficient
respondent’sland“property” taken is viewed as the itself orthewhether

wished, impossibledeveloping as it it isinterest in the landexpectation
the the loss or interference until the Commissionextent ofto determine

the of thegrant applicationa fromwhether it will variancehas decided
regulations.
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(1984).§ policiesunderlyingProcedure 3532.6 While the the
concepts finalityoverlap, requirementtwo often the is con-

cerned thewith whether initial decisionmaker has arrived
positionat a definitive on the issue that inflicts an actual,

injury; requirement generallyconcrete the exhaustion refers
byjudicial procedures injuredto and anadministrative which

party may seek review of an adverse decision and obtain a
remedy if the decision is found to be unlawful or otherwise
inappropriate. Patsy concerned latter,the not the former.

by comparing proce-The difference is best illustrated the
seeking proceduresdure for a variance with the that, under

respondentPatsy, requiredwould not be to exhaust. While
appears provides procedures byit that the State which an

aggrieved property may declaratory judgmentowner aseek
regarding validity zoning planningofthe and actions taken
by county Countyauthorities, see Fallin v. Knox Bd. of

(Tenn. 1983);656 2d 338Comm’rs, S. W. Tenn. Code Ann.
§§27-8-101, 27-9-101 to and27-9-113, 29-14-101 to 29-14-

(1980 1984),Supp. respondent required113 and would not be
§1983procedures bringingto toresort those before its

clearlyproceduresaction, because those are remedial. Simi-
larly, respondent required appealwould not be to the Com-

rejection preliminary platmission’s theof to the Board
Appeals,Zoning empowered,of because the wasBoard at

rejection, participatereview thatmost, to not to in the Com-
decisionmaking.mission’s

procedures judgmenttoResort those would result in a
any respond-whether the violated ofCommission’s actions

procedurerights. contrast,ent’s In forresort to the obtain-
ing byin avariances would result conclusive determination

respondentthe itCommission whether would allow to de-
velop respondent proposed.inthe subdivision the manner

preliminaryapprove platThe Commission’s refusal to the
prevents respondentdetermine issue;does not that it from

developing obtaining necessaryits subdivision without the
open possibility respondentvariances, but leaves the that
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plataccordingdevelop aftermay to its obtain-the subdivision
ap-denial ofing In theshort, Commission’svariances.the

respondentconclusivelyproval determine whetherdoes not
property,of itsbeneficial useall reasonabledeniedwill be

decision.final,a reviewableis notand therefore

B

yet ripetaking that re-is not isthe claimA reasonsecond
through procedurescompensation thespondent did not seek

doingprovided Fifth Amendmentso.13 Theforthe hasState
property; proscribestakingproscribe it tak-ofthedoes not

Virginiajust compensation.ing Hodel v.without Surface
Mining 297,at n. 40.Assn., Inc., S.,452 U.Reclamation&

just compensa-require thatFifth AmendmentNor does the
contemporaneouslypaid thewith,of,in advance ortion be

required certaintaking; “‘reasonable,that aisall that is
”compensation’obtainingprovision atadequate existforand

Reorganizationtaking. Regional ActRailtime of thethe
(1974)(quoting Na-Cherokee102, 124-125Cases, 419 U. S.

(1890)).641, 659Co.,Kansas R. 135 U. S.tion v. Southern
S., 1016;467 atCo.,Monsanto U.Ruckelshaus v.alsoSee

21Yearsley 18,309 U. S.Co.,A. Rossv. ConstructionW.
(1932).(1940);Hurley If the95,285 U. 104Kincaid,v. S.

obtainingadequate processprovidedgovernment foranhas
“yield[s]justprocesscompensation, com-if to thatand resort

againstpropertypensation,” “has no claimownerthen the

provided reviewprocedures fornecessary contrast theit is to13 Again,
declaratory judg­actions, obtaining aas those forsuchthe Commission’sof

(1980), proce­with§§ to 29-14-113ment, Ann. 29-14-101Tenn. Codesee
compensation taking.aforproperty owner to obtainallow athatdures

Patsy v. Floridarequired.not Seeprocedures isof reviewExhaustion
(1982). however,explained,we have496 AsRegents, 457 U. S.Board of

just compensa­takings withoutproscribesFifth Amendmentbecause the
compensation has beenjustoccurs untiltion, violationno constitutional

requires thatright thereforenature of the constitutionalThedenied.
obtaining compensation beforeforproceduresproperty owner utilizea

§a 1983 action.bringing
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taking.the Government” for a Monsanto, 467 U. S., at
1013, 1018, n. 21. takingThus, we have held that claims
against prematurethe Federal Government are until the
property processowner has providedavailed itself of the
by §1491.the Act,Tucker 28 U. S. C. Monsanto, 467

Similarly,S.,U. at provides1016-1020. if a State an ade-
quate procedure seeking just compensation,for propertythe
owner Compensationcannot claim a violation of the Just

procedureClause until it has used justthe and been denied
compensation.

recognition propertyThe that a owner has not suffered a
Compensationviolation of the Just Clause until the owner

unsuccessfully attempted justhas compensationto obtain
through procedures provided bythe obtainingthe State for

compensation analogoussuch holdingis to the Court’s in
(1981).Taylor,Parratt v. 451 U. S. 527 There, the Court

person deprived property throughruled that a of a random
by employeeand unauthorized act a state does not state a

merely byclaim under allegingthe Due Process Clause the
deprivation property.of In such a situation, the Constitu­

require predeprivation processtion does not because it would
impossible impracticable provide meaningfulbe or to a hear­

ing deprivation.before the Instead, the Constitution is sat­
by provision meaningful postdeprivationisfied process.the of

“complete”Thus, the State’s action is not in the sense of
causing injurya constitutional “unless or until the state fails

provide adequate postdeprivation remedyto an prop­for the
erty loss.” Hudson v. 468Palmer, U. S. 517, n. 12532,
(1984). Likewise, requirebecause the Constitution does not
pretaking compensation, byand is instead satisfied a reason­

adequate provision obtaining compensationable and for after
taking,the “complete”the State’s action here is not until the

provide adequate compensationState taking.14fails to for the

14The analogy imperfectto Parrott is because Parrott does not extend
to situations such Co.,as Loganthose involved in v. Zimmerman Brush

(1982),422455 U. S. in which deprivationthe property pursu-of is effected



196

mayproperty bring an in-law, a ownerUnder Tennessee
compensationjust forcondemnation action to obtainverse

takingalleged propertyof under certain circumstances.an
(1980).§ statutory29-16-123 The schemeTenn. Code Ann.

procedures byproceedings outlines thefor eminent domain
rightgovernment the eminententities must exercise ofwhich

prohib-§§29-16-101 29-16-121. The State isdomain. to
“entering] [condemned]upon land” until theseited from

compensationprocedures utilized and has beenhave been
§ entitygovernmentpaid if a doesowner, 29-16-122,the but

following requiredpossession the thetake of land without
procedures,

may petition juryfor“the of such land a ofowner
proceedings mayinquest, had,in samewhich case the be

may provided; maybe,near hereinbefore or heas as as
§ordinarydamages way....”insue for the 29-16-123.
§29-16-123interpretedThe Tennessee state courts have

recovery through inverse condemnation where theto allow
by zoning development“taking” is laws oreffected restrictive

Metropolitanregulations. Nashville,Davis v. Govt.See of
(Tenn. 1981);App. Speight v.532,620 S. W. 2d 533-534

1975).(Tenn. App. RespondentLockhart, 524 W. 2d 249S.

providepolicy procedure, and the State couldant to an established state or
however,Clause, theDuepredeprivation process. Unlike the Process

proc-pretakingCompensation requirebeenClause has never held toJust
986,Co., 1016compensation. 467 U.or v. Monsanto S.ess Ruckelshaus

by pre-(1984). recognized anyNor interest servedhas the Court ever
by post-takingcompensation equallytaking that could not be well served

hand, theClause, the othercompensation. the Process onUnder Due
invalue“obviouspredeprivation processthat is ofrecognizedhasCourt

opportunitymeaningfuldecision,” “onlyreaching an accurate that the
thelikely to be beforethe of isto invoke discretion the decisionmaker

Loudermill,v.effect,” Board Education[deprivation] takes Cleveland of
may serve theprocess532, (1985), predeprivationand that470 U. S. 543

withhas dealtgovernmentfeel that thepurpose makingof an individual
(1978). Thus,247, 262 de-fairly. Carey Piphus, 435 U. S.him See v.

reasoning applies byhereholding in Parratt’sspite Logan,the Court’s
Compensation Clause.theof Justspecial natureanalogy because of the
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has not shown that the inverse condemnation isprocedure
unavailable or and until it has utilized thatinadequate, proce-
dure, its claimtaking is premature.

HH>
We turn to an of claim under theanalysis respondent’s due

process that Astheory petitioners espouse. noted, under
that theory does not effect agovernment regulation taking
for the Fifthwhich Amendment requires just compensation;
instead, regulation that so far that it has the samegoes
effect as a taking by eminent domain is an exerciseinvalid
of the police power, violative of the Due Process Clause of
the Fourteenth Amendment. Should the government wish
to the of suchaccomplish goals regulation, it proceedmust

the exercise of its eminentthrough and,domain ofpower,
course, forjust any taken. Thepay compensation property

forremedy far,a that too under the dueregulation goes
is not but invalidationprocess theory, “just compensation,”

of the if andregulation, and authorized actualappropriate,
damages.15

The notion that excessive can constitute a “tak­regulation
lan­under the Just Clause stems froming” Compensation

Pennsylvaniain 393Mahon,Coal Co. v. 260 U. S.guage

15 Bosselman, Callies, Banta, Taking Issuegenerally P. D. & J. TheSee
(1973); Sterk, Liability Land238-255 forGovernment Unconstitutional

in(1984);Oakes, Rights” Con­Regulation, “Property60 Ind. L. J. 113Use
Stoebuck,(1981); PoliceToday,Analysisstitutional 56 Wash. L. Rev. 583

(1980);Power, Process, L. Rev. 1057Takings, and Due 37 Wash. & Lee
Regulations:Comment, Testing Validitythe of Land UseConstitutional

Takings Analysis,SuperiorDue Process as a Alternative toSubstantive
or Just Invali­(1982); Comment, Compensation57 Wash. L. Rev. 715 Just

Challenging LandAvailability Remedy in UseDamagesdation: The of a
Costonis, Compensa­(1982); “Fair”Regulations, 29 L. 711 cf.UCLA Rev.

ImpasseTaking infor thetion and the Accommodation Power: Antidotes
(1975) (proposingControversies, 1021 that75 L. Rev.Land Use Colum.

police power,of the nor asregulation be viewed as neither an exercise
power, which wouldtaking,a but an of an “accommodation”as exercise

regulationcompensation” “goesfor thatrequire government to offer “fair
far”).too
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(1922). Diego, (dissenting opin­S.,450 U. at 649See San
ion). Writing Pennsylvania Court,for the Coal Justice

prop­general is,rule at least that whileHolmes stated: “The
goeserty may regulated regulationcertain ifextent,be to a

recognized taking.” S.,far it will be as a 260 U. at 415.too
argue regulationThose who that excessive should be consid­

ered a violation of the Due Process Clause rather than a “tak­
“taking”ing” Pennsylvaniathat Coal used the wordassert

metaphorin the literal Fifth Amendment but as asense,not
taking byhaving the same effect as a eminentfor actions

g., Agins City 24See, Tiburon,e. v. 3ddomain. Cal.of
(1979), (1980);P. 29 447266, 274, 25, aff’d,598 2d U. S. 255

Investing CityFred F. French New York,Co. v. 39 N. Y.of
(1976).381,350 E. 2d 385587, 594,2d N. Because no issue

presented Pennsylvania regarding compensa­inwas Coal
argued, loosely.16it is the Court was free to use the termtion,

process argument support, intold,The due finds we are
Pennsylvania ques-that the thethe fact Coal Court framed

presented police powertion as “whether the can be stretched
destroy property rights, S., 413,so far” as to 260 U. at and

by emphasis upon proceed bythethe Court’s need to eminent
by regulation regu-domain rather than when the effect of the

destroy property interests:lation would be to

hardly go ifcould on to some extent val-“Government
propertyues incident to could not be diminished without

paying every change generalinfor such the law. As
recognized, enjoyedlong some values are under an im-

plied yield police power.limitation and must to the But

16 Coal, enjoinPennsylvania sought companyIn homeowners to a coal
Pennsylvania’sinminingfrom coal under their house violation of Kohler

Act, prohibited miningthe of coal that would cause the subsidencewhich of
defense,any home or or mercantile establishment. In the coalindustrial

regulation “taking” justacompany argued not that the itself was for which
support incompensation required, ‘.‘[i]fwas but that surface the anthracite

use, constitutionally onlynecessary public acquiredfor it can bedistrict is
by just compensation partiesto the affected.” 260condemnation with

S., at 400.U.
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obviously the limitation must have itsimplied limits,
or the contract and due clauses areprocess Onegone.
fact infor consideration suchdetermining limits is the
extent of the diminution. When it reaches a certain

in if inmost not all cases there must he anmagnitude,
compensationexercise eminent domain and to sus-of

added.)tain the act” Ibid. (Emphasis

inFurther, earlier cases theinvolving constitutional limita-
tions on the exercise of Justicepolice power, Holmes’ opin-
ions for the Court made clear that the Court did not view
overly restrictive as an ofregulation triggering award com-

but as an invalid means ofpensation, what con-accomplishing
can bestitutionally accomplished only the exercisethrough

g.,of eminent domain. e. Block v.See, Hirsh, 256 U. S.
County135, 156 Hudson v.(1921); McCarter,Water Co. 209

349,U. S. 355 Martin v. District(1908); Columbia,of
(1907).135,205 U. S. 139

We need not the merits ofpass upon petitioners’ argu-
ments, even if as afor viewed of due re-question process,

claim is a thatspondent’s premature. Viewing regulation
too far” as an invalid exercise of the“goes police power,

rather than as a for which must“taking” just compensation
be does not resolve the difficultpaid, problem of how to de-

far,” is,fine “too that how to distinguish the at whichpoint
becomes so onerous that it hasregulation the same effect as

an of theappropriation property through eminent domain or
As we havephysical possession.17 noted, resolution of that

attempt becomes,regulation goes17 The to determine when so far that it
literally figuratively, “lawyer’s“taking” equivalentor a has been called the

physicist’s Haar,quark.” Planningof the hunt for the C. Land-Use
(3d 1976). Bauman, Court,generally Supreme766 ed. See The Inverse

and the Fifth Amendment: Brennan theCondemnation Justice Confronts
Controls, 15, (1983);in RutgersInevitable Land Use 15 L. J. 20-32

Stoebuck, 1059-1079; Policy AnalysisAsupra, Berger, Takingat of the
Problem, (1974); Sax, PropertyTakings,49 N. Y. U. L. Rev. 165 Private

(1971); Alstyne, TakingRights,and Public 81 Yale L. J. 149 Van or Dam­
Criteria,by 44aging Police Power: The Search for Inverse Condemnation
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in ofanalysisan thequestion depends, significant part, upon
effect the Commission’s of the ordinanceapplication zoning

had onand subdivision the value ofregulations respondent’s
and investment-backed Thatprofitproperty expectations.

effect cannot be measured until a final decision is made as to
be to respondent’show the willregulations applied property.

No such decision had been made at the time filedrespondent
§ because failedaction,its 1983 to for vari-respondent apply

ances from the regulations.

V

sum,In claim is whether it isrespondent’s premature,
as a of without dueanalyzed deprivation property process

as aAmendment,under the Fourteenth or under thetaking
Clause of the Fifth Amendment.18Just WeCompensation

thetherefore reverse of the Court of andjudgment Appeals
the case for further consistent with thisproceedingsremand

opinion.
It is so ordered.

dissents from the that theholdingJustice White issues
in thisthis case are not for decision at time.ripe

inPowell took no the decision of this case.partJustice

(1971);Miehelman, Utility,Property,Rev. 1 and Fairness:S. Cal. L. Com-
Law,Compensation”ments on the Ethical Foundations of “Just 80 Harv. L.

(1964).(1967);Sax, Power,Takings1165 and the Police 74Yale L. 36Rev. J.
18 disposition,light questionIn of this we need not reach the whether the

“taken,”jury’s respondent’s expectation had beenverdict that interest see
12, anysupra, light juryn. can stand in of the absence of discussion in the

alleged expectationthe of theinstructions about reasonableness interest.
Co., S., 1005-1006;Ruckelshaus v. Monsanto 467 U. at Andrus v.See

S.,Allard, question444 U. at 66. Nor do we need to reach the whether
jury properly feasibilityallowed to determine the economicthe was of the

respondent’s expectationproperty, or the extent of interference with in­
terests, by only portion development purchasedreference to that of the

by developmentby respondent, rather than reference to the as a whole.
(1978).104, 130Transp. City,New York 438Penn Co. v. U. S.Cf. Central
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joins,Brennan,Justice with whom Justice Marshall
concurring.

today analyzingThe Court discusses two methods for the
injury may temporaryconstitutional that result from the

application government regulations denying property anyof
economically viable use. The Court concludes that, under

approach, respondent’s prematureeither the claimis because
Countypetitioner Regional Planningthe Williamson Com-

disapproval respondent’s preliminary1981mission’s of the
plat givendid not constitute a final reviewable decision the
availability procedure respondentof a variance that the did

pursue. Ante,not 185,at 199-200.
join opinion departingI the without, however,Court’s

my Diegofrom views inset forth San Gas & Electric Co.
(1981)Diego,v. San 450 621, (Brennan, J.,U. S. 636 dis-

senting). unaccompanied by pay-“[i]nvalidationBecause
damages hardly compensatement of would the landowner for

any during propertyeconomicloss suffered the time his was
taken,” I that “once a courtbelieve establishes that there

regulatory ‘taking,’was a the Constitution demands that the
government entity pay just compensation periodfor the com-
mencing regulation ‘taking,’on the the first effecteddate the

ending entitygovernmentand on the date the chooses to re-
regulation.” Id.,scind or otherwise amend the 653,at 655.

As the in case, however,Court demonstrates this “the Com-
approval conclusivelymission’s denial of does not determine

respondentwhether will be denied all reasonable beneficial
property,of final,use its and therefore is not a reviewable

“RespondentAnte, at 194. In addition,decision.” has not
[Tennessee’s] procedureshown that inverse condemnation is

inadequate, pro-or and until itunavailable has utilized that
taking premature.” Ante,claimcedure, its is at 196-197.

Accordingly, join opinion reversing judg-I the Court’s the
Appealsment of the Court of for the Circuit.Sixth
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in theStevens, concurring judgment.Justice
regula-species governmentalZoning a ofarerestrictions

private property.may impair im-Theofthe valuetion that
ways.may of apairment The substancein one of twooccur

may permanently of thethe economicvaluecurtailrestriction
employed,proceduresproperty. must eitherthat beOr the

wayproperty particular topermission in a orto useto obtain
may temporarilyits use,restriction onan unlawfulremove

deprive his investment. Fora fair return onthe owner of
category “perma-former asI refer to theconvenience, will

“temporary harms.”the latter asnent harms” and
They maysubcategories.harms fall into threePermanent

willing paygovernmentimpermissible to forif the isevenbe
provided propertyThey may permissible thethatthem.1 be

maythey permis-compensated befor his loss.2 Orisowner
paid.3 permanentcompensation Theif at all iseven nosible

zoningregulationsby inat issue this case isinflicted theharm
subcategory. As the Courtthirdin the second or theeither

remedies have been ex-availabledemonstrates, until all
certainty petitionerssay any is thatcan withall wehausted,

uponmay required of their restrictionssometo abandonbe
respond-compensatethey preparedrespondent toareunless

maytheypermanent cause.harment for whatever
challenge governmentalinvolvinglitigation to aaIn most
exception governmentregulation this case is no —the—and

justifiespublic harm to thethethe interestcontends that
paid.compensation Ifproperty need bethat noowner and

government thethe court that such isconvincefails tothe
uncompensatedimposeto anif it is not entitledis,case—that

1 me,compensate it has nowilling toexample, even if the State isFor
my politi­agreeit not withmy property because doesappropriateright to

religious views.cal or
2 (1984).Land, 24469 S.See, v. 50 Acres U.g.,e. StatesUnited of
3 City, 438 104v. New York U. S.See, g., Transp. Co.e. Penn Central

(1978).
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permanent propertyharm on the owner—the court can ex-
press ruling by stating regulationits on the merits that the

by characterizing “taking.”invalid,is or it as a In either
holdingevent, the essence of the is a conclusionthat the harm

by regulation government maycaused the is one that the not
impose prepared pay my opinion,unless it is to for it. In

develops, nothingwhen such a situation there is in the Con-
prevents government electingstitution that the from to aban-

permanent-harm-causing regulation.don the The fact that
jurista as eminent as Oliver Wendell Holmes characterized
regulation “goes “taking”a that too far” as a does not

regulation maymean that such a never be canceled and must
always give right compensation.4rise to a to

To the extent that this case involves a claim that the
respondent permanenthas ansuffered unlawful harm—

“taking” merely attemptwhether it is called a or an invalid
regulate correctly explainsto Court that the issue is not—the

yet ripe yetfor decision. We do not know whether the harm
by zoning regulations enoughinflicted the is severe to lead to

zoning regulations “gothe conclusionthat the far.”too We
process determiningknow,do that thehowever, of how far

regulations apply respondent alreadythe do to has caused it
fairly jurya serious harm—one that the calculated as worth

my major category$350,000. But that harm is in second —it
“temporarywas a harm.”

Temporary resulting regulatoryharms from a decision fall
(1)subcategories:into two broad those that result from a

4 Mahon,Pennsylvania 393,In v. (1922),Coal Co. 260 U. S. 415 Justice
opinion for the general is,Holmes’ Court stated: “The rule at least that

property may regulated extent,while be to a certain if regulation goes
recognized taking.”too far it will be as a explainedAs he earlier in

however,opinion, impliesthe all regulationthis is that when “reaches
a magnitude,certain in if not inmost all cases there must be an exercise

compensation Id.,of eminent domain and to sustain the at 413. Foract.”
completea Siemon,point Regulatory Takingsdiscussion of this see andOf

(1985).Myths, 105,Other 1 J. Land Use Env. L. 110-117&
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appropriate property publicdeliberate decision to certain for
(2)period by­use for a limited time;of and those that are a

product governmental decisionmaking.of The first subcate­
gory example, laundryincludes, for the condemnation aof to

by militarybe used the for the duration of World War II,
Laundry (1949),Kimball Co. v. United 1States, 338 U. S. or

unexpiredthe condemnation of the term lease,of a United
(1945)­Corp.,States v. General Motors 323 U. S. 373 —­that

type appropriation correctly “tempo­of is characterized as a
rary taking.” subcategory fairlyThe issecond characterized

doing highly regulatedas an inevitable cost of business in a
society.

Temporary subcategoryharms in the second are an unfor­
necessary by-product disputestunate but of over the extent

government’s power permanentof the to inflict harms with­
paying Every propertyout for them. time a owner is suc­

part, challenge governmentalin in incessful, whole or a to a
regulation zoning regul­it be a ordinance, a health—whether
ation,5 or a traffic islaw6—he almost certain to suffer some
temporary process. usuallyinharm the At the least, he will

significant litigation expenses frequentlyincur and he will
prop­incur substantial revenue losses because the use of his

erty temporarily dispute beinghas been curtailed while the is
resolved.

compen-temporaryIn some situations these harms are
recoverysable. Statutes authorize the some costs ofof

litigation, including attorney’s the costfees. Sometimes
obtaining regulatory approval budgetedof in anis initial

development plan ultimatelyand from consumers.recovered
many apparently propertyinBut cases—and this is one—the

temporaryremedy harmowner has no effective for such a

5 Institute,See, g., PetroleumDept.e. Industrial v. AmericanUnion
(1980).448 U. S. 607

6 Rice,See, Inc. v. 434 U.g., Raymond Transportation,e. S. 429Motor
(1978).
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rightsclaim that his constitutional haveexcept a possible
If his is harmed —evenproperty temporar-been violated.

a claim for dam-law, maydue of he haveily process—without
ifBut theon the denial of hisages procedural rights.7based

to whether athat has been determineprocedure employed
I know of nothingtoo far” isparticular regulation “goes fair,

in him to for typethe that entitles recover thisConstitution
of harm.temporary

re-The Due Process of the Fourteenth AmendmentClause
into fair the administrationemploy proceduresa Statequires

Itregulations. not,and enforcement of all kinds of does
the that enforcementhowever, impose utopian requirement

theanyaction not cost the citizen unlessmay uponimpose
is vindicated. mustposition Wegovernment’s completely

asthat bodies such schoolregulatory zoning boards,presume
boards,health make a effortboards, generally good-faithand

the interest when arepublic they performingto advance
theywe must also thatduties, recognizetheir official but

in controversies that willtheywill often become involved
costlythese controversies arethoughlose. Evenultimately

fairto as ascitizen, longand harmful the privatetemporarily
inIfollowed, anydo not believe there is basisareprocedures

thecharacterizing by-productthe for inevitableConstitution
as a of“taking” private property.of suchevery dispute

onlynotIn disputecase there was a substantialthis
harm, alsobutof thepermissibility permanentabout the
by petitioners.the procedures employedover the fairness of

torighta claim that its constitutionalRespondent made
itConceivably mightof had been violated.processdue law
that anprovedif could havetheoryon that ithave prevailed

in an unnecessaryresultedhadprocedureunconstitutional
Seeplan.developmentitsin ofdelay obtaining approval

issue. The juryon thatn. 6. But its failedante, 183, proofat

7 (1978).Graft, 1436 U. S.Div. v.Light,Memphis & WaterCf. Gas
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respondent proceduralhadfound “that not been denied due
process.” my opinion, findingAnte, 182,at n. 4. In that
completely disposes respondent’s damagesof claim for based

temporary resulting controversyon the harm from the be-
respondent petitioners applicabilitytween and theover and

enforceability zoningof the various restrictions ininvolved
this case.

nothing suggest petitionersis inThere the record to that
any part respondent’s property,have totried condemn of

permanently periodeither aor for limited oftime. There was
“temporary taking”no of the kind ininvolved Kimball Laun-

dry supra, Corp., supra.orCo., General Motors There has
finding proceduralbeen a that wasthere no violation of due

process. Accordingly, damagesthe award of cannot stand
judgmentand the below must be reversed.


