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IN THE SUPREME COURT OF PUERTO RICO

The People of Puerto Rico
Petitioner
V. ) AC-2021-0086
Nelson Daniel Centeno

Respondent

JUSTICE KOLTHOFF CARABALLO delivered the Opinion of the Court.

(Rule 50)

San Juan, Puerto Rico, September 9, 2021.

Following the decision in Ramos v. Louisianal as
adopted in Pueblo v. Torres Rivera [II],? we are tasked
with elucidating the correctness of a jury instruction
specifying that a guilty verdict must be unanimous, but
that, in contrast, a verdict to acguit may be rendered
by a majority vote of nine jurors.

For the reasons set forth below, we hold that it
shall only be valid to instruct the jury that both a

guilty wverdict and a not-guilty verdict must be

unanimous.
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I

For eventg occurring on January 4, 2016, the Pecople of
Puerto Rico filed several criminal complaints against
Nelson Daniel Centeno {respéndent) in the Court of First
Instance. Following the Droper broceedings, respondent was
charged with the commission of the following offenses-
dggravated burglary, first degree murder, attempted murder,
and infractions to the Weapons act.

During the trial, the People filed a Motion Requesting
Jury Instruction before the Court of First Instance.
Specifically, and pursuant to the standarg established in
Ramos and adopted in Torres Rivera [II]( the People
requested that the Jury receive instructions to the effect

that they eéssentially “must all agree ang vote unanimously

For his part, respondent challenged the ingtruction
Suggested by the People.4 To start, he contended that both
our Constitution ang the Rules of Criminal Procedure
establish a majority vote and that the Ramos Standard, which
was adopted in Torres Rivera [TT], limiteg the unanimity
requirement to guilty'verdicts. Specifically he nmaintained
that in Torreg Rivera [IT] we circumscribed the controversy
to determiﬁing whether, in light of Ramos, a conviction

obtained by g majority vote in our jurisdiction infringes

g Jury Instructions, Appendix, at 79.

"Motion Requesting Jury Instruction, * Appendix,
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the procedural safeguards inherent to the fundamental right
to a trial by jury as guaranteed by the Sixth Amendment to
the Constitution of the United States. He therefore argued
that, in accordance with Ramos, we ruled to institute the
jury unanimity requirement to obtain a conviction.

~ Consequently, respondent  proposed that the Jjury

recelive The followlng instructions:

In order for a not-guilty wverdict to be valid, at least
nine (9) of you must agree to it. The verdict to find
the defendant not guilty shall state if the majority
vote is 9 to 3, 10 to 2, 11 to 1, or if it is unanimous.
In contrast, for a guilty verdict to be valid, it must
be unanimous, that is, you must all be in agreement.
The outcome of the voting shalil be recorded by the
Forepergon in the form provided by the Court.®

Having evaluated the parties’ arguments, the Court of
First.Instance issued a Resolution through which it denied
the Motion Requesting Jury Instruction filed by the Peéple.
In what is relevant hereto, the decision provided as

follows:

In requiring the jury to find a defendant not guilty
unanimously, we believe we would be placing defendants
in a position where they would have to prove their
inncocence. In that sense, the defense would have the
kburden of proof, insofar as they would have toc prove to
a jury that the defendant is not guilty. However, who
by legal provision has the burden of proof is the People
of Puerto Riceo, as this party must prove the defendant’s
guilty bevond & reasonable doubt. The People are
responsgible for presenting evidence that produces
certainty or the moral conviction in an unprejudiced
mind.

Both the law and the caselaw establish that the
defendant has no obligation whatsoever to bring any
evidence on their behalf and that the burden of proof
does not shift at any stage of the proceedings since
the defendant rests on the presumption of innocence.

Ag it ig the People who bear the burden of proof, they
are called upon to demonstrate the defendant’s guilt to




{Official Translation)
AC-2021-008¢ 4

Wag committed.s

Immédiately, the trial court emphasgized that the
Standard brescribed in Ramos referred only to guilty
verdicts by stating the following: |

Now then; the verdict alluded tqo is the guilty verdict
and not the verdict to acquit. It 4g well-known that
all personsg accused of g Crime have a constitutional

Unanimity establisheg an . essentigl Procedural
Protection for the defendant facing 5 criminal
Proceeding in which they may bpe deprived of their
freedom. ag it is the right of the defendant, it is the
State who MUst  convince the 12 Jurors bevond a4
teasonable doupt. 7

Thus, the Court of Firgt Instance concluded thar to
require unanimity for Al acquittal would go against the
brecepts of Jaw, Therefore, it ruled to instruyct the Jury
Per respondent’g request. That is, it determined that, in
order tgo Teach a verdict of not guilty, at least nine
nembers of the jury had to concur; hence, the verdict mugt
state whether the majority Vote ig 9 tgo 3, 10 to 2, 11 to
1, or whether it is unanimouyg . 8

Dissatisfied, the Solicitor General appealed before
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the guilty verdict must be unanimous, but for a not-guilty
verdict the concurrence of at least nine jurors sufficed.?
To summarize, the Solicitor General argue& that, under the
Constitution of the United States, a verdict—whether to
convict or to acquit—that fails to meeat the- tnanimity
requirement ig constitutionally invalid. Thus, the
Solicitor General concluded that this was the applicable
standard at the federal level, “apd it is the prevailing
standard in Puerto Rico with the activation of the
institution of the jury in our Jjurisdiction in accordance
with the Sixth Amendment and the ruling in Ramos v.
Louisiana, supra.~10

For his part, respondent filed a Motion to Opposea,ll
Essentially he argued that, after Ramos, the reguirement of
a majority vote for acquittal arising from our Constitution
and the relevant laws had not been altered or eliminated by
any constitutional or legislative amendment or by any
ruliﬁg of unconstitutionality from a competent court of
law. In that regard, respondent posited that:

It is the State that should have. a gsecond chance to
prove a defendant’s guilt if, during the first
proceeding, it was unable to obtain a unanimous guilty
verdict. However, a second proceeding should nct be a
second chance for a defendant to prove their innocence
where, during the first trial, at least nine {(9) jurors
found the defendant to be innocent.!?

Moti@ﬁ\ Lo Oppose, Appendix, at 97-117.
d. &t 116.
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ruling of the Court of First Instance, According to the
reasoning of the Court of Appeals, the decision of the

Supreme Court of the United States in Ramos, through which

Sixth Amendment, with no legal Support, was not in order.
It  also emphasized that in  both Ramos ang Torres

Rivera [TI], the courts only ruled on whether the Sixth

of the twelve members of the Jury must concur in order to
return a verdict. In that context, it sStated that we have
Iecognized that, Compared to the Constitution of the United

_States, our Constitution is of g broader SCope, and
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what is afforded at the federal level does not contravene
recent state and federal caselaw.

Finally, the intermediate appellate court concluded
that were it to accept the position of the Solicitor
General, the court would be modifving our system of criminal
justice, insofar as it would impose on defendants the more
onerous burden of having to prove their innocence and
minimize the burden of proof thét the State must satisfy in
criminal cases. It explained that such construal of Ramos
is in open conflict with the presumption of innocence
afforded to all defendants in our Jjurisdiction. In that
respect, the court underscored that, in a criminal
proceeding, what is adjudged is the guilt of a defendant
and.not their innocence; as a result, it would make no sense
to have to prove something that is presumed until that
bresumption has been defeated beyond a reasonable doubt.

For these reasons, the Court of Appeals held that there
was no margin to adopt the interpretation of the Solicitor
General, since the legal source used +to sustain his
contention—Ramos—does not address the controversy at bar.
That is, the standard established in Ramos requiring a
unanimous verdict to find<e¥ defendant guilty cannot be

extended to verdicts to acquit or to find the defendant not

guilcy.
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verdict of not guilty, the Concurrence of nine members
of the jury sufficeg 13

Due to the importance and the public interest of the

Case before Us, we proceed to dispose of the controversy
Rule 50, 4 LPRA App. XXI-B. Let Us now lay our the

Ix

Specifically; the Sixth Amendment to the Constitution
of the Uniteg States provides as follows:

In all Criminal Prosecutiong, the accused‘shall enjoy

the right to a Speedy ang public trial, by an

impartial Jury of the State ang districe wherein the
crime shall have been Committed, which district shall

compulsory'process for obtalnlng'witnesses in his favor,
and to have the Assistance of Counsel for hig
defen[gle. 14

For ite bart, and in what ig relevant hereto,

Article IT, Section 11 of the Constitution of Puerto Rico

brescribes the following:

|5
}%U.’E{;quonst. amend. VI, LPRA, tit. 1, 2016 ed. at 186.
LY ]

Sy ?R\i,é‘onst. art. II, § 11, LPRA, tit. 1. (Emphagig added. )

RN
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On several occasions, we have upheld the validity of
this portion of that constitutional clause.'® However, on
this occasion, we will analyze it in light of the ruling in
Ramos, but in the context of unanimous not-guilty verdicts.
In other words, we will analyze the implicit effect of Ramos
on the fragment of the constitutional provision at issue
with respect to acquittals. Nevertheless, and in the
interest of setting forth our reasoning in deciding this
case, we must also look back to our constitutional history,
farther back even than the Constitutional Convention.

As we know, in Ramos, the Supreme Court of the United
States examined a guilty verdict, the proportion of which
was as follows: 10 jurors found the evidence brought by the
state of Louisiana against the defendant to be persuasive,
while two jurors believed that the State had féiled.to prove
that the defendant was guilty beyond a reasonable doubt,
and they voted to acquit. Thus, the defendant was sentenced
to life in prison without parole.!” This decision contrasted

with the law in 48 states of the Union, which prescribe

5 pPueble v. Casellas Toro, 197 DPR 1003, 1018-1019 [97 PR Offic.
Trans. 52, ___1 (2017}, citing Pueblo v. Biez Cintrér, 102 DPR 30 [2 PR
Offic. Trang. 42] (1974); pPueblo wv. Santiago Padilla, 100 PRR 780, 782
{1972); Pueblo v. Batista Maldonado, 100 PRR 935 {1972); Pueblo w.
Herndndez Soto, 99 PRR 746, 756-757 (1371): Pueblo v. Aponte Gonzdlez,
83 PRR 481, 493 (1961); Jaca Hernandez v. Delgado, 82 PRR 389, 393~
~396 (1961) ; Fournier v. Gonzédlez, 80 DPR 254 (1958) .

Ramos, 140 S.Ct., at 1393-1394. Note that the purpose of this

.p%@pgrtion was “to ensure that African-American Jurcr service would be
eaningless.” Similarly, the state of Oregon allowed for non-unanimous
erﬁiéts following efforts by the Ku Kiux Klan to dilute any racial,
nie, and religious influence on members of the Jury. Id. at 1394,
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that one vote to acquit from a member of the jury suffices
to declare a mistrial.ls

These events prompted the Supreme Court of the United
States to have to definitively rule on whether a unanimous
verdict was necessary to convict a defendant. After hearing
the partieg’ arguments, the Supreme Court held that the-
Sixth. Amendment~incorporated to the states through the
Fourteenth Amendment—requires a unanimous vote by the
members of a jury to render a guilty verdict.

Thus, despite the fact that the text of the Sixth
Amendment does not mention that the verdict must be
unanimous, the fedeéral Supreme Court held that the concept
df a “trial by an impartial jury” included the widespread
and broadly-accepted requirement of unanimity;19 Hence, a
jury must reach a unanimous verdict in order to convict,?20

Nevertheless, it is lmportant to point out that,
although the origin of the unanimous verdict requirement as
an intrinsic part of the federal criminal Prosecution isg
not entirely correct, the requirement itself ig apparently
rooted in the Middle Ages.2: Specifically, in Ramos the
Supreme Court of the United States explained that the

unanimity requirement was adopted from l4th-century England

at 1396. (“If the term ‘trial by an impartial jury’ carried any
at all, 1t surely included a requirement as long and widely

{"A jury must reach a unanimous verdict in order to convict.”)
- J

] pédaca V. Oregon, 406 US 404, 407 n.?2 (19723 .
77
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as a vital right protected by common law,?? even though this
was not the case in other Europeaﬁ countries. Evidence of
this is the multitude of times that the Supreme Court has
recognized that unanimity in verdicts is a fundamental
requirement of a trial by jury at the federal level.

Now then, that the unanimity requirement of the Sixth
Amendment applies equally to both state ang federal trials
is unguestionable.?23 Therefore, if the right to a trial by
jury that emanates from the Sixth Amendment requires a
unanimousg vefdict Lo secure a conviction in federal court,
by virtue of the Fourteenth Amendment, stace courts must
require nothing lesgs.24

Subsequently, and in line with the above, we heard
Torres Rivera [II] where we decided a controversy similar
Lo Ramos and evaluated whether—in light of that opinion—a
convicfion handed down by way of a non-unanimous verdict
transgressed the procedural safeguards inherent to the
fundamental right to a trial by jury guaranteed under the
Sixth Amendment. In analyvzing that controversy, we reasoned
that:

A reading of the opinion of the United States
Supreme Court in Ramos V. Louisiana shows that unanimity
constitutes an additional essential procedural
protection that is derived from and is of the same
substance as the fundamental right to a Jury trial
enshrined in the $ixth Amendment to the United States
Constitution. The recognition of unanimity as an

22 Ramos, 140 S.Ct., at 1395,
oy

~Id. at 1397. (“There can be no question either that the Sixth

Améﬁdment's unanimity requirement applies to stare and federal criminal

: A )
Z/Iq%ﬁ(“So if the Sixth Amendment’s right to a jury trial reguires a
animéus verdict to support a conviction in federsl court, it requires

oo Léds in state court.”)
= Foad
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inherent characteristic Of the f
trial by an impartial Jury g binding
jurisdiction and  obligates our courtg tg
unanimcnsg verdicts in all

tried in their Courtrooms ., 25

Now then, - although the institution Of the Jury
originated in common law,

it is also true that in Puerto

effect, ir
brescribed that

*lal] Jury shall consigst of twelve men who
must unanimously

concur inp any  verdict rendered, ~
Nevertheless, thig Provision wag subsequently amended
through Law No. 11 of August 19, 1948 to authorize verdictg

cbtained by a majority of not 1

25 Torres Riversg
’Tgf?nﬂfrwmqp 107.
T S .

[IT], 204 DPR,

at 306-307 [104 PR Offic,

VY Jury in Porto Rico of Janu
{repealag 1963)

+ and the Act Concerning

ary 12, 1902,
anuary 31, 1907 .

Procedure ip
“Puehlo v. Cage

llas Toro, at 1017 [97 PR Offic.
£0

»Idvat 1017-1018.
</

Trans.‘52, at __ 3.
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B. The Debate on Trial by Jury within the Constitutional
Convention

In our function as interpreters of constitutional
clauses, it is necessary that we evaluate the intent of our
Constitutional Convention.

Regarding this, we have stated chat “when considering
the scope of a clause of the Puerto Rico Constitution, even
though it may be analogous to a clause of the United States
Constitution, it is our obligation to turn to the Journal
of Proceedings of the Constitutional Convention as a
primary source. ”?29

During the process of drafting and approving our
Constitution, the Bill of Rights Committee, bresided by
Jaime Benitez, presented a Report on the deliberations,
proposals, and on its own undertakings as to the assignment
it received from the Constitutional Assembly. This draft
bill also included the motivations behind the Bill of
Rights, with the purpose of obtaining its eventual
approval .3® Concerning the judgment of an impartial Jury,
its composition, and the‘number of jurors needed to render
a verdict, the Report stated as follows:

The text permanently fixes the number of
jurors at twelve, as a response to the prevailing
tradition in the country and the common law
traditien. In contrast to that tradition, a
verdict may be rendered by a majority vote, the
number of which will be determined by the

\ Pueblo v. Serrano Moraleg, 201 DPER 454, 494-495 [101 PR Offic.
jl’fans. 32, i (2018) . See also, Tatiana Vallescorbo Cuevas,

Interpretando la factura mss ancha, 46 Rev. Jur. UIPR 303, 327-330

i

sgﬂiario de Sesiones de la Convencidn Constituyente de Puerto
“'51103 (19[61]).
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legislative power, but that shall not be less than
nine. This is the system that is in effect by law.
We believe that the proposed formula will allow
the Legislative [Assembly] to increase the margin
of the majority up to unanimity, were it to deem
it fitting in the future.??

Regarding the above, amendments to Section 11 of the
Bill of Rights were recommended during the Constitutional
Convention."Specifically, there was an attempt to strike
the original phrase “who may render their verdict by a
majority vote which in no case may be less than nine.”
According to Delegate Ernesto Juan Fonfriasg, once the jury
had been instituted, it was incumbent upon the Legislature
to determine the number of jurors who wouid‘comprise it.32
That is, he suggested that any mention of anything related
to the composition and number of jurors who must conéur in
order to return a verdict be stricken.?? Thus, he believed

that the Legislative'Assembly could detfermine whether the

31 4 Diagrio de Sesiones de la Convencidn Constituyvente de Puerto Rico,
Bill of Rights Committee Report, at [2570]. As we shall explain in
detail and is summarized in Pueblo v. Casellas Toro, 197 DPR, at 1017~
1018 [97 PR 0Offic. Trans. 52, at __J:

[Plrior to the approval of our Constitutioen in 1952, the
figure of the jury had already been instituted in Puerto
Rico. Specifically, the first civil government under the
United States provided for this right in criminal cases.
See, Act of January 12, 1901, 34 LPRA § 462 (repealed 1963).
While it is a tenet that verdicts rendered by juries by
virtue of this law had to be unanimous, yvears later before
the approval of our Constitution this provision was amended
through Law No. 11 of August 19, 1948, 34 LPRA § 611 and
§ 811 (repealed 1963), to authorize that gullty verdicts
may be rendered with the concurrence of nine jurors.

32 3 pDiario de Sesioneg, at 1588. It is worth mentioning that the Schocl °
of Public Administration of the University of Puerto Rico agrzed with
...the position that the institution of the Jury should remain -as it had
-theretofore~ in the hands of the Legislature, and it should not be
“ensHxined in the Constitution. Escuela de Administracién Piiblica de la
‘Univensidad de Puerto Rico, La Nueva Constitucidn de Puerto Rico 174
d}vEéscsimilar 2005) .

Loy
3 mﬁkrio de Sesiones, at 1589. See, III J. Trias Monge, Historia
;cgﬁs?fﬁucional de Puerto Rico 195, Hditorial UPR (1982).

A
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verdict “[be by a vote-of] nine, or by a majority of seven
to five. . . .” Concerning this matter, Jaime Benitez
confessed to fearing that federal caselaw had ruled that
the expression “trial by Jjury” meant “trial by Jjury
rendering a unanimous verdict . r34 He stated that to
eliminate the minimum number the number of jurors that must
concur would decidedly be fixed at twelve.?5 Likewise, prior
to the defeat of Mr. Fonfrias proposal, Mr. Benitez stated
that he opposed the suggested amendment because he believed
that:

(Al jury’s verdict to convict must be by at least nine
votes againgt the defendant, and no more. It must have
at least nine votes against or it must have nine votes
in favor, but a defendant must not be found guilty
with a vote of less than three-fourths of the total
number of jurors.3s

AS we can see, at no point during the debate did any
of the members of the Convention even mention the
possibility that the requirement of nine jurors to convict
could be different than what was required to acquit. On the
contrary, when the matter was raised, the intent to have a
symmetry of the verdicts is shown.

In fact, in his book; José Triaé Monge chronicles how,
prior to the approval of the Constitution, the Foraker and

Jones Acts were silent on the matter of a trial by jury.3?

A TRIEUMA S i
A TRIEUMAL ny
NGB PUPREMOD 79y
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However, when the first civil government was instituted, 38
the first session of the Legislative Assembly was convened,
and, among other things, it enacted the Act Concerning
Procedure in Jury Trials of January 31, 1901 (Act of 1901).
Immediately after Section 1 of this Act defined the jury as
“a body of men selected from the citizens of a particular
district, and invested with pbower to try questions of
fact, ”3® Section 2 provided that “a jury shall consist of

twelve men who must unanimously concur in any wverdict

rendered” on felony offenses . 40

After thig standard had remained in effect
for 47 vyears, in 1948, the majority verdict was introduced
iﬁ our jurisdiction. Thus, the Code of Criminal Procedure
was amended to provide that the *verdict shall be by the
concurrence of not less than three-fourths (%) of the

jury.”4l That is why the Bill of Rights Committee Report

3% Foraker Act of April 12, 1900, Higtorical Documents, LPRA titc. 1.
See, III J. Trias Monge, Historia constitucional de Puerto Rica 195
Editorial UPR (1982) .

*¥ Act Concerning Procedure in Jury Trials of January 31, 1901 (Act of
1901), 1901 PR Laws 112. 3 Diario de Sesiones, at 1587. We undergcore
that the unanimous verdict was also incorporated through the Code of
Criminal Procedure of March 1, 1802.

¢ Id. (Emphasis added). - Tt is appropriate to point out that, during
the Constitutional Agsembly, there was a pProposal to retain the language
of the Act of 1901 where ir prescribed that the men who would comprise
the jury would be elected, thereby rejecting the suggestion of *“*twelve
residents of the district.” 3 Diario de Sesiones, at 1587.

4 Section 2 of Law No. 11 of August 19, 1948 (34 LPRA § 61[2]) (repealed
1963) (Act of 1948). According to Trias Monge, the Act of 1948 was
passed because Pedro Albizu Campos’s return increased the presence of
Puerto Rican nationalists, and so the amendment limited the right to a
wtrial by jury as conceived of prior to the approval of the
- Constitutional Assembly, and it deauthorized the use of a Jjury in
b@rtain felony cases. IIT J. Trias Monge, Historia constitucional de
Pdérto Rico 154, Editorial UPR {1982) . However, regarding majority
‘g in Pueblo v. Figueroca Rosa, 112 DDR 154, 160 [12 PR Offic.
[ : 186, 1947 (1982) we recognized that the adoption of the
'biqgégtion of jurors in agreement to render a verdict in the referenced
T “prevent having the isolated actions of a [single] Fjuror

S
'/&)Z/,’;?WWTM;[‘; \,(J_.. 7
L GENERRY.
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stated that the majority wverdict was the current system
under the law and that, at the same time, it authorized the
Legislature to increase the number of jurors that needed to
concur in order to render a verdict.4? However, and as we
have seen, what was amended was the minimum number of jurors
necessary to reach a verdict and not the proportion between
the two verdicts.

In conclusion, when the portion of Section 11 of the
Bill of Rights at issue here was being discussed, neither
the distinction between the two verdicts nor the number of
jurors who needed to be in agreement to return a verdict to
convict or a verdict to acquit was brought to the floor of
the Constitutional’Assembly. Moreover, the wording that was
eventually approved Showed  that the Constitutional
Assembly’s nonaction in distinguishing the verdicts and the
deciding proportion was not due to the naiveté or lack of
awareness of our delegates since the Report and the debate
guide-our interpretation, and they unquestionable show a
preference for the egqual tréatment for both wverdicts.
Therefore, there is but room to interpret that, pursuant to
our Constitution and even to history prior to itsg approval,
the proportion of jurors to render a verdict is the same

for both a guilty and a not-guilty verdict,

It is precisely this lack of distinction between both

‘hwa.r l‘-the unanimity of the verdict and quash the efforts and team work

&Ogthe Jjury panel.”
T
ﬁ;,.-i ﬁ)ifrlo de Sesiones, Report, at 2570.

7
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unanimi ty that Subjected the Legislature to  the Same

balance for either verdict, Nothing more, Nothing lesg,

'Thus, a8 we have explained, in order for the Legislative

ConStitution of the Unitegq States. op the basis of this
principle, we have Tecognized that vour Bill of Rightg ig

of g broader SCope  than the federa) Constitution.”

In Puebio v, Diaz, Bonanoe, 45 we  adopted the

interpretative standardg of the Dhrase "broader Scopea”

e
4 3?/

Trang. 37,
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devised by former Associate Justice Antonio Negrdén Garcia
in his Dissenting Opinion in Pueblo v. Yip Berrios.4 Tn
that case, he set forth the following:

the aforementioned “broader [scope]” is descriptive,
not prescriptive., It sghould not thoughtlessly give
rise to a process through which the Puerto Rican
constitutional standard is mechanically determined by
using as basis the degree of protection of privacy
established by Federal Supreme Court caselaw and
subsequently broadening the same. That our caselaw
could establish a higher degree of protection than
the Federal Constitution may be predictable, but thig
is not, and must not ke a prereguisite,

What our Constitution requires is not that we
automatically establish a broader protection than the
federal protection, but that we egtablish a protection
grounded on the principles embodied in our own Bill

of Rights. IFf the reasoning laid down in the caselaw

of other Jjurisdictions persuades us, it is perfectly

appropriate to adopt the same.?

In this context, Article IT, Section [119 of our
Constitution prescribes that:

The foregoing enumeration of rights shall not be

construed restrictively nor does it contemplate the

exclusion of other ricghts not specifically mentiocned
which belong to the people in a democracy.

Nevertheless, it is important to clarify that what is
established in Section [1]9 isg only possible insofar as the
Constitution itself provides the space in which to do so,
as this Court is but an interpreter and not a Creator. 48
Hence, we-not only this Court, but also the Legislative

Agsembly—are barred from broadening rights that, from the

beginning, our framers clearly did not wish to extend.

% 142 DPR 422 [42 PR Qffic. Trans. 39] (1997) (Negrén Garcia, -J.,
dissenting).

3tk Pueblo v. Diaz, Bonano, 176 DPR, at 624 [76 PR Offic. Trans. 37

%eﬂﬁﬁéblo v. Rivera Surita, 202 DPR 800, 812 [102 PR Offic. Trans. 44,
R 19019) {citing Clinica Julid v. Sec. de Hacienda, 76 DPFR 509, 521
PRR 476, 487] (1954)).
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In conclusion, through the application of Ramos in

Torres Rivera (7}, =& guilty Verdict rendered by a Jury

Amendmen t Lo  the Constitution Ccf  the Uniteqd States.

Jury to be instructed that to return a guilty'verdict, the

the Jury. Thus, we conclude that the courts a quo erred in

Permitting this. Ler us gee,

insofar as our founding fatherg establisheqd the same
broportion for both guilty ang not-guilty

To put it another way, at no time gdig tha
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delegates to Constitutional Assembly separate or
distinguish the results of jury deliberations.

As we have seen, our constitutional clause does not
distinguish between guilty and not-guilty verdicts, it only
prescribes “verdict by a majority.” It is unreasonable to
believe that this was due to ignorance or a lack of
awareness on the part of the drafters of our Constitution.
Note that, according to the Constitutional Assembly, the
Legislature was empowered té increase the number of jurors
required to render a verdict up to unanimity, but it did
not authorize it - to make distinctions in the deciding
proportion of verdicts.

In short, through its ruling in Ramos, the fede;al
Supreme Court extended a protection that is binding for the
states and for ©Puerto Rico regarding Convictions.
Nevertheless, and as the wording of our constitutional
clause doesg not allow for the existence of
disproportionality in verdicts, the binding nature of the
verdict to convict in Ramos established for the benefit of
the defendant algo binds us, in our jurisdiction, to the
unanimity of verdicts to acgquit.

Prior to Ramos, a vote of less than nine jurors to
find a defendant guilty was not sufficient to obtain a
conviction and would rgsult in the dissolution of the jury

without having reached a verdict, or what is known as a
S,

In other words, the outcome was a hung jury
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a4 verdict had not been obtained. That principle remains
unaltered. The only thing that does change is the number of
votes required to render a verdict. Now, a non-unanimous
vote ig insufficient. Unless the twelve jurorsg agree, the
number of votag required to return a verdict cannot be
obtained. The outcome is still the same: a hung jury. In
cases where the Jury cannot reach a unanimous verdict, the
proceedings do not necessarily come to an end, but rather
the defendant may be tried a second time. We reiterate that,
as is the case around the Nationm, ét the state and federal
level, this dqes not place on defendants the burden of
proving their innocence.

Finally, as we find that it ig completely meritless,
We reject the position that to require unanimity for
verdicts to acquit would Cransfer onto the defendant the
burden of proof or would subvert the Presumption of
innocence. At the federal level, the unanimity requirement
Operates both for guilty verdicts as well as for acquittals,
leaving the bPresumption of innocence untouched and the
burden of proof on the State.4? ¢ conclude otherwise would
have the effect of conferring upon the Presumption of

innocence a sCope that it simply does not have in federal

transferred to the defendant by requiring a unanimous verdict. As
l,/’*"ﬂwgegri@blished in our current legal framework, the People of Puerto Rico
F fcjﬁ‘gi;pue to have the burden of broving the charges filed beyond a
eaé;éﬁable doubt gince the defendant ig Presumed innocent. At the
&l level, where the requirement of wnanimity required in Ramos has
dnally prevailed, thisg constitutional brecept operates in two
: guilty or not guilty, without requiring defendants te prove
r -,g’nocence and without affecting this bPresumption.

n
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juriédiction, which is the source from which we adopted our
own presumption of innocence.
Iv
For the foregoing reasons, and without further
proceeding pursuant to our Supreme Court Rule 50, we vacate
the Judgment of the Court of Appeals and remand the éase
to the Court of First Instance for further broceedings
consistent with this decision;

Judgment will be rendered accordingly.

Erick V. Kolthoff Caraballo
Assoclate Justice




IN THE SUPREME COURT OF PUERTO RICO

The People of Puerto Rico

Patitioner
AC-2021-0086
V.

Nelson Daniel Centeno

Respondent

JUDGMENT

San Juan, Puerto Rico, September 9, 2021.

For the reasons stated in the foregoing
Opinion, which is made an integral part of this
judgment, and without further proceeding pursuant to
our Supreme Court Rule 50, 4 LPRA App. XXI-B, we
vacate the Judgment of the Court of Appeals and
remand the case to the Court of First Instance for
further proceedings consistent with this Opinion.

It was so decreed and ordered by the Court and
certified by the Deputy Clerk of the Supreme Court.
Justice Estrella Martinez issued a dissenting
opinion. Justice Coldn Pérez issued a dissenting
opinion. Chief Justice Oronoz Rodriguez took no part
in this decision.

Y

Bettina Zeno Gonzdlez
Deputy Clerk of the Supreme Court




IN THE SUPREME

The People of Puerto Rico
Petitioner
V.
Nelson Daniel Centeno

Respondent

JUSTICE ESTRELLA MARTINEZ,

San Juan, Puerto

COURT OF PUERTO RICO

AC-2021-0086 Certiorari

dissenting. -
Rico, September 9, 2021.

It is not difficult to argue that
in Puerto Rico verdicts to acquit
by a vote or nine or more are valid.
On the one hand, our Constitution
explicitly provides 80: ‘a Jury
shall be compoged of “twelve
residents of the district, who may
render their verdict by a majority
vote which in no case may be less
than nine” (art, IT, § 11). This isg
codified in Criminal Procedure Rule
112. Ramos only addressed the
matter of verdicts to convict.
Accordingly, a unanimous verdict to
convict isg required pursuant to
Ramos and Torres Rivera, However,
since Ramos is Circumscribed to the
constitutional right of the accused
to a unanimous verdict to convict,
there is no federal rule barring the
enforcement of the provigion that
authorizes a verdict to acquit by a
vote of nine or more, which is part
of the Bill of Rights of the Puerto
Rico Constitution. To posit that
Ramos applies to all manner of
verdicts, one would have to weave a
rather tight argument to sustain
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that, after Ramos, the Sixth
Amendment’s trial-by-jury clauge is
an indivisible whole, and cannot be
divided into parts, that demands
unanimity for all manner of verdicts.
The problem isg that the incorporation
doctrine is conceived to expand on
the rights of the accused recognized
under state law, not to abridge them.
Which 1is teo say, the Puerto Rico
Constitution recognizes the right of
the accused to be acquitted by a vote
of nine or more. It is difficult to
argue that the effect of Ramos is to
take away this zright from the
accused.

Paper by Prof. Ernesto L. Chiesa
Aponte, Aug. 27, 2021, Andlisis del
Término 2020-2021 de Derecho
Procesal Penal, UPR School of Law,
at 46.

The US Supreme Court opened the door to recognize
greater guaranties for citizens in the matter of guilty
verdicts, and it was left open for state courts to construe
their respective constitutions on the issue of acquittals
by a majority vote. So did the Ofegon Supreme Court, being
proactive in the defense of individual guarantees afforded
to the citizens by validating a not-guilty verdict returned
by a majority [of the jury]. Unfortunately, today a majority
of this Supreme Court of Puerto Rico has opted to close
this door.

On the contrary, this Court should have applied a

harmonious reading of the autochthonous protections

-

1

orded by the Constitution of Puerto Rico together with

, infra. By not doing so, a majority of this Court

pts a restrictive approach to individual liberties and
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imposes a unanimity requirement for verdicts to acquit.
This result is incompatible with the most basic pillars of
our Penal Law and ignores other constitutional Protections.

As I believe that Ramos v, Louisiana, infra, does not

require that a jury return a unanimous verdict to acquit
and, in addition, that such a reguirement is in keeping
with the homegrowm.guarantees of our constitution, I dissent
from the course of action taken by a majority of this Court,
and T endeavor to set forth my reasgons below.
I

Several charggs are pending against Mr. Nelson Daniel
Céﬁteno. As part of the proceedingslbefore the court, the
process of jury selection began on February 25, 2020. Ssuch
bProcess was interrupted by the Fjudicial measures adopted
due to the Covid-19 bandemic, Meanwhile, on April 20, 2020.
the Supreme Court 0f the United States issued its decision

in the cage of Ramos wv. Louisiana, 590 Us __ [, 140 S.Ct.

1390] (2020), whereby it ruled -that a unanimous guilty

are compelled to apply it.

Consequently, within the criminal proceeding against

;Eenteno,
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guilty verdicts byt not to notéguilty verdictg, which are

valid when returned by a majority.

bersons dccused of a5 Crime and, moreover, would be contrary

In disagreement, the State, this time through the

Solicitor General, sought review with the Court of Appealg,

V. Louisigng onliy applied tq guilty verdictg, and thug our
———="iSiana

court’g decision, First, it Clarifieg that the holding in
Louisiana, adopted by thisg Court 4inp Pueblo v,

S=E0L0 v
204 ppr 288 [1p4 PR Offic. Trans. 22]

only applied Lo guilty verdicts ang it dig not lia
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to extend its application by analogy to not-guilty verdicts.
It furthef emphasized that our criminal justice system
authorizes verdicts rendered by a majority to acqguit a
defendant, without violating the rule laid down by the
federal Supreme Court. The appellate court added that such
a construction was more in line with our Constitution and
with the authority to afford greater protections to
defendants in our courts that that which is provided in the
federal sphere.50

Aggrieved, the State filed a petition for appeal with
this Court, which we agreed to hear and issued as a writ of
certiorari.

Unlike the position of the majority of this Court, I
am of the.opinion that this controversy provides us with a
perfect opportunity to recognize, specify, and lay down
that the constitutional requirement of jury unanimity set

forth in Ramos v. Louisiana is limited to guilty verdicts

and not to acguittals. This Court, however, adopted a
censtruction that is incompatible with the federal court
ruling and with our constitutional framework. Let us See.
IT
The Sixth Amendment to the United States Constitution
expressly recognizes the right of the accused to’ an

impartial jury. US Const., amend. VI, LPRA tit. 1.51 The

:ﬁdge Rodriguez Casillas issued a Separate concurring vote.

ﬁl_“,uspecifically provides: *In all eriminal prosecutions, the accused
{¥$héﬁ; enjoy the right to a speedy and public trial, by an impartial
" jury of the State and district wherein the crime shall have been
Y .

R
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Constitution of Puerto Rico alge recognizes that right. In
what ig relevant here, Article 1I, Section 11 of the

Constitution of Puerto Rico brovides that.

have the right of trial by an impartial Jury composed
cf twelve residents of the district, who may render
their verdict by a majority vote which in ne cagse may
be less than nine.

PR Const., art. It § 11, LPRA tit. 1. (Emphasis added. )

This provision was also codified in the Rules of
Criminal Procedure , 34 Lpra Ap. IT. Specifically, Rule 112
brovides that “[jjuries shall be of twelve (12) residents
of the district, who shall render a verdict by the
concurrence of not less than nine (9) votegs.” 1n addition,

Criminal Procedure Rule 151 provides that:

motion. If ag the result of this poll, it ig
determined that the verdict was not rendered by at
least nine (9} Jurors, the jury must be sent out for
further deliberation or it may be discharged.

N

f

WAL GEcgj@_ﬁlin:;i}tj:f:fed, which district shall have been Dreviously ascertained by

“IEW, and to be informed of the hature and cause of the accusation: to
be confronted with the witnesseg against him; to have compulsory‘process
for obtaining witnesses in his favor, and to have the Agsistance of
Counsgel for hig defenf[s]e.~




AC-2021-00 (Official Translation)
(Estrella Martinez, J., dissenting) 7

Jurisdiction,52 as in Louisiana and Oregon, verdicts
returned by a majdrity of the jury are permissible.53

Last vyear, however, the constitutional Criminal Law
landscape changed dramatically with the arrival of Ramos v.
Louisiana. The crux of the issue in this case was born
precisely from state laws that allowed a jury to return a
nonunanimous verdict to convict a defendant in a criminal
prosecution.? When the Ug Supreme Court made its
pronouncements on the matter Louisiang5s and Oregon allowed
for convictions based on verdicts by a vote of 10 to 2.56
This‘is similar to Puerto Rico, where a majority vote of 9
to 3 is valid.

Consequently, the petitioner in Ramos v. Louisiana was

found guilty by a jury with a divided verdict of 10 to 2

and sentenced to life in prison without the possibility of

52 See, Pueblo v. Casellas Toro, 197 DER 1003 [97 PR Offic. Trans. 52]
(2017). In this case, this Court stated that, given that the Tg Supreme
Court declined to recognize at that time the Jury unanimity requirement
as a fundamental right and absent such requirement in our legal system,
“"the constitutional validity of verdicts rendered by a majority of nine
or more jurors in our courtg is firmly established.” Td. at 1019 [97 PR
Offic. Trans. 52, at — 1. Until early last vear, “[i]t seemed as if
the position adopted by our Supreme Court was correct and well grounded.
On April 20, 2020, however, the Supreme Court of the United States
decided a case that forced our Supreme Court to change course. Thig
case was Ramos v, Louisiana.” José A. Alicea Matias, Los derechos de
confrontacidn vy juicio por jurado en tiempos de bpandemia, 60 Rev. Der
PR 1, 19 (2020).

53 See, apodaca v. Oregon, 406 US 404 (1972} ; Johnson v. Loulgiana, 406
US 356 (1972).

** K. Stanchi, The Rhetoric of Racism in the United States Supreme
Court, 62 B.C. L. Rev. 1281, 1272 (2021).

cer——=. 3% Tt is worth noting that *“Louisiana voted to eliminate nonunanimous

‘ ':‘fu;y convictions for felony cases after 2019, leaving Oregon as the
vonly, state to retain them.” Sixth Amendment-Right to Jury Trial-
Nohunanimous Juries-Ramos v. Louisiana, 134 Harv. L. Rev. 520 (2020} .

\
~RYC4 Chandler, R.A. Enslen and P.G. Renstrom, Constitutional TLaw
Déskbook: Jury unanimity § 5:10 (Suppl. 2021).

I
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barole. As part ofrhis defense on appeal, the petitioner
questioned the constitutionality of a nonunanimous verdict,
as permitted under Louisiana state law.

Insofar as it concerns us here, the Supreme Court of
the United States unequivocally defined the controversy at
bar as such: “lwle took thig case to decide whether the
Sixth Amendment right to a jury trial-as incorporated
against the States by way of the Fourteenth Amendment—
reguires a unanimous verdict to convict a defendant of a
serious offense.” (Emphasis added. )57 with this in mind, it
concluded that “a jury must reach a unanimous verdict 1in
ofder to convict”5® and that “if the Sixth Amendment s right
to a jury trial requires a unanimous verdict to support a
conviction in federal court, it requires no less in state
court.” (Emphasis added. )59

In other words, the us Supreme Court held that Jury
unanimity for convictions was an essential feature of the
constitutional right to an impartial jury, and therefore
such requirement was applicable to the states through the
Fourteenth Amendment due process of law guarantee. Thus, it
was categorically declared that "unanimity was clearly

necessary for state criminal convictions.”60 1n doing so, a

dmos v. Louisiana, [590 US __, 140 s.ct. 1390,] 1394 [(2020)7.

—Nonunanimous Juries-Ramos V.

Uigisha, supra, at 537,
L

/
AN
’”\C.J/'
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unanimous verdict in order to conviet a criminal defendant
was elevated to a fundamental right.

Writing for a majority in some sections and a
plurality in others, Justice Gorsuch ruled@ that the
Sixth Amendment requires conviction by a unanimous
Jury and that this right is incorporated against the
states. The Sixth Amendment promises a trial *by an
impartial jury” but contains no further textual
detail. To discern its requirements, Justice Gorsuch
looked to English common law history, state practicesg
in the Founding era, and opinions and treatises
written soon after the Founding. all sources confirmed
that a jury must reach a unanimous verdict to convict
a criminal defendant of a felony. 2and while the
version of the Sixth Amendment that was ultimately
ratified did not explicitly guarantee unanimity,
Justice Gorsuch argued that the omission could just
as likely demonstrate lawmakers’ attemptt to avoid
surplusage as it did the desire to abandon a well-
established common law right.%l ‘

(Emphasis added. )

It is c¢lear, thus, that the ruling in Ramos v.
Louisiana extends only to unanimous verdicts by a jury to
convict a criminal defendant. There ig nothing in this
decision that refers to, or may be construed as referring
to, jury verdicts to acqguit a defendant.

In fact, in Pueblo . Torres Rivera II, this Court

recognized that jury unanimity was Necessary to render a
criminal conviction wvalid and, accordingly, applied thig
constitutional requirement for the first time in our

jurisdiction. as in Ramos v. Louisiana, we defined the

question to be resolved as follows:

e Specifically, we must decide whether, in view of this
gpinicn, a defendant convicted in our jurisdiction
Eaégd ©n a nonunanimous verdict violates the inherent
procedural safeguards of the fundamental right to

]
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trial by jury brotected by the Sixth Amendment of the
Constitution of the United Stateg .52

(Emphasis added.)

Similarly, we emphasized that the reasoning in Ramos

v. Louisiana laid down “how the requirement of a unanimous

verdict constitutes a fundamental procedural brotection for
all those accused of & felony.”63 Consequently, we concluded‘
that “this federal ruling institutes the unanimity of the
jury as a substantive requisite for obtaining a criminal
conviction.” (Emphasis added., ) &4

The parameters set forth in Ramos v. Louisiana are so

evident that, as a question of law, when faced with a
controversy similar to the one before usg today, the Oregon
Supreme Court flatly declined to extend them to verdicts by

a jury to acquit a criminal defendant. In State v. Rosg,

367 Ox. 560 (2021), a state [trial] court ruled in favor of
instructing the Jury that it must return a unanimous
verdict, whether to acquit or to convict, in light of Ramos

v. Louisiana.

The Oregon Supreme Court rejected this interpretation
and held that “Ramos does not imply that the Sixth Amendment
prohibits acquittals based on nonunanimous verdicts or that
any other constitutional brovision bars Oregon courts from
accepting such acquittals.”s5 qhig is because the

wPueblo v. Torres Rivera II, [204 DPR 288,] 291 [104 PR Offic.

.

TEgns. 22, 3] [(2020)].
Id: at 300 [104 PR Offic. Trans, 22, at 7].
S Idi'at 301 [104 PR Offic. Trams. 22, at 71,

5 State v. Ross, [367 Or. 560,1 573 [{2021)].
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discriminatory history of those provisions permitting
nonunanimous verdicts by a jury was, ultimately, not the
principal grounds for the federal Supreme Court‘s-decision,
but rather criticisms of the precedent set forth in Apodaca

v, Oregon, [406 us 404 (1972)1]. Instead, the

unconstitutionality lies in that such provisions cannot be
reconciled with the federal requirement that jury verdicts
must be unanimous to obtain a conviction. Therefore, an
inverse feasoning as to the possible discriminatory effects
on the use of nonunanimous not-guilty verdicts was improper
grounds for requiring unanimity in such cases.

In sum, a detailed analysis of Ramos wv. Loulsiana

allows for only one conclusion, which was that which the
Oregon Supreme Court reached. “*Oregon law, in conformance
with the 8Sixth Amendment, requires a unanimous guilty
verdict for all criminal charges and permits a not-guilty
verdict by a vote of eleven to one or a vote of ten to
two”,% Simply put, “[gluilty verdicts must be unanimous,
which means that each and every juror must agree on a gullty
verdict. But ndt—guilty verdicts may be nonunanimous. At
least 10 jurors must agree on a not-guilty verdict. If vou

are divided nine to three, for example, you do not have a

not-guilty verdict. &’
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IIT
The summary of the applicable law set forth above

clearly reveals the confines of Ramos v. Louisiana as to

whether jury unanimity is a reguirement for guilty verdicts
as a fundamental right opposable to the states. To such
ends, the US Supreme Court issued a decision in which it
held that it affirmatively was, strictly adhering to the
~context of a guiity verdict returned by a jury, as provided
by fhe Current constitutional framework.

And it cannot be any other way since the right to an
impartial jury under the Sixth Amendment to the United
Stateg Constitution strictly protects the accused.
Therefore, raising thig Protection to the stature of g
fundamental right oniy serves to favor criminal defendants
and buttress the constitutional safeguards that apply to
criminal Prosecutions by the State against then. In fact,

so held this Court in Pueblo wv. Torres Rivera II, 204 DPR,

at 306 [104 pz Offic., Trans. 22, at 10] when we stated that

“lal reading of the opinion of the United Stateg Supreme

Court in Ramos v, Louisiana shows that unanimity constitutes
an additional essential procedural brotection that ig

derived from and is of the same substance as the fundamental

\the United States Constitution.” (Emphasis added. )
\
Thus, on the basis that Ramos is not extensible to

-guilty verdicts, Prof. Julio E. Fontanet Maldonado
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Whoever has doubts about this must ask themgelves
whether, in light of the Sixth Amendment and the ruling
in Ramos, it would be unconstitutional for a state to
have a provision of the constitution or even a statute
establishing a majority vote for not-guilty verdicts.
It is evident that the answer is no. It can be no other
way. The opposite would be to affirm that “the
government” has a fundamental right under the Sixth
Amendment to demand unanimity. Thig is contrary to the
basic notions of US Constitutional Law, which provides
that fundamental rights are guaranteces in favor of the
accused that are opposable to the state, and not the
other way around.®®

(Emphagis added.)

It is precisely the need to protect the integrity of
the process while safeguarding the rights of the accused
that precludes an interpretation that a not-guilty wverdict
mﬁst be unanimous. Let us see.

As the US Supreme Court identified the discriminatory
origins of statutes such as the ones at issue in Ramos v.
Louigiana, so I reviewed in my separate dissenting vote in

Pueblo v. Alers De Jesls, 2021 TSPR 56, how the igssue of a

majority verdict in Puerto Rico has its roots discrimination
on the basis of political ideology. The motivation was
simple, to enable guilty wverdicts against leaders and
members of the Independence movement at the time. This
strategy, directed to ensﬁre convictions, clearly operated
against the accused, placing them at a disadvantage in a
process where they already were the weaker party. Thus, the

undeniable effect of requiring jury unanimity to convict ig

ui;g Fontanet Maldonado, *La unanimidad v los condenados
) erréndamente, ” in Punte de Vista, El Nuevo Dia 43 (Sept. 2, 2021).
Fldfg, 7
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The fact that a majority wvote as provided in our
Constitution does not favor the accused in the context of
a conviction does not mean, however, that it is not
favorable in the context of an acquittal. Any interpretation
to the contrary, however consistently applied, defieg logic
and leads to an undue automatic response that takes ﬁo
thice of the harmonious interpretation of the other
constitutional safeguards. First, because a majority vote
to acquit provides broader brotection, favorable to the
accused, who would not have to be subjected to a new
criminal proceeding against them in the courts if a
unanimous not-guilty verdict ig not returned.

| Second, this in turn  is in keeping with our
Constitution’s more comprehensive vision regarding
individual guarantees. We cannot forget that the rights
enshrined in the Constitution belong to tﬁe accused, and
not to the State nor to the jurors. Although the criminal
judicial system recognizes and upholds the significance of
each juror’s vote, we ére barred from construing our legal
system so as to through a cloak of absolute protection over
such votes at the expense of the guarantees and rights of
those subject to a criminal prosecution. Moreover, as stated

before, fundamental rights are not recognized to protect

. but rather to protect the people against the

§
[ §
jubrefore, even though the majority vote wags
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acquittals, the discriminatory reasons that breathed life
into such provisions are seen in the intent to circumvent
the rights of the accused to ensure their conviction, and
not their acquittal. Accordingly, te recognize the
effectiveness and legality of that constitutional clause in
the context of acquittals runs counter to the nefarious
intentions that once served asg basis for its inception since
undoubtedly, perpetuating the majority vote for acquittals
benefits the accused.

It is my opinion that such an interpretation is
perfectly congruous with the basic principle of the
pfesumption. of innocence and the standard of proof in
criminal proceedings that allows for a conviction only where
a jury is convinced of the defendant’s guilt beyond a
reasonable doubt.

As we know, the first sentence in Section 11 of our
Constitution’s Bill of Rightgs® recognizes that the accused

enjdy the right to be presumed innocent.7?® Thisg clause,

\iﬁggtﬁﬁg@gpa question of law, the United States Constitution does not have
TEnl express provision analogous to ours. In our constitutional system
“the ‘broader scope’ expresses itself through the unequivocal
incorporation of the presumption of innocence in our Bill of Rights.”
Ernesto L. Chiesa, Los derechos de los acusados v la factura méds ancha,

65 Rev. Jur. UPR 83, 104 (1996).

W In his most recent publication, Prof. Farinacci Fernds states that,
as opposed to the other rights recognized in this constitutional
brovision, the presumption of innocence ‘“does not directly appear in
the Sixth Amendment to the federal Constitution, * but rather, citing
the Bill of Rights Committee, reminds us that it ie a legal standard
previously laid down and adopted through the decisions of ocur courts.
Jorge Farinacci Fernds, La Carta de Derechos 201 [Ed. UIPR] (2021).
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whose “prescriptive power is substantial because it is a
fundamental right, "7 also seeks to:

[Cllearly . provide that it falls to the prosecution to
prove, with admissible evidence, the defendant ‘g
guilt beyvond any reasonable doubt. Accordingly, the
person’s innocence is the starting point for every
criminal broceeding, until the state proves
otherwise, thus defeating the presumption. Ag
expressed in the debates during the Constitutional
Convention: “The most important Presumption we know
under the American judicial system is the presumption

of innocence.”

The aim of this clause is to discharge the full burden

of proof as to the defendant’'s guilty on the

Prosecution and overrule any legal provision that is

contrary to this important principle.’
(Some emphasis added.)

Which is to say, the legal consequences of the right
to be presumed innocent are: (1) *I[tlhe accused is not
compelled to bring evidence in their defense, as they may
rest on the presumption of innocence, the effect of which
is to place the burden of bringing evidence and persuading
on the People,” and (2) “[tlhe prosecution must prove the
defendant’s guilt beyond a reasonable doubt; this standard
of proef is required to defeat the presumption of
innocence, 773 Consequently, as provided under Criminal
Procedure Rule 110 (34 LPRA Ap. II): “[Iln every criminal
prosecution a defendant is presumed innocent wuntil the

contrary is proved, and in ctase of a reasonable doubt as to

his guilt he shall be acquitted”. In other words, if the

supra, at 104.
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State does not meet its burden of pfoof, the presumption of
innocence prevails, and it lies to acquit the defendant.

In view of the direct link between the presumption of
innocence and the State’s duty to defeat this pPresumption
with evidence of guilt beyond a reasonable doubt, why then
should entire jury be convinced of the absence.of guilt
since this presumption already exists and it falls to the
State to defeat it? Of course, if a unanimous guilty verdict
is not obtained, logic dictates that the State failed to
brove guilt beyond a reasonable doubt and, accordingly, the
pﬁesumption of innocence prevailed, the effect of which is
to acquit [the defendant] of all criminal charges. Hence,
failure to convince the entire jury as to guilt necessarily
implies that the not-guilty status is sustained, which
regquires an acquittal on all charges filed.

Through its petition before this Court, the State
inﬁites us o reshape the cornerstone of our criminal law
system by imposing on every Juror the requirement of being
convinced of the absence of guilt—which is already presumed—
while at the same time, being convinced of the existence of
guilt. Moreover, the burden of proving innocence is forced
upon the defendant under the same standard required of the
State Lo prove guilt. This has the parallel effect of
lessening the progecution’s evidentiary burden and dodging

i

g-not-guilty verdict. Such pretense is impermissible and
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Furthermore, if, for the sake of argument, we were to'
accept the erroneous conjecture that there is ground for such
@ conclusion, as we know, the parameters of a federal
constitutional right merely describes the minimum ambit of
such a right.

Therefore, the Supreme Court of g state, including
Puérto Rico, has the authority to construe, pursuant to itg
own Constitution, that the right encompasses a greater scope
of protection, which may 1ead to a more comprehensive
guarantee than what ig provided under the federal

Constitution. Pueblo v. Diaz, Bonano, 176 DPR 601, 621 [76 PR

Offic. Trans. 37, ;_] (2009) . Thus, the scope of a federal
caselaw standard, as it pértains to Puerto Rico, represents
the minimum that the courts on our island are required to
apply.7

By supplying only the minimum content, the US Supreme
Court is not privy to the constitutional and statutory tenets
of our legal System, which allow us to expand’ such guarantees
and interpret the minimum content .75 Moreover, in what
pertains to thig specific controversy, we must closely
consider that, “[elven though there ig a similérity between
the phrasing of [the] second sentence of Section 11 and the

Sixth Amendment, the specific wording ig homegrown . #76

74 I@ﬁbsto L. Chiesa Aponte, 1 Derecho procesal penal de Puerto Rico vy
Bstade's, Unidos 39, Bd. Forum (1991)

,,i;Seéig Puseblo wv. Ferrer Maldcnado, 201 DPR 974 [101 =®R Offic.
mgghsﬁ:741(2019) (Estrella Martinez, J., dissenting) .
-

e e F@ﬁipacci Fernés, supra, at 205.
SUPRENS AL
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Sure enough, federal law requires jury unanimity both
to convict and to acquit, Nevertheless, under the minimum
content rule, we are only compelled to recognlize unanimity
to convict a defendant of = felony. This is to say that,
given that to ﬁaintain the custom of accepting acquittals by
a majority vote signifies a broader pProtection of the
constitutional rights of the accused, the systems permits us
to keep it. Conversely, adopting the unanimity requirement
for not-guilty verdicts would not operate in favor of the
accused, but rather it would abridge the brotections that
our criminal law tfadition already bestows.

Therefore, considering our authority to expand the
minimum content provided by the Supreme Court of the United
States, I maintain that the jury’unanimity'requirement should
not ’be extended to acquittals. Quite the contrary, to
recognize the legality and validity of a not-guilty verdict
by a majority vote would accentuate and amplify the
constitutional guarantees and rights of the accused in our
jurisdiction. Simply put, we should have recognized more,
not less.’”7 Wherefore, the more judicious conclusion is to
hold that, given that the states may confer greater rights
than the minimum afforded under the federal Constitution,
verdicts by a majority vote are permissible where they seek

to provide guarantees favorable to the accused.

a majority of this Court uses the additional

e::: bueblo v. Alers De Jesus, 2021 TSPR 56, at 17 (Estrella Martinez,
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protections recognized by the US Supreme Court incorrectly
to restrict, paradoxically, the basic guarantees contained
in the Constitution of Puerto Rico in the context of
acquittals.

Furthermore, it is worth noting that the jury unanimity
requirement to convict, which is an essential feature of the
right to trial by jury enshrined in the Sixth Amendment to

the US Constitution, as recognized in Ramos v, Louisiana,

was extended to the states through the Fourteenth Amendment, 78
that is to say, through the incorporation doctrine. Thisg
concept is defined -as the constitutional principle through
which the protections granted in the Bill of Rights of the
Constitution of the United States were made applicable to
the states through the Due Process Clause of the Fourteenth
Amendment.” Prior to the Fourteenth Amendment’s existence,
and, consequently, the existence of the incorporation
doctrine, the Bill of Rights only applied to the federal

government and to federal court caseg. 8o

® As a question of law, “the Court [has] incorporated the various
provisions of the Sixth amendment, finding for the most part that the
Fourteenth Amendment ‘s Due Process Clausge guaranteed defendants in

the Framers to defendants in federal courts.” 8. Chhablani,
Disentangling the Sixth Amendment, 11 U. Pa. .J. Const. L. 487, 494
(2009) .

7¢ “gince the adoption of the Fourteenth Amendment to the United States
Constitution, there has been a continuing debate ag to whether it
incorporates the Bill of Rights guarantees of the Ffirgt eight
T~-amendments. While rhe Supreme Court hasg rejected the theory of absolute

ations upon state as well as federal exercise of power.” DG,
5, The Incorporation Doctrine: Sixth Amendment Trial by Jury, 15
diL.J. 164 (1968).

g”ﬁﬁé first eight amendments to the federal Constitution originally
app%@éd only to the federal government, and the possibility that the
R

AN
NS
)

-,’4‘{- ‘:“:N_..__»
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Given that the incorporation doctrine serves to limit
states’ rights with respect to a citizen’s ecivil rights. and

liberties, 8 and bearing in mind that Ramos v. Louisiana only

ruled on jury unanimitry for gquilty verdicts, the argument
positing the incorporation of jury unanimity for acquittals
lacks merit. In view of the above discussion, it is
counterintuitive that the Supreme Court of Puerto Rico should
forcibly incorporate a restrictive aspect on the right to a
jury trial that is incompatible with the minimum content of

the federal guarantees, as set forth in Ramos v. Louigiana,

in addition to tHe homegrown guarantees afforded by our
Constitution; especially considering that the incorporation
doctrine is rooted in the due process guarantee which, in
turn, is .intrinsically linked to the pPresumption of
innocence.

Following this 1line of argumentation concerning our

Constitution, we must not forget that our constitutional

Fourteenth Amendment changed this structural principle was understood
to have been rejected by the Supreme Court not long after the Amendment
had been ratified. The so-called incorporation doctripe reverged that
result and was by any measure one of the Warren Court’s major legacies.~
J.Y. Stern, First Amendment Lochnerism & the Origins of the
Incorporation Doctrine, 2020 1. I1l. L. Rev. 1501, 1503 (2020) .

8l In the gections concerning full incorporation, * ‘g make secure
against invasion by the states the fundamental liberties and safeguards
set out in the Bill of Rights’ was how Justice Black characterized the
‘incorporaticnist’ intentions of those in both houses of Congress who
authored and sponsored the fourteenth amendment. . . . Contending that
T~ the first section of the fourteenth amendment literally embodied—or was
horthand for—the totality of the wording, content and the essential
rgpgaﬁqes to implement the gpecific guarantees of the first eight
1 ) Justice Black held that.the amendment circumscribed the
Btédte 4 zhority in precisely the same manner as the Bill of Rights
“constral ned federal authority.” Robert L. Cord, The Incozporation
‘Dot Fine’ And Procedural Due Process under the Fourteenth Amendment: an

*Overviéwy 1987 BYU L. Rev, 867, 875-876 (1987} .
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delegates explicitly rejected Jury unanimity when drafting
the Constitution, even though unanimity existed at the
federal level. Therefore, the construction most consistent
with our own Constitution is the one T have put forward here.
That is to Say, a careful analysis of the controvefsy
forces‘us to conclude that to require unanimity to acquit
a defendant would be to quash the express provisions of
our Constitutioh, which by no means clashes with the

federal Supreme Court’'s decision or with this Court’s

holding in Puebio v, Torresg II.82

However, I find that the debates of the members of the
Constitutional Conventien have bearing on this matter, 83
During the discussions that led to the adoption of
Article II, Section 11 of the Constitution of Puerto Rico,
an  amendment was being considered-but was ultimately
defeated—to strike the phrase “who may render their verdict
by a majority vote which in no case may be less than nine. ~84
The purpose of this amendment to allow the Legislative
Assembly to determine the number of [votes] for a jury to

render a verdict. The amendment wasg debated as follows:

82 As Prof. Jorge Farinacci Fernés explaing, the majority vote provided
in our Constitution was superseded “in part” by Ramos v. Louisiana.
“For all practical Purposes, the Legislative Assenbly was deprived of
their authority to allow nonunanimous guilty verdictg.” Farinacci
Fernds, supra, at 208, n.495. Thus, even though he mentions that it is
.né_);:t-’;;,\:ompletely ¢lear whether the majority rule still applies to
acd ttals, he Stresses in the following footnote that, according to
“Ramo “Wi. Louisiana “it is a4 constitutional requirement that a verdieot
-convict be unanimous . Id. at 209, n.497. (Emphasis added.)

ﬁ,ario de Sesiones de la Convencidn Constituyente [1588-1590]
I9(g219) .

1 gy
yg;égyat [1588] .

T
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Mr. BENITEZ: As to Delegate Fonfrias’s amendment, T
would like to say that our fear is that, based on the
case law that touches on the expression “trial by
jury* in the common law, the concept of a *trial by
Jury” means “trial by djury rendering a unanimous
verdict.” Tf perchance the amendment proposed by
Delegate Fonfrias were to broceed, it would take the
matter even further out of the hands of this
Legislative [Assembly] because, pursuant teo this case
law, it would unfailingly fix at twelve the number of
jurors who must concur.

Mr. FONFRIAS: My idea, Mr. Committee Chairman, is to
leave the matter of the number [of votes] to render a
verdict to the Legislative [Assembly] rather than
setting it in the constitution. Or that it Dbe
determined now, that it be fixed, if so decided. The
situation presented by Mr. Benitez would not come to
pass. The Legislative [Assembly] may determine that
it be nine, or by a majority of seven to five., . . .

Mr. BENITEZ: Precisely, Mr. Fonfrias. What I mean is
that in that cage we would be discussing a different
amendment. The amendment would not be to strike what
is provided here in that a verdict may be rendered by
@ majority vote which in o case may be less that
nine, but rather something else. We would also oppose
any modification in thig regard on the belief a Jjury’s
verdict to convict must be by at least nine votes
against the defendant., and no more. It must have at
least nine wvotes against or it must have nine wvotes
in favor, but a defendant must not be found guilty
with a vote of lesg than three-fourths of the total
number of Jjurors.

Mr. FONFRIAS: If Mr. Committee Chairman thinks that
the amendment is not in order, but rather another that
differs from the one we have proposed-ours was that
it be stricken completely and a period [be placed]
after “district”—then an amendment to such ends for .
the Legislative [Assembly] to set the number of jurors
to render the kind of verdict presented here. That
might be the amendment, to not determine in the
constitution the number of jurcrs—in this case, nine-—
to render a verdict. Nevertheless, the rest of the
paragraph would still be stricken in its entirety,
the provision we want stricken.?8s

(Emphasis added.)

e e

. As this debate develops, it is plain to see the

ntéﬁéét in preventing the application of the historical
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equivalence between a trial by jury and a trial by jury
rendering a wunanimous verdict,Ssé This is to say, the
intention of the framers of our Constitution was clear: the
system that governs our criminal law does not require a
unanimous verdict. Considering the current state of our
criminal law, the only cohesive and conciliatory
interpretation is that it subsists in the context of
acqﬁittals.

In sum, it is evident that the part of our Constitution

affected by Ramos v. ILouisiana is limited to the majority

vote to‘convict, while a majority vote to acquit is still
valid. Any interpretation to .the contrary would unduly
suppress the letter of our Constitution. Ag we was, nothing
in the law warrants such a deviation.

This Court must not construe our criminal law system
bases on analogieg, moreover when such an iﬁterpretation is
in detriment to the guarantees that protect the accused. To
this I must add that legal consequences for those whoe are
subject to a criminal prosecution, who will have to endure
a new trial since, in this scenario, even though the State
did not manage to prove guilt beyond a reasonable doubt,
the State is given another chance to try. Contrariwise, if

an acquittal by a majority vote is permitted, the weaker

Eﬁﬁarty is protected from enduring, for a second time, all
", (:r } \.‘

A

tribulations of a criminal proceeding when, under the

\ [ ;
o f 'f

., Supra, at 439 n.10.
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 current law, he or she should have prevailed in the firsg
place.
And so, I believe that the instructions to the Jjury
should be that, to render a not-guilty wverdict, it may be
by a majority wvote of not less -than nine. Therefore,
verdicts by a vote of 9 to 3, 10 to 2, and 11 to 1 are
permigssible for an acquittal. To render a guilty verdict,
and only to render a guilty verdict, it must be unanimous.
This conclusion operates in favor of Justice and is a
harmonious interpretation that recognizes all the
constitutional guafantees that protect the pecple In ﬁhese
processes.
Iv
As the Dean of the Inter American University School of
Law, Prof. Julio Fontanet Maldonado, well advises:

If there is consensus in Puerto Rico that a
unanimous not-guilty verdiect ig degsirable, the only
option is to amend the Constitution, not to apply a
distorted interpretation of Ramos or of the raison
d’étre behind the brovisions of our Constitution. Sure
enough, we would be the only country to amend its
Constitution to take away rightg.87?

Today, a majority of this Court weaves a misguided and
automated ruling that ascribes nonexistent effects to
federal caselaw leading to a paradoxical application of the
law. This is so because the US Supreme Court ruling is the

polar opposite of the ruling issued by a majority of this

~Lourt, insofar as it concerns an additiomal guarantee and
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not a curtailing of the rights of the beople who face a
jury trial. Furthermore, the thread of the Puerto Rican
constitutional scheme on the subject of indispensable
individual guarantees is cut by setting aside the letter of
the Puerto Rico Constitution and invalidating acquittals by

majority vote. In light of such action, I DISSENT.

Luis F. Estrella Martinez
Associate Justice
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The Constitution, of course, speaks
only to what it takes to convict.,
Making it harder to convict is a
standard part of  constitutional

criminal procedure doctrine,
developed to ensure that innocent
people avold incarceration. But

making it more difficult to acguit is-
no express part of any constitutional
requirement and could, if taken to an
extreme, wviolate the rights of an
accused. 98

Today, this Court, through an act that is far-
removed from and that skews the history and plain text
of our Highest Law, has amended sub silentio the
Constitution of the Commonwealth of Puerto Rico and

completely displaced the standard of verdictsg by a

8  Sherry F. Colb, Should Acguittals Require Unanimity,
Veredict.Justicia.com, Should Acquittals Require Unanimity? |
Sherry F. Colb | Verdict | Legal analysis and Commentary from
Jugtia (last visited, Sept. 2, 2021). The author is a professor
at Cornell Law School.
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nine-vote majority in Jury trials that has prevailed to
date in our Jurisdiction. Without any legal basisg
whatsoever, this Court concluded from a reading of Ramos v.
Louisiana, {590 US ——s 140 S.Ct. 1390 (2020)]1, as well as
a supposed rule of Symmetry— presumably conceived by the
deleéates to our Constitutional Agssembly—-that the Puerto
Rican criminal law framework requires unanimity for both
guilty and not-guilty verdicts. Nothing could be farther
from the truth; therefore, we emphatically dissent.from the
ruling of this Court.8?

While it is true that the current state of the law in
our Jurisdiction demands that guilty verdicts in criminal
proceedings be reached by the unanimous vote of the jury
pugsuant to the ruling in Ramos V. Louisiana and Pueblo V.
Torres Rivera [II], [204 DPR 288 [104 PR OFffic. Trans. 22]
(2020)1, it is also true that not-guilty verdicts can be
returned_wiﬁh the concurrence of atr least nine of the twelve
Jurors, in accordance with the plain text of Article IT,
Section 11 of our Constitution, [LPRA tit. 11. This is so,
of course, until the People or the Legigslative Assembly-and
not this Court-provide otherwise as deemed necessary within

the constitutional parameters. Let ug see.

¥ In doing 50, we also distance ourselves from the unnecessarily fast-
disposed of this

) ntentroversy. This Court, motu propric, activated the exceptional
méchanism of Rule 50 of the Rules of thisg Court, 4 LPRA App. XXT-B, to
T terms, - and
but




AC-2021-0086 (Official Translation)
(Coldn Pérez, dissenting) 3

I.

The core facts that gave rise to this litigation are
not at issue. On January 9, 2016, the People of Puerto Rico
filed several criminal complaints against Nelson Daniel
Centeno who, after probable cause was found to arrest and
try him for the offenses charged, opted to exercise his
right to a trial by jury.

As the date scheduled fof the conclusion of the trial—
November 18, 2020—drew near, the Court of First Instance
held a hearing to address the matter of the instructions
that would be read‘to the jury. During said hearing, the
People requested that the Jury be instructed that the
verdict they were to render, whether it was to find Centeno
gullty or not guilty, should be unanimous. The People based
their petition on the ruling of this Court in Pueblo v.
Torres Rivera [II] through which the standard established
by the Supreme Court of the United States in Ramos v.
Louisiana was adopted.

Centeno’'s legal representative disagreed and opposed
the People’'s proposed jury instruction. 1In doing so,
Centeno’s legal counsel argued in court that a not-guilty
verdict in which at least nine of the twelve members of the

jury concurred was valid in light of the provisions of our

Constitution, the Rules of Criminal Procedure, and the
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that the standard established in Ramos and in Torres was
limited to requiring unanimity to convict.?9¢

Having examined the parties’ arguments, on December 7,
2020 the trial court issued a Resolution denying the
People’s motion for jury instruction. The court determined
that, in light of the bresumption of innocence and the
rulings in Ramos and in Torres, in Puerto Rico a not-guilty
verdict is valid where it has been issued by a majority of
nine or more members of the jury. The People moved the trial
court reconsider its decision, but that request was denied.

Dissatisfied with the ruling of the Court of First
Instance, on January 4, 2021 the Solicitor General sought
réview with thé Court of Appeals through a Petition for
Certiorari. Im his petition, the Solicitor General argued
that the trial gourt erred in adopting the jury instruction
as proposed by Centeno that a guilty verdict needed to be
unanimous, but that for a not-guilty verdict, the
concurrence of nine of the jurors sufficed. To summarize,
he contended that, under the Sixth Amendment to the

Constitution of the United states, [LPRA tit. 1], and the

® Centeno also submitted a written motion to cppose the People’s
petition for jury instructions. Therein, he emphasized his arguments
and propoged that the following instructions be imparted to the Jury
instead:

In order for a not-guilty verdict to be valid, at least
nine (9) of vou must agree to it. The verdict to find the
. defendant not guilty shall state if the majority vote ig

9 to 3, 10 to 2, 11 to 1, or if it is unanimous. In
i » for a guilty verdict to be valid, it must be
.pnanimous, that isg, you must all be in agreement. The
outcome of the voting shall be recorded by the Foreperson
/in the form provided by the Court.
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ruling in Ramos v. Louisiana a verdict that does not meet
the unanimity requirement, whether to convict or t acquit,
is constitutionally invalid.

For his part, Centeno appeared before the intermediate
appellate court through a Motion to Oppose. Therein, he
insisted that Ramos v. Louisiana did not alter the
requirement of a majority vote for reaching a not-guilty
verdict, and that the standard prescribed in our
Constitution and in the Rules of Criminal Procedure to that
effect remained in force. Furthermore, he stressed that no
constitutional or legislative amendment had been approved
té change the provisions of the constitutional clause on
not—guilty verdicts. Subsequently, Centeno also filed an
Urgent Informative Motion through which he requested that
the court take notice of the decision of the Oregon Supreme
Court in State v. Ross, 367 Or. 560 {2021), where that court
decided a similar controversy.9!

Having analyzed the filings of both parties, on
April 6, 2021 the Court of Appeals served notice of a

Judgment through which it affirmed the ruling of the Court

%1 The Oregon Supreme Court held thatr rhe law of that state, pursuant
to the Sixth Amendment of the Constitution of the United States, [LPRA
tit. 11, requires unanimity for guilty verdicts, while allowing not-
guilty verdicts by a majority vote of 11 to 1 or 10 to 2. Specifically,
the court concluded that:

Ramos does not imply that the Sixth Amendment prohibits

acquittals based on nonunanimous verdicts or that any other

constitutional provision bars Oregon courts from accepting

- such acquittals. . . . The trial court erred in its

,”f\determlnatlon that, in light of Ramos, the provisions of

7ﬁf0reg0n law permitting nonunanimous acguittals could not be
igapplled

{357 0¥l 560, 5731. (Emphasis added.)
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of First Instance. It agreed that Ramos v. Louisiana, and
Pueblo v. Torres Rivera [II] only addressed the gquestion of
whether the Sixth Amendment required a unanimous vote of
the members of the jury to render a guilty wverdict; thus,
the court refused to expand the standard established in
those cases. As a result, the intermediate appellate court
ruled that tq adopt the Solicitor General’s proposal would
“render the core provisions of the local legal framework
ineffectﬁal,” since our own Constitution also allows for
not-guilty verdicts of 9-3, 10~2, and 11-1, and that does
not contravene -the standard prescribed in Ramos v.
Louisiana.??

The Court of Appeals further concluded that our
Constitution is of a broader scope and that to accept the
position of the State would also “have the effect of
modifying our system of criminal justice to the point of
imposing on the defendant the more onerous burden of having
to prove their innocence and minimizing the burden of proof
that the State must satisfy in criminal cases,” which is
clearly at odds with the presumption of innocence.?
Finally, the intermediate appellate cQurt specified that it
was important to clarify the obvious, and therefore stated
that “in a c¢riminal proceeding, the only thing that is

adjudged is the guilt of the defendant and not their

92Judgment of the Court of Appeals, delivered by the illustrious Hon.
.7 Ging Méndez Mird, at 11.
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innocence. Innocence is presumed at all times. It would

make no sense to have to prove something that is presumed
until it is defeated with evidence beyond a reasonable
doubt.”? The Solicitor GCeneral requested that the court
reconsider lts decision, but that reguest was denied.

Still not satisfied, the Solicitor General came before
us through a petition for appeal. He argued that the Court
of Appeals erred in affirming that the verdict to find the
accused guilty must be unanimous, while, for a verdict of
not guilty, it was sufficient to have the concurrence of at
least nine of the ﬁﬁelve mnembers of the jury.

Ags we have mentioned, a majority of this Court—after
altering the terms and the procedure that is ordinarily
tollowed in this type of litigation—erroneocusly opted to
subscribe‘ to the request of the Solicitor General.?9 We
energetically dissent from this regrettable course of

_action. We explain below.

% Id. at 14 (Some emphasis added).

¥ It is worth mentioning that the writ in above-captioned case was
issued as a certiorari since that was the adequate mechanism. Now then,
on June 19, 2021, a majority of this Court issued a Resolution through
which it granted both parties to the litigation a period of thirty (30)
days to simultaneously file their briefs. This, as we have stated,
differs from the procedure through which these matters are ordinarily
handled. Under these circumstances, and in cempliance with orders, both
the Solicitor General and Mr. Centeno filed their briefs, through which
they reiterated the arguments brought before the lower courts. In thig
way, and citing Supreme Court Rule 50, 4 LPRA App. XXI-B, a majority
disposed of the case at bar without further proceeding.
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IT.
A,

As 1s well-known, Article II, Section 11 of the
Constitution of the Commonwealth of Puerto Rico rrovides
that “[{i]ln all prosecutions for a felony the accused shall
have the right of trial by an impartial jury composed of
twelve residents of the district, who may render their
verdict by a majority vote which in no case may be less
than nine.” PR Const. art. II, § 11, LPRA tit. 1.

That constitutional mandate was incorporated into
Criminal Procedure Rule 112, 34 LPRA App. II, which reads
as follows:

RULE 112. - JURY; NUMBER OF JURORS; VERDICT

Juries shall be of twelve (12) residents of the
district, who shall render a verdict by the
concurrence of not legs than nine (9) votes.

This, however, has not always been so. Although, in
our country, since the early 20th century, all persons
accused of a felony—and some misdemeanors—have the right to
be tried by an impartial jury, it was not until the latter
part of the 1940s that the standard of a verdict by a
majority of nine (9) votes was introduced. Pueblo v.
Casellas Toro, 197 DPR 1003, 1021 [97 PR Offic. Trans. 52,
1 {(2017) (Oronoz Rodriguez, C. J., concurring); Pueblo v.
Narvdez Narvdez, 122 DPR 80, 84 [22 PR Offic. Trans. 74, 78]
(1588); Pueblo v. Laureano, 115 DPR 4[4]17 [15 PR Offic.
gs; 589] (1984). Therefore, prior to stating our position

irding the case at bar, it is necessary to provide a
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brief summary of the historical events that led to the
institution of trial by jury in our jurisdiction.
B.

In explaining the genesis of the institution of a jury
trial in Puerto Rico, the then-delegate to the
Constitutional Assembly and former Chief Justice of this
Court, José Trias Monge, remarks that *[tlhe Foraker and
Jones Acts [were] silent on trial by jury, but that it was
established by legislation in 1901, Ilimited to the
prosecution of felony offenses.” 3 José Trids Monge,
Historia Constitucional de Puerto Rico, 194 (1982). It was
then, following the approval by the United States Congress
of a civil government for Puerto Rico, that a series of
decrees—although very limited-began to be adopted to
recognize certain rights to the inhabitants of the island
before the State. See, José J. Alvarez, La proteccidn de
los derechos humanos en Puerto Rico, 57 Rev. Jur. UPR 133,
135~138, 144-145 (1988).

In line with the above, on January 12, 1901 the
Legislative Assembly of Puerto Rico enacted the Act to
Establish Trial by Jury in Porto Rico, 1901 PR Laws 1-2.
Through this law, local courts were vested with the
jurisdiction to hear jury trials where an individual was
accused of a crime for which the penélty‘ was capital
’iﬂbaﬁiShment or confinement for a period of two years or more

" lin;ahy péna1 institution on the island. Id.
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Subsequently, on January 31, 1901, the Act Concerning
Procedure 1in Jury Trials was approved. This statute
organized the manner in which jury trials would operate in
our jurisdiction. To that effect, the text provided that
the term “jury” would mean “a body of men” that would
consist of twelve persons “who must unanimousgly concur in
ény verdict rendered.” 1901 PR Laws 112.

Moreover, on March 1, 1902 the Act to Establish a Code
of Criminal Procedure for Porto Rico, [1902 PR Laws 6217,
was adopted. Section 185 of that piece of legislation read
that “[a] jury shall consist of twelve men who must
‘unanimously concuf in any verdict rendered.” [1902 PR Laws,
at 661]. Henceforth, and for almost fifty years, that would
be the standard that governed all matters related to trial
by jury in our jurisdiction.

Then, on August 19, 1948, Law No. 11. known also as
the Majority Verdict Act, was enacted. The purpose of this
act was to amend Section 185 of the Code of Criminal
Procedure to provide that “[i]n all cases in which, under
the laws of Puerto Rico, a jury must render a verdict, said
verdict shall be by the concurrence of not less than three-
fourths (3/4) of the jury.” [1948 PR Laws 212, 2147 .96

Later, and taking the above as a starting point, with

- s the approval of our Constitution in 1952, the right to a

96 The records of both legislative chambers show that H.B. 2 and S.B. 76,

wh:l.ch became Law No. 11, were approved without much debate. See, Actas
del Senade de Puerto Rico and Actas de la Cémara de Representante[s]
,;__j.for February and July of 1948, raspectively.
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trial by jury, as well as the standard of a majority verdict
of mnine, was given to constitutional statute.?%’ This
standard, as we know, is Presently in effect.

Regarding the scope of the above, we must point out
that a reading of the debate amongst the delegates to the
Constitutional Assembly makes clear that they were aware
that in the common law—from which we initially adopted the
trial by jury-required unanimity for guilty verdicts. Even
so, the proposal that prevailed in that assembled body—
which was the architect of our Constitution-was verdict by
a majority of no less than nine votes, as was originally
considered by the Bill of Rights Committee. In that regard,
it is relevant to cite at length from the discussion on
that matter as recorded in the Journal of Proceedings:

Mr. FONFRIAS: Mr. President and fellow delegates: An

amendment: . . . Eliminate ‘“who may render their

verdict by a majority vote which in no case may be

less than nine.~”

The institution of the Jjury Thas already been
enshrined in the constitution. I believe that
determining the number of jurors necessary to render
a wverdict must be a tlegislative act. Currently,
through legislation, they have been experimenting
with verdicts rendered by a majority of nine. It is
experimental. Up to this point, it ig working. we do
not know whether this experiment will work out in the
long run, and then we would be obliged to do what?
To amend the constitution, which is much more
difficult than any amendment made statutorily.

97 In interpreting the constitutional provision on trial by jury and
majority verdict, this Court has held that the practical reason behind
changing the former standard of a unanimous verdict to a majority
verdict of no less than nine was Lo “prevent having the isolated actions
of a [single]l juror thwart the unanimity of the verdict and gquash the
efforts and team work of the jury panel.” pueblo v. Figuerca Rosa,
112 DPR 154, 160 [12 PR Offic. Trans. 186, 194] (1982). However, Trias
;qﬁge revealed that the change was due more to *the increase in Puerto
f.;Rié snationalist activity arising from the return of Albizul[, which]
Umotivdted other limitations [to the right to trial by Jjuryl.” Trias
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Mr. FONFRIAS: . . . My amendment is to the effect
that we eliminate everything that entails fixing in
the constitution the number jurors needed to return
a verdict. That should be left to the Legislative
[Assembly] . It may be that the Legislative
[Asgsembly] considers that it should be by majority,
it could be that the Legislative [Assembly]
considers that the principle of verdicts by the
twelve members of the jury should be retained. As I
see it, the process should be eminently legislative
and not a matter for the constitution at this time.

Mr. BENITEZ: As to Delegate Fonfrias’s amendment,
I would like to say that our fear is that, based on
the case law that touches on the expression “trial
by jury” in the common law, the concept of a “trial
by jury” means “trial by jury rendering a unanimous
verdict.” If perchance the amendment proposed by
Delegate Fonfrias were to proceed, it would take the
matter even further out of the hands of this
Legislative [Assembly] because, pursuant to this
case law, it would unfailingly fix at twelve the
number of jurors who must concur.

Mr. FONFRIAS: The amendment would be as follows: On
the same page, page 4, line 8, after “district,”
‘who may render their verdict by a majority vote, as
provided by law.” That is the amendment.

Mr. PRESIDENT: Mr. Fonfrias amendment will be
submitted to a vote. All in favor say “aye”... Those
opposed say “no”... The amendment is defeated.

3 Diario de Sesiones de la Convencidn Constituyente de Puerto
Rico 1588-1590 (1961). (Emphasis added.)

As we can see, with this vote, and as it pertains to
trial by jury, the original proposal of the Bill of Rights

Committee, presided by Delegate Jaime Benitez, was upheld

'“i.in three aspects, to wit: 1) the right to trial by Jury was
'_réiﬁen to constitutional statute; 2) the jury must render a

]fvérdict with the concurrence of no less than nine votes;

i
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and 3) the Legislative Assembly may increase statutorily
the number of votes required for a verdict, should it
eventually deem it fitting to do so.

Regarding the last point, we must indicate that the
Bill of Rights Committee Report addressed the concern of
some members of the Congtitutional Assembly regarding the
formula for returning wverdicts by the concurrence of no
less than nine members of the jury. Specifically, the
following was voiced:

The text pPermanently fixes the number of jurors
at twelve, asg a response to the prevailing tradition
in the country and the common law tradition. In
contrast to that tradition, a verdict may be rendered
by a majority wvote, the number of which will be
determined by the legislative power, but that shall
not be less than nine. This is the system that is in
effect by law. We believe that the broposed formula
will allow the Legislative [Assembly] to increase
the margin of the majority up to unanimity, were it
to deem it fitting in the future.

4 Diario de Sesiones de la Convencidn Constituyente de Puerto
Rico, Bill of Rights Committee Report 2570 (1961) (Emphasis
added. )

Finally, and as it pertains to the matter under
examination, it is also convenient to refer to the most
recent publication by Professor Jorge Farinacci Fernds, ILa
Carta de Derechos. Therein, through a certain analytical
model,® Professor Farinacci Fernds explains that the

purpose of Article II, Section 11 of our Constitution *“is

#8  The referenced model isg organized into nine components: 1) text;

... 2) origin of the provision; 3) communicative content; 4) general
_"?:'Kffp‘rescriptive content; 5) normative structure; 6) nature; 7) operation;
Sj‘semantic or normative link to other constitutional provisions; and
29, al._n\f‘ﬂf.ntegrated reformulation of law, For a more detailed explanation,

S we feffar the reader to Chapter 2 of the book ILa Carta de Derechos.
. Jorge Farinacci Fernds, La Carta de Derechos 21-36, San Juan, Ed. UIPR

(2021):5
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to interpose the democratic institution of the jury between
the punitive power of the State and the accused.” Jorge
Farinaccl Fernds, La Carta de Derechos 209, San Juan, Ed.
UIPR (2021). Similarly, he remarks that the right to trial
by Jjury, as it was drafted into the Constitution, has a
dual intention: 1)} to elevate that right to constitutional
stature and 2) to distinguigh ourselves from the common 1law
tradition by ratifying the standard of a verdict by a
majority vote as the legislative power may determine, which
shall never be fewer than nine. 1d. [at 209-210.1 The
_distinguished professor adds that “the objective of this
clause is to curb the power of the State to deprive a person
of their liberty;” therefore, Section 11 of Article II—-the
Bill of Rights—is related to the right to liberty contained
in Section 7 of that same article. Id. [at 210.1]

Now then, having established that the rule of verdicts
by a majority of nine or more has prevailed in Puerto Rico
for more than half a century-a constitutional postulate
that has been construed by this Court on numerous

occasions®—is our duty to recognize that said precept was

% See Pueblo v. Casellas Toro, 197 DPR 1003, 1019 [97 PR Offic.

Trans. 52, __1(2017) {*there 1g no doubt that in the courts
of . . . Puerto Rico a guilty verdict is wvalid when, at least, nine
members of the Jjury concur”); Pueble v. Bier Cintrén, 102 DPR 30, 34
>{2 PR Offic. Trans. 42, 471 (1974) {“we reiterate our position

n;acknowledglng autonomy to Puerto Rico within its political relationship
with the United States to adopt that rule. We ratifv once more the

_:_f,valldlty of verdicts by majority of 9 or more”); Pueblc v. Batista
"'{‘Maldonado, 100 PRR 935 (1972); Fournier v. Gonzdlez, 80 PRR 254,

.258(1958) {*The peculiar development of the institution of trial by
- jury in the adminigtration of our criminal justice was taken into
T adgcount in  the constitutional debates. The advantages and
‘lsadvantages of said institution were considered and only a limited
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altered last year with the decision of the Supreme Court of
the United States in Ramos v. Louisiana, which was adopted
by this Court in Pueblo v. Torres Rivera [TI].
C.
Bearing the above in mind, and concerning the trial by
jury in the United States, we must recall that the Sixth
Amendment to the federal Constitution prescribes that:

[Iln all criminal prosecutions, the accused shall

enjoy the right to a speedy and public trial, by an

impartial jury of the State and district wherein the

crime shall have been committed, which district shall

have been previcusly ascertained by law, and to be

informed of the nature and cause of the accusation;

to be confronted with the witnesses against him; to

have compulsory process for obtaining witnesses in

his favor, and to have the Assistance of Counsel for

hig defen[g]e.t00
US Const. amend. VI, LPRA tit. 1.

Note that the federal Constitution, contrary to our
own, does not explicitly incorporate a regquirement as to
the number of votes necessary to render a verdict. However,
the Supreme Court of the United States has provided the
contours of said protection through caselaw and historical
construction.

In that regard, since Duncan v. Louisiana, 391 U8 145
(1968), the highest federal court has held that the right
to a trial by jury under the Sixth Amendment is a
fundamental right that extends to the states through the

Fourteenth Amendment. Having recognized this, the Court

‘T;guarantee, which extends solely to the ‘felonies’ and which does not

: 1nclude the principle of unanimity, was adopted. ”}

E [Translator s note: This footnote quotes the original English text
l_;cltedﬁabove 1

e
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subseqguently ingquired into whether a unanimous vote, which
historically ‘had been required at the federal level,
extended to state jury‘trials.

In Apodaca v. Oregon, 406 US 404 (1972), the Supreme
Court of the United States considered whether a gulilty
verdict rendered by majority vote violated the fundamental
right to a trial by jury under the Sixth Amendment 101 The
Court issued a plurality opinion in that case.

On the one hand, four US Supreme Court Justices agreed
with the ruling that a unanimous vote was not a
constitutional reguirement, much as the composition of a
ﬂury of twelve members was also not a requirement. I1d.
at 406. On'the other hand, four other federal Supreme Court
Justices dissented, as they believed that the gixth
Amendment demanded a unanimous vote of the jury and that
said requirement was applicable to the states by way of the
Fourteenth Amendment.

Nevertheless, and as his concurring opinion was the
deciding vote,‘ Justice Powell indicated that the Sixth
Amendment to the Constitution of the United States demanded
unanimity in federal trials but not in state trials. Id.
at 371-372 (powell, J., concurring). See also, Ernesto L.
Chiesa Aponte, Procedimiento Criminal Yy la Constitucidn:

?Tfyetapa adjudicativa 437-438, Puerto Rico, Ed. SITUM {2018) .

i
'

101 gee also, Johnson v. Louisiana, 406 US 356 (1972), decided on the

- same date as Apodaca v. Oregon, 406 US 404 (1972}.
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As a result, this ruling laid down the standard that a
unanimous verdict was not required for state jury trials.

The ruling in Apodaca was in force for about half a
century. This is because, as recently as last year, the
highest federal court was again faced with the guestion of
whether the right to a trial by jury and the Sixth
Amendment-which was extended to the states through the
Fourteenth Amendment—allowed for non-unanimous guilty
verdicts in criminal cases tried in state court.

Thus, in Ramos v. Louisiana, 590 US __ [, 140 s.ct.
1390] (2020), following a careful and detailed historical
analysis of the Sixth Amendment and.the right to trial by
Jury guaranteed thereby, the Supreme Court of the United
States overturned Apodaca v. Oregon. [Ramos, 140 5.Ct., at
1395~1397]. The Court based iﬁs decision on the fact that
Apodaca ignored the historical background of the right to
trial by an impartial jury,?? as well as the racist and
discriminatory origins of the statutes at issue, among other
reasons. Id., at [1394-1397]7.

Ag it pertains to the case at bar, the highest federal

court concluded that, the text and structure of the federal

12 Regarding this historical understanding, the highest federal court
recalled that the proposed text for the Sixth Amendment at one point
stated that unanimity was reguired for a conviction. (*The trial of all
crimes . . . shall be by an impartial jury of freeholders of the
"v:ch.nage, with the requisite of unanimity for conviction, of the right
of challe ige, and other accustomed requisites.”) 1 Annals of Cong. 435
(1789) {Emphas:Ls added.)) However, that requirement was s=o plainly
:anluded in the right to a trial by an impartial jury that the senators
at ithe” “time decided to eliminate it, as it was deemed unnecessary.
: Ramos viiLouisiana, [590 US 140 S.Ct. 1390,]1 1400 [(2020)].

I
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Congtitution clearly suggested that the term “*trial by an
impartial jury” entailed a certain meaning with regard to
its content and requirements, one of those reqgquirements
being unanimity. In other words,
Wherever we might look to determine what the term
“trial by an impartial jury trial” meant at the time
of the Sixth Amendment’s adoption—whether it-’ s the
common law, state practices in the founding era, or
opinions and treatises written soon afterward—the
answer is unmistakable. A jury must reach a unanimous
verdict in order to convict.
The reguirement of fFjuror unanimity emerged in 14th
century England and was soon accepted as a wvital
right protected by the common law. As Blackstone
explained, no person could be found gullty of a
serious crime unless “the truth of every accusation
<.+ should ... be confirmed by
the unanimous suffrage of twelve of his egquals and
neighbors, indifferently chosen, and superior to all

suspicion.”

Id. at 1395, quoting 4 W. Blackstone, Commentaries on the Laws of
England 343 (1769). (Emphasis added. )

In this way, the highest federal court ruled that the
two contested statutes—one from Louisiana and one from
Oregon, both allowing for conviction by majority verdict—
were contrary to the Sixth Amendment of the Constitution of
the United States. Id. at 14701]. aAs a result, the Supreme
Court of the United States held that “if the Sixth
Amendment’s right to a jury trial regquires a unanimous

verdict to support a conviction in Ffederal court, it

requires no less in state court.” 1d. at [139]7. {Emphasis
added.)
It 1s important o point out that, as we have

mentioned, the standard established in Ramos v. Louisiana

iQwaS§subsequently incorporated into our own caselaw through
|
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Pueblo v. Torres Rivera [ITX], 204 DPR 288 [104 PR OQffic.
Trans. 22} (2020} . In that respect, this Court, in deciding
that case, held that,

A reading of the opinion of the United States
Supreme Court in Ramos v. Louisiana shows that
unanimity constitutes an additional essential
procedural protection [for the defendant] that is
derived from and is of the same substance as the
fundamental right to a jury trial enshrined in the
Sixth Amendment to the United States Constitution.
The recognition of unanimity as an - inherent
characteristic of the fundamental right to a trial
by an impartial jury is binding in our jurisdiction
and obligates our courts to reguire unanimous
verdicts in all felony criminal proceedings tried in
their courtrooms.

Id. at 306-307 [104 PE Offic. Trans. 22, at 10]. (Emphasis added.)

| Pursuant to the ruling of the Court at the time, in
that case, we ordered a new trial and adviged that, under
the new standard established in Ramos v. Loulsiana, ®*in
order to obtain a conviction, the Jjury must return a
unanimous verdict.” Id. at 307 [104 PR Offic. Trans. 22,
at i0]. (Fmphasis added.)

Thus, in light of the standards set forth above, we
proceed to pass on the above-captioned case from a position
of dissent.

Iv.

As we have mentioned, in this case, we aré tasked with
evaluating whether the decision of the Supreme Court of the
United States in Ramos v. Louisiana, adoptéd in our
jurigdiction through Pueblo v. Torres Rivera [TI],
completely superseded the standard of majority verdict

T PO ded in Article TII, Section 11 of our Constitution and
S :_‘ :': E \
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incorporated into Criminal Procedure Rule 112.
Specifically, we must evaluate the Solicitor General’s
argument isg ;orrect in that the intermediate appellate court
erred in affirming that a guilty verdict requires unanimity
while concurrence of at least nine jurors is sufficient for
a not-guilty verdict. He is mistaken.

While the analysis that we have set forth makes it
glaringly clear that our constitutional clause on trial by
jury in criminal cases “was displaced in part by the
decision of the federal Supreme Court in Ramos v. Louisiana,
since, for all practical purposes, the Legislative Assembly
was deprived of their authority to allow nonunanimous guilty
Qerdicts,"103 it is also clear that the constitutional clause
that permits a jury to render a not-guilty verdict by a
majority vote in which no less than nine jurors must concur
and the text of Criminal Procedure Rule 112 remain in £ull
effect.104 This is so because those provisions have not been
amended, repealed,_or declared entirely contrary to the
Sixth Amendment to the federal Constitutionf In this regard,

both Article II, Section 11 of our Constitution and Criminal

103 Farinaceci Fernés, supra, at 208 n.495. (Emphasis added.)

10¢ Moreover, "[w]lhoever has doubts about this must ask themselves
whether, in-light of the Sixth Amendment and the ruling in Ramos, it
would be unconstitutional for a state to have a provision of the
constitution or even a statute establishing & majority vote for not-
guilty verdicts. It is evident that the answer is noe. It can be no
. other way. The opposite would be to affirm that “the government” has a
~fundamental right under the Sixth Amendment to demand unaninity. This
mis?\contrary' to the basic notions of US Constitutional Law, which
., provides that fundamental rights are guarantees in favor of the accused
“::that'are opposable to the state, and not the other way around.” See,
ﬁJulid Fontanet, La wunanimidad y los condenados erréneamente,
.élgpﬁvodia.com, La unanimidad ¥ los condenados errdneamente - El Nuevo
;;Dia:}elnuevodia.com) (last visited, Sept. 2, 2021).
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Procedure Rule 112 govern the above-captioned matter as it
pertains to the issue of not-guilty verdicts.

As we have explained, the Legislative Branch—which the
Constitutional Assembly empowered to increase_the minimum
number of votes required for a verdict—may lay down through
legislation a unanimity requirement for not-guilty
verdicts. Nevertheless, tp date, this has not happened.

On the contrary, currently the Legislative Assembly is
considering H.B. 283 to, among other thian, aﬁend Criminal
Procedure Rule 112 so that it may read as follows:

RULE 112. - JURY; NUMBER OF JURORS; VERDICT

Juries shall be of twelve (12) residents of the

district, who shall render a not-guilty verdict

by majority vote, the concurrence of which shall

not be less than nine (9) votes. Mo issue a guilty

verdict, it shall be necessary for the vote to be
unanimous .

In other words, this is a bill the sole purpose of which is
to attune the Rules of Criminal Procedure to the ruling in
Ramos v. Louisiana, and nothing else.% This is, without a

doubt, a step in the right direction.

195 The Statement of Motives of the referenced bill states thart:

{Aleg criminal convictions rendered by non-unanimous
juries have been declared unconstituticnal, the result is
the invalidation of the Puerto Rican constifutional
provision that allows for convictions reached by the
concurrence of no less than nine (9) jurors.

Therefocre, we believe it is appropriate to harmonize
~Puertoc Rican law with the decision of the Supreme Court

of the United States in Ramos v. Louisiana, 590 US -
.~ (2020), by amending Rules 112 and 151 of the Rules of
“iCriminal Procedure of 1963, as amended, for the purposes
R establishing that verdicts rendered by a jury must be
CTunaninous in order to be effective.
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V.

In short, we do not see how a formula requiring
unanimity for a conviction and a majority for an acquittal
{although anomalous, as a majority of this Court indicates)
contravenes the precepts enshrined in the Sixth Amendment
of the federal Constitution and the ruling in Ramos v.
Louisiana.l% What is genuinely anomalous is how this Court,
by judicial fiat, has subverted the state of the law on the
pretext of a supposed rule or intent of symmetry of the
verdicts.

The only po;ition that may be attributed to +he
delegates of the Constitutional Assembly, both from the

history of the trial by jury in our country and the clear

108 Note that this proposal is also consistent with the logic of
Article II, Section 19 of our Constitution (PR Const. Arxrt. II § 19,
LPRA tit. 1), insofar as that constitutional clause that recognizes the
“egpecially dynamic order of the law in this field” invites the
Legislative Assembly to expand the rights that emanate from the
Constitution, as well as to add whatever new rights may be recognized
throughout the years. See, Farinacci Fernds, supra, at 358-359, citing
Trias Monge, supra, at 208. Bear in mind that the intent of the
Constitutional Assembly was “that the Bill of Rights not be construed
as an exhaustive catalog of [the] rights ([of all persons] in Puerto
Rico." Trias Monge, supra, at 208.

Furthermore, and although we are aware that, in the context of a
trial by jury in our jurisdiction, “the intent has always been to grant
strictly what arises from the federal imperative and nothing more,” we
must point out that our Bill of Rights, when considered as a whole, is
of a broader scope than what is traditionally afforded. See, Ernesto
L. Chiesa, Losg derechos de los acusados Y la factura mds ancha, 65 Rev.
JUR. UPR 83, 108-107 (1996). See also, E.L.A. v. Hermandad de Empleados,
104 DPR 436, 440 [4 PR Offic. Trans. 605, 6101 (1975). Pueblo v. [Diaz,
Bonanoj, 176 DPR 601 {76 PR Offic. Trans. 37] (2009).

Along those lines, this Court and any other political power can,
in fact, interpret our Constitution to grant more rights and protections
to individuals than are recognized under the federal Constitution. See,

~José J. Alvarez, iLa protececidn de los derechos himanos en Puerto Rico,
I REV. JUR. UPR 133,] 174-175. For this reason, when we understand the

NS

Constitution as a living document and read it as a whole, we can see
ﬁmuifiple instances in which the rights of the accused are of a broader
étdpel See, e.g., Chiesa, supra. Thus, we beliave the manner in which
;,theﬁstate of the law on trial by jury and verdicts has been upended in
" the ﬁerto Rican legal framework is incompatible with all of this.
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intent included in the wording that was ultimately drafted
into the Bill of Rights, is that of a majority verdict with
the concurrence of at least nine members of the jury. Thus,
the supposed intent of symmetry in verdicts on which the
conclusion.reached by a majority of my colleagues on the
bench rests does not figure in the discussions of the
delegates or from the inner workings of the development of
trial by jury in our Jurisdiction. Therefore, the error
asgigned was not committed.?7?
VI.
For the foregoing reasons, I emphatically dissent from

the outcome reached today by a majority of this Court.

Angel Coldn Pérez
Associlate Justice

107 The foregoing gains even more relevance considering the ruling of
the Oregon Supreme Court in State v. Rogs [367 Or. 560 (2021)]. Last
February, said court overwhelmingly held that, pursuant te the Sixth
Amendment, Oregon law regquired guilty verdicts for all criminal charges
to be unanimous, while it accepted not-guilty verdicts by an li-to-1
or 10-to-2 margin. The court reasoned that what the federal Supreme
Court so carefully decided in Ramos v. Louisiana left no doubt that
guilty verdicts regquire unanimity, but that this in no way implied that
the 8ixth Amendment prohibited acquittals based on nonunanimous
verdicts.
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(Certificate of authentication of the Court dated December 13, 2021)



(Official Translation)

COMMONWEALTH OF PUERTO RICO PAGE: 01
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THE PEOPLE OF PUERTO RICO CASE NUMBER . . . . AC-2021-0086
APPELLANT ORIGINAL. . . . . .NSCR201600145
ON APPEAL. . . . . KLCE202100016
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CENTENO, NELSON DANIEL CIVIL APPEAL
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CIVIL ACTION OR CRIMINAL OFFENSE

NOTICE

I CERTIFY THAT, REGARDING THE SECOND MOTION TO RECONSIDER, THE COQURT
ISSUED THE RESOLUTION ATTACHED HERETO.

ATTY. SOLER FERNANDEZ, JOSE DAVID
jdsoler@salpr.org

ATTY. MALDONADO AVILES I, ARCELIO A.
aamaldonado@salpr.crg

ATTY. GUTIERREZ MARCANO, LUIS A.
lagutierrez88@hotmail.com

ATTY. DELGADO GONZRLEZ, LIZA M
ldelgado@justicia.pr.gov

ATTY. FIGUERCA SANTIAGO, FERNANDO
fernando.figueroa@justicia.pr.gov

ATTY. ANDINO FIGUEROA, OMAR JOSE
omar.andino@justicia.pr.gov

ATTY. PR SUPREME COURT CLERK
notificacionesTSPREgmail.com

IN SAN JUAN, PUERTO RICO, THIS 13™ DAY OF DECEMBER 2021.

JAVIER O SEPULVEDA RODRIGUEZ, ESQ.
CLERK OF THE SUPREME COURT

By: sgd./ MILKA Y. ORTEGA CORTIJO
ASSISTANT CLERK
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(Official Translation)

IN THE SUPREME COURT OF PUERTO RICO

The People of Puerto Rico

Petitioner
No. AC-2021-0086
v. Certiorari

Nelson Daniel Centeno

Respondent

RESOLUTION

San Juan, Puerto Rico, December 10, 2021.

Examined the Second Mction to Reconsider filed
by respondent, denied. Movant is advised to abide by
the decision of this Court.

It was so agreed by the Court and certified by
the Deputy Clerk of the Supreme Court. Justices
Estrella Martinez and Coldén Pérez would reconsider.
Chief Justice Oronoz Rodriguez takes no part in this
decision.

(signature)
Bettina Zeno Gonzéalez
Deputy Clerk of the Supreme Court

(Seal of the Supreme Court of Puerto Rico)
(Certificate of authentication of the Court dated December 13, 2021)



