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APPENDIX C

STATUTORY AND SENTENCING GUIDELINES
PROVISIONS INVOLVED

1. 18 U.S.C. § 371 provides:

If two or more persons conspire either to commit any
offense against the United States, or to defraud the
United States, or any agency thereof in any manner
or for any purpose, and one or more of such persons do
any act to effect the object of the conspiracy, each shall
be fined under this title or imprisoned not more than
five years, or both.

If, however, the offense, the commission of which is
the object of the conspiracy, is a misdemeanor only,
the punishment for such conspiracy shall not exceed
the maximum punishment provided for such
misdemeanor.

2. 21 U.S.C. § 841 provides in pertinent part:
(a) Unlawful acts

Except as authorized by this subchapter, it shall be
unlawful for any person knowingly or intentionally--

(1) to manufacture, distribute, or dispense, or
possess with intent to manufacture, distribute, or
dispense, a controlled substance; or

(2) to create, distribute, or dispense, or possess
with intent to distribute or dispense, a counterfeit
substance.
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3. 21 U.S.C. § 846 provides:

Any person who attempts or conspires to commit any
offense defined in this subchapter shall be subject to
the same penalties as those prescribed for the offense,
the commission of which was the object of the attempt
or conspiracy.

4. U.S.S.G. § 4B1.1 provides:

(a) A defendant is a career offender if (1) the
defendant was at least eighteen years old at the time
the defendant committed the instant offense of
conviction; (2) the instant offense of conviction is a
felony that is either a crime of violence or a controlled
substance offense; and (3) the defendant has at least
two prior felony convictions of either a crime of
violence or a controlled substance offense.

(b) Except as provided in subsection (c), if the
offense level for a career offender from the table in this
subsection is greater than the offense level otherwise
applicable, the offense level from the table in this
subsection shall apply. A career offender's criminal
history category in every case under this subsection
shall be Category VI.

Offense Statutory Maximum Offense
Level
(1) Life 37
(2) 25 years or more 34
(3) 20 years or more, but less than 24 32

years
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(4) 15 years or more, but less than 20 29
years

(5) 10 years or more, but less than 15 24
years

(6) 5 years or more, but less than 10 17
years

(7) More than 1 year, but less than 5 12.
years

(¢) If the defendant is convicted of 18 U.S.C.

§ 924(c) or § 929(a), and the defendant is determined
to be a career offender under subsection (a), the
applicable guideline range shall be determined as
follows:

(1) If the only count of conviction is 18 U.S.C.
§ 924(c) or § 929(a), the applicable guideline range
shall be determined using the table in subsection

(c)(3).

(2) In the case of multiple counts of conviction in
which at least one of the counts is a conviction
other than a conviction for 18 U.S.C. § 924(c) or
§ 929(a), the guideline range shall be the greater
of--

(A) the guideline range that results by adding
the mandatory minimum consecutive penalty
required by the 18 U.S.C. § 924(c) or
§ 929(a) count(s) to the minimum and the
maximum of the otherwise applicable guideline
range determined for the count(s) of conviction
other than thel8 U.S.C. § 924(¢c) or
§ 929(a) count(s); and
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(B) the guideline range determined using the
table in subsection (c¢)(3).

(3) Career Offender Table for 18 U.S.C. § 924(c) or
§ 929(a) Offenders

§ 3E1.1 Reduction Guideline Range for the 18
U.S.C. § 924(c) or § 929(a)
Counts

No reduction 360-life

2-level reduction 292-365

3-level reduction 262-3217.

5. U.S.S.G. § 4B1.2 provides in pertinent part:

(a) The term “crime of violence” means any offense
under federal or state law, punishable by
imprisonment for a term exceeding one year, that--

(1) has as an element the use, attempted use, or
threatened use of physical force against the person
of another, or

(2) is murder, voluntary manslaughter,
kidnapping, aggravated assault, a forcible sex
offense, robbery, arson, extortion, or the use or
unlawful possession of a firearm described in 26
U.S.C. § 5845(a) or explosive material as defined
in 18 U.S.C. § 841(c).

(b) The term “controlled substance offense” means
an offense under federal or state law, punishable by
imprisonment for a term exceeding one year, that
prohibits the manufacture, import, export,
distribution, or dispensing of a controlled substance
(or a counterfeit substance) or the possession of a
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controlled substance (or a counterfeit substance) with
intent to manufacture, import, export, distribute, or
dispense.

(e) The term “two prior felony convictions” means (1)
the defendant committed the instant offense of
conviction subsequent to sustaining at least two
felony convictions of either a crime of violence or a
controlled substance offense (i.e., two felony
convictions of a crime of violence, two felony
convictions of a controlled substance offense, or one
felony conviction of a crime of violence and one felony
conviction of a controlled substance offense), and (2)
the sentences for at least two of the aforementioned
felony convictions are counted separately under the
provisions of § 4A1.1(a), (b), or (c). The date that a
defendant sustained a conviction shall be the date
that the guilt of the defendant has been established,
whether by guilty plea, trial, or plea of nolo
contendere.

COMMENTARY
<Application Notes:>
<1. Definitions.--For purposes of this guideline-- >

<“Crime of violence” and “controlled substance
offense” include the offenses of aiding and abetting,
conspiring, and attempting to commit such offenses.>

<“Forcible sex offense” includes where consent to the
conduct is not given or is not legally valid, such as
where consent to the conduct is involuntary,
incompetent, or coerced. The offenses of sexual abuse
of a minor and statutory rape are included only if the
sexual abuse of a minor or statutory rape was (A) an
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offense described in 18 U.S.C. § 2241(c) or (B) an
offense under state law that would have been an
offense under section 2241(c) if the offense had
occurred within the special maritime and territorial
jurisdiction of the United States.>

<“Extortion” is obtaining something of value from
another by the wrongful use of (A) force, (B) fear of
physical injury, or (C) threat of physical injury.>

<Unlawfully possessing a listed chemical with
intent to manufacture a controlled substance (21
U.S.C. § 841(c)(1)) is a “controlled substance offense.”>

<Unlawfully possessing a prohibited flask or
equipment with intent to manufacture a controlled
substance (21 U.S.C. § 843(a)(6)) is a “controlled
substance offense.”>

<Maintaining any place for the purpose of
facilitating a drug offense (21 U.S.C. § 856) is a
“controlled substance offense” if the offense of
conviction established that the underlying offense
(the offense facilitated) was a “controlled substance
offense.”>

<Using a communications facility in committing,
causing, or facilitating a drug offense (21 U.S.C.
§ 843(b)) is a “controlled substance offense” if the
offense of conviction established that the underlying
offense (the offense committed, caused, or facilitated)
was a “controlled substance offense.”>

<A violation of 18 U.S.C. § 924(c) or § 929(a) is a
“crime of violence” or a “controlled substance offense”
if the offense of conviction established that the
underlying offense was a “crime of violence” or a
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“controlled substance offense”. (Note that in the case
of a prior 18 U.S.C. § 924(c) or § 929(a) conviction, if
the defendant also was convicted of the underlying
offense, the sentences for the two prior convictions
will be treated as a single sentence under § 4A1.2
(Definitions and Instructions for Computing Criminal
History).)>

<“Prior felony conviction” means a prior adult
federal or state conviction for an offense punishable
by death or imprisonment for a term exceeding one
year, regardless of whether such offense is specifically
designated as a felony and regardless of the actual
sentence imposed. A conviction for an offense
committed at age eighteen or older is an adult
conviction. A conviction for an offense committed prior
to age eighteen is an adult conviction if it is classified
as an adult conviction under the laws of the
jurisdiction in which the defendant was convicted
(e.g., a federal conviction for an offense committed
prior to the defendant's eighteenth birthday is an
adult conviction if the defendant was expressly
proceeded against as an adult).>

& & & & &

6. U.S.S.G. § 2K2.1 provides in pertinent
part:

(a) Base Offense Level (Apply the Greatest):

(1) 26, if (A) the offense involved a (i) semiautomatic
firearm that is capable of accepting a large capacity
magazine; or (ii) firearm that is described in 26 U.S.C.
§ 5845(a); and (B) the defendant committed any part
of the instant offense subsequent to sustaining at
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least two felony convictions of either a crime of
violence or a controlled substance offense;

(2) 24, if the defendant committed any part of the
instant offense subsequent to sustaining at least two
felony convictions of either a crime of violence or a
controlled substance offense;

(3) 22, if (A) the offense involved a (i) semiautomatic
firearm that is capable of accepting a large capacity
magazine; or (ii) firearm that is described in 26 U.S.C.
§ 5845(a); and (B) the defendant committed any part
of the instant offense subsequent to sustaining one
felony conviction of either a crime of violence or a
controlled substance offense;

4) 20, if--

(A) the defendant committed any part of the
instant offense subsequent to sustaining one
felony conviction of either a crime of violence or a
controlled substance offense; or

(B) the (1) offense involved a (I) semiautomatic
firearm that is capable of accepting a large
capacity magazine; or (II) firearm that is described
in 26 U.S.C. § 5845(a); and (ii) defendant (I) was a
prohibited person at the time the defendant
committed the instant offense; (II) is convicted
under 18 U.S.C. § 922(d); or (III) is convicted under
18 U.S.C. § 922(a)6) or § 924(a)(1)(A) and
committed the offense with knowledge, intent, or
reason to believe that the offense would result in
the transfer of a firearm or ammunition to a
prohibited person;
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<Application Notes:>

<1. Definitions.--For purposes of this guideline:>
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<“Controlled substance offense” has the meaning
given that term in § 4B1.2(b) and Application Note 1
of the Commentary to § 4B1.2 (Definitions of Terms
Used in Section 4B1.1).>

<“Crime of violence” has the meaning given that
term in § 4B1.2(a) and Application Note 1 of the
Commentary to § 4B1.2.>
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