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MEMORANDUM
CR-16-0510 Jefferson Circuit Court CC05-1757.60Brandon Washington v. State of AlabamaBURKE, Judge.Brandon Washington was convicted of murder made capitalbecause it was committed during the course of a robbery, see§ 13A-5-40(a)(2), Ala. Code 1975, and was sentenced to death. This Court affirmed Washington's conviction and sentence inWashington v. State, 106 So. 3d 423 (Ala. Crim. App. 2007). However, the Alabama Supreme Court reversed Washington's deathsentence and remanded his case for a new penalty-phasehearing.  Ex parte Washington, 106 So. 3d 441 (Ala. 2011).  Onremand, the State declined to seek the death penalty andWashington was sentenced to life imprisonment without thepossibility of parole.  This Court issued a certificate ofjudgment on October 3, 2012.  On October 1, 2013, Washington



filed a petition for postconviction relief pursuant to Rule32, Ala. R. Crim. P., and subsequently amended that petition. After considering the State's response, as well as affidavitssubmitted by three witnesses, the circuit court denied relief. This appeal follows.In his petition, Washington raised numerous issuesregarding the adequacy of defense counsel's representationboth before and during trial.  A recitation of the facts willbe helpful in understanding those issues.  This Courtaccurately summarized the facts of Washington's case in itsopinion on direct appeal as follows:"Twenty-year-old [Justin] Campbell, a married fatherof a two-year-old child, had gone to work at theRadio Shack store in Huffman on January 16, 2005. He typically worked at another Radio Shack store,but was assigned to work at the Huffman storebecause another worker was on vacation and becausethefts had been reported at that store and Justinwas to watch for the culprits.  A manager for RadioShack testified that she spoke with Justin atapproximately 4:45 or 5:00 p.m. that day.  WhenJustin's wife, Rhonda, was unable to contact him atthe end of the day, she telephoned his father,Stephen Campbell, who lived nearby.  Stephen droveto the Radio Shack store and noticed that Justin'scar was still in the parking lot. He entered thestore, which was unlocked, and called loudly toJustin.  As he walked to the back of the store, hesaw his son's feet and thought that perhaps Justinhad been tied up.  As he stepped into the back roomof the store, he saw that Justin had been shot; hewas dead.  Stephen knelt down beside his son to saya prayer, and then he walked out of the store anddialed 911 for emergency assistance.  A Birminghampolice officer who was patrolling the area sawStephen outside the Radio Shack waving his armsfrantically. When the officer stopped, Stephen toldher, 'They shot my baby.' (R. 353.)"The autopsy revealed that Justin had been shot inthe back of the head from an intermediate distancewith a .357 or .38 caliber weapon.  The weapon was
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not recovered.  $1,050 had been stolen from thestore, and Justin's wallet had been taken."Eighteen-year-old Brandon Washington had been asales associate at the Huffman Radio Shack store forseveral months, but his employment had beenterminated earlier in January for failing to reportto work.  After his employment was terminated, heattempted to transfer to another store, and he was'aggravated' when he learned that his employment hadbeen terminated for failing to report to work.  (R.307.)  Washington scheduled a meeting with thedistrict manager about the termination, butWashington did not attend the scheduled meeting."Evidence was collected at the scene and items ofclothing were collected at Washington's apartmentand from his vehicle.  Forensic tests of thatevidence did not connect Washington to the crime."Michael Dixon, who testified at Washington's trialthat he was best friends with Washington, lived withhis parents in their house, which was 3.9 miles fromthe Radio Shack store.  Dixon testified thatWashington was a frequent and welcome visitor at hisparents' house, and that on the day of the murderWashington came to his house between 5:00 and 5:30p.m.  He testified that Washington said nothing tohim about the murder at Radio Shack, that he did notsee a gun, and that Washington did not changeclothes at his house.  Dixon also testified that hehad previously given statements to the police, andthat he had told the police that when Washingtoncame to his house on the day of the murder, he hadshown Dixon a .357 handgun and money that he hadtaken in a robbery at Radio Shack.  Dixon told thepolice that Washington had told him that he shot theRadio Shack employee in the head.  In his statementto the police, he said that Washington had changedhis clothes at the house and that when he left hetook the clothes with him.  Dixon also told policethat he had found the .357 caliber handgun and thathe had given it to Washington because Washington hadwanted it.  On cross-examination, Dixon testified
3



that the statements he gave to the police werefalse, that Washington did not have a gun or moneywith him on the day of the murder, that Washingtondid not change his clothing at Dixon's house, andthat he did not admit to killing a Radio Shackemployee.  He testified that he made thosestatements because the police threatened to chargehim with capital murder and to lock up his family ifhe did not tell them what they wanted to hear."Leon Oden, Dixon's stepfather, testified thatWashington was like a son to him and that Washingtonwas always welcome at his house.  Oden recalled atime when Washington had gotten into his housebefore Oden arrived there; he did not know howWashington had gotten into the house.  Odentestified that he had owned a .357 handgun that hehad kept in his nightstand in his bedroom.  He putthe weapon in the nightstand in 2001, when he movedinto the house, and he did not check on it againuntil late in January 2005, after the murder.  Thegun was no longer in the nightstand, and Odencontacted the police and filed a report about themissing weapon.  Oden stated that Washington came tohis house at approximately 5:00 p.m. on the day ofthe murder."Detective Roy Bristow testified that he was thelead investigator on the robbery-murder of JustinCampbell.  He testified about the crime scene andabout the investigation.  He stated that none of thefingerprints at the scene matched Washington's, butit would not have surprised him if Washington'sprints had been there, because he had worked at thestore.  Only one fingerprint matched the victim. Det. Bristow testified that Washington wasconsidered a suspect early in the investigationbecause his employment at the Radio Shack store hadrecently been terminated.  He also testified that,on January 20, 2005, a woman placed an anonymoustelephone call to the police and told them she hadinformation about the murder.  She told Det. Bristowthat a female friend of hers had told her that, onJanuary 16, 2005, Washington had killed a man at the
4



Radio Shack store, and he had disposed of the gun."Det. Bristow testified about his investigation andthe interviews he conducted.  He stated that duringthe investigation, Washington became the primarysuspect and that he had received similar informationabout Washington's role in the robbery-murder fromhis interviews with Michael Dixon; April Eatmon,Washington's former girlfriend; and Verrick Taylor,who had been a case manager of Washington's at agroup home years earlier."April Eatmon testified that a day or so after therobbery-murder, Washington contacted her and said hewanted to speak to her.  When she met withWashington, he told her that he had gone to theRadio Shack store, that he took Justin's wallet andsome money from the store, and then he took Justinto the back of the store and shot him.  He said hewent to Mike's house following the shooting.  Eatmonsaid that Washington told her that he threw themoney from the robbery onto Mike's bed to show Mike,that he burned the clothes he was wearing at thetime of the crime, and that he threw the murderweapon off a cliff."Verrick Taylor testified that he had worked for afoster-care agency several years earlier and thatWashington was one of his foster-care cases.  Hesaid that he had initially met Washington whenWashington was 12 or 13 years old and was living ina group home.  Taylor said that he and Washingtonremained in contact after Taylor left thefoster-care agency.  Taylor had told Washington thathe would be there for him if he needed to talk aboutcollege choices or relationship issues, and he saidthat Washington telephoned him on occasion.  Duringthe weekend of the murder, Washington telephonedTaylor and said he wanted to talk.  Washington wentto Taylor's house the day after the murder and toldTaylor that he was in something '"real deep."'  (R.713.)  Washington told Taylor that he had gone tothe Radio Shack store where he had been employed andthat he had told the employee working there to tell
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him where the money was.  He told Taylor that theemployee had repeatedly pleaded for his life andsaid that he had a two-year-old child.  Washingtontold Taylor that he directed the employee to get onthe floor and he shot the employee in the head. Washington said he grabbed the money and a videotapefrom the security camera and left.  He said he wentto the woods, buried the gun, burned the clothes hehad worn during the commission of the crime and thevideotape so there would be no evidence, and he keptthe money.  Taylor said that Washington pulled twostacks of money out of his jacket and showed them toTaylor.  The following day, Taylor telephonedWashington.  Washington mentioned Det. Bristow. Taylor stated that, on January 19 or sometimethereafter, he telephoned a citizen crimes reportingprogram known as Crime Stoppers to report theinformation Washington had given him.  He said thathe had developed a relationship with Washingtonduring the previous years and that he had wrestledwith the decision about disclosing to authoritiesthe information about Washington.  Taylor gave theinformation to Det. Bristow when Det. Bristow latercame to Taylor's house."Washington, 106 So. 3d, at 425-28.Standard of Review"The standard of review on appeal in a post convictionproceeding is whether the trial judge abused his discretionwhen he denied the petition."  Elliott v. State, 601 So. 2d1118, 1119 (Ala. Crim. App. 1992).  "'"'A judge abuses hisdiscretion only when his decision is based on an erroneousconclusion of law or where the record contains no evidence onwhich he rationally could have based his decision.'"'"  Hodgesv. State, 926 So. 2d 1060, 1072 (Ala. Crim. App. 2005),quoting State v. Jude, 686 So. 2d 528, 530 (Ala. Crim. App.1996), quoting in turn Dowdy v. Gilbert Eng'g Co., 372 So. 2d11, 12 (Ala. 1979), quoting in turn Premium Serv. Corp. v.Sperry & Hutchinson, Co., 511 F. 2d 225 (9th Cir. 1975). However, "when the facts are undisputed and an appellate courtis presented with pure questions of law, that court's reviewin a Rule 32 proceeding is de novo."  Ex parte White, 792 So.
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2d 1097, 1098 (Ala. 2001).  In either instance, this Court mayaffirm the judgment of the circuit court for any reason, evenif not for the reason stated by the circuit court.1  See Reedv. State, 748 So. 2d 231 (Ala. Crim. App. 1999)("If thecircuit court is correct for any reason, even though it maynot be the stated reason, we will not reverse its denial ofthe petition.").  Furthermore, Rule 32.7(d), Ala. R. Crim. P.,provides that a circuit court may summarily dismiss a petitionif "the court determines that the petition is not sufficientlyspecific, or is precluded, or fails to state a claim, or thatno material issue of fact or law exists which would entitlethe petitioner to relief under this rule and that no purposewould be served by any further proceedings ...."   "'Where asimple reading of the petition for post-conviction reliefshows that, assuming every allegation of the petition to betrue, it is obviously without merit or is precluded, thecircuit court [may] summarily dismiss that petition....' Bishop v. State, 608 So. 2d 345 (Ala.1992)(quoting Bishop v.State, 592 So. 2d 664, 667 (Ala. Cr. App. 1991)(Bowen, J.,dissenting))." AnalysisWashington claimed that he was denied effectiveassistance of counsel during the guilt phase of his trialbecause, he says, counsel failed to investigate and presentcertain evidence; failed to investigate and impeach theState's lead witness; failed to object to certain testimony;failed to object to alleged prosecutorial misconduct; andfailed to present evidence of Washington's good character. Washington also alleged that counsel failed to tell him abouta favorable plea offer from the State.  The circuit courtconsidered affidavits regarding defense counsel's allegedfailure to communicate a plea offer and found that Washingtonfailed to meet his burden of proof on that issue.  The circuitcourt summarily dismissed the remaining claims.Rule 32.3, Ala. R. Crim. P., provides that "[t]hepetitioner shall have the burden of pleading and proving by apreponderance of the evidence the facts necessary to entitle
1This general rule is subject to exceptions not applicablehere.  See, e.g., Ex parte Clemons, 55 So. 3d 348 (Ala. 2007).7



the petitioner to relief."  Further, Rule 32.6(b), Ala. R.Crim. P., provides that "[e]ach claim in the petition mustcontain a clear and specific statement of the grounds uponwhich relief is sought, including full disclosure of thefactual basis of those grounds.  A bare allegation that aconstitutional right has been violated and mere conclusions oflaw shall not be sufficient to warrant any furtherproceedings."To prevail on an ineffective-assistance-of-counsel claim,a petitioner must show that his counsel's performance wasdeficient and that counsel's deficient performance prejudicedhim.  See Brown v. State, 663 So. 2d 1028 (Ala. Crim. App.1995), citing Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L. Ed. 2d 674 (1984).  To prove prejudice, "[t]hedefendant must show that there is a reasonable probabilitythat, but for counsel's unprofessional errors, the result ofthe proceeding would have been different."  Strickland, 466U.S. at 694.  "A reasonable probability is a probabilitysufficient to undermine confidence in the outcome."  Id. Furthermore, "a court must indulge a strong presumption thatcounsel's conduct falls within the wide range of reasonableprofessional assistance."  466 U.S. at 689.  In Lee v. State,44 So. 3d 1145, 1154-55 (Ala. Crim. App. 2009), this Courtheld: "'Judicial scrutiny of counsel'sperformance must be highly deferential. Itis all too tempting for a defendant tosecond-guess counsel's assistance afterconviction or adverse sentence, and it isall too easy for a court, examiningcounsel's defense after it has provedunsuccessful, to conclude that a particularact or omission of counsel wasunreasonable.  Cf. Engle v. Isaac, 456 U.S.107, 133-34 (1982).  A fair assessment ofattorney performance requires that everyeffort be made to eliminate the distortingeffects of hindsight, to reconstruct thecircumstances of counsel's challengedconduct, and to evaluate the conduct fromcounsel's perspective at the time. Becauseof the difficulties inherent in making the
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evaluation, a court must indulge a strongpresumption that counsel's conduct fallswithin the wide range of reasonableprofessional assistance; that is, thedefendant must overcome the presumptionthat, under the circumstances, thechallenged action "might be consideredsound trial strategy."  See Michel v.Louisiana, [350 U.S. 91] at 101 [ (1955) ].There are countless ways to provideeffective assistance in any given case.Even the best criminal defense attorneyswould not defend a particular client in thesame way.'"Strickland v. Washington, 466 U.S. at 689, 104S.Ct. 2052."'"'This court must avoid using"hindsight" to evaluate the performance ofcounsel.  We must evaluate all thecircumstances surrounding the case at thetime of counsel's actions beforedetermining whether counsel renderedineffective assistance.'" Lawhorn v. State,756 So. 2d 971, 979 (Ala. Crim. App. 1999),quoting Hallford v. State, 629 So. 2d 6, 9(Ala. Crim. App. 1992).  "[A] court mustindulge a strong presumption that counsel'sconduct falls within the wide range ofreasonable professional assistance." Strickland, 466 U.S. at 689, 104 S.Ct.2052.'"A.G. v. State, 989 So. 2d 1167, 1171 (Ala. Crim.App. 2007)."With these principles in mind, we will address each ofWashington's issues in turn. I.Washington alleged that defense counsel was ineffectivebecause, he said, counsel failed to investigate exculpatory
9



evidence and present that evidence at trial.  Washington alsoalleged that counsel failed to investigate other potentialsuspects, and failed to establish an alibi for Washington onthe night of the murder. A.First, Washington claimed that an adequate investigationwould have revealed that he did not burn the clothes he waswearing on the night of the murder.  According to Washington,that evidence would have contradicted the testimony of AprilEatmon and Verrick Taylor who both stated that Washington toldthem he burned the clothes he wore during the murder. Washington stated that there were photographs of him at aparty prior to the murder wearing "blue jeans, a black t-shirt, a blue and yellow jacket, and red Nike sneakers."  (C.133.)2  Washington also claimed that his foster mother wouldhave testified that he returned home that same evening wearingthe same clothes.  According to Washington, this evidencewould have likely caused the jury to disbelieve Eatmon's andTaylor's testimony.However, a review of the record from Washington's trialreveals that Eatmon testified that Washington told her "thathe was at a party that night or whatever, and he went home andchanged his clothes and then he went to Radio Shack and waslooking at some phones and told [the victim] to get in theback and shot him."  (R. 680.)  Thus, the evidence at trialindicated that Washington changed the clothes he was wearingat the party before he committed the murder.  Accordingly, theevidence proffered in Washington's petition would not havecontradicted Eatmon's and Taylor's testimony that Washingtonburned the clothes that he wore during the murder.  Thus, evenif counsel had presented the evidence and testimony identifiedin Washington's petition, Eatmon's and Taylor's testimonywould not have been undermined.  Because Washington failed tostate a claim that, if true, would establish that he was
2"C" denotes the clerk's record in the present case.  "R"denotes the record on appeal from  Washington v. State, 106So. 3d 423 (Ala. Crim. App. 2007).  This Court may takejudicial notice of its own records.  Hull v. State, 607 So. 2d369 (Ala. Crim. App. 1992). 10



denied effective assistance of counsel, Washington failed toadequately plead a claim for relief, and the trial court wascorrect to summarily dismiss this claim.  See Rules 32.3 and32.7(d), Ala. R. Crim. P. B.Next, Washington alleged that counsel was ineffective forfailing to investigate alternative suspects and present thatevidence at trial.  In his petition, Washington claimed thatemployees at a nearby store would have testified that, aroundthe time the crime was committed, a suspicious man - who wasnot Washington - entered their store and "cased" it, causingthem to fear that he may have been contemplating a robbery. (C. 135-36.)  Washington concedes that defense counselelicited testimony about the suspicious man during his cross-examination of Detective Bristow.  However, he claimed thatthe cross-examination was inadequate.Evidence that another individual was acting suspiciouslyinside a nearby store at the time of the crime would not haveundermined the State's case against Washington.  As noted, theState did not present any physical evidence linking Washingtonto the crime.  The crux of its case rested on Eatmon's andTaylor's testimony that Washington admitted to the murder. Moreover, Washington did not assert in his petition that thereexisted any evidence that the suspicious man from the nearbystore was the actual perpetrator of the crime.  Accordingly,Washington failed to adequately plead facts that, if true,would have established that counsel was ineffective, and thecircuit court was correct to summarily dismiss this claim. See Rules 32.3 and 32.7(d), Ala. R. Crim. P.Washington also asserted that, in the days leading up tothe crime, the victim suspected that two Radio Shack employees- neither of which was Washington - had been stealing from thecompany.  According to Washington, counsel failed toinvestigate these individuals to determine their whereaboutson the night of the murder.  Had counsel done so, Washingtonargued, there would have been "a reasonable probability thathe would have discovered additional information implicating"those employees as suspects, "thereby casting doubt on theprosecution's case against [him]."  (C. 142.)
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However, Washington did not assert what that additionalevidence would have been nor did he plead that either of thoseemployees were responsible for the murder.  Rather, as he didin the previous claim, Washington merely speculated thatfurther investigation into these individuals may have castdoubt on the prosecution's case.  However, investigation intothe whereabouts of those two individuals would not haveundermined the State's evidence that Washington admitted tothe murder on two separate occasions to two different people. Accordingly, he failed to plead facts which, if true, wouldhave demonstrated that counsel's performance was deficient. Thus, summary dismissal of this claim was appropriate.  SeeRules 32.3 and 32.7(d), Ala. R. Crim. P.Finally, Washington alleged that a witness named AndyKendrick told police that he saw a white male sitting in agold Lincoln Towncar behind the Radio Shack between 8:00 and8:30 the morning before the murder, and then saw the same manleave the Radio Shack and walk to a nearby liquor store beforethe police arrived on the night of the murder.3  Like the twoprevious claims, Washington failed to set forth any factsthat, if proven, would have demonstrated that the individualthat Kendrick saw leaving the Radio Shack committed the murdernor would it have undermined the State's evidence thatWashington admitted to the crime.  Accordingly, Washingtonfailed to meet his burden of pleading under Rule 32.3, Ala. R.Crim. P.We also note that the circuit judge who deniedWashington's Rule 32 petition also presided over his trial. In her order denying relief, the court noted that evidenceregarding the potential alternative suspects was discussed attrial through defense counsel's cross examination of DetectiveBristow and was argued to the jury during closing argument. The circuit court stated that "these matters were thoroughlysifted through on cross examination, and were strategicallyhandled by counsel in a way most advantageous to the Defendant
3In his petition, Washington stated that Kendrick toldpolice that he saw the white man leave the store between 9:00and 9:30 p.m. on the night of the murder.  Noting that thepolice arrived shortly after 8:00 p.m., Washington surmisedthat Kendrick must have been mistaken about the time.12



during the trial."  (C. 19.)  The Alabama Supreme Court hasheld that "a judge who presided over the trial or otherproceedings and observed the conduct of the attorneys at thetrial or other proceedings need not hold a hearing on theeffectiveness of those attorneys based on conduct that heobserved."  Ex parte Hill, 591 So. 2d 462, 463 (Ala. 1991). Accordingly, summary dismissal of these claims was properunder Rule 32.7(d), Ala. R. Crim. P., and Washington is due norelief on appeal. C.Next, Washington claimed that counsel was ineffective forfailing to investigate and present evidence of his alibiduring the time the crime was committed.  According toWashington, a reasonably diligent investigation would haveestablished the following time line: Washington left a partyat 4:30 p.m. on the afternoon of the murder, spoke with afriend for approximately fifteen to twenty minutes, wentinside a Wal Mart to purchase batteries, and then arrived atDixon's house "at 5:00 or 5:30."  (C. 148.)  Washingtonidentified the witnesses who would have given this testimony,and claimed that security footage from the Wal-Mart - whichhas since been erased - would have shown him entering thestore and buying batteries. However, Washington concedes that, even if his time lineis accurate4, there was a four-minute window of time that isunaccounted for.  Thus, even if defense counsel had conductedthe investigation proposed in Washington's Rule 32 petition,he would not have been able to account for his whereabouts forthe entire day.  In its order denying relief on this issue,the circuit court correctly concluded that, even if all of thewitnesses listed in Washington's petition had testified, thatevidence would not have provided a firm alibi.  None of thewitnesses proffered by Washington would have testified to hisexact whereabouts at the time the crime was committed.  The
4Washington based his time line on testimony that it takesapproximately 10 minutes to drive from the crime scene toDixon's house.  (C. 148-49.)  However, Washington did notstate how long it would have taken to drive from the party toWal-Mart or from Wal-Mart to Radio Shack.13



circuit court also noted that defense counsel's crossexamination of Detective Bristow regarding the time line ofevents leading up to and after the murder was "extremelyeffective."  (C. 21.)  Accordingly, Washington failed to statefacts which, if true, would have entitled him to relief andsummary dismissal of this claim was appropriate.  See Rules32.3 and 32.7(d), Ala. R. Crim. P.II.Next, Washington claimed that defense counsel failed toadequately investigate the State's lead witnesses and failedto adequately impeach their testimony at trial.  As noted, theState presented testimony from Washington's ex-girlfriend,April Eatmon, and from Verrick Taylor, Washington's formercounselor.  Both witnesses testified that Washington admittedto them that he murdered Justin Campbell, took money from theRadio Shack, burned the clothes he was wearing, and disposedof the gun. A.Washington claimed that defense counsel failed to conducta reasonable investigation into April Eatmon.  Had he done so,Washington said, counsel would have discovered evidence thatcould have been used to undermine her credibility. Specifically, Washington claimed that Eatmon's mother had beenromantically involved with Detective Bristow's brother,Cassanova Bristow, and that she had pressured Eatmon totestify.  Washington also asserted that there was "bad blood"between himself and Eatmon.  According to Washington, he gaveEatmon $400 to pay for an abortion which she instead used togo shopping.  However, Washington claimed that Eatmon's mothernevertheless demanded that Washington give Eatmon more moneyto procure the abortion.  Finally, Washington alleged thatEatmon believed that he had vandalized her vehicle and slashedher tires shortly before the trial began.  Washington claimedthat, had this evidence been known to defense counsel andpresented at trial, there is a reasonable probability that thejury would have found Eatmon's testimony to be unreliable.In its order denying relief on this issue, the circuitcourt stated that testimony regarding Washington's allegedfailure to give Eatmon additional money for an abortion, as
14



well as Eatmon's suspicion that Washington may have vandalizedher car shortly before trial, "might have very well been areasof cross examination counsel wanted to avoid."  (C. 22.)  Haddefense counsel presented this evidence, it could have castWashington in a very negative light despite the fact that hewas young and had no criminal record.  A review of the recordreveals that defense counsel's cross-examination of Eatmonfocused on her inconsistencies in her statement to DetectiveBristow as well as the fact that Detective Bristow suggestedcertain details to her during their interview.  Defensecounsel also asked Eatmon if she knew Detective Bristow'sbrother, Cassanova Bristow, to which she replied, "No, sir." (R. 691.)  Accordingly, counsel's failure to delve intowhether Washington financed an abortion or vandalized his ex-girlfriend's car did not fall below an objective standard ofreasonableness.  Therefore, Washington failed to adequatelyplead that counsel's performance was deficient in this regardand the circuit court was correct to summarily dismiss thisclaim.  See Rules 32.3 and 32.7(d), Ala. R. Crim. P., see alsoEx parte Hill, 591 So. 2d 462, 463 (Ala. 1991)("A judge whopresided over the trial or other proceedings and observed theconduct of the attorneys at the trial or other proceedingsneed not hold a hearing on the effectiveness of thoseattorneys based on conduct that he observed."). Finally, Washington alleged that, after the trial, Eatmonreceived a cash reward from Radio Shack.  At trial, Eatmontestified that she was only made aware of the reward after shecame forward and spoke with Detective Bristow.  Eatmontestified that, according to Detective Bristow, she could notreceive the reward because she had taken too long to comeforward.  Washington argues that counsel should havequestioned Eatmon further about her interest in the reward andpointed out that the reward was available for people whoprovided information leading to the arrest and conviction ofthe person responsible for the crime and, therefore, thatEatmon could still potentially claim the reward.  However,Washington did not allege facts demonstrating when Eatmonbecame aware that she was eligible to receive the reward. Thus, he failed to adequately plead this ground for relief andsummary dismissal was appropriate.  See Rules 32.3 and32.7(d), Ala. R. Crim. P.  B.
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Washington also claimed that counsel was ineffective forfailing to undermine the credibility of Verrick Taylor,Washington's former group-home counselor and case manager.  Asnoted, Taylor testified that Washington came to his house andadmitted that he robbed and murdered Justin Campbell.  In hispetition, Washington alleged that his and Taylor'srelationship had "ended poorly" over a year before Washingtonallegedly confessed to him.  (C. 154.)  Washington claimedthat Taylor had been fired from Seraaj Family Homes, theagency that oversaw Washington's foster care.  According toWashington, Seraaj had records that would document his andTaylor's deteriorating relationship and would prove thatTaylor was not someone in whom Washington would have confided. Washington also identified witnesses who, he said, "knew Mr.Taylor and Mr. Washington and had insight into their strainedrelationship...."  (C. 155.)However, Washington did not specifically identify whichrecords defense counsel should have obtained nor did hedescribe with any specificity what would be contained in thoserecords.  Similarly, Washington did not specify what "insight"the mutual acquaintances would have testified to regarding hisand Taylor's relationship.  Washington merely alleged that hehad informed defense counsel that the relationship had "endedbadly."  Without more, it is impossible to determine whethersuch records and testimony would have actually underminedTaylor's credibility.  Accordingly, Washington failed toadequately and specifically plead the facts that would entitlehim to relief.  See Rules 32.3, 32.6(b), and 32.7(d), Ala. R.Crim. P.  Washington also alleged that Taylor, like Eatmon, mayhave been motivated to give false testimony in hopes ofreceiving a reward.  Washington notes that Taylor was askedabout the reward during cross examination, but stated that hehad not applied to receive it nor did he plan to.  Washingtonargued that defense counsel should have questioned Taylorfurther on this matter.  However, it is impossible todetermine from the face of the pleadings what evidence, ifany, would have been elicited by further questioning. Accordingly, this claim was inadequately pleaded and,therefore, was properly dismissed by the circuit court.    SeeRules 32.3, 32.6(b), and 32.7(d), Ala. R. Crim. P. 
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III.Next, Washington claimed that defense counsel wasineffective in regard to his handling of certain witnesses, byfailing to object to certain testimony, and by failing toobject to alleged instances of prosecutorial misconduct.A.Washington claimed that defense counsel was ineffectivefor failing to object when the State called Michael Dixon asa witness.  Dixon had previously given two contradictorystories to police.  Initially, Dixon denied any knowledge ofthe robbery and murder at Radio Shack.  However, during asubsequent interview with Detective Bristow, Dixon stated thatwhen Washington came to his house on the day of the murder,Washington showed him a .357 handgun and money that he hadtaken in a robbery at Radio Shack.  Dixon also told DetectiveBristow that Washington had told him that he shot the RadioShack employee in the head.  In his second statement to thepolice, Dixon also said that Washington had changed hisclothes at the house and that when he left he took the clotheswith him.  However, at trial, Dixon stated that Washingtonnever showed him a gun or money; did not admit to any crimes;and did not change clothes.  Dixon testified that his secondstatement to the police was false, and that Detective Bristowhad coerced him to implicate Washington.  The trial court thenallowed the State to introduce Dixon's prior inconsistentstatement - in which he implicated Washington - as impeachmentevidence.In his petition, Washington asserted that Dixon hadrecanted his second statement to police prior to trial andthat the State "knew this or should have known this throughcounsel."  (C. 158-59.)  Therefore, Washington said, the Statecalled Dixon to testify for the sole and improper purpose ofintroducing his prior inconsistent statement.  Washingtonclaimed that defense counsel should have objected to Dixonbeing called as a witness on that basis.However, Washington did not plead any facts indicatingthat the State acted in bad faith by calling Dixon as awitness.  Rather, he made the conclusory allegation that theState should have known that Dixon was going to testify
17



favorably for Washington at trial.  As noted, Dixon had givena statement to police in which he claimed that Washingtonadmitted to the murder.  There was no reason for the State tobelieve that Dixon would testify otherwise at trial. Accordingly, Washington failed to adequately plead a claim forrelief.  See Rules 32.3 and 32.7(d), Ala. R. Crim. P.Moreover, a review of the record reveals that Dixon wasa favorable witness for Washington and that his testimonyprovided the jury with evidence of a potential alibi for mostof the evening.  If defense counsel was truly aware that Dixonwas going to testify under oath that Washington never admittedto the crime and was at Dixon's home for several hours on thenight of the murder, there was no reason to object to theState's decision to call Dixon as a witness.  The fact thatDixon was called by the State allowed Washington to useleading questions in his cross examination in order to moreeffectively probe Dixon's claim that he was coerced by policeto implicate Washington.  Counsel is not ineffective forfailing to raise a meritless objection.  See Patrick v. State,680 So. 2d 959, 963 (Ala. Crim. App. 1996)(holding thatcounsel would not be ineffective for failing to assert ameritless claim).Washington also claims that counsel should have objectedto the State's use of Dixon's prior inconsistent statementbecause, he said, the prejudicial effect of the evidencesubstantially outweighed its probative value.  However, Rule607, Ala. R. Evid., allows a party to impeach its own witness. Dixon's testimony, was undoubtedly prejudicial.  However, itwas also cumulative to the testimony given by Eatmon andTaylor and, therefore, was not unfairly prejudicial. Accordingly, even if counsel had objected to the use ofDixon's prior inconsistent statement, it would have beenproperly overruled.  Therefore, counsel was not ineffectivefor failing to raise a meritless objection.  See Patrick v.State, 680 So. 2d 959, 963 (Ala. Crim. App. 1996). B.Next, Washington claimed that counsel was ineffective forfailing to object when Detective Bristow gave his opinionregarding Dixon's prior inconsistent statement.  At trial,Detective Bristow testified that, in his opinion, Dixon's
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statement in which he implicated Washington was the truthbecause, he said, that statement corroborated the statementsof Eatmon and Taylor.  (R. 559.)  Washington asserted thatdefense counsel should have objected to Detective Bristow'sopinion under Rule 701, Ala. R. Evid., because Bristow was notan expert witness.In its order denying relief on this issue, the circuitcourt notes that Bristow's testimony may have been improper. However, the court concluded that this isolated error did notconstitute ineffective assistance of counsel.  In Hutchins v.State, 568 So. 2d 395, 397 (Ala. Crim. App. 1990), this Courtheld: "'Even if counsel committed what appears in retrospectto have been a tactical error, that does not automaticallymean that petitioner did not receive an adequate defense inthe context of the constitutional right to counsel.'  Ex parteLawley, 512 So. 2d 1370 (Ala. 1987).  '"An accused is notentitled to error-free counsel."'  Stringfellow[ v. State],485 So. 2d [1238,] 1243."  The circuit court also noted thatit instructed the jury regarding its role in weighing theevidence and assessing the credibility of the witnesses.  Itis well settled that jurors are presumed to follow the trialcourt's instructions.  See Brooks v. State, 973 So. 2d 380,409 (Ala. Crim. App. 2007).  Accordingly, Washington was dueno relief on this claim. C.Washington also alleged that defense counsel wasineffective for failing to object to the prosecutor's use ofDixon's prior inconsistent statement during closing arguments. Washington claimed that the prosecutor urged the jury toconsider Dixon's testimony as substantive evidence as opposedto impeachment evidence.  In support of that allegation, hecited the following excerpt from the State's closing argument:"After the shooting, [Washington] ran straight tohis best friend, his best friend who is like abrother to him.  His best friend came today and hetestified, he said that when he was talking toDetective Bristow, the first time, you know, hedenied that he knew anything.  The second time, hetold Detective Bristow a different story."
19



(R. 781.)  According to Washington, that argument improperlycharacterized Dixon's prior inconsistent statement assubstantive evidence of Washington's guilt.  However, in thevery next sentence, the prosecutor stated: "But don't justtake his testimony, in fact you don't have to even take histestimony."  (R. 781.)  The prosecutor then pointed toTaylor's and Eatmon's testimony which was properly admitted assubstantive evidence.  Accordingly, the record beliesWashington's assertion that this particular statement wasimproper.Washington also points to the prosecutor's rebuttalargument in which he stated that Dixon "wanted to do what wasright, but he had a hard time turning in his best friend, hisbrother, he didn't want to do that.  But he did the rightthing, he told the truth.  His statement, his statement is thesame as the other two."  (R. 790.)  Additionally, Washingtonpoints to portions of the State's closing argument in whichthe prosecutor said that Dixon testified that Washington hada .357 handgun.Although these isolated statement may have been improper,we cannot say that counsel was ineffective for failing toobject.  This Court has held:"'There is no doubt that, in the heat of argument,counsel do occasionally make remarks that are notjustified by the testimony, and which are, or maybe, prejudicial to the accused.... If every remarkmade by counsel outside of the testimony were groundfor a reversal, comparatively few verdicts wouldstand, since in the ardor of advocacy, and in theexcitement of trial, even the most experiencedcounsel are occasionally carried away by thistemptation.'"Thompson v. State, 153 So. 2d 84, 169 (Ala. Crim. App. 2012),quoting Dunlop v. United States, 165 U.S. 486, 498, 17 S.Ct.375, 41 L.Ed. 799 (1897).  Additionally, this Court has heldthat "[P]rosecutors are to be allowed a wide latitude intheir exhortations to the jury.  Varner v. State,418 So. 2d 961 (Ala. Cr. App. 1982).  'Statements of
20



counsel and argument must be viewed as in the heatof debate and must be valued at their true worthrather than as factors in the formation of theverdict.'  Orr v. State, 462 So. 2d 1013, 1016 (Ala.Cr. App. 1984)."Armstrong v. State, 516 So. 2d 806, 809 (Ala. Crim. App.1986).  Thus, even if counsel had raised objections to thesecomments, the trial court would not have committed reversibleerror by overruling them.  As noted, two other witnessestestified that Washington admitted to the murder, and counselmay have made the strategic choice not to object in order toavoid calling undue attention to Dixon's prior inconsistentstatement. Washington also argued that counsel was ineffective forfailing to request a limiting instruction informing the jurythat it was to consider Dixon's prior inconsistent statementonly for impeachment purposes.  However, as noted above,defense counsel may have made the strategic choice to avoidhaving the jury focus on the fact that Dixon gavecontradictory statements to police.  Dixon's sworn trialtestimony was favorable to Washington.  Had defense counselrepeatedly brought attention to the fact that Dixon had giveninconsistent statements to police, the jury could havecompletely discounted his testimony, including the testimonythat was beneficial to Washington.  Accordingly, Washington'spleadings regarding this issue were meritless and did notdemonstrate that defense counsel was ineffective.  Therefore,summary dismissal was appropriate.  See Rule 32.7(d), Ala. R.Crim. P. D.Washington also claimed that counsel was ineffective forfailing to object to victim-impact testimony from the victim'swife.  A review of the record reveals that Justin Campbell'swife testified that Campbell was a good husband and a goodfather.  Washington alleged that this testimony "likelyinflamed the jury and prejudiced Mr. Washington's defense." (C. 165.)  However, Washington failed to cite any authoritysupporting that contention nor did he specifically plead howthat isolated testimony, when viewed in the context of theentire trial, so inflamed the jury to the point that his
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defense was prejudiced.  A review of the entire record doesnot convince this Court that Mrs. Campbell's brief testimonyregarding her husband's characteristics prejudiced Washingtonin any way.  Accordingly, counsel was not ineffective forfailing to object and the circuit court was correct to denyrelief on this claim pursuant to Rule 32.7(d), Ala. R. Crim.P. E.Finally, Washington asserted that the State committedseveral instances of prosecutorial misconduct and that defensecounsel was ineffective for failing to object.  Washingtonfirst claims that the prosecutor committed misconduct when heallegedly vouched for the credibility of Eatmon and Dixon bystating that both witnesses were telling the truth.  (R. 782,790.)  However, these statements do not constituteprosecutorial misconduct.  As noted above, "'[s]tatements ofcounsel and argument must be viewed as in the heat of debateand must be valued at their true worth rather than as factorsin the formation of the verdict.'  Orr v. State, 462 So. 2d1013, 1016 (Ala. Cr. App. 1984)."  Armstrong v. State, 516 So.2d 806, 809 (Ala. Crim. App. 1986).  Further, the trial courtinstructed the jury that the arguments of counsel were notevidence and the jury is presumed to follow the trial court'sinstructions.  See Brooks v. State, 973 So. 2d 380, 409 (Ala.Crim. App. 2007).  Thus, any objection by defense counselwould have been meritless and his failure to object did notconstitute ineffective assistance of counsel.  See Patrick v.State, 680 So. 2d 959, 963 (Ala. Crim. App. 1996)(holding thatcounsel would not be ineffective for failing to assert ameritless claim).Washington next claimed that the State committedprosecutorial misconduct by referring to alleged victim-impacttestimony during closing arguments.  Washington points to theportion of the State's closing argument in which theprosecutor referred to testimony indicating that the victimbegged for his life and told Washington that he had a two-year-old son.  However, the prosecutor's statements were basedstrictly on the testimony of Verrick Taylor which was properlyadmitted as substantive evidence of Washington's guilt. Taylor testified that Washington told him that, before hemurdered Campbell, Campbell stated: "'[l]ook man, please don't
22



shoot me.  I got, you know, I've got a two-year-old.'" (R.715.)  Thus, the prosecutor's argument was based on facts thatwere elicited during the trial and did not constitute victim-impact testimony.  Accordingly, any objection would have beenoverruled.  See  Patrick v. State, supra.Next, Washington claimed that the prosecutor committedmisconduct by referring to Washington as "cold blooded" and"heartless."  (R. 831, 835.)  However, "'[a] prosecutor isentitled to argue forcefully.... ‘[E]nthusiatic rhetoric,strong advocacy, and excusable hyperbole’ are not grounds forreversal....  The jury are presumed to have a certain measureof sophistication in sorting out excessive claims on bothsides.'" Thompson v. State, 153 So. 3d 84, 159 (Ala. Crim.App. 2012), quoting Commonwealth v. Wilson, 427 Mass. 336,350, 693 N.E.2d 158, 171 (1998).  Thus, these statements didnot constitute prosecutorial misconduct and defense counselwas not ineffective for failing to object.  See  Patrick v.State, supra.Additionally, Washington asserted that the prosecutorcommitted misconduct by referring to testimony that blood wascoming out of the victim's head "like a fountain."  (C. 167.) However, this argument was nearly a direct quote from VerrickTaylor's testimony.  See (R. 717)("[Washington] said, 'Youever seen a water fountain?  Blood was just shooting out ofhis head like a water fountain.'")  Accordingly, this was notimproper argument and any objection would have been overruled. See  Patrick v. State, supra.Washington also points to an instance during the State'sclosing argument when the prosecutor misstated a witness'stestimony regarding the time frame that Washington arrived atDixon's house.  As noted, Dixon testified that Washingtonarrived between 5:00 and 5:30 on the night of the murder. Dixon's step-father, Leon Oden, also testified that Washingtonarrived during that time frame.  During closing arguments, theprosecutor stated that Oden testified that the time wasbetween 5:30 and 5:45.  (R. 832-33.)  However, the prosecutorimmediately followed that statement by saying, "That is theway I remember it.  Y'all remember it the way you do."  (R.832.)  Prior to closing arguments, the trial court instructedthe jury that what the attorneys say is not evidence.  (R.778.)  Nothing in Washington's petition indicates that the
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jury gave more credence to the prosecutor's isolated statementthan it did to Oden's testimony.  Accordingly, Washington hasfailed to plead facts demonstrating that he was prejudiced bycounsel's failure to object.  None of the statements or arguments that Washingtonidentified in his petition constituted prosecutorialmisconduct.  Thus, any objections to those comments would havebeen overruled and would have served only to call undueattention them.  Accordingly, defense counsel was notineffective for failing to object in those instances and thecircuit court was correct to deny relief.F.Washington next argued that defense counsel wasineffective for failing to object to the crime scene photosbecause, he said, their gruesome nature was unfairlyprejudicial to Washington.  However, the photographs inquestion were not inadmissible.  This Court has held:"[A]utopsy photographs, although gruesome, areadmissible to show the extent of a victim'sinjuries.  See Dabbs v. State, 518 So. 2d 825 (Ala.Crim. App. 1987)."  Sneed v. State, 1 So. 3d 104,133 (Ala. Crim. App. 2007), cert. denied, 555 U.S.1155, 129 S.Ct. 1039, 173 L.Ed.2d 472 (2009).  "Thefact that a photograph is gruesome and ghastly is noreason to exclude it from the evidence, so long asthe photograph has some relevancy to theproceedings, even if the photograph may tend toinflame the jury.  Magwood v. State, supra, 494 So.2d at 141."Bankhead v. State, 585 So. 2d 97, 109–10 (Ala. Crim. App.1989).  Because the photographs in question were admissible,any objection would have been overruled.  Thus, counsel wasnot ineffective for failing to raise this meritless objection. See Patrick v. State, supra. IV.Washington next claimed that counsel was ineffective forfailing to investigate the circumstances of Washington's life
24



and to present evidence during the guilt phase of his goodcharacter.  He identified numerous witnesses, includingfriends and family members, that he claimed would havetestified to his good character.  Washington argued that anyreasonable attorney would have interviewed these witnesses andgathered other evidence in order to present Washington in apositive light, contrary to the State's assertions that he wasa "callous criminal."  (C. 169.)In the present case, the circuit court - who, as noted,presided over Washington's trial - stated that "putting oncharacter evidence in this case would have been extremelyrisky at the guilt phase."  (C. 25.)  In Daniel v. State, 86So. 3d 405, 418 (Ala. Crim. App. 2011), this Court agreed witha circuit court's conclusion regarding the questionableadvisability of introducing character evidence during theguilt phase of a trial.  This Court noted: "'"Whether tointroduce character evidence and potentially open the door forimpeachment is clearly one of tactics and strategy."'"  Danielv. State, 84 So. 3d at 419, quoting Smith v. State, 288 Ga.348, 354, 703 S.E.2d 629, 636 (2010), quoting in turnWashington v. State, 276 Ga. 655, 659, 581 S.E.2d 518 (2003). In addition to the character witnesses that Washingtonidentified, he also stated that social services recordsexisted that revealed a "troubled teen" who had overcomeadversity.  Without identifying any specific records,Washington characterizes those records as evidence that heovercame adversity and maintained a clean criminal record. However, those records could have also contained negativeinformation that could have been used against Washington.  Ina previous section of his petition, Washington stated that oneof the State's witnesses suspected him of vandalizing her car. Washington also claimed that he had given that same witness,his ex-girlfriend, money to obtain an abortion.  Consideringthose facts, along with the uncertainty of the contents ofWashington's social services records, it was not unreasonablefor counsel to refrain from introducing character evidenceduring the guilt phase of Washington's trial and thus openingthe door for the State to rebut that evidence.Moreover, evidence that Washington was a college studentwho had no criminal record despite a troubled upbringing wassubmitted to the jury through the testimony of Verrick Taylor. 
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(R 706-10.)  Accordingly, Washington's claim lacks merit andthe circuit court was correct to deny relief.  Rule 32.7(d),Ala. R. Crim. P. V.Washington next claimed that the cumulative effect ofdefense counsel's errors entitled him to relief.  Indiscussing a cumulative-error analysis in a Rule 32 petition,this Court has held:"[I]t is well settled in Alabama that anineffective-assistance-of-counsel claim is a generalclaim that consists of several different allegationsor subcategories, and, for purposes of the pleadingrequirements in Rule 32.3 and Rule 32.6(b), '[e]achsubcategory is [considered] a[n] independent claimthat must be sufficiently pleaded.'  Coral v. State,900 So. 2d 1274, 1284 (Ala. Crim. App. 2004),overruled on other grounds, Ex parte Jenkins, 972So. 2d 159 (Ala. 2005).  As this Court explained inTaylor v. State, 157 So. 3d 131 (Ala. Crim. App.2010):"'Taylor also contends that the allegationsoffered in support of a claim ofineffective assistance of counsel must beconsidered cumulatively, and he citesWilliams v. Taylor, 529 U.S. 362 (2000). However, this Court has noted: "Otherstates and federal courts are not inagreement as to whether the 'cumulativeeffect' analysis applies to Stricklandclaims"; this Court has also stated: "Wecan find no case where Alabama appellatecourts have applied the cumulative-effectanalysis to claims of ineffectiveassistance of counsel."  Brooks v. State,929 So. 2d 491, 514 (Ala. Crim. App. 2005),quoted in Scott v. State, [Ms. CR–06–2233,March 26, 2010] ––– So.3d ––––, –––– (Ala.Crim. App. 2010); see also McNabb v. State,991 So. 2d 313, 332 (Ala. Crim. App. 2007);and Hunt v. State, 940 So. 2d 1041, 1071
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(Ala. Crim. App. 2005).  More to the point,however, is the fact that even when acumulative-effect analysis is considered,only claims that are properly pleaded andnot otherwise due to be summarily dismissedare considered in that analysis.  Acumulative-effect analysis does noteliminate the pleading requirementsestablished in Rule 32, Ala. R. Crim. P. Ananalysis of claims of ineffectiveassistance of counsel, including acumulative-effect analysis, is performedonly on properly pleaded claims that arenot summarily dismissed for pleadingdeficiencies or on procedural grounds. Therefore, even if a cumulative-effectanalysis were required by Alabama law, thatfactor would not eliminate Taylor'sobligation to plead each claim ofineffective assistance of counsel incompliance with the directives of Rule32.'"Bryant v. State, 181 So. 3d 1087, 1104 (Ala. Crim. App. 2011). Accordingly, Washington was not entitled to relief on thisclaim and the circuit court was correct to summarily dismissit.  See Rule 32.7(d), Ala. R. Crim. P.VI.In his amended petition, Washington asserted that defensecounsel failed to communicate to him a favorable plea offerthat was made by the State during his trial.  A review of therecord reveals that the State offered, and Washingtonrejected, an offer to plead guilty in exchange for a sentenceof life imprisonment.  (R. 671-72.)  However, in the State'sresponse to Washington's initial Rule 32 petition, the Stateargued that defense counsel's performance was not deficientbecause "the State's attorney prosecuting the case felt thatcounsel had performed so well that, during a break in thetrial, the Deputy District Attorney offered a plea deal ofthirty (30) years to Petitioner and his counsel."  (C. 104.) According to Washington, defense counsel never told him thatthe State had offered a plea deal for 30 years and that this
27



was the first time he had ever heard of such an offer.  (C.177.)  Washington asserted that, despite maintaining hisinnocence throughout his trial, he would have accepted theState's offer and pleaded guilty in exchange for a 30-yearsentence.In Missouri v. Frye, 566 U.S. 134, 145 (2012), the UnitedStates Supreme Court held that, "as a general rule, defensecounsel has the duty to communicate formal offers from theprosecution to accept a plea on terms and conditions that maybe favorable to the accused."  Failure to do so constitutesdeficient performance under Strickland.  Id. at 146.  TheSupreme Court further explained:"To show prejudice from ineffective assistance ofcounsel where a plea offer has lapsed or beenrejected because of counsel's deficient performance,defendants must demonstrate a reasonable probabilitythey would have accepted the earlier plea offer hadthey been afforded effective assistance of counsel. Defendants must also demonstrate a reasonableprobability the plea would have been entered withoutthe prosecution canceling it or the trial courtrefusing to accept it, if they had the authority toexercise that discretion under state law.  Toestablish prejudice in this instance, it isnecessary to show a reasonable probability that theend result of the criminal process would have beenmore favorable by reason of a plea to a lessercharge or a sentence of less prison time."Id. at 147.After Washington filed his amended petition, the circuitcourt issued an order instructing the deputy district attorneywho prosecuted Washington as well as Washington's defensecounsel to "submit affidavits to this Court regarding theirrespective recollections as to whether or not a plea offer of30 years was made during the trial in this case."  (C. 12.)Emory Anthony, Washington's defense counsel, submitted anaffidavit in which he stated, in pertinent part, that "DeputyD.A. Mike Anderton made an offer of 30 years to settle theCapital Murder Charge.  I talked with Brandon Washington and
28



his Grandmother, which [sic] Brandon refused to accept theplea offer.  I do not know if this offer was ever put on therecord."  (C. 229.)  Michael Anderton, the deputy districtattorney who prosecuted Washington, submitted an affidavitstating that, "[a]s a direct result of Mr. Anthony'seffectiveness, I offered a plea agreement to the Defendant andhis counsel that involved a number of years.  I do not recallthe number of years offered, but recollect that the offer wasfor a term of less than a life sentence.  Mr. Anthony, at theDefendant's direction, rejected the offered plea agreement." (C. 230.)  In addition to those affidavits, Washingtonsubmitted an affidavit from his grandmother, AmandaWashington5.  In her affidavit, Ms. Washington stated that shewas present when defense counsel told her grandson about theoffer of a life sentence in exchange for a guilty plea.  Shethen stated:"I recently learned from Brandon's current lawyerthat during trial the district attorney extendedBrandon a plea offer through Mr. Anthony for 30years in prison.  That is the first I had ever heardof a plea offer for 30 years.  I never heard Mr.Anthony mention any plea offer other than for lifein prison.  Based on my relationship with Brandon,I am confident that if any other offer had beencommunicated to him, he would have told me aboutit."(C. 225.)Rule 32.9(a), Ala. R. Crim. P., provides that "[t]hecourt in its discretion may take evidence by affidavits,written interrogatories, or depositions, in lieu of anevidentiary hearing, in which event the presence of thepetitioner is not required, or the court may take someevidence by such means and other evidence in an evidentiaryhearing."  In its order denying relief, the circuit courtconsidered the affidavits along with Washington's pleadingsand made the following findings:     
5The parties stipulated that the content of Ms.Washington's affidavit was true.  (C. 226.)29



"Regardless of whether this offer of 30 years wasplaced on the record, it is both Mr. Anderton's andMr. Anthony's recollection, that any offer orsettlement for less than Life was communicated andrejected by the Defendant.  Evidence of theDefendant's position, at that time, is made clearfrom the record in this case cited above. Therefore, this court does not find that thePetitioner has met his burden under Frye of showinga 'reasonable probability' that the Defendant wouldhave accepted a thirty year offer, or that thisCourt would have accepted the plea agreement, afterthe Defendant had proclaimed his innocence in theopen and very public courtroom.  The Petitioner hasnot proven counsel's performance ineffective, orthat, but for his performance, the result would havebeen different under Strickland as claimed in partII of this Petition."(C. 29.)Thus, the circuit court resolved the disputed issue,i.e., whether a 30-year plea offer was communicated toWashington, in the State's favor.  The circuit court alsofound, based on the affidavits as well as its own recollectionof the proceedings, that there was not a reasonableprobability that Washington would have accepted a 30-year pleaoffer nor that she would have approved it.  Washington pointsto the fact that the parties stipulated to the truth of hisgrandmother's affidavit.  However, Ms. Washington's affidavitstated that she "never heard Mr. Anthony mention any pleaoffer other than for life in prison" and that based on herrelationship with Washington, she was "confident" that hewould have told her about any other plea offers.  Thus, hertestimony does not rule out the possibility that Washingtonmay have chosen not to tell her about the offer."The standard of review on appeal in a post convictionproceeding is whether the trial judge abused his discretionwhen he denied the petition."  Elliott v. State, 601 So. 2d1118, 1119 (Ala. Crim. App. 1992).  "A judge abuses hisdiscretion only when his decision is based on an erroneousconclusion of law or where the record contains no evidence onwhich he rationally could have based his decision."  Hodges v.
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State, 926 So. 2d 1060, 1072 (Ala. Crim. App. 2005)(internalcitations omitted).  The affidavits of Mr. Anthony and Mr.Anderton, though contrary to Washington's assertion in hispetition, constitute sufficient evidence on which the circuitcourt could have based its findings, i.e., that defensecounsel did in fact communicate a 30-year plea deal toWashington that he rejected.  Further, the trial court did notfind Washington's assertion that he would have accepted a theplea deal to be credible.  Thus, Washington failed to provehis claim that counsel rendered deficient performance underFrye.  A petitioner must meet both prongs of Strickland, i.e.,deficient performance and prejudice, in order to prove a claimthat counsel was ineffective.  Accordingly, Washington failedto meet his burden of proof and the trial court was correct todeny this claim.  See Rule 32.3, Ala. R. Crim. P.For the foregoing reasons, the judgment of the circuitcourt is affirmed.AFFIRMED.Windom, P.J., and Welch, Kellum, and Joiner, JJ., concur.
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