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Per Curiam1 
 
 
 This petition for appeal has been reviewed by a judge of this Court, to whom it was referred pursuant 

to Code § 17.1-407(C), and is denied for the following reasons: 

 I. and II.  Appellant argues that the trial court erred when it accepted his guilty pleas as voluntary 

because appellant “was the target of vindictive prosecution that subjected [him] to increased mandatory 

minimum sentences after successful post-conviction proceedings.”  He also argues that the trial court erred 

when it accepted his guilty pleas as voluntary because the pleas were “the product of prosecutorial 

misconduct that deprived [him] of exculpatory evidence in the form of Owen Barber’s testimony.” 

 In 2001, a grand jury indicted appellant on charges of capital murder, use of a firearm in the 

commission of a felony, and conspiracy to distribute marijuana.  Appellant was convicted of the charges and 

sentenced to death.  After numerous appeals in the state and federal courts, the United States Court of 

Appeals for the Fourth Circuit affirmed the district court’s opinion vacating appellant’s convictions and 

ordering the Commonwealth to retry him within 120 days or unconditionally release him from custody.  

Wolfe v. Clarke, 691 F.3d 410, 416, 426 (4th Cir. 2012). 

 Subsequently, the trial court appointed a special prosecutor.  On October 1, 2012, the Commonwealth 

obtained indictments against appellant for six additional charges.  The six new charges were capital murder in 

                                                 
1 Judge O’Brien took no part in the consideration of this petition. 



-2- 

aid of a continuing criminal enterprise, use of a firearm in the commission of murder, two counts of acting as 

a principal of a continuing criminal enterprise, felony murder in the course of committing robbery, and use of 

a firearm in the commission of robbery. 

 On November 28, 2012, appellant filed a “Motion to Dismiss Indictments Constituting a Vindictive 

Prosecution.”  On December 4, 2012, appellant filed a “Motion to Dismiss Indictments for Prosecutorial 

Misconduct.”  The trial court denied the motion alleging prosecutorial misconduct on November 4, 2013, and 

the motion alleging vindictive prosecution on September 24, 2014.2 

 On March 22 and 24, 2016, appellant entered into written plea agreements with the Commonwealth.  

He agreed to plead guilty to the following charges:  use of a firearm in the commission of a felony, 

conspiracy to distribute marijuana, and murder.  The plea agreements further stated that the parties agreed to a 

total sentence of active incarceration of “not less than 29 years and no more than 41 years.” 

 On March 29, 2016, appellant appeared before the trial court.  The plea agreements were offered to 

the trial court, and appellant pled guilty to the three charges.  Appellant did not enter conditional pleas.  The 

trial court questioned appellant about his guilty pleas and held that appellant “fully understood the nature and 

effect of the pleas, of the penalties that may be imposed upon conviction, [and] of the waiver of trial by jury 

and of the right to appeal.”  The trial court found that appellant’s pleas were voluntary.  After hearing the 

proffers of evidence, the trial court found appellant guilty. 

 On July 20, 2016, appellant appeared before the trial court for sentencing.  After hearing the evidence 

and argument, the trial court sentenced appellant to a total of eighty-three years in prison, with forty-two 

years suspended.  In addition, the trial court ordered appellant to pay the court costs, which appellant 

represents totaled $871,247.11.  Appellant did not file any motions to withdraw his guilty pleas.  

 “In a proceeding free of jurisdictional defects, no appeal lies from a punishment fixed by law and 

imposed upon a defendant who has entered a voluntary and intelligent plea of guilty.”  Allen v. 

                                                 
2 The trial court denied the motion alleging vindictive prosecution by order.  It denied the motion 

alleging prosecutorial misconduct by letter opinion. 
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Commonwealth, 27 Va. App. 726, 729, 501 S.E.2d 441, 442 (1998).  “A plea of guilty constitutes a 

‘self-supplied conviction.’”  Id. at 730, 501 S.E.2d at 443 (quoting Peyton v. Commonwealth, 210 Va. 194, 

196, 169 S.E.2d 569, 571 (1969)). 

 For the first time on appeal, appellant argues that the trial court erred in accepting his guilty pleas as 

voluntary.  Rule 5A:18 provides, in pertinent part, that “[n]o ruling of the trial court . . . will be considered as 

a basis for reversal unless an objection was stated with reasonable certainty at the time of the ruling, except 

for good cause shown or to enable the Court of Appeals to attain the ends of justice.”  “The purpose of this 

contemporaneous objection requirement is to allow the trial court a fair opportunity to resolve the issue at 

trial, thereby preventing unnecessary appeals and retrials.”  Creamer v. Commonwealth, 64 Va. App. 185, 

195, 767 S.E.2d 226, 231 (2015). 

Although Rule 5A:18 allows exceptions for good cause or to meet the ends of 
justice, appellant does not argue that we should invoke these exceptions.  See 
e.g., Redman v. Commonwealth, 25 Va. App. 215, 221, 487 S.E.2d 269, 272 
(1997) (“In order to avail oneself of the exception, a defendant must 
affirmatively show that a miscarriage of justice has occurred, not that a 
miscarriage might have occurred.” (emphasis added)).  We will not consider, 
sua sponte, a “miscarriage of justice” argument under Rule 5A:18. 
 

Edwards v. Commonwealth, 41 Va. App. 752, 761, 589 S.E.2d 444, 448 (2003) (en banc), aff’d by unpub’d 

order, No. 040019 (Va. Oct. 15, 2004); see Jones v. Commonwealth, ___ Va. ___, ___ n.5, 795 S.E.2d 705, 

710 n.5 (2017). 

 Moreover, the record does not reflect any reason to invoke the good cause or ends of justice 

exceptions to Rule 5A:18.  Appellant presented his motions to dismiss the indictments based on alleged 

prosecutorial vindictiveness and prosecutorial misconduct prior to entry of his guilty pleas.  After the trial 

court denied the motions to dismiss, appellant entered his guilty pleas, which were not conditional. 

 Rule 3A:8(b)(1) states, “A circuit court shall not accept a plea of guilty . . . to a felony charge without 

first determining that the plea is made voluntarily with an understanding of the nature of the charge and the 

consequences of the plea.”  See Allen, 27 Va. App. at 732-33, 501 S.E.2d at 444.  Here, the trial court 
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engaged in a colloquy with appellant and determined that his guilty pleas were voluntary.3  The record clearly 

establishes that appellant’s pleas were made voluntarily, knowingly, and intelligently. 

 Accordingly, we decline to consider the first and second assignments of error for the first time on 

appeal.  See id. 

 III.  Appellant argues that the trial court erred when it ordered him “to pay the costs of his prosecution 

because it was the Commonwealth’s actions, and not [appellant’s], that necessitated the re-trial of his 

charges.”  He contends the trial court also erred by ordering him to pay the costs as a special condition of his 

suspended sentence. 

 As a part of his sentence, the trial court ordered appellant to be responsible for the court costs.  The 

sentencing order stated, “It is further ordered as [a] special condition of the defendant’s supervised probation 

that the defendant pay the court costs in accordance with a payment plan to be established by the Probation 

Office, which plan must result in any fines and/or court costs being fully paid during the probationary 

period.”  Appellant represents that the clerk’s office determined that the court costs totaled $871,247.11.4 

 Appellant filed a motion to reconsider the sentence and, as part of the motion, asked the trial court to 

remove the special condition that he pay the court costs during his probationary period.  The trial court denied 

the motion. 

 Code § 19.2-336 states, “In every criminal case the clerk of the circuit court in which the accused is 

found guilty . . . shall . . . make up a statement of all the expenses incident to the prosecution, including such 

as are certified under § 19.2-335, and execution for the amount of such expenses shall be issued and 

proceeded with.”  Code § 19.2-356 states, “If a defendant is placed on probation, or imposition or execution 

                                                 
3 The trial court also asked lead counsel for appellant if he was “satisfied that [appellant’s] pleas of 

guilty [were] knowingly, intelligently and understandably made,” and counsel replied, “Yes, Your Honor.”  
Counsel also agreed that appellant understood “the nature and consequences” of the pleas. 

 
4 Appellant does not allege that any portion of these costs are associated with his trial upon the first set 

of indictments, after which his original convictions and death sentence were vacated. 
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of sentence is suspended, or both, the court may make payment of any fine, or costs, or fine and costs, either 

on a certain date or on an installment basis, a condition of probation or suspension of sentence.” 

 “The statutory grant of power to the trial court to order payment of fines, forfeitures, penalties, 

restitution and costs in deferred payments or installments according to the defendant’s ability to pay implies 

that the trial judge will act with sound judicial discretion.”  Ohree v. Commonwealth, 26 Va. App. 299, 311, 

494 S.E.2d 484, 490 (1998).  Additionally, if the defendant later “defaults in payment and is ordered to show 

cause pursuant to Code § 19.2-358, he or she has the opportunity to present evidence concerning his or her 

ability to pay and obtain either temporary or permanent relief from the obligation to pay costs.”  Id.  In this 

manner, “Virginia’s statutory scheme works to enforce the duty of paying costs ‘only against those who 

actually become able to meet [the responsibility] without hardship.’”  Id. (alteration in original) (quoting 

Fuller v. Oregon, 417 U.S. 40, 54 (1974)). 

 Consequently, contrary to appellant’s arguments, the trial court did not abuse its discretion and acted 

within its statutory authority to assess the court costs against appellant and make the payment of such costs a 

condition of his suspended sentence. 

 This order is final for purposes of appeal unless, within fourteen days from the date of this order, there 

are further proceedings pursuant to Code § 17.1-407(D) and Rule 5A:15(a) or 5A:15A(a), as appropriate.  If 

appellant files a demand for consideration by a three-judge panel, pursuant to those rules the demand shall 

include a statement identifying how this order is in error. 

 The trial court shall allow court-appointed counsel the fee set forth below and also counsel’s 

necessary direct out-of-pocket expenses.  The Commonwealth shall recover of the appellant the costs in this 

Court and in the trial court. 

 This Court’s records reflect that Meredith M. Ralls, Esquire, is counsel of record for appellant in this 

matter. 
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Costs due the Commonwealth 
 by appellant in Court of 
 Appeals of Virginia: 
 
 Attorney’s fee $400.00 plus costs and expenses 
 
 
 A Copy, 
 
  Teste: 
 
    Cynthia L. McCoy, Clerk 
 
  By:  
 
                                Deputy Clerk 
 


