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QUESTION PRESENTED FOR REVIEW

Whether 18 U.S.C. § 16(b), as incorporated into
the Immigration and Nationality Act’s provisions
governing an alien’s removal from the United States,
is unconstitutionally vague.



ii
PARTIES TO THE PROCEEDING

All parties to the proceeding are named in the
caption of the case as recited on the cover page. There
are no nongovernmental corporate parties requiring a
disclosure statement under Supreme Court Rule 29.6.
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CITATIONS TO THE OPINIONS
AND ORDERS BELOW

The decision of the United States Court of Appeals
for the Fifth Circuit denying Petitioner’s petition for
review, Santiago Alejandro Diaz-Esparza, No. 16-
60004 (5th Cir. September 6, 2017), is unreported. App.
A, infra.

The decision and order of the Board of Immigra-
tion Appeals (“BIA”) dismissing Petitioner’s appeal of
the decision of the Immigration Judge, Matter of San-
tiago Alejandro Diaz-Esparza, File A096 567 521 (BIA,
December 10, 2015), is unreported. App. B, infra.

The decision and order of the Immigration Judge
(“IJ”), Matter of Santiago Alejandro Diaz-Esparza, File
A096 567 521 (Immigration Judge, August 7, 2015),
finding Petitioner removable as charged is unreported.
App. C, infra.

*

STATEMENT OF JURISDICTION

The United States Court of Appeals for the Fifth
Circuit denied Petitioner’s petition for review on Sep-
tember 6, 2017. App. A, infra. Jurisdiction in this Court
is therefore proper by writ of certiorari pursuant to 28
U.S.C. § 1254(1) because Petitioner is a “party to any
civil or criminal case, before or after rendition of judg-
ment or decree.”
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APPLICABLE LAW

8 U.S.C. § 1101(a)(43)(F), which provides: “The
term ‘aggravated felony’ means — (F) a crime of vio-
lence (as defined in section 16 of title 18, but not in-
cluding a purely political offense) for which the term of
imprisonment at least one year.”

8 U.S.C. §1227(a)(2)(A)(iii), which provides:
“Any alien who is convicted of an aggravated felony at
any time after admission is deportable.”

18 U.S.C. § 16, which provides: “The term “crime
of violence” means — (a) an offense that has as an ele-
ment the use, attempted use, or threatened use of
physical force against the person or property of an-
other, or (b) any other offense that is a felony and that,
by its nature, involves a substantial risk that physical
force against the person or property of another may be
used in the course of committing the offense.”

Tex. Penal Code § 38.04, which provides: “EVAD-
ING ARREST OR DETENTION. (a) A person commits
an offense if he intentionally flees from a person he
knows is a peace officer attempting lawfully to arrest
or detain him. (b) An offense under this section is a
Class B misdemeanor, except that the offense is: (1) a
state jail felony if the actor uses a vehicle while the
actor is in flight and the actor has not been previously
convicted under this section; (2) a felony of the third
degree if: (A) the actor uses a vehicle while the actor is
in flight and the actor has been previously convicted
under this section; or (B) another suffers serious bodily
injury as a direct result of an attempt by the officer
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from whom the actor is fleeing to apprehend the actor
while the actor is in flight; or (3) a felony of the second
degree if another suffers death as a direct result of an
attempt by the officer from whom the actor is fleeing
to apprehend the actor while the actor is in flight. (c)
In this section: “Vehicle” has the meaning assigned by
Section 541.201, Transportation Code. (d) A person
who is subject to prosecution under both this section
and another law may be prosecuted under either or
both this section and the other law.”

'y
v

STATEMENT OF THE CASE
AND RELEVANT FACTS

The Fifth Circuit erred in this case by finding that
18 U.S.C. § 16(b) is not unconstitutionally vague on the
basis of its precedent in United States v. Gonzalez Lon-
goria, 831 F.3d 670, 674 (5th Cir. 2016) (en banc), peti-
tion for cert. filed (Sept. 29, 2016) (No. 16-6259).

In doing so, the Fifth Circuit decided not to follow
the Sixth, Seventh, Ninth and Tenth Circuits that have
held to the contrary. See Shuti v. Lynch, 828 F.3d 440
(6th Cir. 2016); United States v. Vivas-Ceja, 808 F.3d
719 (7th Cir. 2015); Dimaya v. Lynch, 803 F.3d 1110
(9th Cir. 2015), cert. granted, No. 15-1498, No. 15-1498
(argued Jan. 17, 2017); and Golicov v. Lynch, 837 F.3d
1065 (10th Cir. 2016).

The Fifth Circuit’s denial of the petition for review
in this matter amounted to a violation of Petitioner’s
due process rights, as Petitioner was never removable
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as charged, in light of the fact that his removability
grounds stem from the facially unconstitutional fed-
eral definition of a crime of violence.

Therefore, this Court’s review is warranted.

A. Jurisdiction of the Court of Appeals

The Court of Appeals had jurisdiction over Peti-
tioner’s petition for review pursuant to 8 U.S.C.
§ 1252(a)(1), which provides for judicial review of a fi-
nal order of removal.

B. Factual Background

The Petitioner, Santiago Alejandro Diaz-Esparza,
is a native and citizen of Mexico. App. C., infra. He ad-
justed his status to that of a lawful permanent resident
(“LPR”) on December 9, 2005 under 8 U.S.C. § 1255. Id.
On November 12, 2014, he was convicted in the 420th
Judicial District Court of Nacogdoches County, Texas,
for the offense of “evading arrest” in violation of Tex.
Penal Code § 38.04. Id. For this conviction, Petitioner
was sentenced to two (2) years in county jail. Id.

On April 2, 2015, Petitioner was issued a notice to
appear (“NTA”) and charged with deportability under
8 U.S.C. § 1227(a)(2)(A)(iii) for having committed an
aggravated felony crime of violence, as defined in 8
U.S.C. § 1101(a)(43)(F) and 18 U.S.C. § 16. Id.

On August 7, 2015, the IJ ordered Petitioner de-
ported as charged. Id. In its oral decision, the IJ
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discussed extensively that 18 U.S.C. § 16(b) was not
constitutionally void for vagueness. Id. The IJ addi-
tionally stated that even if circuit precedent in United
States v. Sanchez-Ledezma, 630 F.3d 447 (5th Cir.
2011), was overruled by the Supreme Court’s decision
in Johnson v. U.S., 135 S.Ct. 2551 (2015), the “principle
holding in Sanchez-Ledezma, that evading arrest or
detention pursuant to [§ 38.04] is an aggravated felony,
remains valid.” Id. Therefore, the IJ concluded that Pe-
titioner’s conviction was still an aggravated felony
crime of violence under the reasoning set forth in
Leocal v. Ashcroft, 543 U.S. 1 (2004). Id.

Petitioner timely filed a notice of appeal with the
BIA. However, his appeal was dismissed because the
BIA was similarly not persuaded by the arguments
that Johnson implicitly overruled Sanchez-Ledezma.
App. B, infra.

The BIA also noted that while it acknowledged in
Dimaya v. Lynch, 803 F.3d 1110 (9th Cir. 2015) that
“the Ninth Circuit has recently found the Act’s crime
of violence definition was unconstitutionally vague
based on the reasoning in Johnson,” it is not obligated
to apply that holding in Petitioner’s case due to its
precedent in Matter of Salazar, 23 1&N Dec. 223, 235
(BIA 2002) (explaining that the Board applies the law
of the circuit in cases arising in that jurisdiction, and
are not bound by a decision of a court of appeals in a
different circuit). Id.

As a result, the BIA upheld the IJ’s decision that
Petitioner’s conviction “constitutes an aggravated
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felony crime of violence,” and, as such, he is deportable.

Id.

On December 30, 2015, Petitioner filed a timely
petition for review with the Fifth Circuit Court of Ap-
peals on the question of whether 18 U.S.C. § 16(b) is
facially unconstitutional in light of the U.S. Supreme
Court’s decision in Johnson. However, on September 6,
2017, the Fifth Circuit Court denied the petition, find-
ing that based on the circuit precedent on the issue
raised in Gonzalez Longoria, Petitioner’s argument “is
foreclosed.” App. A, infra.

As a result of the denial by the Fifth Circuit, Peti-
tioner is now filing the present petition for writ of cer-
tiorari.

*

ARGUMENT FOR GRANTING THE WRIT

The question presented herein is whether 18
U.S.C. § 16(b), as incorporated into the Immigration
and Nationality Act’s provisions governing an alien’s
removal from the United States, is unconstitutionally
vague.

This is the exact same question that was pre-
sented in a writ of certiorari that has already been
granted by the High Court. See Dimaya v. Lynch, 803
F.3d 1110 (9th Cir. 2015), cert. granted, No. 15-1498 (ar-
gued Jan. 17, 2017). As such, Petitioner respectfully
asks this Honorable Court to hold his petition, pending
the Court’s final disposition of the Dimaya case, and
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then dispose of this petition appropriately in light of
the outcome of Dimaya.

*

CONCLUSION

For the reasons explained above, Petitioner re-
spectfully requests for his petition for writ of certiorari
to be held pending this Court’s final disposition in Di-
maya, and then disposed of appropriately in light of

that disposition.

Respectfully Submitted,

RAED GONZALEZ, ESQ.

Counsel of Record for Petitioner
GoNzALEZ OLIVIERI, LLC

2200 Southwest Freeway, Suite 550
Houston, Texas 77098
rgonzalez@gonzalezolivierillc.com

NAIMEH SALEM, Esq.

GoONzALEZ OLIVIERI, LLC

2200 Southwest Freeway, Suite 550
Houston, Texas 77098
NSalem@gonzalezolivierillc.com

ALEXANDRE I. AFANASSIEV, ESQ.
GoNzALEZ OLIVIERI, LLC

2200 Southwest Freeway, Suite 550
Houston, Texas 77098
AAfanassiev@gonzalezolivierillc.com
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 16-60004
Summary Calendar

SANTIAGO ALEJANDRO DIAZ-ESPARZA,
also known as Santiago Alejandro Diaz,

Petitioner

V.

JEFFERSON B. SESSIONS, III,
U. S.ATTORNEY GENERAL,

Respondent

Petitions for Review of an Order of the
Board of Immigration Appeals
BIA No. A096 567 521

(Filed Sep. 6, 2017)

Before REAVLEY, PRADO, and GRAVES, Circuit
Judges.

PER CURIAM:*

* Pursuant to 5TH CIR. R. 47.5, the court has determined that
this opinion should not be published and is not precedent except
under the limited circumstances set forth in 5TH CIR. R. 47.5.4.
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In 2015, Santiago Alejandro Diaz-Esparza, a na-
tive and citizen of Mexico who had been granted lawful
permanent resident status, was ordered removed pur-
suant to 8 U.S.C. § 1227(a)(2)(A)(i1) based on his 2014
aggravated felony conviction and two-year prison sen-
tence for evading arrest with a vehicle in violation of
Texas Penal Code § 38.04. The Board of Immigration
Appeals (BIA) dismissed Diaz-Esparza’s appeal of the
removal order and his motion for reconsideration.
Diaz-Esparza has filed petitions for review of the BIA’s
orders, in which he asserts that his prior conviction
was not an aggravated felony under 8 U.S.C.
§ 1101(a)(43)(F) because it did not constitute a crime
of violence (COV) under 18 U.S.C. § 16(b) and, further,
that § 16(b) is unconstitutionally vague in light of
Johnson v. United States, 135 S. Ct. 2552, 2557 (2015).

We generally lack jurisdiction to review a removal
order against an alien who is removable under
§ 1227(a)(2)(A)(ii) based on the commission of an ag-
gravated felony. 8 U.S.C. § 1252(a)(2)(C); see Marquez-
Marquez v. Gonzales, 455 F.3d 548, 560-61 (5th Cir.
2006). However, review nevertheless remains available
for constitutional claims or questions of law raised in
a petition for review. § 1252(a)(2)(D); see Marquez-
Marquez, 455 F.3d at 560-61. Whether a statute of con-
viction constitutes an aggravated felony under
§ 1101(a)(43) is a question of law over which we retain
jurisdiction. Arce-Vences v. Mukasey, 512 F.3d 167, 170-
71 (5th Cir. 2007). Likewise, “[w]hether a statute is un-
constitutionally vague is a question of law.” United
States v. Gonzalez-Longoria, 831 F.3d 670, 674 (5th Cir.
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2016) (en banc), petition for cert. filed (Sept. 29, 2016)
(No. 16-6259). Such questions of law are subject to de
novo review. Id.

Section 16(b) defines a COV to include a felony
crime “that, by its nature, involves a substantial risk
that physical force against the person or property of
another may be used in the course of committing the
offense.” § 16(b). In Sanchez-Ledezma, 630 F.3d at 449-
51, we concluded that the § 38.04 offense of evading ar-
rest with a vehicle is categorically a COV under § 16(b)
and thus an aggravated felony as defined by
§ 1101(a)(43)(F). In Johnson, 135 S. Ct. at 2557, the
Supreme Court struck as unconstitutionally vague the
residual clause of the Armed Career Criminal Act
(ACCA), which defined a violent felony as an offense
involving “conduct that presents a serious potential
risk of physical injury to another.”

Diaz-Esparza first argues that we should join cer-
tain other circuits in holding that § 16(b) is facially un-
constitutional in light of Johnson, 135 S. Ct. 2551.
However, that issue is foreclosed by our en banc deci-
sion to the contrary in Gonzalez-Longoria, 831 F.3d at
677. See United States v. Alcantar, 733 F.3d 143, 145-
46 (5th Cir. 2013). Diaz-Esparza’s additional argument
that § 16(b) is unconstitutional as applied to him like-
wise fails, as the standard of § 16(b) can be straightfor-
wardly applied to his prior conviction under § 38.04 for
evading arrest with a vehicle. See Gonzalez-Longoria,
831 F.3d at 677-78; see also Sanchez-Ledezma, 630 F.3d
at 449-51. Finally, Diaz-Esparza’s argument that
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Johnson undermined Sanchez-Ledezma is unpersua-
sive. Because the two decisions involved different stat-
utory provisions, the former did not unequivocally
overrule the latter. See United States v. Traxler, 764
F.3d 486, 489 (5th Cir. 2014); Alcantar, 733 F.3d at 145-
46.

In light of the foregoing, Diaz-Esparza’s petitions
for review are DENIED.
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U.S. Department of Justice Decision of the Board of
Executive Office for Immigration Appeals
Immigration Review

Falls Church, Virginia 22041

File: A096 567 521 — Houston, TX Date: DEC 10 2015

Inre: SANTIAGO ALEJANDRO DIAZ-ESPARZA
a.k.a. Santiago Alejandro Diaz

IN REMOVAL PROCEEDINGS

APPEAL
ON BEHALF OF
RESPONDENT: Raed Olivieri Gonzalez, Esquire
ON BEHALF
OF DHS: John Donovan
Assistant Chief Counsel
CHARGE:

Notice: Sec. 237(a)(2)(A)Gi1), I&N Act [8 U.S.C.
§ 1227(a)(2)(A)(1i1)] — Convicted of
aggravated felony

APPLICATION: Termination

The respondent appeals from the Immigration
Judge’s August 7, 2015, decision ordering him removed
from the United States. The Department of Homeland
Security (“DHS”) opposes the appeal. The appeal will
be dismissed.

We review for clear error the findings of fact, in-
cluding credibility findings, made by the Immigration
Judge. 8 C.F.R. § 1003.1(d)(3)(1). We review de novo all
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other issues, including issues of law, judgment, or dis-
cretion. 8 C.F.R. § 1003.1(d)(3)(ii1).

The respondent is a lawful permanent resident of
the United States and a native and citizen of Mexico
(Exh. 1). The Immigration Judge affirmed the charge
of removability under section 237(a)(2)(A)ii) of the
Act, 8 U.S.C. 1227(a)(2)(A)(iii), based on a finding that
the respondent’s conviction under section 38.04 of the
Texas Code for Evading Arrest or Detention with a mo-
tor vehicle is an aggravated felony crime of violence
under section 101(a)(43)(F) of the Act, 8 U.S.C.
§ 1101(a)(43)(F) (I.J. at 3-11).! Relying on the United
States Supreme Court’s recent decision in Johnson v.
United States, 135 S.Ct. 2551 (2015) (finding the resid-
ual clause of the Armed Career Criminal Act (ACCA)
unconstitutionally vague), the respondent argues that
(1) his order of removal violates due process because
section 101(a)(43)(F) of the Act is unconstitutionally
vague in the same way as the residual clause of the
ACCA; and (2) even if section 101(a)(43)(F) of the Act
is not unconstitutionally vague, Johnson has under-
mined or overruled other key decisions from the Su-
preme Court and the United States Court of Appeals
from the Fifth Circuit, in whose jurisdiction this case
arises, regarding the interpretation of “crime of

! The respondent concedes that he has been convicted of vio-
lating section 38.04 of the Texas Code with a motor vehicle (Resp.
Br. at 11-14). However, as explained below, the use of a motor
vehicle is not a dispositive element of this statute for purposes of
determining whether the respondent’s conviction is a crime of vi-
olence.
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violence,” including Texas Code § 38.04, and those
cases may no longer be relied on (Resp. Br. at 4-14).

First, we disagree with the respondent that John-
son v. United States renders the INA’s definition of a
crime of violence unconstitutionally vague. For the rea-
sons adequately articulated by the Immigration Judge
when addressing this issue, the Act’s crime of violence
definition, which relies on the definition of that term
provided at 18 U.S.C. § 16(b), is distinguishable from
the residual clause in many material respects, such as
the fact that it is significantly more narrow than the
residual clause, and it does not contain the same list of
mismatched enumerated offenses as the residual
clause (I.J. at 6). This list of mismatched offenses was
a foundational reason the Supreme Court rendered the
residual clause unconstitutionally vague. See Johnson
v. United States, supra. While we acknowledge that the
United States Court of Appeals for the Ninth Circuit
has recently found the Act’s crime of violence definition
unconstitutionally vague based on the reasoning in
Johnson, we are not obligated, and further decline to,
apply that holding here. See Matter of Salazar, 23 I&N
Dec. 223, 235 (BIA 2002) (explaining that the Board
applies the law of the circuit in cases arising in that
jurisdiction, and are not bound by a decision of a court
of appeals in a different circuit); see also Dimaya v.
Lynch, 803 F.3d 1110 (9th Cir. 2015) (finding section
101(a)(43)(F) unconstitutionally vague).

Further, we are not persuaded by the respondent’s
arguments that subsequent Supreme Court precedent
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has implicitly overruled United States v. Sanchez-
Ledezma, 630 F.3d 447 (5th Cir. 2011) (finding that the
same crime the respondent was convicted of commit-
ting, Evading Arrest or Detention with a motor vehicle
under section 38.04 of the Texas Code, is an aggravated
felony crime of violence under section 101(a)(43)(F) of
the Act) or Begay v. United States, 553 U.S. 137 (2008)
(supplying the reasoning for Sanchez-Ledezma).? Nei-
ther the Supreme Court nor the Fifth Circuit has ex-
pressly overruled either decision, and we will not infer
that they have been overruled at this time. See Agos-
tini v. Felton, 521 U.S. 203, 237 (1997) (stating that
lower courts should not conclude that more recent
cases have overruled an earlier precedent by implica-
tion). The analyses in Sanchez-Ledezma and Begay
that shed light on the respondent’s removability here,
remain good law.

Based on the foregoing, we agree with the Immi-
gration Judge that the respondent’s conviction for
Evading Arrest or Detention with a motor vehicle un-
der Texas Code § 38.04 is categorically a crime of vio-
lence because that issue has been foreclosed by the
United States Court of Appeals for the Fifth Circuit
(I.J. at 10). See Sanchez-Ledezma, 630 F.3d at 451. We
acknowledge the respondent’s arguments on appeal
that a recent unpublished decision of this Board, find-
ing that Vehicular Eluding under section 18-9-116.5 of

2 While we acknowledge that Begay was limited in its appli-
cation to the ACCA by Sykes v. United States, 131 S. Ct. 2267
(2011), we note that it was not overruled, nor was its applicability
to 18 U.S.C. § 16(b) limited.
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the Colorado Revised Statutes (CRS) was categorically
not a crime of violence. However, we are not persuaded
that this case should change the result here. First, the
Board speaks exclusively through its published deci-
sions. Second, CRS § 18-9-116.5 is distinguishable
from Texas Code § 38.04 in that CRS § 18-9-116.5 re-
quires the actor recklessly use a motor vehicle in order
to complete the crime. As we explained in that un-
published decision, in the ordinary case, this would not
involve the intentional use of violent force. That is not
the case with Texas Code § 38.04, which is completed
as soon as a person intentionally flees an officer he
knows is attempting to lawfully arrest him. Texas Code
§ 38.04(a). The Texas statute is a crime of violence be-
cause it “will typically lead to a confrontation with the
officer being disobeyed, a confrontation fraught with
risk of violence.” Sanchez-Ledezma v. Holder, 630 F.3d
at 451. While the use of a motor vehicle increases the
degree of culpability under Texas Code § 38.04, it is not
required for a conviction. Compare Texas Code § 38.04,
subsections (a) and (b)(1)-(2).

The minimum conduct required to be convicted
under section 38.04 of the Texas Code, intentionally
fleeing a person known to be an officer attempting to
arrest the perpetrator, involves a substantial risk that
physical force would be used, in the ordinary case. See
Matter of Francisco-Alonzo, 26 1&N Dec. 594 (BIA
2015); see also Sanchez-Ledezma v. Holder, 630 F.3d at
451 (explaining that the risk of violence forcer inheres
from the confrontation with the arresting officer). Ac-
cordingly, the Immigration Judge properly held that
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the respondent’s conviction for that offense constitutes
an aggravated felony crime of violence, and as such the
respondent is removable under section 237(a)(2)(A)(iii)
of the Act. The following order will be entered.

ORDER: The appeal is dismissed.

/s/ [Illegible]
FOR THE BOARD
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW
UNITED STATES IMMIGRATION COURT
HOUSTON, TEXAS

File: A096-567-521 August 7, 2015
In the Matter of

SANTIAGO ALEJANDRO ) IN REMOVAL
DIAZ-ESPARZA PROCEEDINGS

)
RESPONDENT g

CHARGES: Section 237(a)(2)(A)(iii) of the Immigra-
tion and Nationality Act, as amended, in
that at any time after admission, you
have been convicted of an aggravated fel-
ony as defined in Section 101(a)(43)(F) of
the Act, a crime of violence for which the
term of imprisonment is at least one year.

APPLICATIONS: None.

ON BEHALF OF RESPONDENT: Francisco Muniz,
Eesquire

ON BEHALF OF DHS: John Donoavan, Eesquire
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ORAL DECISION OF THE
IMMIGRATION JUDGE

I. INTRODUCTION

The Department of Homeland Security (DHS)
commenced these removal proceedings against Rthis-
respondent on April 9, 2015, charging him with being
removable pursuant the above-referenced section of
the Immigration and Nationality Act (INA or Act).

Removability is at issue in this matter. Through
prior counsel, respondent admitted all the factual alle-
gations and conceded removability as charged in the
Notice to Appear (NTA) on June 9, 2015. Based on re-
spondent’s admissions and concession, the Ceourt
found him removable as charged in the NTA by clear
and convincing evidence. Mexico was designated as the
country of removal. As for relief, respondent indicated
he would be seeking a “U” -visa before DHS. The mat-
ter was rescheduledeentinted to allow the respondent
to establish prima facie eligibility for such relief for the

purpose of seeking further continuances to await a de-
cision on the application.£

On July 14, 2015, respondent appeared with cur-
rent counsel and moved to terminate the proceeding on
the ground the he was no longer removable pursuant
to the United States Supreme Court’s recent decision
in Johnson v. United States, 135 S.Ct. 2551 (2015). He

no longer sought any form of relief other than termina-
tion. For the reasons that follow, the Ceourt again finds

Rtherespondent_is-removable as charged_and will en-
ter an order of removal against him.-
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II. SUMMARY OF THE EVIDENTIARY RECORD

The record in this case consists efthe-admissien-of
the fellewing-exhibits listed below.

Exhibit 1 is the NTA dated April 2, 2015.

Exhibit 2 is the Record of Deportable/Inadmissible
Alien, Form 1-213.

Exhibit 3 consists of the conviction record for evad-
ing arrest/-er-detention with a vehicle, a third degree
felony.

Exhibit 4 consists of respondent’s approved af-
firmativesummeory-of application for adjustment of sta-
tus, Form 1-485.

Exhibit 5 is respondent’s motion to terminate.

Exhibit 6 is the DHS response to respondent’s mo-
tion to terminate.

Exhibit 7 is respondent’s reply brief.

III. ANALYSIS AND FINDINGSENDS OF THE
COURT

DHS must prove by clear and convincing evidence
that the-respondent is subject to removal as charged.
No decision on deportability shall be valid unless it is
based upon reasonable, substantial, and probative evi-
dence. INA § 240(c)(3)(A). DHS argues thate respond-
ent has been convicted of an aggravated felony as
defined in Section 101(a)(43)(F) of the Act for which the
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term of imprisonment ordered is at least one year. Ex-
hibit 1.

Section 101(a)(43)(F) provides one definition of ag-
gravated felony as “-any crime of violence for which the
term of imprisonment is at least one year.”- A “crime of
violence” is “aan offense that has as an element the
use, attempted use, or threatened use of physical force
against the person or property of another.” 18 U.S.C.
§.16(a). A “crime of violence” is also “any other offense
that is a felony and that, by its nature, involves a sub-
stantial risk that physical force against the person or
property of another may be used in the course of com-
mitting the offense.” 18 U.S.C. § 16(b). In determining
whether an alien’s specific conviction constitutes a
“crime of violence,” the Ceourt first engages in a cate-
gorical review of the statute of conviction and not the
underlying facts of the case. See Taylor v. United
States, 495 U.S. 575, 602 (1990); Matter of Sweetser, 22
I&N Dec. 709, 712-13 (BIA 1999).

In this case, respondent was convicted on Novem-
ber 12, 2014, in the 420th District Court of Nacogdo-
ches County, Texas of evading arrest, a third degree
felony. The conviction record shows respondent was
charged with, and pleaded guilty to, a criminal indict-
ment. According to the indictment, on or about April
10, 2014, respondent “did then and there, while using
a vehicle, intentionally flee from Chad Patrick—{phe-
netie}, a person the [respondent] knew was a peace of-
ficer who was attempting lawfully to arrest or detain
the [respondent].” Exhibit 3. The court records of re-
spondent’s conviction leave no doubt that he was
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convicted under subsection 38.04(b)(2)(A) of the Texas
Penal Code, and that he used a vehicle in evading ar-
rest or detention.

Under the Texas Penal Code, a person commits an
offense of evading arrest or detention if he intention-
ally flees from a person he knows is a police officer at-
tempting lawfully to arrest or detain him. Texas Penal
Code Ann. § 38.04(a)(West Supp. 2014). The offense be-
comes a third degree felony, punishable by imprison-
ment for any term between two and 10 years and a fine
not to exceed $10,000, if the person uses a vehicle while
in flight. Texas Penal Code Ann. § 12.34_(West 2011),
38.04(b)(2)(A)(West Supp. 2014). Section 38.04(c) fur-
ther states that the term “vehicle” has the meaning as-
signed by section 541.21 of the Texas Transportation
Code. That statute, in turn, provides that “vehicle”
means “a device that can be used to transport or draw
persons or property on the highway.” Texas Transpor-
tation Code § 541.21(233).

With those elements established, this Ceourt
finds that respondent’s conviction under section
38.04(b)(2)(A) of the Texas Penal Code to categorically
be a crime of violence under 18 U.S.C. § 16(b) because
it involves a substantial risk of the use of physical force
against the person or property of another.

In United States v. Sanchez-L.edezma, 630 F.3d
447 (5th Cir. 2011), tFhe United States Court of Ap-
peals for the Fifsth Circuit, in whose jurisdiction this
case arises, has held that evading arrest with a vehicle
under Texas law constitutes a crime of violence under
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18 U.S.C. § 6816(b). In part, the Fifsth Circuit relied
on the Supreme Court’s decision in the Begay v. United
States, 553 U.S. 137, 144-45 (2008). to find that the of-
fense defined—that—theeoffense—is purposeful, violent,
and aggressive. The respondent claims that the Su-
preme Court’s decision in Johnson v. United States
135S—GC+-2551(2015), changes the outcome of this

case. His argument is lacking, however.

At issue in Johnson was the residual clause of the
Armed Career Criminal Act (ACCA). The Supreme
Court held in Johnson that the ACCA’s residual clause
—,that is, the provision that defines a “violent felony”
to include an offense that “otherwise involves conduct
that presents a serious potential risk of physical injury
to another;”—is vague. Id; 18 U.S.C. § 924(e)(2)(B)(i1).
The Ceourt further found that imposing an increased
sentence under the residual clause violates the Consti-
tution’s guarantee of due process. See Johnson v.
United States, 135 S.Ct.upreme—GCourt—reporter at
2563. The Ceourt overruled its decisions in James v.
United States, 550 U.S. 192 (2007), and Sykes v. United
States, 564 U.S. 1 (2001), which previously rejected the
contention that the residual clause was vague. 1d.

The Johnson Jeknrsern-Ceourt found the ACCA’s re-
sidual clause vague on factors that are not present in
the instant case. The Ceourt was concerned that the
assessment was tied to considering risk in an ordinary
case, but without accounting for “real--world facts or
statutory elements.” Id. The Ceourt also found that
ACCA leaves uncertainty about how much risk it takes
for a crime to qualify as a violent felony.” Id. at 2558.
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The Ceourt held that the ACCA’s structure forces
courts to interpret serious potential risk in light of the
four enumerated crimes and the degree of risk posed
by the enumerated crimes was far from clear. Addition-
ally, the Ceourt found that it had repeatedly attempted
to create a standard for the residual clause, but it
failed to do so, further supporting its vagueness. Id.

Similar to the ACCA, 18 U.S.C. § 16(b) involves a
risk-based analysis of the ordinary case of a predicate
offense. In- JohnsonJeknsen, the Supreme Court iden-
tified the ordinary--case analysis as a problematic fea-
ture of the ACCA’s residual clause. 135_S.Ct.-Supreme
Geurt-Reporter-at 2557-58, 2561. However, the John-
sondeknser decision did not turn solely on the ordi-
nary—case inquiry, and 18 U.S.C. § 16(b) presents
circumstances materially different from those in
Johnsondeknrser. The JohnsondekrserCeourt ob-
served that the uncertainties in the ACCA’s residual
clause may be tolerable in isolation, but their presence
together led the Ceourt to its holding. Id. at 2560.

Section 16(b) of Title 18 is significantly and mate-
rially narrower than ACCA. Unlike ACCA, 18 U.S.C.
§16(b), contains no list of enumerated offenses followed
by an “otherwise” provision that has been treated as
qualifying the predicate offenses; it has been limited to
a narrow risk of force during the commission of the of-
fense; and, the Supreme Court has never disagreed
about its proper construction.

The presence of the enumerated list of offenses in
ACCA was a determinativeing factor in Johnson
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Joknser. The Ceourt also struggled with the enumer-
ated list in Begay v. United States. The Ceourt at-
tributed part of the uncertainty about how much risk
it takes for a crime to qualify to the residual clause’s
structure, which “forces courts to interpret ‘serous po-
tential risk’ in light of the four enumerated crimes —
burglary, arson, extortion, and crimes involving the use
of explosives.” Johnson, 135 S.Ct. at 2558. Jehnsen—
Hatted-States135-Supreme Court Reporter—at2558,
The Ceourt referred to the enumerated crimes in ex-
plaining why its decisions in Begay and Sykes did “not
succeed in bringing clarity to the meaning of the resid-
ual clause.” Id. at 2559. The Ceourt also distinguished
other statutes requiring risk-based assessments in
part because they did not connect the phrase such as
“substantial risks” to a confusing list of examples. Id.
at 2561. Section 16(b) of Title 18, like the statutes the
Ceourt distinguished in Johnson, contains no confus-
ing list to cloud its analysis.

In Sanchez-LedezmaSanehez-Adezma{phonetie],
the Fifth6th Circuit alse did not go beyond the ele-

ments of the offense to consider potential extra-offense
conduct in assessing whether evading arrest under
Texas law fits the definition of Section -16(b). Enlike
Jdohnsen, Sanchez-L.edezma Sanehez-Adezmafocused
on the elements of 18 U.S.C. § 16(b). Absent fromer 18
U.S.C. § 16(b) is the necessity for courts to go beyond
evaluating the chances that the physical acts that
make up the crime injure someone and to evaluate the
risk for injury even after the completion of the offense.
The Johnson Ceourt explained that the ACCA’s inquiry
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into whether a crime involves conduct that presents
too much risk of injury goes beyond the offense ele-
ments. Id. at 2557. The inclusion of burglary and extor-
tion among the enumerated offenses, the Johnson
Ceourt explained, confirmed that courts assessing risk
had to go beyond evaluating the chances that the phys-
ical acts that make up the crime will injure someone.
That was so because risk of injury could arise in a bur-
glary after the breaking and entering had occurred,
and an extortionist might become violent after making
his demand. The consideration of post-offense conduct
was therefore part of ACCA’s inquiry. In contrast, 18
U.S.C. §.16(b) is significantly narrower. Unlike ACCA,
it applies only where the risk of force occurs in the
course of committing the offense. See Leocal v. Ash-
croft, 543 U.S. 1, 10 & n.7 (2007). This means that the
assessment is confined to the risks that arise during
the commission of the offense. See also United States
v. Hernandez-Neave, 291 F.3d 296, 299 (5th Cir. 2001).
Unlike ACCA, 18 U.S.C. §_16(b) does not go beyond the
physical acts that make up the crime. In that regard,
Further—Sanchez-LedezmaSanehez—Adezma properly
looks at the risk of the use of force rather than the
much broader risk of injury addressed in Johnson. The
focus on the use of force during an offense, rather than
on the potential risk and effects of the offense limits
the statute’s reach and avoids the kind of speculation
about extra-offense conduct that the Johnson Ceourt
rejected.

Moreover, the Supreme Court has not repeatedly
failed to construe 18 U.S.C. § 16(b). This concern, also
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absent here, further serveds the Ceourt’s decision in
Johnson to find ACCA vague. The Johnson Ceourt ex-
pressed clear frustration that_it’'s ACCA’s decisions
hadwve been a “failed enterprise.” Bnited-Statesv-John-
son, 135 S.Ct. at Supreme-CourtReporter-2560. In con-
trast,Unlike AGGA; the Supreme Court has rendered
only one significant decision that addresses 18 U.S.C.
§16(b). In Leocal, a unanimous Supreme Ceourt ex-
pressed no uncertainty and had no difficulty adopting
an interpretive framework that identified one offense,
that is, burglary, as the classic example of a qualifying
offense under 18 U.S.C. § _16(b);-and-anether-that-was
not. See Leocal, 543 U.S. at 10. The Ceourt’s analysis
in Leocal undermines respondent’s argument that
the Fifth6th Circuit’s decision in Sanchez-Ledezma
SanchezAdezmea-has been overruled or rendered is-too
uncertain er-everrwled-to be readily applied.

Under Leocal, an aggravated felony for purposes
of 18 U.S.C. § 16(b) is limited to offenses that naturally
involve a person acting in disregard of the risk that
physical force might be used against another in com-
mitting an offense. Leocal, 543 U.S. at 10. The Ceourt
specified that 18 U.S.C. § 16(b) only includes violent,
active crimes. See Leocal, 543 U.S. at 11. To qualify as
a predicate offense under this framework, the offense
must proescribe conduct that (1) naturally involves a
disregard of a substantial risk of force against another,
and (2) the risk of force must arise during the course
of committing (3) an active, violent offense. Id. at 10-
11. Under subsection 16(b), the ordinary case is de-
fined by the elements of the offense, and a court does
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not consider risks that arise only after the physical
acts of committing the crime have been completed. At
issue is whether the offense elements would “naturally
involve a person acting in disregard of the risk that
physical force might be used against another in com-
mitting an offense.” Leocal, 543 U.S. at 11. The analysis
is non-speculative and is consistent with Johnson. If
the risk of the use of force is naturally present in the
elements of the offense, it qualifies as a crime of vio-
lence under 18 U.S.C. § 16(b). See, e.g. United States v.
Diaz-Diaz, 327 F.3d 410, 413-14 (5th Cir. 2003); United
States v. Medina-Anicacio, 325 F.3d 638, 645 (5th Cir.
2003) (possession of concealed dagger not a crime of vi-
olence because an offender commits a crime once he
takes possession of and conceals the dagger and it is
unlikely that any physical force would be used in the
process); United States v. Chapa-Garza, 243 F.3d 921,
924 (5th Cir. 2001) (DWI not a crime of violence be-
cause force against another is virtually never em-
ployed to commit the offense); United States w.
Velazquez-Overa, 100 F.3d 418, 422 (5th Cir. 1996) (in-
decency with a child by sexual contact is a crime of vi-
olence because, due to the-disparity between adult
perpetrator and child victim, there is a significant like-
lihood that physical force may be used to perpetuate
the crime). There is nothing vague orf speculative
about asking whether an offense naturally involves a
risk of the use of force during the commission of the
offense for purposes of 18 U.S.C. § 16(b). The phrase “by
its nature” in 18 U.S.C. § 16(b) compels the application
of the categorical approach, which looks at offense
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elements. See United-States—vVelazquez-Overa, 100
F.3d at 420.

Even if the 5th Circuit’s decision in_Sanchez-
Ledezma SanchezAdezma was overruled by the Su-
preme Court’s decision in Johnson, the prineipalt-hold-
ing in Leocal Sanchez Adezma, thatl evading arrest or
GCede—remains valid. The issue remains whether the
relevant offense constitutes a substantial risk of the
use of physical force under 18 U.S.C. § 16(b). As found
by the Fifth6th Circuit in-_Sanchez-LedezmaSanehez
Adezma, the offense of evading arrest or detention by
vehicle requires intentional conduct and a showing
that the defendant disregarded an officer’s lawful or-
der, which is a clear challenge to the officer’s authority.
The act of defiance of an attempted stop or arrest is
similar to the behavior underlying an escape from cus-
tody and will typically lead to a confrontation that has
the risk of violence. Fleeing by vehicle typically in-
volves violent force that the arresting officer must
overcome. It is immaterial whether use of violent force
actually occurs in a particular case; what matters is
the risk of force was substantial. See e.g., Larian-Ulloa
v. Gonzales, 462 F.3d 456, 465-66 (5th Cir. 2006); Zaidi
v. Ashcroft, 374 F.3d 357, 361 (5th Cir. 2004). Here, re-
spondent’s offense involved prohibited conduct that is
by its very nature provocative and invites a response
from a peace officer trying to affect an arrest or deten-
tion. If burglary by its nature involves a substantial
risk the perpetrator would use force in order to
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complete the crime, so too does the respondent’s evad-
ing conviction.

Accordingly, the Ceourt finds that respondent’s
conviction under section 38.04(b)(2)(A) of the Texas Pe-
nal Code is a crime that, by its nature, involves a sub-
stantial risk that physical force against the person or
property of another may be used. It further follows that
because respondent was sentenced to two years im-
prisonmentinprisenfor the afterthe offense, his convic-
tion constitutes an aggravated felony pursuant to the
definition—at-Section 101(a)(43)(F) of the Act18-USE
§16(0).

RTherespondent has not identified any relief from
removal. Moreover, histhe aggravated felony convic-
tion bars him from seeking asylum, cancellation of re-
moval for certain permanent residents, and all forms
of voluntary departure.

IV. CONCLUSION AND ORDERS

For the reasons discussed, the following orders
shall enter:are-entered.

IT IS HEREBY ORDEREDt-is—hereby—erdered

thate rrespondent shall be removed from the United
States to Mexico on the charge contained in the Notice
to Appear dated April 2, 2015.
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