UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 17-3052
Russell Bucklew
Appellant
V.
Anne L. Precythe, Director of the Department of Corrections, et al.

Appellees

Appeal from U.S. District Court for the Western District of Missouri - Kansas City
(4:14-cv-8000-BP)

ORDER
Before SMITH, Chief Judge, WOLLMAN, LOKEN, COLLOTON, GRUENDER, SHEPHERD,
KELLY, ERICKSON, GRASZ and STRAS, Circuit Judges.

Appellant Bucklew’s petition for rehearing by panel is denied. Judge Colloton would
grant the petition for rehearing by panel.

Appellant Bucklew’s petition for rehearing en banc has been considered by the court and
the petition is denied. Chief Judge Smith and Judge Kelly would grant the petition. Judge
Colloton and Judge Gruender would grant rehearing en banc on Point I of the petition for
rehearing en banc.

Judge Duane Benton took no part in the consideration or decision of the petition for

rehearing en banc.

KELLY, Circuit Judge, dissenting from the denial of the petition for rehearing en banc.
I would grant Russell Bucklew’s petition for rehearing en banc—and reverse the district

court’s grant of summary judgment—for the reasons stated in the dissent from the panel opinion

001a
Appellate Case: 17-3052 Page:1  Date Filed: 03/15/2018 Entry ID: 4639783



in this case. See Bucklew v. Precythe, F.3d ,2018 WL 1163360, at *7 (8th Cir. 2018)

(Colloton, J., dissenting). I would also grant Bucklew’s petition to the extent it seeks

reconsideration of this court’s conclusion, in Bucklew v. Lombardi, 783 F.3d 1120, 1128 (8th

Cir. 2015) (en banc), that those sentenced to death must plead a “feasible, readily implemented
alternative procedure” for carrying out their sentence in order to state a plausible as-applied
claim under the Eighth Amendment. I continue to believe that “[f]acial and as-applied
challenges to execution protocols are different,” that death row inmates “need not plead a readily
available alternative method of execution” to bring an as-applied challenge, and that “[a] state
cannot be excused from taking into account a particular inmate’s existing physical disability or
health condition when assessing the propriety of its execution method.” See id. at 1129 (Bye, J.,
concurring in the result). “While the Supreme Court has been clear on the general proposition
that, so long as a state-imposed death penalty is constitutional, there must be some way for states
to carry out executions, the Supreme Court has also been clear that some individuals cannot be

executed.” Id. at 1130 (collecting cases); see also Madison v. Alabama, 138 S. Ct.  , 2018

WL 514241 (Feb. 26, 2018); Dunn v. Madison, 138 S. Ct. 9, 12 (2017) (Ginsburg, J.,

concurring). In my view, neither Glossip v. Gross, 135 S. Ct. 2726 (2015), nor any subsequent

case from the United States Supreme Court dictates the result this court reached on this issue in

Bucklew v. Lombardi, 783 F.3d 1120 (8th Cir. 2015) (en banc).

March 15, 2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
002a
Appellate Case: 17-3052 Page: 2  Date Filed: 03/15/2018 Entry ID: 4639783



	BucklewAppA-1
	UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

	BucklewAppA-2
	2018-03-06 Opinion Filed [dckt ]

	BucklewAppB
	BucklewAppC
	BucklewAppD
	BucklewAppE
	BucklewAppF
	14-2163
	03/06/2015 - opinion, p.1


	BucklewAppG
	BucklewAppH
	94 Hamm Submission of Heath Report
	Appendix A
	AL Hamm mjsh exam report 3-5-2018 Final

	BucklewAppI
	BucklewAppJ
	BucklewAppK
	BucklewIFPPetAppCover.pdf
	No. 17-
	In The
	Supreme Court of the United States
	Russell Bucklew,
	Anne Precythe, et al.,
	On Petition for a Writ of Certiorari  to the United States Court of Appeals  for the Eighth Circuit
	Petition appendix
	table of contents


