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QUESTIONS PRESENTED

(1) Whether convicted sex offenders ate “required to register” under the federal Sex Offender
Notification and Registxation Act (“SORNA”) while in custody, regardless of how long
theﬁr have until release.

(2) Whether all offenders convicted of 2 éualifying sex offense prior to SORNA’s enactment
are “required to register’” under SORNA no_latér than August 1, 2008.

(3) Whether a defendant violates 18 U.S.C. § 2250(a), Whi;h requires interstate travel, where

| his only fnoveme_nt between states occuts while he is in the custody of the Federal Buteau
of Prisons and setving a prison seatence.

(4) Whether SORNA’s &elegétion of authority to the Attorney General to issue regulations

under 42 U.S.C. § 16913(d) violates the nondelegation doctrine.
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PETITION FOR A WRIT OF CERTIORART

Petitioner Herman Avery-Gundy respectfully petitions for a writ of certiorati to review
the judgments of the United States Court of Appeals for the Second Circuit.

'OPINIONS BELOW

The Second Circuit Court of Ap?éals issued two opinioné. One 1s fépdrtéd at 804 F.3d
140. The other opinion is an unpublished summary order, but appears at 2017 WL 2703578
~and Pet. App. 1.

STATEMENT OF JURISDICTION

The district court had jutisdiction pursuant to 18 U.S.C. § 3231 and enteted judgfnent
on June 16, 2016. T he Sécond Citcuit had jurisdiction pursuant to 18 U.S.C. § 3742 and 28
U.S.C. § 1291 and entered judgment on June 22, 2017. This Court has jurisdiction putsuant to
28 US.C. § 1254(1). |

RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS

The reievant Constitutional provision is U.S. Const. Att. 1§ 1, which states that “All
leglslatwe Powers hetein granted shall be vested in a Congress .. |

The relevant statutoty provisions are codified at 18 U.S.C. § 2250(a) and 42 U.S.C.
§ 16901 ef seq., particularly 42 US.C. § 169131 |

Title 18 U.S.C. § 2250(a) provides, in relevant patt,

142 US.C. § 16913 was subsequently transferred to 34 US.C. § 20913.



() In general. — Whoever —

(1) is required to register under the Sex Offender Registration and |
Notification Act; . .. ' '

(B) travels in intesstate or foreign commerce, or-entets of leaves, ot
resides in, Indian country; and a

(3) knowingly fails to register or update a registration as required by the
Sex Offender Registration and Notification Act; '

shall be fined under this title o imprisoned not more than 10 yeats, or
both. ' '

Title 42 U.S.C. § 16913 provides:

(a) In general. A sex offender shall register, and keep the registration cutrent, in
each jutisdiction where the offender resides, where the offender is an employee,
and where the offender is a student. For initial registration putposes only, a sex
offender shall also tegister in the jutisdiction in which convicted if such
jurisdiction is different from the jurisdiction of tesidence.

(b) Tnitial registration. The sex offender shall initially register—

(1) before completing a sentence of imprisonment with respect to the offense
giving tise to the registration tequitement; ot

(2) not later than 3 business days after being sentenced for that offense, if the
sex offender is not sentenced to a tetm of imprisonment.

(¢} Keeping the registration custent. A sex offender shall, not later than 3
business days after each change of name, residence, employment, or student
status, appeat in person in at least 1 jurisdiction involved pursuant to subsection
(a) of this section and inform that jurisdiction of all changes in the information
required for that offender in the sex offender registry. That jutisdiction shall
immediately provide that information to all othet jutisdictions in which the
offender is required to registet. '

(d) Initial registration of sex offenders unable to comply with subsection (b} of
this section. The Attorney General shall have the authority to specify the
applicability of the tequirements of this subchapter to sex offendess convicted
before the endctment of this chaptet or its implementation in a particular
. jutisdiction, and to ptescribe tules for the registration of any such sex offenders
and for othet categotics of sex offenders who are unable to comply with
subsection (b) of this section. ' '

(e) State penalty for failure to comply. Bach jutisdiction, other than a Fedetally
tecognized Indian tribe, shall provide a ctiminal penalty that includes a
‘maximum term of imptisonment that is greater than 1 year for the failure of 2
sex offendet to comply with the requitements of this subchapter.



STATEMENT OF THE CASE

Petitioner was chatged by indictment in the Southesn District of New York on January
1,3, 2013 with one count of violating 18 U.S.C. § 2250(a) for traveling in interstate commetce
and theteafter failing to register as required by the Sex Offender Registration and Notification
Act (SORNA). ﬁe- was convicted following 2 bench trial and sentenced to time served and
five yeats of supervised release.

| Pétitione; was convicted of the statt;, sex offense that creates his registration obligation

| on October 3, 2005. That day, he entered an Afvrd plea to Sexual Offense in the Second
Degtee, in \.riolafion of Maryland Criminél Law §3—306. He was sentenced to 20 yeats in
;-)ri.son_, with ten years suspended, and five years of probation.

At the time of this conviction; Petitioner was under federal supervised release following
2 1994 federal drug conviction in the Eastern District of Pennsyk}ania. The Maryland state
conviction triggered a violation of this federal supervised release, fot which he was sentenced
to..! 24 months’ prison, to be sérved consecutively. |

In 2011, Petitioner completed the carcetral portion of his Maryland sentence and was
deemed patoled by state authorities. He remained in physical custody in Maryland, however,
now under the jutisdiction of the Federal Bureﬁu of Prisons (“EOP”) for ‘service of his
consecutive federal violation sentence. The BOP designated Petitioﬁgr to FCI Schuyikill to
serve that sentence. In July 2011, he was physically transported from Maryland to FCI
Schuﬂkiﬂ, which is in Pennsylvania, .

After Petitioner was rnéved to.Penﬁsyivania, the BOP _determined that he could serve

the final portion of his sentence in a community cotrections facility, or halfway house, in New



York. The BOP ordered Petitioner’s transfer via “unescorted cémmitmentﬂ” to the Bronx

Residential Re-Entry Center (RRC) located in New York. Duting an approximately eight-hour

futlough on July 17, 2012, Petitioner transferred from FCI Schuylkill to thl'-: Bronx RRC.

Petitioner was “in the custody of the BOP” at the time he moved between Pennsylvania and

New York.\
Petitioner remained at the Bronx RRC until August 27, 2012, when he was released
from custody. He was approved for rele%se to an address in the Bronx. Following his release
from BOP custody, Petitioner lived in New York and did nof_ travel between states.

Petitioner was atrested in the Bronx, New Yotk on October 24, 2012 and ultimately
charged with a violation of 18 U.S.C. § 2250(a). The indictment against him charged that, from
in ot about August 2012 through October 2012, being an individual required to register under
SORNA, he traveled from Pennsylvania to New Yori{ and thereafter resided in New Yotk
.With'out registeri_ng as a sex offender in New York.

In the.district coutt, Petitioner moved to dismiss the indictment for failure to state an
offensé under § 2250(a). He recognized that he could be subject to state ctiminal penalties for
failing to register as required, but argued that he was not subject to liability under § 2250(a)
because his only interstate movement occurreci while he was in BOP <.:ustody. with at least
fhirty days remaining on his sentence — meaning he was not yet “required to registet” under
SORNA at'the time of this movement. Petition& further asserted that the indictment should
be dismissed because criminal liability under §2250(a) could not be based on custodial

movement between states. He additionally raised several constitutional challenges to SORNA.



On Maﬁ 22, 2013, the disttict court granted Petitionet’s motion to dismiss, finding that
he was not “required to register” within the meaning of'§ 2250(a) (1) at the time of his alleged
interstate travel. The district court declined to reach his other ar.gurr;e;_nts for dismissal. The
governmentﬂmoved for reconsideration of this dismissal, which was denied. The government -
then appealed the dismissal.

On .September 14, 2015, the Second Circuit teinstated the indictment against
Petitioner. See United States v. Gundy, 804 F.3d 140 (2d Cir. 2015). In bi:ief, the Circuit concluded
that Petitioner was “required to register” within the meaning of 18 U.S.C. § 2250(2)(1) before
his interstéte movement, and therefore that the indictment should not have been dismissed.
The court held that Petitioher was required to regisfer no later than Auguét 1, 2008, when the
. Attorney Génegal appﬁed SORNA to pre-Act offenders. The Circuit declined to reach
additional arguments offered Ey Petitioner in support of dismissal.

Following remand to the distsict court, Petitioner renewed his motion to dismiss the
indictment based on arguments not previously addressed by the district or circuit coutt
| Specifically, Petitioner renewed his arguments that (i) he could ﬁot be liable for a violation of
§ 2250(a) because his only alleged intetstate travel was while he was in the custody of the BOP;
and (if) SORNA improperly delegates legislative authority to the Attorney General, in violation
of the Nondelegation Doctrine.

The district court rejected Petitionet’s renewed motions to dismiss. Petitioner and the
gover.nmené agreed to conduct a bench trial on stipulated facts and agreed, z'ﬂ‘rer atia, that

Petitioner’s only interstate movement occurred while he was in federal BOP custody.



On March 28, 2016, the district coutt conducted the bench 'grial and found Petitioner
guilty of violating 18 U.S.C. § 2250(2). The court sentenced Petitioner to time served and ﬁve.
yeats of _supérvised telease. The final amended judgment was cntefed on June 16, 2016.

Petitioner appealed his conviction to the Second Circuit. On June 22, 2017, the Circuif
issued an unpublished summaty order upholding Petitioner’s conviction. The Circuit
concluded that i'lis interstate movement was sufficiently volunfary to sqtisfy the travel
requitement of § 2250(2), assuming without deciding that the statute requires voluntary travel..

| REASONS FOR GRANTING THE PETITION
In Carr v. United States, this Court held that 18 U.S.C, § 2250(a) has tﬁree elements that
‘tmust be satisfied in sequence. The govérnment must prove, first, that the defendant is
“tequiré_ci to registér undet” SORNA,; second, that he then “travels iﬁ interstate or foreign
commetce”; and, ﬁngﬂy thaf hé theteaftgr “knowingly fails to register or update a registration
as required by” SORNA.
| In the prototypical § 2250 prosecution, a defendant resides out of custody in Stgte A
‘and is required to register in that state as a sex offendér. He then travels to State B and fails to
fégister. Here, however, the Second Circuit sanctioned prosecution of a defendant whose only
travel between states occurred while he was in -cusltody serving é sentence, and who remained
c‘ontinuc)usif in one state following his release from custody. In rdoing so, the Second Circuit
erroneously interpreted § 2250(21) to require sex offenders to patticipate in SORNA’s
community registration progtam whil;: in prison. This is an interpretation that has not been

endorsed by any other circuit; which conflicts with the Attorney General’s interpretative

Guidelines: and which is not consistent with the purposes of SORNA. It also conflicts with



the reasoning of this Coutt’s decisions in Carr v. Unied States alnd.Reyfza/-ds v, United States, and

disturbs the traditional state-federal enforcement balance that SORNA sOughf to maintain,
improperly subj'ecu'ng to federal prosecutioﬁ individuals who teside continuously in one state
following their telease from custody. The decision aisé imposes a signiﬁcant and unnecessary
burden on state‘é to th;? eﬁtent that it holds SORNA gequi;es tegistration of state offenders
while they are in jail and prison.

In addition, the Second Circuit érroneously coﬁcluded that a custodial prisqn transfer
can constitute “travel,” an essential conduct element of a § 2250 offense. The Circuit aiso-
declineéi t;) hold that this essential conduct element réquired voluntaty acrtion. These decisions
tun éfoul of fhe fundamentai requitement that criminal liability be predicated on voluntary
conduct. They are ‘also an incorrect reading of the text of § 2250(a), inc;)nsistent with the
statutoty context, intent and history.

Il?inally, this Coutt should tlake the oppottunity to address a frequently recurring
question in SORNA cases, which impacts hundreds of thoﬁsands of individuals -- the question.
of whether Congress ?roperly delegated to the Attorney General the question of whether
SORNA’s registration requitements should apply to offenders convicted prior to SORNA’s
enactment. The Court should rule that this was not a propet delegaﬁon of legislative authority.

ARGUMENT
SORNA Does Not Require Sex Offenders to Register While in Custody

Section 2250(a) of Title 18 subjects to federal prosecution ahyone who is (i) “tequired
to register under” SORNA; (ii) thereafter travels in interstate commerce; (iif} and knowingly

fails to register or update a registry as requited by SORNA. See Carr, 560 U.S. at 445-46. The



three elements must be met sequentially, Jd The dispute in this case relates to what satisfies
§ 2250(a)(1) and starts the sequence.

The Second Circuit held that individuals like Petitioner, who wese convicted of a
qualifying sex offense b(;fore' SORNA was_enacted, are “fequired to register”.as of August 1,
2008 (the (iate that the Circuit finds that the Attorney General effectively applied SORNA to

| such pre-Act offendets). In other words, the Circuit.héld that sex offenders are lega[ly required
to participate m community sex offender registration programs wl;ﬁlé in ptison, regardless of
how man& months ot years they have 'rema.iriing on their sentence. This interpretation of
§ 2250(a) has not been endorsed by any other Circuit and is not consistent WIth the statutory
text, the Attomey General’s mterpretative Guldehnes or the legislative intent of SORNA

In Cariv. United States, this Court held that conviction for a qualifying sex offensc is not
the e\}en_t that &iggers the stast of § 2250(a)’s sequence. See 560 U.S. at 446-47, n.4.- Instead the
sequence is triggered when an individual is “requited to register under” SORNA, as the text
plainly states. I4. As a result, if an individual’s only interstate ttavelloccurs before he is required
to register uﬁdet SORNA, theﬁe is no violation of 18 U.S.C.'§ 2250. See id.; see also Reynolds ».

United States, 132 S. Ct. 975, 980 (2012). | |

| In both Carr and Reynolds, ;he defendant’s intcrstafe travel occutred either before
SORNA was enacted or before tﬁe Attomey General validly applied SORNA to pre-Act sex
offenders. Bithet way, the individual could not have been “;eéuired to registet” under SORNA
at the time of his interstate travel and therefore was not liable under § 2250(a). However, in

those decisions this Court did not further detail when the first element is met.



The quelsrion of what starts this sequeﬁce and satisfies the first element of § 2250(2)
was the focus of Petitioner’s initial motion to dismiss and appeal. The most natural reading of
the text is that the sequence starts when a person is required to register under SORNA,
meaning that he is presentiy, actually required to register as a sex offender under federai law.
Under this reading, § 2250(2)(1) incotporates by reference the various provisions of SORNA,
42 U.S.C §§ 16901 ¢ seq., detailing who is required to registet, when someone must registet,
and what. repistration entails. See United States v. Robbins, 129 F.3d 1317, 134 (2d Cir. 2013).

‘Reading § 2250 to incorporate the other statutory provisions of SORNA is the only
way to idéntify who may be. criminally liable under the statuté, to give content to the phras.e
“to register,” and to detail what an individual must do to avoid criminal liability. As the Circuits
have recoginized, “§ 16913 anci § 2250(a) have to be considered in tandem, because the former
gives the latter substance.” Robbins, 729 F.3d at 134; see also United States v. Gugman, 591 F.3d
83, 90 (2d Cir. 2010) (stating that § 16913 gives § 2250 substance); United States v. Sanders, 622
FBd 779, 783 (7th Cit. 2010) (explaining that § 2250 attacﬁes criminal penalties for those who
faﬂ to comply with registration requirements of § 16913 and travel interstate, and that the two '
statutes ate “inextricably intertwined”). Thus, 42 US.C. § 16913 dictates when an offendet is
“requited to register under” SORNA, as that phrase is used in § 2250(a).

Section 16913 contemplates three catcgo.ries of individuals who may be required to
registet under SORNA: (5) futﬁxe offendefs who will be convicted of a qualifying sex offense
| and sentenced to priéon, see 42 U.8.C. § 16913(b)(1); (i) future offenders who will be convicted
but not sentenced to prison, see § 16913(b)(2); and (iii) offenders @ke Petitionet) convicted of

2 sex offense before SORNA’s enactment, who might be in ot out of custody, s § 16913(d).



Futute offenders sentenced to prison must register “before completing a sentence of
imprisonment with respect to the offense giving rise to the registration requirement.” 42
S US.C. § 16913(b)(1); see alio 42 US.C. § 16917(a) (requiring “apptopriate official” to notify
offenders of duty to -register “shottly before release of the sex offendet from custody”). Futute
- offenders who are not seatenced to ?rison mu_ét register “not later than 3 business days after
| being sentenced for that offense.” 42 U.S.C. § 16913(b)(2). The Attorney General determines
registration requirements for pre-Act offenders or those in juriscﬁctions which have not
implemented SORNA, and has stated that they should register as requited by §16913. See 42
U.S.C. § 16913(d); 73 Fed. Reg. 38,003

Both §§ 16913 and 16917 ate specifically keyed to an individuai’s custodial status:
individuals are not requited to register upon conviction for a quah'fying sex offense, or even
immediately following sentencing if they are in custody. Instead, they are informed of their
duty to register and must register within a cettain timeframe pegged to when they will be free
in the community. This comports with anothet provision of SORNA, 42 US.C. § 16915,
“which specifically states that offenders need not register while in custody. 42 US.C. § 16915(a)
(“sex offender shall keep the registraﬁon cutrent for the full registration petiod (excluding any
time the sex offender is in custody or civilly committed)”).

The Attorney General’s Guidelines suppozt this plain reading of the text. The Attorney
General dictates; the registration obligations of pre-Act offenders. ‘These Guidelines are also
essential to “eliminate the very kind of vagueness and uncertainty that criminal law must seck

' to avoid.” Reynolds, 132 S. Ct. at 982,

10



Like the text of SORNA itself, the Attotney General’s Guidelines tie an individual’s
dﬁty to regiéter under SORNA to his custodial status and do not tequite registration by pre-
Act incarcerated offendets until shortly before release from custody. The Guidelines explain
that pre-Act offenders in prison at the time of SORNA’s implementation are required to
regiéter within the “normal SORNA time frame,” which means shortly before release from
ptisor. 73 Fed. Reg.\ 38,063-64. The Attorney General further states:

“Shottly” does not prescribe a specific time frame, but jurisdictions should

implement this requirement in light of the underlying objectives of ensuring that

sex offenders have their registration obligations in mind when they are released,

and avoiding situations in which registration information changes significantly

between the time the initial registration procedures are carried out and the time

the offender is released. '

73 Fed. Reg. 38,063.2

Similarly: if a pre-Act offender completed his ptison term for the sex offense, but is in
éustody for a different offense, the registration process is the same — he should register when
released from imprisonment:

the notmal SORNA initial registration procedures and timing requirements will

apply, but with the new offense substituting for the predicate registration

offense as the basis for the time frame. In othet words, such a-sex offender

must be initially registered in the manner specified in SORNA § 117(a) ptior to

release from imprisonment for the new offense that brought him back into the

system’ . ...

73 Fed. Reg. 38,063. This link between registration requirements and an individual’s-custodial

status accords with the Guidelines’ repeated recognition that registries are aimed at offenders
P gl

2 This timing is consistent with Federal Bureau of Prisons regulations which require registration “at least 5
days prior to release,” but not earlier. 18 U.S.C. § 4042(c)(2); ser alsa BOP Program Statement 5141.02 at 11,
Inmates like Petitioner who ate transferred to a pre-release community based program, or halfway house,
must complete registration while at the halfway house. See BOP Program Statement 5141.02 at 8.

11



in the community. See 73 Fed. Reg. 38,044 (“In their most basic chatacter, the registration
aspects of these'programs are systems for _tracking sex offenders following their release into
the c:om_munitl?y.”)'; 73 .ch. Reg. 38,046 (“registration requirements generally come into play
~when éex offenders are feleased from imprisonment”).

Consideting SORNA’s various statutoty provisions togethet, and reading them in light
of the At£0rney Geﬁeral’s Guidelines, sex offendets in prisoh,-és Petitioner was in 2008, should
not be “required to register” for purposes of 18 US.C. § 2250(&) (1) ﬁntil shottly before the
end of their sentence of imprisonment.

Undet the specific facts of Petitionet’s case, therefore, he w.as not required to register

until August 2012, shortly before his release from custody.: Because all of his interstate
movement following his 2005 sex offense conviction oceutred before Aug.ust 2012, while he
was still in custody with at least thirty days remaining on his prison sentence, Petitioner should
| ~ not be guilty of a violation of 18 U.S.C. § 2250(a). |
Rather than adopting this reading of § 2250(a), the Second Circuilf held that all pre-Act
offenders are required to register no later than August 1, 2008, regardiess of theit custodial
status. For the reasons detailed above, this hoiding is qot consistent with the text of the statute.
Iralso conttadiéts the reasoning of this Court in Carr and the Attorney Genetal’s Guidelines.
Furthef, the Second Circu'it"s decision is difficult to square with the legislative goals of
SORNA. Thete are two overtiding statutory putposes ignored by the Second Citcuit’s reading
of SORNA: Congress’s aim of monitoting sex offendets in the community, to protect the
.public, and Congress’s goal of maintaining the preexisting state—federai.balance, whereby states

retain primary responsibility for registering and supetvising state sex offenders.

12



SORNA’S focu_s on offenders in thé community tuns throughout the law. 42 Us.C
§ 16915(a) specifically exclﬁdcs from the registration period “any time the sex offender is in
custody or civilly éomm.ittcd.” Offendets in custody ate not notified of their registration
- obligations undl “shortly” before release. 42 US.C. § 16917(2). Section 16913 requires
.registtation in each place an individual resides, works, ot is a student, plainly contemplating 2
petson out of prison who might live, work and study in different places. Offenders are
petiodically requited fo report in persén, which would be impossible duting incarcetation. See
42 US.C.. §§ 16913, 16916, These provisions uniformly evince the Congtessional
.presuppositior-x that offenders v\aill be out Qf custody when participating in these registfies.

Sex offender registration schemes like SORNA focus on offenders who ate out éf
custody for an obvious teason: there is no need to establish .an elaborate set of regiétrétioh .
rules té monitor offenders in custody, because they are already thoroughly monitored and
restricted by the fact of being incarcerated. As thé Attorney General’s Guidelines state,
registration requirements |

generally pfesuppose thé case of a sex offender who is free in the community.

Whete a sex offendet is confined, the public is protected against the risk of his -

reoffending in a more direct way, and more cettain means are available for

tracking his whe;eabouts. '
73 Fed. Reg. 38,068. From a state’s standpoint, requiring incarcerated individuals to patticipate
in its community sex offender registry program is entirely unnecessaty and butrdensome.

The Second Citcuit’s interpretation of § 2250(a) also disrupts the traditional state-
fedetal balance that Congress sought to presetve in enacting SORNA. ‘Thete is no federal
police power ana it is not cleat what, if any, authotity the federal government would have over
state sex offenders who reside coﬁtinuously in one state. See Unsted States v. Kebodeanx, 133 3.
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. Ct. 2496, 2507 (2013) (R_oberts, 1. concﬁrring). States have always maintaiﬁed primaty
responsibility for registering and monitoting state sex bffcnders, like Petitioner. SORNA
" should not be read to distupt this _balance _b}lr imposing federal criminal liability on state sex
offenders who reside contiﬁUously in one state following their release from cusfody, especially

since there is no: obvious federal interest in such a case.

POINT II

_ Liability for a Violation of 18 U.S.C. § 2250(a) Should
Not Be Predicated on Involuntary or Custodial Movement

The Second Circuit also ¢rroneousiy concluded that a cﬁstodial prison.. transfer could
constitute “travel” within the meaning of § 2250(2) and declined to require proof of voluntary
conduct to satisfy this element, in céntravention of fundamental pre(;,epts of ériminal law.

The second elemént of 18 U.S.C. § 2250(a) — interstate travel — is, in the words of this

Court, “the very conduct at which Congtess took aim” in enacting the law. Carr, 560 U.S. at

454. Interstate travel is a critical component of the actus reus of the federal crime and a specific

aspect of “the harm Congress séught to punish.” Id.

Because interstate travel is an essential component of a violation of § 2250(z), the
question becomes what “travel” means in this context. Considering the statutory te);t and
legislative histoty of SORNA, and background principles of ctiminal law, Petitioner argued
~ that the Secbnd Circuit-shoulci find that the requisitc tra?él must -be noncustodial and
- voluntary. Howevet, thé Circuit held that a custodial prison transfet could constitute “travel”
and declined to hold that any travel must be voluntary. Both conclusions were wrong,

SORNA does not deﬁ;fxc the term “travels,” as used in 18 U.S.C. § 2250(a)(2) (B). To

interpret statutoty provisions, this Court begins with the words’ ordinary meaning. See Swith
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v. United States, 508 U S. 223, 228 (1993). At the same time, it considers the context, including
surrounding provisions and the strlucture, history and purpose of the statute. Se, e, (g.,}ﬁibrdmnéz'
v. United States, .1.35 S. St. 2259, 2267 (2014). “Statutory language ‘cannot be construed in a
vacuum. It is a fundamental canon of statutoryl construction thét the words of a statute must
be read in their context and with a view to their place in the ovetall statutory scheme.” Sturgeon
v. Frost, 136 S. Gt. 1061, 1070 (2016) {quoting Reberts ». Sea-]and Services, Inc., 132 S. Ct. 1350
.‘ (2012)); see also Yares z).i Uﬂ_z'tgd Ay m;‘&f, 135 S. Ct. 1074, 1084-85 (2015); ja_laméﬂ v, United S, tates,
559 U.S. 133, 139 (2010).

‘These general rules of statutory constructionl have been repeatedly apph'ed to SORNA,
whose provisions must be interpreted with reference to one another and the statutorf scheme
as a whole. See, e.g, United J’ tates . Rabbi}zf, 729 F.3d 131, 134.(2(:1 Cir. 2013); United States .
Abescander, 802 F.3d 1134, 1140 (10th Cir. 2015). L

In interpreting § 2250(a), this Court should be guided by its recent decisions reading
statutory wotds with a view towards their overall context. In Yases . United States, for example,
this Court held that 2 commercial fisherman could not be liable under a p_rovision of the
Satbanes-Oxley Act of 2002, 18 U.S.C. § 1519, for disposing of illegally harvested ﬁéh to
conceal that they had been caught. Section 1519 criminalizes altering, destroying, mutilating,
ot .conceaﬁng any “tangible obje;:t,” and the Court ;onceded that a fish was literally a tangible
object. 135 S. Ct. at 1079. Nonetheless, based on the statutory context, the Coutt lirrﬁt;ed the
definition of “tangible object” to one that is used to record or preserve information, and

rejected Hability for the fisherman. 14 at 1079, 1083.
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Just as in Yates, ﬁs Coutt should find that meaning of “travels” is informed and Iimi&:d
by its stafutory context: whén § 2250(a) criminalizes “travel]] in ifterstate or foreign -
commerce,” the overall statutory scheme rfzakes clear that this means community, ﬁot
custodial, travel. SORNA’s focus lon sex offenders who have been released from custody and
ate .at large in the community runs throughout the statutory text and legislative histoiy, as
described above. The law clearly targets offenders in the commﬁnity, not in custody.

Consideting this context and background, it is clear that § 2250(21).’3 intesstate trével
| requirement was not intended to be met by the custodiz;l movement of prisoners like
Petitioner. Instead, when that provision of SORNA references travel, it is intended to apply
only to the travel of individuals §vho have alteady been released into the community — not to
those completing an intetstate prison transfet.

Even apart from the statutoty text and intent of SORNA, this Coutt should find that
custodial moverﬁent cannot give rise to criminal liability because such movement is not truly
voluntary.' With extremely limited exceptions, criminal liability must be pfemised on voluntary
action. The requirement of vdluntarylacri*on is one of the basic principles of criminél common
law, the background against \;v_hich Congtess legisiates. See Urfz.iz‘ed,S tates v. Nueci, 364 F.3d 419,
423 (2d Cit. 2004). As a résﬁlt, coutts routinely_read voluntariness r'equiremen'ts into féderal
criminal statutes even if they are not stated explicitly. See, e.g., United States v. Rodrignes, 416 F.3d
123, 125 (2d Cit. 2005) (requiting voluntaty reentry attempt under 8 US.C. § 1326, though
term “volﬁn_tary” is not in statute); Unired States v. ‘Ga:ffzex, 295 F.3d 293, 302 (2d Cir. 2002)
(interpreting 18 U.S.C. § 922(g)(1) to require voluntary possessidn of a firearm). Courts have

read such a voluntariness requirement into statutes that require interstate travel or the usé of
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interstate facilities. See, e.g., Unsted States v. Gibson S, pm’a/y Co., 507 F.2d 446, 449 (9th Cir. 1974)
(stating that 'fravel Act reﬁ;ui‘res proof of the voluntary use of interstate facilities); Unsted States
v. Gebhart, 441 F.2d 1261, 1263 (6th Cir. 1971) (requiring proof of voluntary ttax-rel in interstate
commerce or the voluntary use of the facilities of interstate commerce).

Considering this fundamental tenet of ctiminal law, a critical component of the conduct
cofhprising a § 2250(a) violation — interstate travel — must be voluntary, and thé Second Circuit
was wrong to decline to impose such a requirement.

POINT II1
SORNA Impropetrly Delegates Legislative Authority to the Attotnéy General

Finally, the Court should find that the application of SORNA’s registration
teqqiren_lents to, offenders such as Petiﬁoner, who were convicted of a sex offense prior to
SORNA’s enactment, violated fhe Nondelégation Doctrine.

Coﬁ‘gress did not determine SORNA’s applicability to individuals convicted of a sex
offense prior to its enactment. Instead, 42 U.S.C. § 16913@) delegated to the Attorney General -
the “authority to specify the applicébility of the requirements of this title to sex offendets
convicted befote the enactment of this Act . . . .

The authority'tp legislate is enttusted solely to Congress. US Const. Art. T §§ 1, 8.
“Congress manifestly is not pf:rl’nitted to abdicate or &ansfer to others the légisiaﬁve
functions™ with which it is vested. Panama Refining Co. v. Ryan, 293 U.S. 388, 421 (1935). This

“nondelegation doctrine is rooted in the principle of separation of powers . . .. Mistretia v.

United States, 488 U.S. 361, 371 (1989).
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While the Nondelegation Doctrine does not prevent Congress from “obtainiﬁg" the
- assistance of its coordinatc Branches,” it can do so only if it providcs clear guidance. Id at
372—73.7 “So long as Congress ‘shall lay down by legislative act an intelligible principle to which
the petson ot body authotized to [e?&ercise the delégated authority] is directed to éonférm,
such legislative action is not forbidden delegation of legislative power.” 14 at 372-(quotin.g
]W’ Hampton, Jr., & Co. v. United States, 276 U.S. 394 (1 928)). |
In boih I;aﬂaﬂza Refining Co. and Schechter Po.z{/,ﬁy Corp. v. United States, 295U.8. 495 (1935),
this Court held that Colngress had unconstitutionally authorized the Executive to make laws
b'ec.ausc' it “had failed to articulate any policy or standard that would setve to confine the
discretion of the authorities to whom [it] delegated power.” Mistretta, 488 U.S. at 374, n.7.
Sknﬂariy, in SORNA Congress failed to articulate any policy to guide the Attofnéy
General in determining the law’s applicability to pre-Act offendets. Congress gave no guidance
as £o how the Attorney Gem;rai should exercise this delegated authority. Because of this lack
of an intelligible principle, jurists have repeatedljr questioged whether Congress could
consﬂtutior;ally make this delegation. For example, in his diss¢nting opinion in.Rejma/dJ‘ .
United States, Justice Scalia questioned whether Congress could constitutionally take such
action, noting this “sailfs] close to the wind with regard to the principlé tilat legislative ?owers
are nondelegable.” 132'S. Ct. 975, 986 (2012); see also Ur;zz‘ted States v. Fuller, 627 F.3d 499, 509
(2d Cir. 2010) (Raggi, J., concutring), vacated on other grounds by Fuller v. United States, 132 8. Ct.
1534 (2012); United States v. Hinekley, 550 F.3d 926, 948 (10th Cir. 2008) (Gorsuch, concurting),

abrogated on other grounds by Reynolds v. United States, 1328. Ct. 975 (2012).
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Because SORNA grants the Attorney General unfettered discretion to determine who
is subject to criminal legislation without an “intelligible principle™ to guide this discretion, it
violates the nondelegation doctrine.

'CONCLUSION

The petition for a wtit of certiorati should be grantéd.

Dated: New York, New York
September 20, 2017 ,

' Respectfully submitted,

Federal Defendets of New York, Inc.

o W
Safah Baumgartel, Esq.

Attorney for Herman Avery Gundy
52 Duane Street, 10th Floor
New York, New York 10007

Tel.: (212) 417-8772
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16-1829
Usdted States v Gandy

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. Qf'I‘ATION TO A
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007 IS PERMITTED AND };S GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL HULE 32.1.1, WHEN
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WI"fH THE NOTATION
“SUUMMARY ORDER”). A PARTY CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON

ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated tefm of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Coutthouse, 40 Foley Square, ifi the City of New York,

on the 227 day of June, two thousand seventeen.

PRESENT: :

RICHARD C. WESLEY,

SUSAN L. CARNEY,

CHRISTOPHER . DRONEY,
Ciirenit Judges.

UNITED STATES OF AMERICA,
Appeliee,
V.

HERMAN AVERY GUNDY, AKA HERMAN
GRUNDY,

Deferdant-Appellant.

FOR APPELLANT:

FOR APPELLEE:

No. 16-1829

SARAH BAUMGARTEL, Federal Defenders
of New York, Inc., New York, NY.

AmI J. BOvE HI (Brendan F. Quigley,
Brian R. Blais, on #he brigf), Assistant United
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States Attorneys, for Preet Bharara, United
States Attorney for the Southern District of
New Yorl, New York, NY. '

Appeal from a judgment of the United States Disttict Court for the Southern District

of New Yotk (Oetken, /).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED,
ADJUDGED, AND DECREED that the June 16, 2016 judgment of the District Court 1s
AFFIRMED. |

Defendant-appellant Herman Gundy appeals his conviction an& sentence, following a
bench trial on sitipulated facts, for one count of failing to register as a sex offender after
traveling in interstate commetee, in violation of the Sex Offender Registration and
Notification Act (“SORNA™), 18 US.C. § 2250{a). We assume the parties’ familiarity with the
underlying facts and the procedural history of the case, to which we refer only as necessasy to
explain our decision to affirm. |

While serving a federal sentence for violating Matyland Criminal Law § 3-306, Sexual
Offense in the Second Degree, during his supervised release for a prior federal offense, Gundy '
was transferred from Maryland to a federal ptison in Pennsylvania. See United States v. Gundy,
804 12.3d 140, 143 (2d Cir. 2015). As he approached the end of his federal sentence, Gundy
authotized the Department of Justice to make arrangements for his move to community-based
custody. He was ordered to be transferred to the B.ronx Residential Re-Entty Center, a halfway
house in New York, and he was granted a futlough to travel unescorted on a commercial bus
on July 17, 2012, from Pennsylvania to the Bronx. Gundy arrived at the Re-Entry Center as
planned, and, on August 27, 2012, was teleased from federal custody there to 2 private .
tesidence in the Bronx. Gundy did not register as a sex offender in either Maryland or New
York, as state law required, and was atrested and charged under 18 U.S.C. § 2250. Id. at 144.
Aftet the District Coutt granted Gundy’s motion to dismiss the prosecution for the absence of

a trigger for SORNA’s registration requirement, this Court reversed the dismissal and

2

A000002




O o =1 S th s W N e

T S U C U T e < T~
B RE B R 2 & 08 % 409 s w0~ S

Case 16-1829, Document 57-1, 06/22/2017, 2063858, Page3 of 4

reinstated the indictment, holding that the tequitement was triggered because Gundy was
“required to register” under SORNA no later than August 1, 2008. See zd. at 145.

Upon the indictment’s reinstatement, Gundy renewed his motion £o dismiss on the
basis that the interstate travel requirement of the statute was not satisfied because he was still
in custody when he traveled from Pennsylvania to the Bronx. The District Court denied the
motion, holding that the statute did not include an exception to the interstate travel element
based on a defendant’s custodial status. The Disttict Court also held that, even if the statute
did include a voluntariness ot mens rea requirement, the allegations of the indictment were
sufficient for that issue to be resolved at trial.

A bench trial followed on stipulated facts. The District Court found that each element
of the offense had been proven beyond a reasgnabie doubt, induding the intetstate travel
clement and any voluntariness or mens req requirement that may apply, and thus found Gundy
guilty of violating § 2250. Following a sentencing hearing, the District Coutt entered judgment
imposing a seatence of fime served and a ﬁ\fcu3fear term of supervised reieasc. Gundy now
appeals from that judgment.

Section 2250(a) imposes criminal liability on anyone who (1) is required to register
under SORNA; (2) travels in intefstate Of foreign commerce; and (3) knowingly fails to register
or update a required segistration. 18 U.S.C. § 2250(a). We held in our consideration of Gundy’s
carlier appeal that Gundy satisfies the first requirement. There is no dispute that he knowingly
failed to register, thus satisfying the third requitement, On appeal, Gundy asks us to read in an
exception to the second requirement, travel in interstate commerce, for 2 defendant who
crosses state lines while in federal custody He contends that holding otherwise would violate
the usual requitement of criminal law that criminal acts be committed voluntarily. The patties
also dispute whether, on the stipulated facts and‘conclusi_on‘s of the District Court following

the bench trial, Gundy’s travel from Pennsylvania to New Yorlk was voluntary.
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We decline to reach Gundy’s argument regarding the interptetation of § 2250(a).!
Assuming arguendo that Gundy is correct and that the travel element contains an implicit
voluntariness requirement, that requirement is easily met on the facts of this casc. Although
Gundy remained'technically in federal custody when traveling to the halfway house in New
York, the stipulated facts at trial are sufficient to support the Disttict Court’s finding that
Gundy’s travel was voluntary, On the basis of those facts, the District Court was free to
conclude that Gundy made the trip in questionrwillingly,_ as he authotized the initial transfer
process and then traveled by bus to New York on his own recognizance. See United States v.
Pierce, 224 F.3d 158, 164 (2d Cir. 2000} (noting that standard of review for sufficiency of the
evidence is the same in a bench tial as a jury trial). We need not and do not reach the question
of statutory intetpretation because, even assuming Gundy is cosrect that intetstate travel in
§ 2250{a) is limited to volﬁntary travel, the District Cour't reasonably found that the travel here
was voluntary. -

¥ sk R

We have considered Gundy’s remaining arpuments and find them to be without merit.? .

“Accordingly, we AFFIRM the judgment of the District Court.

FOR THE COURT:
Cathetine O’Hagan Wolfe, Clerk of Court

1T'o the extent Gundy attempts to present his case as two separate arguments—one based on - -
voluntatiness, and one based on a lack of congressional “focus” on sex offenders in custody
(supporting the creation of a per se custodial travel exemption)—wwe are uwnpersuaded. Gundy himself

- repeatedly blends these arguments, se, .2, Appellant’s Br. 1, 11, and he provides us with no real reason

to look to look past the statute’s text to other expressions of congressional intent except for his stated
concern about the voluntariness of custodial travel.

? This includes 'G-undy’s argument—rforeclosed 5}? United States v. Guzman, 591 F.3d 83, 91-93 (2d Cir.
2010), and made only for preservation purposes—that SORNA violates antidelegation principles.

4
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13-3679-er
United States v. Gundy

Wnitedy States Court of Appeals
FOR THE SECOND CIRCUIT

August Term, 2014
(Argued: October 28, 2014 Decided: September 14, 2015)

Docket No. 13-3679-cr

UNITED STATES OF AMERICA,
Appellant,
i
HERMAN AVERY GUNDY, A/K/A HERMAN GRUNDY,

Defendant-Appellee.

Before:

KATZMANN, Chief Judge, HALL and CARNEY, Circuit Judges.

The United States appeals from orders of the United States District Court
for the Southern District of New York (J. Paul Oetken, Judge) dismissing the
January 7, 2013 Indictment against Defendant-Appellee Herman Avery Gundy
and denying its motion for reconsideration of the dismissal. The federal Sex
Offender Registration and Notification Act makes it a crime for a person who is
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“required to register” under the Act to travel interstate and then knowingly fail
to register or update his or her registration. 18 U.S.C. § 2250(a). The District
Court dismissed the Indictment for failure to state an offense on the ground that
the interstate travel charged in the Indictment occurred before Gundy was
required to register. We hold that Gundy was a person “required to register”
within the meaning of the Act from before the time of the charged interstate
travel, and thus we REVERSE the District Court’s order of dismissal. We
REMAND the cause to the District Court for reinstatement of the Indictment and
& for further proceedings. : ' |

res [ [a—y

i BRENDAN F. QUIGLEY, Assistant United States Attorney

i ' (Emil J. Bove Il and Justin Anderson, Assistant

United States Attorneys, on the brief), for Preet

o Bharara, United States Attorney for the Southern
District of New York, New York, NY, for Appellant.

T

e

¥ SARAH BAUMGARTEL (Yuanchung Lee, on the brief),

| Federal Defenders of New York, Inc., Appeals
Bureau, New York, NY, for Defendant-Appellee.

fa—.
w4

SUsAN L, CARNEY,. Circuit Judge:
The United States appeals from orders of the United States District Court
23 for the Southern District of New York (].- Paul Oetken, Judge) dismissing the
24 January 7, 2013 Indictment against Defendant-Appellee Hérman Avery Gundy
and denying its 1n0ti0n for reconsideration of the -dismissal. The Indictment
»  charged Gﬁndy with a violation of the Sex Offender Registration and

27 Notification Act ("SORNA” or the “Act”), which makes it a federal crime for a

2
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person who (1) “is required to registér under [SORNA],” and (2) “travels in
interstate or foreign commerce,” to then (3) ”knowingly fail[] to register or

update a registra'tion as required by [SORNAL” 18 U.S.C. § 2250(a); see Carr v.
United States, 560 U.S. 438, 446 (2010) (expiaining that the elements must be
satisfied in sequencg). This case requires us to decide When a person is “requiréd -
to register” within the meaning of SORNA. The District Céurt, reasoning that
Gundy was not “required to register” until shortly before his release from

custody and thus after the interstate travel charged in the Indictment, held that

Gundy could not have violated § 2250(a). Because we disagree with the District

- Court’s conclusion that Gundy was not “required to register” until after the

charged interstate travel, we REVERSE the District Court’s order dismissing the
Indictment and REMAND the cause to the District Court for reinstatement of the

Indictment and for further proceedings.

BACKGRCOUND
A. The Sex Offender Registration and Notification Act
The federal government has set national standards fdr sex offender

registration and notification since 1994, when it first required states to adopt
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registration laws as a condition for receiving federal law enforcement funds. See
Jacob Wetterling Crimes Against Children and Sexually Violent Offender
Registration Act, Pub. L. No. 103-322, § 170101, 108 Stat. 2038, 2038-42 (1994)
(repealed 2006); see also Final Guidelines, 73 Fed. Reg. 38,030 (July 2, 2008). The
Sex foender Registration and Notification Act, which was enacted on July 27,
2006, see Pub. L. No. 109-248, 120 Stat. 590, was designed t'o‘impr()ve the existing
system by “mak[ing] more uniform what had,” until that point, “remained a
patchwork of federal and 50 individual state registration systems, with loopholes
and de'ficienlcies that had resulted in an estimated 100,000 sex offenders
becoming missing or lost.” United States v. Kebodeaux, 133 S. Ct. 2496, 2505 (2013)
(citations and internal quotation marks omitted). Among other things, the Act
creatéd the National Sex Offender Registry, see 42 U.S.C. § 16919; imposed new
guidelines on the states for the maintenance of registries, see id. §§ 16912, 16914;
and imposed new registratioﬁ requirements on offenders, see id. §§ 16913-16—
while repealing much of the then-existing registration regime, see id. §§ 14071-73
(2006).

| To promoté offenders’ compiiancé with the new registration requirements,

SORNA made it a federal crime to fail to register or update one’s registration as
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required by the Act under certain circumstances. In relevant part, the criminal
law provides as follows:

(a) In general. —Whoever—
(1) is required to register under [SORNA]

(2)...
(B) travels in interstate or foreign commerce . .. ; and
(3) knowingly fails to register or update a registration as
required by [SORNAJ;
shall be fined under this title or imprisoned not more than 10 years,
or both.

18 U.S.C. § 2250.1

The particular civil registration requirements upon which criminal liability
ﬁnder § 2250(a) depends are set out at 42 U.5.C. § 16913. See Reynolds v. United
States, 132 S. Ct. 975, 978-79 (2012); see also United States v. Guzman, 591 F.3d 83, 90

(2d Cir. 2010) (explaining that, “without § 16913, § 2250 has no substance”

! Section 2250(a) provides in full:

(a) In general. — Whoever—
(1) is required to register under the Sex Offender Registration and Notification
Act;
(2)(A) is a sex offender as defined for the purposes of the Sex Offender
Registration and Notification Act by reason of a conviction under Federal law
(including the Uniform Code of Military Justice), the law of the District of
Columbia, Indian tribal law, or the law of any territory or possession of the
United States; or
(B) travels in interstate or foreign commerce, or enters or leaves, or resides in,
Indian country; and
(3) knowingly fails to register or update a registration as quU.H'ed by the Sex
Offender Registration and Notification Act; .

shall be fined under this title or imprisoned not more than 10 years, or both.

5
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(internal quotation marks omitted)). Subsection (a) of § 16913 contains the core
registration mandate. [t provides:
A sex offender shall register, and keep the registration current, in
each jurisdiction where the offender resides, where the offender is
an employee, and where the offender is a student. For initial
registration purposes only, a sex offender shall also register in the
jurisdiction in which convicted if such jurisdiction is different from
the jurisdiction of residence.
42 U.S.C. § 16913(a). Subsection (b) governs the timing of “Initial régistration,”
stipulating that “[t]he sex offender shall initially register— (1) before completing
a sentence of imprisonment with respect to the offense giving rise to the

registration requirement; or (2) not later than 3 business days after being

sentenced for that offense, if the sex offender is not sentenced to a term of

imprisonment.” Id. § 16913(b). Subsection (c) sets the terms under which a sex

offender must update his or her registration, requiring a sex offender to report
within three business days—in person and in at least one registration
jurisdiction—any “change of name, residen.ce, employment, or student status.”
Id. § 16913(c).

The duration of these registration requirements is specified in 42 U.S.C.
§ 16915: The “full registration period” is fifteen years for a statutorily defined

“tier I” sex offender, twenty-five years for a “tier 11” sex offender, and the life of

6

A000010




G

Case 13-3679, Document 70, 09/14/2015, 1597084, Page7 of 22

the offender for a “tier 111" offender. 42 U.S.C. § 16915(a); see also id. § 16911(2)-(4)

(defining tiers of sex offenders). The period of required registration is reduced

for those offenders who maintain “clean record[s]” for a sufficient number of

years. Id. § 16915(b).

Rather thaﬁ determine by statute what retroactive application to give the
registration requirements, Congress vested in the Attorney General “the
authority to specify the applicability of the requireimehts of [SORNA] to sex
offenders convicted before the enactment of [SORNA] or its implementation in a
parti_cula‘r jurisdiction.” 42 U.S.C. § 16913(d). Since SORNA’s enactment, the
Attorney General—in interim and final rules and proposed and final guideﬁnes
published between 2007 and 20102—has specified that the Act’s fequirements

apply to all sex offenders whose convictions predate the enactment of the Act,

even in jurisdictions that have yet to implement it.> We have held that SORNA

4

2 See Interim Rule, 72 Fed. Reg, 8894, 8896 (Feb. 28, 2007) (“SORNA applies to all sex offenders
(as the Act defines that term) regardless of when they were convicted.”); Proposed ‘Guidelines,

© 72 Fed. Reg. 30,210, 30,212 {May 30, 2007) (“SORNA’s requirements apply to all sex offenders,

including those whose convictions predate the enactment of the Act.”); Final Guidelines, 73 Fed.
Reg. 38,030, 38,063 (July 2, 2008) {“SORNA applies to all sex offenders, including those
convicted of their registration offenses prior to the enactment of SORNA or prior to particular
jurisdictions’ incorporation of the SORNA requirements into their programs.”); Final Rule, 75
Fed. Reg. 81,849, 81,850 (Dec. 29, 2010) (finalizing the interim rule “to eliminate any possible '
uncertainty or dispute concerning the scope of SORNA's application”).

3 SORNA does not require registration, however, by offenders who “have been in the
7
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became applicable to pre-Act offenders at the latest when the Attérney General’s
final guidelines took effect. See United States v. Lott, 750 F.3d 214, 217 (2d Cir.
2014). This occurred on August 1, 2008, thirty days after the final guidelines
were published. See 5 U.S.C. § 553(d) (providing that, subject to certain
exceptions not applicabie here, “[t]he requireci publication or service of a

substantive rule shall be made not less than 30 déys before its effective date”).4

B. .Fact‘uaf Basis for Gundy’s Indictment
In October 2005, Herman Gundy was convicted of violating Maryland
Criminal Law § 3-306, Sexual Offense in the Second Degree. He was sentenced
to twenty years’ imprisonment (with ten years suspended), to be followed by

five years’ probation. When he committed the offense that was the basis for his

community for a greater amount of time than the registration period required by SORNA.” 73
Fed. Reg. at 38,046-47.

4 The guidelines themselves identify their “Effective Date” as July 2, 2008, the date they were
published in the Federal Register. See 73 Fed. Reg. at 38,030. But 5 U.5.C. § 553(d) creates an
exception to the thirty-day prior publication requirement only for “(1) a substantive rule which
grants or recognizes an exemption or relieves a restriction; (2) interpretive rules and statements
of policy; or (3) as otherwise provided by the agency for good cause found and published with
the rule.” None of these exceptions applies: The final guidelines do not grant or recognize an
exemption or relieve a restriction. They are substantive, not interpretive, rules. See Lott, 750
F.3d at 217-19. And the Attorney General “provided no statement of reasons to establish ‘good
cause.” United States v. Utesch, 596 £.3d 302, 311 n.8 (6th Cir. 2010). Indeed, in these
proceedings, the government itself has conceded that the effective date of the final gmdelmes
was August 1, 2008, See Appellant’s Br. 20 n.4.

8
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Maryland conviction, Gundy was already subject to the supervision of the
United States District Court for the District of Maryland in relation to an earlier

federal conviction. Committing the Marylénd offense violated the terms of his

federal supervised release. In March 2006, Gundy pleaded guilty to the

supervised relgase violation and was sentenced to twenty-four months’
imprisonment for that offense, to be served consecutively to th.e I\/%éryiaﬂd
sentence.

About four énd a.half years later, in November 2010, Gundy was
transferred from the custody of the State of Maryland to the custody of the
Federal Bureau of Prisons to sefve his federal sentence for violating his
supervised release. But he remained in Maryland, apparently still in a state
facility notwithstanding his. federal custody.

Federal authorities eventually transferred Gundy to FCI Schuylkill in
Minersville, Pennsylvania. In Mafch 2012, toward the end of his federal sentence
and in preparation for his release, Gundy signed a ”Commﬁnity Bésed Program
Agreément” authorizing t_iqe Department of Justice to make arrangements for his
transition into community-based custody. Three months later, Gundy was

ordered to be transferred to the Bronx Residential Re-Entry Center, a halfway

9
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house in New York. At his request, Gundy was granted a furlough to travel,
unescorted, on July 17, 2012, from FCI Schuylkill to the Bronx. In his furlough
application, Gundy acknowledged, among other things:

[ understand that if approved, I am authorized to be only in the area

of the destination shown above and at ordinary stopovers or points

on a direct route to or from that destination. I understand that my

furlough only extends the limits of my confinement and that I

remajn in the custody of the Attorney General of the United States.

If T fail to remain within the extended limits of this confinement, it

shall' be deemed as escape from the custody of the Attorney General
Ex. H to Decl. of Assistant U.S. Att'y Emll J. Bove IIL

‘Gundy traveled from FCI Schuylkill to the Bronx Residential Re-Entry
Center on July 17 as planned. On August 27, 2012, after completing his stay in
the halfway house, Gundy was released from federal custody to a residence in
the Bronx.

The government contends that, contfary to SORNA's requirements, Guﬁdy
registered in neither Maryland nor New York. On January 7, 2013, a grand jury
returned an Indictment against Gundy in the United States District Court for the
Southern District of New York charging him, -ﬁnder 18 U.S.C. § 2250, with being

required to register under SORNA; traveling interstate from Pennsylvania to

New York; and then failing to register as required.

10
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C. District Court Proceedings

In March 2013, Gundy moved in the District Court to dismiss the

Indictment for failure to state an offense. See Fed. R. Crim. P. 12(b)(3)(B)(v).

_ Gundy argued principally that he was required to register only after the alleged |

interstate travel betWeen Pennsylvania and New York, and thus could not have
violated § 2250(a), the elements of which must be éatisfied sequentially. The
District Couft agreed with Gundy énd granted his motion.

In granting the motién, the court rejected the government’s contention that

Gundy, who was convicted of a covered crime before SORNA’s enactment in

2006, was “required to register” as soon as SORNA became retroactive. The

court interpreted 42 U.S.C. § 16913(b)(1)—which provides that a “sex offender
shall initially register . . ..before completing a sentence of imprisonment with
respect to the offense giving rise to the registration requirement” —as
defnonétrating that Gundy was ”required. to register” under 18 U.S.C.

§ 2250(a)(1) only .’-’shor;dy before hé was released from custody in New York;”
and after he had traveled interstate, United States v. Gundy, No. 13 Crim. 8(JPO),

2013 WL 2247147, at *6, *13 (S.D.N.Y. May 22, 2013).

11
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Accoun’cing for the fact that the sentence Gundy was serving immediately
before his release in New York was for violating the terms of his federal
supervised release, and not for the Maryland sexual aséault, the District Court
held that the federal sentence was also “a sentence of imprisonment with respect
to” Gundy’s sex offense. See id. at *11-12. In a motion for recbnsideration, the
government argued for the ﬁrét time that Gundy_was nevertheless required to
register at the latest before he completed his Maryland sentence pursuant to 42
U.S.C. § 16913(b)(1), because the language of the statute states that a sex offender
mus% register “before completing a sentence of imprisonme%lt,” in the singular
(emphasis added).

The District Court denied the government’s motion, concluding that this
argument was waived, but also rejecting it on the merits due to considerations of
“statutory purpose and the rule of lenity.” United States v. Gundy,. No. 13 Crim,
8(JPQ), 2013 WL 4838845, at *2-3, *6 (S.D..N.Y. Sept. 11, 2013). The government

now appeals the court’s orders.

12
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DISCUSSION
Since the Indictment’s dismissal raises questions of law, our review is de

novo. See Un'ifed States v. Alforiso, 143 £.3d 772, 775 (2d Cir. 1998).

~ The government argues that the Indictment shouid be reinstated because
Gundy was “required to register” under SORNA from the mpmeﬂt he was
designated a “sex offender” under the Act—at the latest, August 1, 2008, when
the Attorney General's final guidelines on retroactivity became effective.
According to the government, § 16913(b)—upon which the District Court
pfincipaﬁy relied—”doesrnot purport to determine when an individual incurs an

obligation to register under SORNA, [but] only when there has been a failure to

make an initial registration as required by the statute.” Appellant’s Br. 21. The

government argues, in the alternatiVe, that éiren accepﬁng Gundy’s contrary
contention that § 16913(b) specifies when a sex offender first is required to
register, Gundy would have been required to register at the latest as of
November 30, 2010, when he Was releésed from Maryland custody into the

custody of the Federal Bureau of Prisons. Under either interpretation, Gundy

became a person “required to register” before his July 17, 2012 trip from

Pennsylvania to New York. (

13
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We agree with the government's first argument that Gundy was a person
“required to register” from the time SORNA became fetroactive. A person is
“required to register” under SORNA “Jolnce [that] person becomes subject to
SORNA's registration requirenients.”' Carr, 560 U.S. at 447. For Gundy, who was
convicted of a sex offénsé in 2005, before SORNA’s July 2006 effective adte, the
registration requirements attached at the latest on August 1, 2008, the effective
date of the Attorney General's final guidelines, see Lott, 750 F.3d at 217; 5 U.s.C
§ 553(d).

Gundy contends that he was not subject to SORNA's registration
requireinents at all until shortly before his 2012 release from federal custody. In

urging this position, he relies principally on § 16913(b), which provides (as

relevant here) that a “sex offender shall initially register . . . before compléting a

sentence of imprisonment with respect to the offense giving rise to the
registration requirement.” 42 U.S.C. § 16913(b)(1). Gundy poin.ts to subsection
(b)’s reference to “initial” registration and reasons that a person cannot be
“required to register” before that.person is required initially to register.
Although § 16913(b) undoubtedly regulates initial registration, we

disagree that this means that § 16913(b) also regulates when registration‘

14
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requirements attach. It is our view that § 16913(b) is most naturally read to set
dead]inés for initieﬂ registration, not to establish the conditions that make
registration mandatory. The provision is worded in terms of cutoff dates rather
than beginning points: Thus, subsections (b)(1) and (2) direct that an offender
sentenced to a term of imprisonment must initially register “before completing a
sentence of imi)risonment' witﬁ respect to the offense giving rise to the
registration requirement,” and that an offender not sentenced to a term of
imprisonment must register “not later thdn 3 business days after being sentenced |
for that offense.” 42 U.S.C. § 16913(b)(1), (2) (emphases added).

Gundy does not dispute this reading of the statute. Instead, he argues that

‘there can be no “require[ment] to register” until an offender has reached a

registration deadline. But this argument gives insufficient weight to the fact that
§ 2250(a) treats being “required to register;’ and “failfing] to i‘egister or update a
registration as required” as separate and distinct elements of the criminal
offense. 18 U.S.C. § 2250(a)(1), (3). The temporal relationship between these
elements—the firsf necessarily is satisfied before the second, see Carr, 560 .U.S. ét

446 —establishes that a person can be “subject to SORNA’s registration

‘requirements,” id. at 447, before he or she is subject to immediate sanction for

15
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“fail[ing] to register,” 18 US.C. § 2250(a)(3).° Section 16913(b) does not regulate
when registration requirements. attach. |

Gundy argues, inter alia, that the government’s interpretation of when
registration requirements attach undermines SORNA’S purposes, contradicts
Supreme Court precedent, and ignores other provisions of the Acf. We find none
of his arguinents persuasive.

SORNA was enacted in part “to address the deﬁciendieé in prior law that
had enabled sex offenders to slip through the cracks.” Carr, 560 U.S. at 455.
According to Gundy, permitting sex bffen_ders to satisfy their initial registration |
requirements by initially registering long before their release would, contrary to
this purpose, enable “offenders . . . easily [to] abscond_foﬁowiﬁg their release
from prison, before they had registered their community address.” Appellee’é
Br. 28. This argument ignores that a sex offender, having initially registered,
remains subject to SORNA’s registration requirements and is required ""nbt later

than 3 business days” after a change in residence to update his or her registration

5 Gundy’s argument is also in tension with his assertion that he was required to register “shortly
before” his release from custody. Were the government “simply wrong in asserting that ‘a
person can be required to register under a statute for a period of time prior to that person’s
deadline for completing that registration process,”” Appellee’s Br. 24 (quoting Appellant’s Br.
23), there would be no period of time before the deadline—however “short” —during which a
person would be subject to a registration obligation.

16
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information. 42 U.S.C. § 16913(c). Such an offender who initially registers and is
then released from custody is in a position similar to that of a. se* offender who is
not sentenced to a term of imprisonmént and must initially register “not later
than 3 business days after being sentenced for that ﬁffense.” Id. § 16913(b)(2). In
either case, the s.ex offender is “required to register”; should he or she leave the
state of conviction and thereafter fail to register, a federal cﬁminal_ penalty may
be imposed. In contrast, were the Court to adopt Gundy’_s poéitioh that a sex
offender is “required to register” only upon the arrival of the offender’s initial
registration deadline, an offender not sentenced to a prison te_rmmand thus, in
Gundy’s view, “required to register” 3 business days after sentencing —would
not be subject to a federal criminal penalty if he or she left the state on the day of

sentencing and thereafter failed to register. The travel would have occurred

‘before the offender was “required to register,” precluding prosecution. See Carr,

560 U.S. at 446. This result certainly would run counter to-'SORNA’s purpose.
Gundy’s attempt to usé Carr v. United States, 560 U.S. 438 (2010), to

challenge the government’s position is not persuasive. In Carr, the Supreme

Court faced the question whether a defendant who had both been convicted of a

sex offense and traveled interstate before SORNA’s enactment could be

17
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convicted under § 2250(a) for failure to register. See id. at 442. The Court
concluded that he could not. See id. at 458. In reaching this conclusion, the Court

agreed with the defendant that the three elements of the crime necessarily would

have had to occur after SORNA’s effective date, rejecting the suggestion that
being “required to register under [SORNA]” was merely “shorthand” for the
status of having been convicted of a sex offense .covered by SORNA. Id. at 446-47
(interneﬂ quotation marks omitted).

Gundy charges that the govérnment’s position here runs afoul of the Carr
Court’s holding that being “required to register” under SORNA “denotes a more .
specific meaning than being arﬁoné a c]:ass of sex offenders, or having a prior sex
offense conviction.” Appellee’s Br. 20. But the government’s position, .'iind the
one we adopt here, is not that the set of persons who are “required to register” is
equivalent to the set of persons who been convicted of a sex offense. Rather, itis
that a sex offender is “required to register” once he or she is “subject to” |
SORNA's registration requirements. This can occur only after SORNA’s effective
date, and after SORNA has been madé épplicabie to that person. Gundy, for
example, was convictéd in 2005, _before SORNA's effective date, and theréfore

was “required to register” not upon his conviction, but only once SORNA was

18
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made retroactively applicable to him. Further, the period of required registration .

does not necessarily peréisf i,ndeﬁniteiy.. A person for whom the statutorily

prescribed regist-ration period is complete is no 1onger_ subject to SORNA’s

registratipn requirements, even as he or she remains among the class of

statutorily defined sex offenders. See 42 U.S.C. § 16915; 73 Fed. Reg. at 38,046-47.
Gundy points to the fact that the state has a duty to inform a sex offender

of the _registrlation requirements only “shortly before” his or her release from

custody, 42 U.S.C. § 16917(a), as another reason tb conclude that Gundy could

not have been a person “required to register” until shortly before his release from

federal custody consecutive to his state custody. But we have emphasized that

SORNA’s requirements for the states and for sex offenders are not necessarily

interdependent: In United States v. Hester, 589 F.3d 86 (?__d Cir. 2009) (per curiam),

" we held that the defendant’s duty to register under SORNA was dependent

neither on his actual knowledge of SORNA’s requirerhents nor on the state’s
implementation of SORNA, see id. at 91-93; the application of the regis;cration
requirements cited in § 2250(a)(1) did not 'hinge on whether the state had
provided notice of those requirements, see id. at 92. And in any case, the timing

of the state’s duty to provide notice is not random: An offender who is “required

19

A000023




i,

i6

Case 13-3679, Document 70, 09/14/201.5, 1597084, Page20 of 22

to register” under SORNA but does not register is not vulnerable to any
punishment until after the time at which the state incurs a duty to provide notice.
This is because an offender cannot have “fail[ed] to” satisfy any SORNA
requirement applicable to him or her until the deadline for satisfying that
requirement has passed; for a sex offender sentenced to a term of imprisonment,
the initial registration deadline is when he or she “complet[es] a sentence of
imprisonment with respect to the offense giving‘rise to.the registration
requirement,” 42 U.5.C. § 16913(13)(1).6_ That Congress required states to providé
notice to sex offenders only shortly before their release from custody fails to
demonstrate that Congress did not intend for sex offenders to be persons
”required to register” from an.earlier stage.

Further, any suggestion that Gundy could not have been a person
“required to register” beginning in 2008 because registration would have been
impossible for him to accomplish while in custody must be rejected. The statute
expressly requires an offender sentenced to imprisonment to initially register
while still in custody. See 42 U.S.C. § 16913(b)(1) (requiring a sex offender to

register “before completing a sentence of imprisonment”). And the nature of the

% Indeed, any offender designated as such based on a state law conviction does not violate
§ 2250(a) —and is not subject to federal criminal sanction—unless he or she fails to register after
traveling interstate.

20
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registration information that a sex offender must provide accounté for the
pbssibility that a sex offender may not have a current plgce of employment or
permanent residence. For example, § 16914(a) requires a sex offender to provide
the name and address df any place where the sex offehdef ”residesl or will reside,”

or “is . .. or will be” an employee or student. Id. § 169].4(a)(3);(5) (emphases’

- added). Nétably, it is only after initial regis.tration, to “[k]eepl] the registration

current,” that a sex offender must “appear in person” to provide information, icl.I
§ 16913(c); and the particular requirement to keep one’s régistration current in
this way does not apply to sex offenders during any period of custody or civil
commitment, see id. § 16915(a); 73 Fed. Reg. at'38,(.)68.

In sum, Gundy was a person “required to register” under SORNA
beginning at the latest on August 1, 2008, the effective date of the Attorﬁey
General’s final guidelines. This date arrived well before his alleged travel from
Pennsylvania to New York. The District Court thus erred in concluding that
Gundy became a person “required to register” under SORNA only after
traveling interstate.

Gundy urges us, to the extent we disagree with the District Court, to
affirm the court’s dismissal order on the alternative ground that the travel

S 21
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chargéd i the Indictment does not amount to “interstate travel” within the
meaning of § 2250(a}(2)(B). Gundy notes that by virtue of his one-day travel

agreement with the federal government, he remained. in the custody of the

" Federal Bureau of Prisons when he traveled from Pennsylvania to New York to

téike up hisrr_esidence in the halfway house. Asa result, he argues, his travel féii
outs.ide the purview of § 2250(a)(2)(B). Gundy raised this issue before the
District Court, but the District Court did not reach it. We leave it to the court on
remand to decide in the first instance whether dismissal of the Indictment is

warranted on this other ground.

CONCLUSION
For the reasons above, we REVERSE the District Court’s order dismissing

the Indictment. We REMAND the cause to the District Court for geinstatement

of the Indictment and for further proceedings consistent this opinion. Gundy’s

appeal from the District Court’s order dénying reconsideration is moot.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

——- X
UNITED STATES OF AMERICA, ‘
| -against- 13 Crim. 8 (}PO)
HERMAN AVERY GUNDY, MEMORANDUM AND
' Defendant. ' ORDER ‘_
X

1 PAULOETKEN, District Judge:

Defendant Herman Avery Gundy is éhérged with one count of failing to register as a sex
offender under the Sex Offender Registration and Notification Act, 18 U.S.C. § 2250. Gundy
has moved to dismiss the Indictment. For ther reasons that follow, his 1ﬁ0tion is granted.

1. Background

On July 11, 1994, Gundy pleaded guilty in the Eastern District of Pennsylvania to one
count of conspiracy to distribute cocaine base, in violation_of 21 U.S.C. § 846 (“the Federal
Conviction™). On February 5, 1996, he was sentenced to five years” imprisonment and five
years® supervised release. In 2004, jurisdiction over Gundy was transferred from the Eastern
District of Pennsylvania to the District of Maryland.

On October 3, 2005, Gundy entered an Alford plea in a Maryland state court to the crime
éf Sexual Offense in the Secoﬁd Degree (“the Maryland Conviction™). That same day, he was
sentenced in Maryland state court to 20 years’ imprisenment and five years® probation, with 10
years of the 20-year sentence suspended.

Oﬁ March 23, 2606, Gundy appeared in the United States District Coqrt for the District

of Maryland and admitted to a violation of his fedefal supervised release based on the Maryland
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Conviction. He was sentenced to 24 months’ imprisonment and the remainder of his supervised
release was terminated. This sentence was to be served consecuﬁvely to his Maryland sentence.

On June 15, 2011, Gundy was transferred from the custody of Maryland to the custody of
the Bureau of Prisons {BOP) to serve the sentence imposed by Vir;cu_e of his violation of the tenﬁs :
of his supervised release. Ultimately, he was sent to FCI Schuylkill in Minersville,
Pennsylvania.

On March 23, 2012, Guﬁdy signed a “Community Based Program Agreement.” The
Agreement contemplated that he would bécome “a resident” of an unspecified “residential
reentry center [RRC] or work release pmgrarﬁ.” On May 8, 2012, he signed a form titled
“Conditions of Furloﬁgh.” On June 7, 2012, Gundy signed a “Furlough Application — A;éproval
and Récord,” which indicated that the “[pJurpose of the visit™ that he sought was “[p]lacement in
[an] RRC” in the Bronx, New York. Tlﬁs application stated that the “Method of Transportation”
would be “bus/taxi.” On June 12, 2012, the warden of FC1 Schuylkill approved Gundy’s
furlough. That day, the warden signed a “Transfer Order” authorizing Gundy’s transfer from
FCI Schuylkill to the Bronx Residential Re-Entry Center in the Bronx, New York (“the Bronx
RRC”). Gﬁndy acknowledged that: |

I understand that if approved, I am authorized to be .only in the area
of the destination shown above and at ordinary stopovers or points
on a direct route to-or from that destination. 1 understand that my
furlough only extends the limits of my confinement and that I
remain in the custody of the Attorney General of the United States.
The furlough conditions limited approval to Gundy’s “remain]ing] in the legal custody of the

U.S. Attorney General, in service to a term of imprisonment.” The warden also signed a form

stating that Gundy had been “authorized for unescorted commitment” to the Bronx RRC.

A000028



Case 1:13-¢r-00008-JPQO  Document 33 Filed 05/22/13 Page 3 of 23

On July 17, 2012, Gundy traveled via Greyhound bus from- Schuylkill Haven,
Pemmsylvania to New York City and 1'ép0rted to the Bronx RRC. H’e was released from the
Bronx RRC on August 27,2012, Upon ‘éeing released from the Bronx RRC, Gundy remained in
the Bronx. He did not register as a sex offender in either New York or Maryland.

On September 13, 2012, Maryland issued a warrant for Gundy’s arrest based on violation
of the conditions of his probation relating to the Maryland Conviction. On October 24, 2012, ,
law enforcement personnel arrested Gundy in the Bronx and transferred him to the custody of
Maryland. Gundy was later transferred to the custody of the BOP. OnJ anuary 7, 2012, Gundy
was charged in this District with one count of violating 18 U.S.C. § 2250. |
H. Standard‘ of Review |

“Since federal crimes are solely creatures of statute, a federal indictment can be
challen.géd on the ground that it fails to allege a crime within the terms of the applicable statute.”
United states v. Zahavi, 12 Cr. 2'88‘, 2012 WL 5288743, at *1 (S.D.N.Y. Oct. 26, 2012) (quoting
United States v. Aleynikov, 676 F.3d 71, 75-76 (2d Cir. 2012)); see also Fed. R. Crim. P. 12(b)(Z)
(“A party may raise by pretrial motion any defense, objection, or request that the couﬁr{w can
detélmine without a trial of the general issue.”). “An indictment is sufficient when it charges a
crime with sufficient precision to inform the deféndant of the charges he must meet and with
~ enough detail that he may plead double jeopardy in‘a future prosecution baséd on the same sef of

évents.”' United States v. Stavroulakis, 952 F.2d 686, 693 (2d Cir. 1992).
VIII. .Discussion
A, SORNA
On July 27, 2006, Congress enacted flle Adam Walsﬁ Child Protection and Safety Act of

2006 (“the Walsh Act™), Pub. L. No. 109-248, 120 Stat. 587. Title 1 of the Walsh Act codified

3

A000029




Case 1:13-cr-00008-JPO Document 33 Filed 05/22/13 Page 4 of 23

SORNA, the declared purpose of which is to “protect the public from sex offenders and
offenders against chlldren ... |by] establish[ing] a comprehenswe national system for the
registration of those offenders.” 42 U.S.C. § 16901. Congress’s principal purpose in enacting
SORNA was “to make sure sex offenders could not avoid all registration requirements just by
moving to another Stéte.” United States v. Guzman, 59] F.3d 83, 91 (2d Cir. 2010). As the
Second Circuit has explained, “r]equiting sex offenders to update their registrations due to
intrastate changes of address or emplo.yment status is a perfectly logical way to help ensure that
states will more effectively be.able to track sex offenders when they do cross state lines.” 1d.
Title 18, United States Code, Section 2250(a) makes it a federal crime fgr certain sex
offenders to violate SORNA’s registration requirements. Section 2250 provides:
{a) In General.— Whoever—
(1) is required to register under [SORNA};
@
(A) is a sex offender as defined for the purposes of
[SORNA] by reason of a conviction under Federal
law (including the Uniform Code of Military
Justice), the law of the District of Columbia, Indian
tribal law, or the law of any territory or possession

of the United States; or

(B) travels in interstate or foreign commerce, or
enters or leaves, or resides in, Indian country; and

(3) knowingly fails to register or update a registration as
required by [SORNALJ;

shall be fined under thls title or imprisoned not more than 10 ears,
or both.

(b) Affirmative Defense.— In a prosecution for a violation under -
“subsection (a), it is an affirmative defense that-—
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(1) uncontrollable circumstances prevented the individual
from complying;

(2) the individual did not contribute to the creation of such
- circumstances in reckless disregard of the requirement to

comply; and

(3) the individual complied as soon as such circumstances
ceased to exist. :

Read together, the subsections of § 2250 create cﬁminal liability when the Government can
prove three elements: (1) the defendant was required to register under SORNA; (2) the defendant
. traveled in interstate or foreign commerce; and (3) the defendant knowingly failf:d to register or
update a registration as required by SORNA. “For a defendant to violate this provision . . . the
statute’s three elements must be satisfied in sequence, culminating in a post-SORNA failure to
register.” Carrv. United States, 130 S. Ct. 2229, 2235 (2010). Thus if a sex offender travels in
interstate commerce and then fails to register before becoming subj ect to SORNA’s registration
requirements, he cannot be found guilty for violating § 2250(&5.
In relevant part, SORNA’s registration requirements are set forth in 18 U.S.C. § 16913:

(a) In general

A sex offender shall register, and keep the registration
current, in each jurisdiction where the offender resides,
“where the offender is an employee, and where the offender
is a student. For initial registration purposes only, a sex
offender shall also register in the: jurisdiction in which
convicted if such jurisdiction is different from the
jurisdiction of residence.

(b) Initial registration
The sex offender shall initially register—
(1) before completing a sentence of imprisonment
with respect to the offense giving rise to the

registration requirement; or

5
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(2) not later than 3 business days after being
sentenced for that offense, if the sex offender is not
sentenced to a term of imprisonment.

(c) Keeping the registration current |

A sex offender shall, not later than 3 business days after
each change of name, residence, employment, or student
status, appear in person in at least 1 jurisdiction involved
pursuant to subsection (a) and inform that jurisdiction of all
changes in the information required for that offender in the
sex offender registry. That jurisdiction shall immediately
provide that information to all other Jur1sdlct10ns in Whlch
the offender is required to legxster

(d) Imitial registration of sex offenders unable to comply with
subsection (b)

The Attorney General shall have the authority to specify
the applicability of the requirements of this subchapter to
sex offenders convicted before the enactment of this
chapter or its implementation in a particular jurisdiction,
and to prescribe rules for the registration of any such sex
offenders and for other categories of sex offenders who are -
unable to comply with subsection (b).
“Absent a valid rule by the Attorney General, SORNA is not retroactive to defendants . .. who
were convicted of sex offenses requiring them to register before July 27, 2006.” United States v.
Stevenson, 676 F.3d 557, 560 (6th Cir. 2012); see also Reynolds v. United States, 132 S. Ct. 975,
984 (2012) (“|TThe Act’s registration reéiuirements do not apply to pre-Act offenders until the
Attorney General 50 specifies” pursuant to 42 U.8.C. § 16913); United States v. Herbert, 09 Cr.
438, 2009 WL 4110472, at *3 (N.D.N.Y. Nov. 20, 2009) (“Congress delegated to the Attormey
General the authority to define the retroactive application of SORNA’s provisibns to sexual

offenders whose convictions occurred before the passage of SORNA by Congress or before the

full implementation of SORNA by a given jurisdiction.” (citing 42 U.S.C. § 16913)).

A000032




Case 1:13-cr-00008-JPO Document 33 Filed 05/22/13 Page 7 of 23

On February 28, 2007, the Attomey General ﬁromulgated an interim regulation -providing
that “[t]he requirements of {SORNA} apply to all sex offenders, including sex offenders
convicted of the offense for which registration is required prior to the enactment of that Act.” 72 |
Fed. Reg. 8894-01 (“the Interim SORNA Regulation™). On August 1, 2008, the “SMART
| Guidelines” went into effect. The Guidelines provided £hat: |

The applicability of the SORNA requirements is not limited to sex
offenders whose predicate sex offense convictions occur following
a jurisdiction’s implementation of a conforming registration
program.  Rather, SORNA’s requirements took effect when
SORNA was enacted on July 27, 2006, and they have applied since -
that time to all sex offenders, including those whose convictions
predate SORNA’s enactment.

73 Fed. Reg. 38,030. The Sixth Circuit has described the provenancé of these 'guideiines:

On May 30, 2007, the Attorney General published proposed
guidelines from the Office of Sex Offender Sentencing,
Monitoring, Apprehending, Registering, and Tracking, called the
SMART guidelines. The SMART guidelines stated that they were
promulgated pursuant to the Attorney General’s authority under 42
U.S.C. § 16912(b) to interpret and implement SORNA and restated
the Attorney General’s position that SORNA applied to all sex
offenders, “including those whose convictions predate the
enactment of the Act.” 72 Fed. Reg. 30,210, 30,212, These
guidelines were made open to comments until August 1, 2007. On -
July 2, 2008, the Attorney General published the final version of
the SMART guidelines. 73 Fed. Reg. 38,030. In the final version,
the Attorney General responded to comments regarding the issue
of retroactivity, but kept the language the same. The final SMART
guidelines stated their effective date as July 2, 2008, the date of
publication. '

Stevenson, 676 F.3d at 560; see also United States v. Kidd, 11 Cr. 20, 2011 WL 3352457, at *2-3,
(E.D. Tenn. Aug. 3, 2011) gff"d, 12-5420, 2013 WL 870263 (6th Cir. Mar. 11, 2013). On
January 28, 2011, without conceding that the Interim Rule and the SMART Guidelines were

invalid, the Attorney General responded to further comments on the issue of retroactivity and
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finalized the Interim Rule to dispel aﬁy doubts regarding SORNA’s retroacfivity. 75 Fed. Reg.

© 81,849, 81,850. This final regulation provided that “[t]he requirements of [SORNA] apply to all
sex ‘offenders, including sex offenders convicted of the offense for which registration is required
prior to the enactment of that Act.” 28 CFR. § 723 (“the Final SORNA Regulation”). The
Attorney General stated that the effective date of this latest final rule was January 23, 2011,

B. Whether Gundy Was “Required to Register” Under SORNA When He
Traveled in Inferstate Commerce

Gundy argues that the Indictment must be dismissed because he was not “required to
register” under SORNA prior to when he crossed state lines by traveling from Pennsylvania to
New York. He adds that he became subject to this duty only when he completed his continuous
term of incarceration—at which point he was in New York. The Government disputes Gundy’s
arguments, insisting that Gundy has been subject to SORNA’s registration requirements since
SORNA was rendered retroactive. In the alternative, the Government might argue that Gundy
became required to register under SORNA upon the completion of the sentence that he served in
Maryland’s prisons as punishment for the Maryland Conviction.

As an initial matter, the Government’s suggestion that every sex offender has been
subject to SORNA’s registration requirements, and “required to register” under SORNA, ever
since the Attorney General issued regulations rendering SORNA retroactive, must be rejected.
As the Supreme Court explained in Carr when presented with a similar argument:

By its terms, the first element of § 2250(a) can only be satisfied
when a person “is required to register under the Sex Offender
Registration and Notification Act” § 2250(a)(1) (emphasis
added). In an attempt to reconcile its preferred construction with
~ the words of the statute, the Government insists that this language
is merely “a shorthand way of identifyirg those persons who have

a [sex-offense] conviction in the classes identified by SORNA.”
Brief for United States 19-20. To reach this conclusion, the

8
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Government observes that another provision of SORNA, 42 U.S.C.

§ 16913(a), states that the Act’s registration requirements apply to

“sex offender[s].” A “sex offender” is clsewhere defined as “an

individual who was convicted of a sex offense.” § 16911(1).

Thus, as the Government would have it, Congress used 12 words

and two implied cross-references to establish that the first element

of § 2250(a) is that a person has been convicted of a sex offense.

Such contortions can scarcely be called “shorthand.” It is far more

sensible to conclude that Congress meant the first precondition to §

2250 liability to be the one it listed first: a “require[ment] to

register under [SORNA].” '
130 8. Ct. at 2235-36. While Carr was focused on policing the line between pre-Act and post-
Act offenders, its point is more generally applicable: the status of being required to register under
SORNA is not coextensive with the status of being a sex offender. Further, Carr must be taken
as a caution that this first requirement—which sets in motion the sequence of events leading to
criminal liability under § 2250—plays an essential role in the statutory scheme and has content
independent of being subject in general to one or another of SORNA’s requirements. See id. at
2238 (“Had Congress intended to subject any unregistered state sex offender who has ever
traveled in interstate commerce to federal prosecution under § 2250, it easily could have adopted
language to that-effect.”). Moreover, as explained infra, the Government’s broad view of when a
sex offender becomes required to register is incompatible with the statutory text.

Because SORNA was passed on July 27, 2006 and Gundy entered his A4/ford plea to the
crime of Sexual Offense in the Second Degree in October 3, 2003, he is a pre-Act offender. The
applicability of SORNA’s registration requirements is therefore governed by § 16913(d), which
authorizes the Attorney General to issue retroactivity guidelines. The Attorney General first did
so on February 28, 2007 with the Interim SORNA Regulation, which provided that SORNA’s

requirements “apply to all sex offenders,” including pre-Act offenders. He then promulgated the

SMART Guidelines, which became effective on August 1, 2008 and stated that “SORNA’s
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requirements took effect when SORNA was enacted on July 27, 2006, and they have applied
since that time to all séx offenders, including those whose convictions predate SORNA’s
enactment,” Courts have sf)iit over whether the Interim SORNA Regulatioﬁ survives scrutiny as
administrative action, see United States v. Reynolds, 710 F.3d 498, 507 (3d Cir. 2013), but the
SMART Guidelines have consistently survived such challenges, see United States v. Kirrﬂble, No.
11 Cr. 611, 2012 WL 5906863, at *2 {W.D.N.Y. Nov. 26, 2012) (finding that “the SMART
Guidelines established that SORNA became effective in 2008™); Unifted States 'v. Mullins, No. 11
Cr. 103, 2012 WL 3777067, at *3 (D. Vt. Aug. 29, 2012) (“This Court has already followed
every circuit fo re;ach the question in holding that the Attorney General exercised his authority to
'deélaré the law applied to pre-Act offenders . . . when the SMART Guidelines took effect.”).
Thus, at least as of August 1, 2008, while still serving his Margfland sentence, Gundy

became subjept to § 2250 and § 16913. Stevenson, 676 F.3d at 565 (“[TThe SMART guidelines
can and do have the force and éffect of law, and they establish that SORNA became retroactive
as of August 1, 2008.”). Section 16913(a), however, distiﬁgui.shes between normal registration

requirements and the initial registration requirement, proviilding that “a sex offender shall reg.ister
... in each jurisdiction where the offender resides . .. . [and] for initial registrarién purposes
only, a sex offender shall also register in the jurisdiction m which convicted if such jurisdiction is
différént from the jurisdiction of residenc_e” (emphasis added). Tracking this distinction, §
16913(b) provides that a “sex offender shall initially register—(1) before completing a sentence
of imprisonment with respect to the offense giving vise to the registration requirement”
(emphasis added). SORNA thus déscribes a general registration requirement and provides for an
initial registration scheme. Any authority exercised by the Attorney General pursuant to §

16913(d) would have rendered both § 16913(a) and § 16913(b) retroactive,
10
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It would be nonsensical to conclude that Gundy was “r_equiréd to register” under SORNA
for purposes of § 2250(a)(1) béfore the date on which was required to “initially register” under §
16913, Therefore, a natural reading of § 16913(b)4t0getlher with other applicaﬁle law— |
suggests that Gundy’s duty to register under SORNA did nof become active on the date the
SMAR-T Guidelines took effect, on which date Gundy was serving his Maryland sentence. In
other words, the SMART Guidelines did not render all pre-Act offenders immediately subject to
| a duty to-register, such that the first element of SORNA will always be met for all pre- and post-
Act sex offénders (also kﬁown as all sex offenders). Rather, as a pre-Act offender, Gundy
became subjef:t to SORNA’s many requirements at least of the date the SMART Guidelines
became effective. Those general requirements, however, include thé specific requirement that a
sex offender initially register “before completing a sentence of imprisonment with respect to the
offense giving rise to the registration requirement” (emphasis added). This logic is cdnﬁrmed by
the SMART Guidelines, which explain that for sex offenders in prisoner populations at the time
of SORNA’s implementation, registration within the “normal SORNA time frame” means, as
relevant here, “before release from imprisonment.” 73 Fed. Reg. at 38,064. Gundy’s sentence of
imprisonment in Maryland for the sex offense to which he entered an 4/ford plea on October 3,
2005 plainly qualifies as a sentence covered by § 16913(b). Therefore, Gundy was not required
to register under SORNA at least until the end of that prison term.

The critical question, however, is whether Gundy’s period of incarceration in Maryland, -
Pennsylvania, and New York for violatioﬁ of the terms of his federal supervised release qualifies
under § 16913(@ as a “sentence of imprisonment with respect fo the offense giving rise to the
tegistration requirement.” If so, then Gundy did not become subjec‘:f.: to SORNA’s registration

requirement until he was released from custody inside New York and Gundy’s motion must be
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granted. If not, then Gundy became subject to SORNA’s registration requirements at the end of
the sentence imposed by Maryland’s courts and his motion must be denied és to this argument.

The reading of § 16913(b) that best reconcilres SORNA’s text and purpose is that which
does treat Gundy’s sentence for {fiolation of supervised rélease’ as “a sentence of imprisdnmeﬁ
with respect to the offense giving rise to the registration requirement.”

“As in any statutory construction case,” analysis starts with the statutdry text and
“proceed[s] from the understanding that [u]nless otherwise defined, statutory terms are generally
interpreted in accordance with their ordinary meaning.” Sebelius v. Cloer, No.. 12-236, 2013 WL
2149791, at *5 (U.S. May 20, 2013) (internal quotation marks and citations omitted). “If the
text of a statute is ambiguoous, then {the Court] must construct an interpretation consistent with
the primary purpose of the statute as a whole.” United States v. Ripa, 323 F.3d 73, 81 I(Zd Cir.
2003). Where a statutory alﬁbiguity persists after examination of a statute’s text, structure, and
purpose, the rule of lenity places a thumb on the scale against a finding of criminal liability. See
United States v. Santos,l.SSS 1.S. 507, 514 (2008). All three of these rules apply here.

As explained supra, § 16913(b) requires inmates to “initially register” after completing a
prison term “with respect lo the offense giving rise to the registration requirement.” (emphasis
a.dde'd). This language, which is not addressed by SORNA’s legislative histofy, is less than a
model of glarity in specifying the required relationship between the “sentence of imprisonment”
and the:“offense giving rise to the registration requirement.” The key term is “with respect to.”

On the one hand, “with respect to” might be understood as “impqsed as punishment for”
the registration offense. On the other hand, “with respect to™ might be understood in a broader
sense as “relating to,” “arising from,” “regarding,” or “in connection with.” See, e.g., American

Heritage Dictionary (4th ed. 2001) (defining “respect” as, inter alia, a verb that means “to relate
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or refer to; concern™); Oxford English Dictio}zary (2d ed. 1989) (idenﬁfying “with respect to” as
definition L.4.e and cross-referencing to 1.7.b., which defines “with respect” as meaning, inter
alia, “[wlith reference kor regard fo something” (emphasis in original)); see also id. (offering
mz;ﬁy definitions of “respect” that emphasize the relational character of this term, such as *“1. To
have respect to: a. To have regard or relation to, or connexion with, something . . .. b. To have
referénce, to refer, to something . . . 2. To have respect to: a. To turn fo, refe;r fo, for information
... ¢. To give heed, attention, or consideratibn fo something; to have regard fo; to take into
account). Indc;cd, courts have made very different use of the term “with respect to.” See, e.g.,
Magwood v. Patterson, 130 S. Ct. 2788, 2806 (2010) (holding a habeas corpus application is
“second or successive” for purposes of AEDPA where, “with respect to” a claim, the alleged
error “could and shbuld have” been raised in the first petiftion); Pension Ben. Guar. Corp. ex rel.
St. Vincent Catholic Med. Centers Ret. Plan v. Morgan Stanley Inv. Mgmt. Inc., 712 F.3d 705 n.4
(2d Cir. 2013) (examining circumstances under which a person “is a fiduciary with respect to a
plan” under ERISA, and noting that when an entity acts with “dual roles,” fiduciary dutfies are
only implicaﬁed when if functions in its capacity as a ﬂduéiary). The common thread across
these opinions and definitions is that “with respect to” connotes a connection with or rela‘_cionship
to, though not necessarily or even usually a state of identity with, the object of the phrase.

In most cases, this ambiguity in the meaning of “with respect to” will not matter. If a sex
offender serves a prison sentence for the offense that creates the duty to register, and is then
relcaséd from custody, his duty is activated at the end of his time in prison. If that sex offender
is later caught and convicted of another crime, the.question whether he is obligated fo register

while in prison does not implicate the initial registration issue that the parties dispute in this case.

[

13

A000039



Case 1:13-cr-00008-JPO Document 33 Filed 05/22/13 Page 14 of 23

Gundy’s situation, however, directly implicates the ambiguity in § 16913(b)’s reférence
toa “seﬁten_ce of imprisonment with respect to the offense giving rise to the registration
requirement” (emphasis added). Unlike most offenderswan& unlike the typical offender that
Congress and the Attorney General likely imagined when crafting the applicable law—Gundy
completed a sentence of imprisonment for his Maryland sex offense and then immediately began
a consecutive sentence of imprisonment for his violation of federal supervised release, a
violation premised on the same underlying Maryland sex offense. This transition occurred while
he was incarcerated in the same prison in Maryland; one day, he was in the same cell for a
different reason. He was never reléased from prison. He was not even moved to a different
prison, at least not initially: And the violation that caused his supervised release sentence
consisted of exactly the same conduct that gives rise to his registration requirement. Gundy thus
served back-to-back sentences for a single course of conduct—his sex offense—which |
simultaneously broke Maryland’s criminal code and the terms of his supervised release.

On this fact pattern, the textual question is whether Gundy’s time in prison for violating
his rsupervised release in this manner qualifies as a sentence “with respect to” his Maryland sex
offense. The answer is no if the text is read to mean “imposed as punishment for the offense
giving rise to the registration requitement.” The answer is yes if the text is read to mean
“relating to,” “arising from,” or “in connection with” the offense giving rise to the registration
requirement. The difference is thus all-important to Gundy, yet unsusceptible to resolution
through analysis keyed only to the statute’s plain Janguage. The phrase “with respect to” is too
ambiguous in this context to serve as the definitive predicate of Gundy’s conviction.

A combination of statutory purpdse and rule of lenity must therefdre guide the outcome.

Starting with purpose, SORNA’s criminal provisions are “not a stand-alone response to the
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problem of missing sex offenders.” Carr, 130 S. Ct. at 2240. Rather, § 2250 is “embedded in a
broader statutory scheme enacted to address the deficiencies in prior law that had enabled sex
offenders to slip through the cracks.” /d. That écheme includes provisions “repealing several
carlier federal laws that also (but less effectively) sought uniformity; [] setting forth
comprehensive registration-system standards; [] making federal funding contingent on States’
bringing théir systems into compliance with those standards; [] requiring both state and federal
sex offenders to register with relevant juriédictions- (and to keep registration information current);
and [] creating federal criminal _sar;cﬁons applicable to those who violate the Act’s registration
requirements.” Reynoldg, 132 8. Ct. at 978. |

Section 2250 thus plays a 1imitéd, though imporj:ant, role in the larger SORNA scheme:
“mak[ing] sure sex offenders could not avoid all registration requirements just by moving to
another statf;.” Guzman, 591 F.3d at 91. This is why “[t]he act of travel by a convicted sex
offender may serve as a jurisdictional predicate for § 2250, but it is also, like the act of
possession [under 18 U.S.C. § 922(g)], the {rery conduct at which Congress took aim.” Ccirr‘;
130 S. Ct. at 2240. Thus, when sex offenders “use the channels of interstate commerce in
~ evading a State’s reach,” their conduct implicates the animating purpose of SORNA’s criminal
provisions. Id. at 2238. Otherwise, however, Congress has given “the Sta£es primary
responsibility for supervising and eusuring compliance among state sex offenders.” /d.

Given that there is virtually no risk that a sex offender will faH through the cracks or go
missing while incarcerated, it would make little sense to apply SORNA’s registration
requirements and criminai provisions to incarcerated individuals. In fact, Congress recognized
that the public is adequately protected against sex offenders locked behind bars: this is why sex

offenders are not required under § 16913(b) to initially register until the end of their post-
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coﬁviction carceral seﬁtences. The Attorney Generafs SMART Guidelines confirm that
‘.‘SORNA’S registratioﬁ requirements generally come into play when sex offenders are refeased
from imprisonment, or when they are sentenced if the sentence does not involve imprisonment.”
73 Fed. Reg. at 38,045 (emphasis added). The Guidelines add that ““imprisonment’ as it is used
in SORNA and these Guidelines refers to incarceration pursuant to a conviction, regardless of
the nature of the institation in which the offender serves the sentence.” Id.

This logic, which presupposes that there is little purpose to imposing a duty of initial

registration on an incarcerated sex offender, appears again later in' the SMART Guidelines:
!

Example 3: A sex offender convicted in 1980 for an offense
subject to lifetime registration under SORNA 1s released from
imprisonment in 1990 but is not required to register at the time

~ because the jurisdiction had not yet established a sex offender
registration program. In 2010, following the jurisdiction’s
implementation of SORNA, the sex offender reenters the system
because of conviction for a robbery. The jurisdiction will need to
require the sex offender to register based on his 1980 conviction
for a sex offense when he is released from imprisonment for the
robbery offense. But it is not possible to carry out the initial
registration procedure for the sex offender prior to his release from
imprisonment for the registration offense—i.e., the sex offense for
which he was convicted in 1980-because that time is past . . .

. In {cases like Example 3], the normal SORNA initial
registration procedures and timing requirements will apply, but
with the new offense substituting for the predicate registration
offense as the basis for the time frame. In other words, such a sex
offender must be initially registered in the manner specified in
SORNA § 117(a) prior to release from imprisonment for the new
offense that brought him back into the system, or within three
business days of sentencing for the new offense in case of a non-
incarcerative sentence.

73 Fed. Reg. at 38,063-64. Here, even though the offender would be incarcerated on a different
offense than the offense giving rise to his duty to register, the Attorney General instructs states to

view the initial registration requirement as one that arises at the end of the carceral sentence.
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This provision reflects SORNA’s basic logic, which does not treat incarcerated sex offenders as
a group subject to a duty of initial registration during their time in prison.

A clear focus on offenders outside of custody runs through SORNA’s text énd its
implementing regulations. Section 16913 requires offenders to register in each jurisdiction in
which they reside, work, or study—mrequlrements that all envision individuals outside of prison,
free to go about their lives in multlpie Jurlsdlcuons Offenders are also required to perlodmally
appear in person to keep their registration current, a mandate that further exemplifies Congress’s
presupposition that offenders witﬁ a duty to register are out of custody.

In thé same vein, 42 U.S.C. § 16915(a) requires sex offenders to keep their “registration
current for the full registration period (excluding any time the sex offender is in custody or
civilly committed) unless the offender is allowed a reduction under subsection (b) of this
section.” Offenders are thus relieved of the obligation to keept their registration current while
incarcerated—yet another feature of SORNA’s registration scheme that indicates Congress’s
focus on out-of-custody offenders and its recognition that.the purposes of SORNA’s criminal
provisions are not ordinarily fulfilled by imposing registration requirements on incarcerated
offenders. See also 42 U.S.C. § 16914 (requiring that as part of registration, 6ffenders provide
information of a sort associated with being out of custody rather than imprisoned, including |
license plate numbers for any cars they drive and information about where they work). The
SMART Guidelines accordingly recognize that “[{]he proviso relating to custody or civil
commitment” in § 16915(a) “reflects the fact that the SORNA procedures for keeping up the
registration . . . generally presuppose the case of a sex offender who is free in the community.’;
They do so, the Guidelines explain, because “[w]here a sex offender is confined, the public is

protected against the risk of his reoffending in a more direct way, and more certain means are
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available for.tracking his whereabouts. .H_en.ce, SORNA does not require that jurisdictions apply
the registration procedures applicable to sex éffenders in the comﬁnunity during periods in which
a sex offender is in custody or civilly rcommitted.” 73 Fed. Reg. at 38,008,

Thus, as manifested in its statutory text and implementing regulations, SORNA’s purpose
is not ordinarily served by imposing on inmates who havé not been released from prison
following t-heir sex offense conviction a duty.of initial registration.'1

Tn many cases, such a requirement could lead to absurd .fesults. Inmates are regularly
moved between jurisdictions while in custody. Often, these transfers are orchestrated without
their consent. Bven if those inmates enjoyed an affirmative defense under § 2250(b) to liability
under § 2250(a) for failﬁre to register while imprisoned, the result would that a significant
number of inmates have already satisfied elements (1) aﬁd (2) of § 2250 the moment‘they step
past prison gates on their way to freedom. Failure to register within a short period would then
perfect- the § 2250 offense énd return them to federal prison for an offense that, in the usual
course,_would implicate only the requirements of state sex offendef registration schemes.

The Government’s proposed interpretation of SORNA would thus result in a disruption
of the state-federal balance contemplated by Congres_s,_ as it would federalize a large swath of
post-custody failure-to-register offenses that do not reflect any uniquely federal power or
concern. See Carr, 130 S. Ct. at 2238 (noting that Congress has given “the States primary
responsibility for supervising and énsuring compliance among state sex offenders”™); see also
United States v. Van Buven, Jr., No. 8 Cr. 198, 2008 WL 3414012, at *13 (N.D.N.Y. Aug. §,

2008) aff'd sub nom. United States v. Van Buren, 599 F.3d 170 (2d Cir. 2010) (noting that

' A different question may arise if an inmate is released from cuStody, spends time in society,
and is then returned to prison, but that question is not presented by this motion.

18
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SORNA “does not offend traditional notions of federalism- be:-:ause it addresses something each
state does not have the power to accomplish—track registered sexual offenders as they move
from state to state.” (emphasis added)). Moreover, this disruption in federalism would arise in a
context shot through with questions of fundamental fairness, since in many cases the predicate
act of interstate travél would have been imposed on an unwilling sex offender—who might well
be excused from recognizing that failure to register in his new state violates SORNA, instead of
state law. Ultimately, the Government’s view would undercut the purpose and ldgic of
SORNA’s criminal liability provisions. As the Second Circuit recognized in Guzman, § 2250 is
designed to make sure that sex offenders cannot dodge registration reqﬁirements by skipping
from one state to another. 591 F.3d at 91. The interstate trayel is thus the very act at which
SORNA takes aim. See Carr, 130 8. Ct. at 2238-40. Where an inmate is in continuous carceral
custody throughout his period of interstate travel, and is therefore being monitored by the
government at every step along the way, it defies reason to view a post-release failure to register
| as an effort to “use the channels of interstate commerce in evading a State’s reach.” Id.

There is no reason to believe that all thése considerations are any less decisive ip
Gundy’s case. He was incarcerated cont.inuousiy throughout his consecutive sentences. He did
not present a danger that the government would lose him, that he would fall through the cracks,
or that he would “ﬁse the channels of interstate commerce in evading a State’s reach.” Cair, 130
S. Ct. at 2238. ﬁe did not pose a danger to the community while in prison. He would have been
required to register upon his release from custody wherever that release took place; there is no

-~ reason to believe that his failure to register after being reléased from custody in New York
implicates SORNA’s purposes aﬁy mdre than his failure to register would have done had he been

released in Maryland. In either case, he could have been punished by the state government for
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failing to register, or by the federal government if he subsequently moved in interstate comimerce
and knowingly failed to register as required by SORNA. In sum, it would not advance any core
purpose of SORNA to conclude that Gundy’s supervised release sentence was nof a sentence of
imprisonment “with respect to” his Maryland sex offense. SORNA is not designed to ensure that
prisoners can be arrested for a federal crime in the very state where they are released from prison
for the first time after serving a sentence “with respect to” their sex offense.”
This conclusion is bolstered by the rule of lenity. As Justice Scalia has explained:

Under 2 long line of our decisions, the tie must go to the defendant.

The rule of lenity requires ambiguous criminal laws to be

interpreted in favor of the defendants subjected to them. This

venerable rule not only vindicates the fundamental principle that

no citizen should be held accountable for a violation of a statute

whose commands are uncertain, or subjected to punishment that is

not clearly prescribed. It also places the weight of inertia upon the

party that can best induce Congress to speak more clearly and

keeps courts from making criminal law in Congress’s stead.
Santos, 553 U.S. at 514. Section 16913 is sufficiently ambiguous that even experienced counsel
would have been hard-pressed to explain to Gundy his potential liability for failing to register
upon his release from the RRC in New York. -Given that Congress has not spoken clearly, that
the notice function associated with statutory criminal law was clouded by ambiguity, and that the

purposes of SORNA weigh against the imposition of liability, a construction of SORNA that

precludes liability here is required.

? The Government raises the specter of a constitutional concern with this conclusion, since post-
revocation penalties relate to the initial offense—and would raise an issue of double jeopardy if
they were treated as punishment for the new criminal offense. See Johnson v. United States, 529
U.S. 694, 700 (2000)." But that concem is misplaced. Acknowledging that Gundy’s sentence for
violation of his supervised release is a sentence “with respect to” his Maryland criminal offense
is not the same as concluding that it constitutes punishment for that offense. In other words, the
Court can recognize the reality of a relationship between Gundy’s conduct in Maryland and his
post-revocation penalties without implicating the double jeopardy issue noted in Johnson. Asa
result, there is no need to construe “with respect to” in the shadow of constitutional avoidance. |
20
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The SMART Guideiings do not alter—and in fact support—this conclusion. -In the
Guidelines, the Attorney General states that “jurisdictions must normally require that sex
offenders be initially registered before release from imprisonment for the registration offense.”
He adds that, under § 117(a) of SORNA, “initial registration proce_dures are to be carried out
‘shortly before release of the sex offender from custody’ . . . . [TJurisdictions should implement

' this requirement in light of the underlying obj ectivejsrof ensuring that sex offenders have their
registration obligations in mind when they are released.” 73 Fed. Reg. at 38,063. The Attorney
General later notes that if a pre-Act offender started his carceral sentence before SORNA took
effect and is released on “completion of imprisonment” affer SORNA takes effect, that offender
“can be registered prior to rglease from imprisonment in the same manner as sex offenders
convicted following the enactment of SORNA and its implementation by the jurisdiction.” Id

Bach of these SMART Guidelines provisiqns expressly contemplates a scenario in which
the sex offender at issue is released from custody at the end of his term of imprisonment for the

" “registration offense.” Thus, jurisdictions must “normally” require fegistration at that point—a

qualification that implies the existence of cases where the duty to register does not attach at the
end of the sentence imposed as punishment for the registration offeﬁse. This is one such case, as

Gundy’s consecutive sentence makes him_unlike the “ﬂormal” sex offender. Furthér, states must

register an offender before he is “reléased from custody,” on “completion of imprisonment,” or
on “release from imprisonment.” This language further supports the conclusion that the Attorney

General was not considering a situation like Gundy’s in promulgating these rules. Even to the

extent that Gundy was technically “released” from imprisonment for his registration offense
when the basis for incarceration in Maryland shifted from a state crime to \‘fiolation of supervised

release, his continued presénce behind bars removed him from the class of offenders
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contemplated by the plain terms of the SMART Guidelines. Thus, the SMART Guidelines
arguably endorse Gundy’s view of when he was required to register, since they repeatedly and
logically link the initial registration requiremenf to refease from custody.® In the alternative, they
are ultimately silent as to this matter because it is not a “normal[]” case and the Court must look
directly to § 16913(b)—the statute that the Attorney General is interpreting in the Guidelines.

The upshot of this analysis is that Gundy’s duty to initiaﬂy. register was triggered shortly
before he was released from custody in New York. Gundy was in custody when transferred from
the Maryland prison to FCI Schuylkill, and then, by the plain langnage of the transfer documents,
remained in the “legal custody of the [Attorney Generalj, in service to a term of izﬁprisonmeut”
during his unsupervised transfer from Pennsylvania to New York. These documenté confirmed
that his -transfer “only extend[ed] the limits of [his] confinement” and his “custody.” As a sex
offender who was imprisoned for committing a sex offense and who then remained in cus'tody
continuously through his release in New York—{first while serving a sentence imposed as
punishment for the sex offense, and then while servinga post-revocation sentence “with respect
té” the sex offense—Gundy was not “required to register” when he engaged in the interstate .
travel alleged in the indictment and therefore cannot be held liable for a violation of § 2250.

Accordingly, the Indictment must be dismissed.

C. Gm.:dy’s Other Arguments In Support of Dismissal

Gundy also advances a number of other arguments in support of dismissal. Because the

- Court has granted his motion on statutory grounds, it need not reach his constitutional claims.

* This analysis might be different if Gundy had been sentenced to consecutive prison terms for
crimes that bore no relation—for instance, a sex offense and then an unrelated bank robbery—
since in that scenario the robbery sentence might not qualify as a term of imprisonment “with
respect to” to the sex offense. However, that issue is not preserited in this case.
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Iv. Conclusion

For the foregoing reason

SO ORDERED.

Dated: New York, New York
May 22, 2013

e
o

-

fffg

TPAUL OETKEN
United States Disirier Nudge

23

s, Defendant’s motion to dismiss the indictment is GRANTED.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- --X
UNITED STATES OF AMERICA, |
-against- : 13 Crim. 8 (JPO)
HERMAN AVERY GUNDY, | OPINION AND ORDER
Defendant. ¢ '
..... X

J. PAUL OETKEN, District Judge:

Defendant Herman Avery Gundy was charged with one count of failing to register as a
sex offender under the Sex Offender Registration and Notification Act (“SORNA™), 18 U.S.C.
§ 2250. On May 22, 2013, this Court grantea Gundy’s motion to dismiss the indictment, holding
that Gundy was not subject to SORNA’s registration requirements at the time of the interstate
travél alleged by the Government. Uhnited States v. Gundy, No. 13 Crim. 8, 2013 WL 2247147
(5.D.N.Y. May 22, 2013) (“the Opinion”™}. Ad\}ancing new arguments, the Government now
seeks reconsideration of the Opinion. Though responsive to some of the concerns addressed in
the Opinion, these arguments do not succeed. For the reasons that follow, the motion for
rec_onsideration is denied. |
L Legal Standard

| “A ﬁlotion for reconsideration is an extraordinary remedy to be employed sparingly in \

the interests of finality and conservation of scarce judicial resources.” Drapkin v. Mafco Consol.
Group, Inc., 818 F. Supp. 2d 678, 695 (S.DN.Y. 2011) (quotation marks and citation omitted).
Accordingly, “[t}he threshold for prevailing on a motion for reconsideration is high.” Nakshin v.
Holder, 360 F. App’x 192, 193 (2d Cir. 2010); see Shrader v. CSX Transp., Inc., 70 F.3d 253,

257 (2d Cir. 1995) (“The standard for granting such a motion is strict.”). “Although the federal
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and local rules of criminal procedure do not specifically provide for motions for reconsideration,
courts in this district have applied Local Civil Rule 6.3 in criminal cases.” United States v.
Peterson, No. 12 Crim. 409, 2012 WL 5177526, at *1 (S.D.N.Y. Oct. 19, 2012).

1L Discussion’”

The Supreme Court has held that a person commits a viclation of § 2250 only if he (1) is
“required to register under [SORNA]"; (2) subsequently “travels in interstate or foreign
cdmmerce”; and (3) subsequently _“knoﬁngly fails to register . . . .7 18 U.S.C. § 2250? see
Gundy, 2013 WL 2247147, at *3 (citing Carr v. United States, 560 U.S. 438 (2010)). In tﬁe
Opinion, this Court concluded that the first element was not met until affer Gundy traveled in
interstate commerce. This is because, as the Court explained: (I) Gundy’s duty to “initially
'régister” under 18 U.S.C. § 16913 arose juét before completion of “a sentence of imprisonment
with respect to the offense giving rise to the registration requirement”; (2) Gundy’s federal
sentence for viola;cion of supervised release (“VOSR”) based on his Maryland conviction---

- which immediately followed his sentence on the Maryland conviction itself—was “a sentence of
imprisenment with respect to the offense giving rise to the registration requirement” (namely, the
Maryland sex offense); and (3) Gundy did not complete that federal sentence until affer he

traveled in interstate commerce. See Gundy, 2013 WL 2247147, at *4-13.

A.
The Government’s request for reconsideration opens with an argument that it did not
advance in its original brief, at oral argument, or in its post-argument brief, This argument

focuses on the third-word of 18 U.S.C. § 16913(b)(1): “before completing a sentence of

! Familiarity with the Opinion and all other facts relevant to the case is presumed.
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imprisonment with respect to the offense giving rise to the registration requirement.” (emphasis
added). In the Govermﬁent’s view, that single word controls this case: Because the sentence for
his Maryland conviction was “a sentence of imprisonment,” and because the statute refers to “a”
sentence rather than “any” or “al]” sentences, Gundy’s duty to register attached on or before
November 30, 2010—the date on which he completed the sentence for his Maryland conviction
and thus, by implication, the date before which he was required to initially register. See § 16913
(b)(1). This is so, the Government argﬁes, because he literally completed “a sentence of
imprisonment with fespect to the {sek} offénse” on that date—even though he- was not released
and was immediately transferred to federal custody to begin serving another “sentence of
imprisonment with respect to the [sex] offense.”

This argument, although preseﬁting a stronger textual basis for the Government’s position
than its previous arguments, must be rgj ected for several reasons.

First, motions for reconsideration are not the appropriate mechanism for advancing
purportedly disbosiﬁve arguments for the first time. As the Second Circuit has emphasized,
“[glenerally, motions for reconsideration are not granted unless the moving party can point to
controllihg decisions‘ or data that the court overlooked—matters, in other words, that might
reasonably be expected to alter the conclusion reached by the court.” Cioce v. County of
Westchester, 128 F. App’x 181, 185 (2d Cir. 2005). ‘Accordingly, “a party may not advance new
facts, issues, or arguments not previously presented to the Court.” Polshy v. St. Martin’s Press,
Inc., No. 97 Civ. 690, 2000 WL 98057, at *1 (S.D.N.Y. Jan. 18, 2000) (citation omitted).
“Simply put, courts do not tolefate such efforts to obtain a second bite at the apple.” Goonan v.

Fed. Reserve Bank of New York, No. 12 Civ. 3859, 2013 WL 1386933, at *2 (S.D.N.Y. Apr. 5,
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4 2013). By waiting until this late stage in the case, and failing to identify any new decision or
data in support of its plain language interpretation, the Government has waived this argument.

Second, even on its own terms, the Governmenf’s argument does not rid § 16913(b)(1) of
the ambiguity that required invocation of statutory purpose and the rule of lenity. |

“As in any statutory construction case,” ar}alysis begins with tﬁe statutory text and
“proceed[s] from the understanding that [u]nless otherwise defined, statutory terms are generally
interpreted in accordance with their ordinary meaning.” Sebelius v. Cloer, 133 S. Ct. 1886, 1893
(2013) (internal quotation marks and citations omitted). “The meaning of a wdrd for phrase]
cannot be determined in isolation, but musi be drawn from the context in which it is used.””
United States v. Torres, 703 F.3d 194, 199 (2d.Cir. 2012) (quoting In re Sépz‘. 11 Prop. Damage
Litig., 650 F.3d 145, 155 (2d Cir. 2011)); see also Antonin Scalia & Bryan A. Gamer, Reading
Law 168 (2012) (noting that “statutory construction is a holistic endeavor”). “If the textofa
statute [remains] ambiguous, then [tﬁe Court] must construct an interpretation consistent with the
primary purpose of fhe statﬁte.” United States v. Ripa, 323 F.3d 73, 81 (2d Cir. 2003).

Section 16913(b) provides that a sex offender shall initially register “before completing a
sentence of imprisonment . . .. While the Governnlf;nt sees perfect clarity in this sentence,
§ 16913(b)(1) remains ambiguous in a crucial respect: by using the indefinite article to modity
“sentence of imprisonment,” Congress failed to distinguish between “any” and “a single.” This
distinction makes all the difference to Guady.

As a matter of plain language, the Government’s reading is certainly a legitimate one.
Consider the sentence: "‘You must apply for kindergarten before completing a year of
preschool.” Tt is fairly obvious from the context of the sentence that “a year of preschool” is

intended to mean “a singfe year of preschool.” But consider the following directive from a
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doctor: “You must take one of these pills before finishing a meal” (or “Take one pii-l with a |
meal”). This is probably better read as méaning “before ﬁnish-ing any meal” (or “with any
meal”). And consider the sentence: “You must stay out of the $Wi1nn1ing pool until 15 minutes
-after eating a candy bar.” Given the context, the better reading of this sentencé 1s that it refers to
any candy bar—and that if someone ate three candy bars consecutively, the 15-minute
moratorium would be triggered by the 'eating of the third candy bar.

The fneaning of “a” thus depends on context. See, e.g., Hagen v. Nodak Mutual
Insurance Co., No. 99 Civ. 3562, 2000 WL 35528125 (D.N.D. May 8, 2000) (“As a general
principle the use of an. indefinite article méy create an inherent ambiguity, depending on how the
indefinite nature of the article is intefpreted.”). Although statutory context can eliminate
ambiguity, see S E.C. v. KPMG LLP, 412 F. Supp. 2d 349, 388 (S.D.N.Y. 2006), nothing else in
§ 16913(b) settles the choice between these two meanings of “a.” While Gundy had completed
“a single™ sentence of irﬁprisonment when time expired on the sentence for his Maryland
conviction, SORNA can also be read to impose a duty to register before completing “any”
séntence of imprisonment. In the latter case, the most natural reading (or at least a possible
reading) of § 16913(b) is one that requires a defendant ﬁke Gundy—sentenced to multiple,

. consecutive terms of imprisonment “with respect to” the offense giving rise to the registration
duty—to register before completing his final sentence of imprisonment.” Given this ambiguity

~ in the statutory text, the Court must consult statutory purpose and the rule of lenity. As

2 As noted in the Opinion, the Guidelines promulgated by the Attorney General lend support to
this reading. They state that “SORNA’s registration requirements generally come into play when
sex offenders are released from imprisonment, or when they are sentenced if the sentence does -
not involve imprisonment.” Gundy, 2013 WL 2247147, at *9 (quoting 73 Fed. Reg. 38,030,
38,045) (emphasis added). ‘ '
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explained in the Opinion, these factors cut strongly in Gundy’s favor. See 2013 WL 2247147, at
*8-12,

Third, the structure of the statﬁtory text provides a simpler explanation for the statute’s
use of the v?ord “a”—one that weakens the Government’s textual argument..

The discussion thus far has assumed that the Govermﬁent correctly framed the relevant
question by focusing narrowly on § 16913(b)(1). It is a basic rule of interpretation, however,
that each sub-section of a statute must be read in the context of the larger statutory structure.r As
its title indicates, § 16913(b) 1s concerned with the timing of initial registration. To that end,

§ 16913(b) contemplates two classes of offenders: those who have been sentenced to
imprisonment, § 16913(b)(1), and those who received non-carceral sentences, § 16913(b)(2).
When Congress referred to offenders who have completed “a sentence of imprisonment,” it did
so only to distinguish offenders who received “a sentence of imprisonment” from offenders who
were “not sentenced to a term of imprisomnént.” (emphasis added). This perspective clarifies
why Congress used the indefinite article in § 16913(b)(1): it was not concerned with (or
apparently aware of any need for) specifying which sentence of imprisonment triggers the duty
of initial registration, but rather with separating those offenders who have received a carceral
sentence from those Wﬁo have received a non-carceral sentence. Use of the mdefinite article to
describe the.se classes makes sense, whereas it would have been strange for Congress to use the
indefinite article as its method of indicating when in time a duty of initial registration attaches.

~ As aresult, it would be erroneous to require “a” to bear all the weight the Government places on
it. Tn statutory context, the word “a” simply does not bear on the question whether Gundy’s
initial registration duty attached at the end of his Maryland sentence. Accordingly, the

Government’s first textual argument does not succeed.
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B.

The Govemnier;t’s second argument for reconsideration focuses on “with respect t0.” In
suin, the Government notes that “offense” is used: throughout SORNA to refer to the crime of
conviction resulting in a defendant’s registration obligation—in this case, Gundy’s Marylaﬁd sex
crime. Emphasizing that a violation of supervised release is distinet from any underlying state
- offense, and that Gundy’s VOSR sen;fence punished his “breach of trust,” the Government argues
that the two convictions cannot be said to be “with réspect to” one another.

The Court has already addressed and rejected an essentially identical version of this
argument. See Gundly, 2013 WL 2247147, at #7-8, The Govemmeht is mistaken in its |
suggestion that the Opipion treated the VOSR sentence aé part of, or as an extension of, the
Mary?and sentence. See id, at ¥7-8, *11; see also id. at *11 n.2 (“The Govemment.raises the
specter of a constitutional concern witﬁ this conclusion, since postfevocation penalties relate to
the ihitial offense—and would raise an issue of double jeopardy if they were treated as
punishment for the new criminal offense. See Johnson v. United States, 5279'U.S. 694, 700
(2000). But that concern is misplaced. Acknowledging that Gundy’s sentence for violation of
his supervised release is a sentence ‘with respect to’ his Maryland criminal offense is not the
same.as concluding that it constitutes punishment for that offense. In other words, the Court can
recognize the reality of a relationship between Gundy’s conduct in Maryland and his post-
revocation penalties without implicating the double jeopardy issue noted in Joknson. As aresult,
{here is no need to construe ‘with respect to” in the shadow of coﬁstitutional avoidance.”). As
the Court noted in the Opinion, the phrase “with respect to” connotes relationships other than

~identity. Id. at *8. Here, “the violation that caused [Gundy’s] [VOSR] sentence consisted of
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exactly the same conduct that gives rise to his registration requirement.” Id. Further, that
conduct constituted a violation of the terms of Gundy’s superviéed release only because it was, in
fact, prohibited by the criminal law—and the terms of Gundy’s supervised release were keyed, in
part, to compliance with that body of law. At the very least, SORNA’s text is ambiguous as to

whether his VOSR offense was an offense “with respect to” his Maryland conviction.

C.

The Government alsé afgues- that treating Gundy as having been “required to reéister” no
later than November 30, 2010 is consistent with SORNA’s purpose. The Court considered and
rejected similar purpose-related arguments in the Opinion, concluding that SORNA’s purpose—
és expressed in Second Circuit and Supreme Cowrt precedent, the statutory text, and the Attorney
General’s implementing regulations%_cuts firmly in Gundy’s favor. See id. at *8-12. The
Government advances only one novel argument: given thaiz SORNA requires offenders to
- register in the jurisdiction of tﬁeir conviction, and thaf SORNA aims to'ensuré that authorities do
not lose track of sex offeﬁders, if would be consistent with SORNA’s purpose to prefer a rule
whereby sex offendefs register whilé incarcerated in the jurisdiction of their offense.

Even to the extent that this argument clarifies an aspect of SORNA, the core purposes
and operation of the statute, as described in the Opinion, override this single factor. See id. at *9
(“Given that there is virtually no risk that a sex offender will fall through the cracks or go
missing while i_ﬁéai-ceréted, it would make little sense to apply SORNA’s registration
requirements and criminal provisions to incarcerated individuals. In fact, Coﬁgress recognized
that the pub_ﬁc is adequately protected against sex offenders locked behind bars: this is why sex

offenders are not required under § 16913(b) to initially register until the end of their post-
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conviction carceral seﬁtences,”); id. at *10 (“A clear focus on offenders outside of custody runs
through SORNA’s text and its implementing regulations.”). So do the weighty considerations of
faimess and federalism—unaddressed in the Government’s brief—that the Opinion highlighted
as critical to any understanding of SORNA. See id. at *10 (“Inmatés are regularly moved
between jurisdictions while in custody. Often, these transfers afe drchestrated without their
consent. Even if those inmates enjoyed an affirmative defense under § 2250(b) to liability under
§ 2250(a) for failure to register while imprisoned, the result would [be] that a significant number
of inmates have already satisfied elements (1) aﬁd (2) of § 2250 the moment they step past prison
gates on their way to freedom. Faﬂurq to register within a short period would then perfect thé
§ 2250 offense and return them to federal prison for an offense that, in the usual course, would
implicate only the requirements of state sex offender registration schenﬁes.”); id. at *11 (“The
Government’s proposed interpretation of SORNA would [] result in a disruption of the state-
federal balance contemplated by Congress, as it would federalize a large swath of post-custody
failure-to—régister offenses that do not reflect any uniquely federal power or concem . . . .
Moreover, fhis disruptijon in federalism would érise in a context shot through with questions of
fuﬁdamental fairness, since in many cases the predicate act .of interstate travel would have been
'.in1posed on an unwilling sex offender—who might well be excused fr}om recognizing that failure
to register in his new state violates SORNA, instead of state law.”).

In any event, the Government’s arguments rest on questionable assumptions. It is not
clear, for instance, why an offender’s jurisdiction of conviction 1s “uniquely situated to know
.Whether the offender has been convicted of a sex offense.” When inmates are transferred within
jurisdiction or.to new jurisdictions, there is every reason to believe that information about their .

offense and post-conviction requirements travels with them. Every facility to which Gundy was
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t_ransferred, for example, was well aware-of his status as a sex offénderw-and the Government
offers no concrete; evidence for its suggestion that prison officials have a difficult time tracking '
sex offender status.” Further, if an inmate were transferred from state to state—or from_facility |
to facility—after initially registering, he would still have to register at each new location to
ensure that the jurisdiction of conviction did not lose track of him. As a result, the reading of
SORNA advanced by the Government still involves a series of registrations as inmates are
moved from prison to prison—and thus presupposes the adequacy of registration schemes across
facilities as prisoners are moved from one to the next. While initial registration may be unique in
some respects, the Government has not explained how_ and why that uniqueness compels a rule
that impoSes a duty of initial registration at the end of the first prison sen.teﬁce with respect to the
offense giving rise to the registration duty. Moré broadly, the Government has not identified any
reason for concluding that the view of SORNA set forth in th.e' Opinion would thwart full
realization of SORNA’s purpose. Accordingly, the Government’s purpose-based arguments do

" not warrant reconsideration of the Court’s decision.

D.
In his motion to dismiss the indictment, Gundy presented several additional arguments

for dismissal of the indictment which the Court did not reach, including (1) that SORNA violates

3 There is little record evidence addressed to the question of why Guandy did not register as a sex
offender when he completed his Maryland sentence—or to the question of why Maryland State
officials, who the Government insists are in the best position to handle such matters, failed to
ensure Gundy’s registration. But the record is replete with evidence that federal officials were
aware of Gundy’s status as a sex offender and did remind hini of his duty to register. The facts
of this case thus suggest that, in at least some instances, officials in the jurisdiction of conviction
will be less capable than officials in a jurisdiction to which an inmate is transferred of ensuring
that the inmate complies with SORNA’s registration requirements.

10
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the Commerce Clause and (2) thaf Gundy cannot lawfully be fouﬁd to have “traveled in interstate
commerce” for purposes of criminal liability because he was “in custody™ at the time of his
interstate travel. In light of the Court’s decision to deny feconsideration, it is unnecessary to
resolve these alternative argmﬂents. It should be nolted, however, that the Second Circuit
recently considered a Commerce Clause challenge to SORNA based (like Gundy’s challenge) on
the Supreme Cour.t’s decision in the Affordable Care Act case, Nat'l Fed'n of Indep. Bus. v.
Sebelius, 132 S. Ct. 2566 (2012) (“NFIB™). The Second Circuit declined to revis_it a prior
- decision upholding SORNA under the Commerce Clause, “not because [the defendant’s]
arguments 'alll lack force, nof because the constitutionality of SORNA—particularly when
applied withiﬁ the states—is beyond question . . ., but because the constitutionality of SORNA
as apphed to [the defendant]” remains unaffected by any hmltatlons on Congress’s Commerce
Clause power that may be found in NFIB.” United States v. Robbins, 2013 WL 471 1394 at *1
(2d Cir. Sept. 3, 2013) (emphasis in original). Appiy_ing the distinction between regulation of
“activity” and “inactivity” from NFIB, 4 the Second Circuit in Robbins concluded that, as applied
to the defendant in that case, SORNA regulated “activity”—his change of residence and travel
across sfate lines”—and that such activity “directly employ[ed] the channels of intersfate
commerce.” Id. at *4.

This case presents closer questions under that analysis. In particular, is it fair to say that
Gundy “traveled across state lines” for purposes of this criminal statute and the Commerce

Clause given that he was in custody when he did so? And in light of his custodial status, was he

* The Robbins court noted that it is unclear whether the discussion of the Commerce Clause in
Chief Justice Roberts’ primary opinion in NFIB constitutes “more than dicta,” id. at *4, but
assumed for the sake of the argument that the statements about the Commerce Clause in that

~ opinion—including the significance of the activity-inactivity distinction—constitute a holding of
the Court when joined with the consistent views of the four dissenting Justices, id.

11
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“émploy[ing} the channels of interstate commerce” in doing so? As noted, it is unnecessary to
resoive those questions here. To the extent that these éuestions present serious constitutional
issues, however, the doctrine of constitutional avoidance provides yet another basis for this
Court’s intemretation of the statute as applied to this case. See Askwander v. Tennessee Valley

Authoriiy, 297 U.S. 288, 346 (Brandeis, J., concurring).

111 Cenclusion

For the foregoing reasons, the Government’s motion for reconsideration is DENIED.

SO ORDERED.

Dated: New York, New York
September 11, 2013

/T P AL ORTERN

Linited Stawms Disirie? fudge

12
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DEFENDANT: Herman Avery Gundy
CASE WUMBER: 13 CR 08 (JPO)

[MPRISONMENT

The defendant is hereby committed to the custody of the United States Burean of Prisons to be imprisoned fur a
total terin oft '

Time Served

[71 The court makes the following reconnesnidations to the Burean of Prisons:

¥ The defendant is remanded to the custody of the United States Marshal,

[0 The defendant shall surrender o the United States Marshal for this district;

O a _ 3 am [ pm - on

{1 -as notified by the United Staies Marshal.

] The defendant shall surrender for service of sentence at the institution designated by the Burean of Prisons:

i1 before2 pm.on

3 asnotified by the United States Marshal.

{)  as aotified by the Probation or Pretrial Services Office,

RETURN
i bave executed this judgment as follows: '
Defendant delivered on ~ _ Cfo B
a , with a certified copy of this judgment.
UNITED STATES MARSHAL
By ..

BEPUTY UNITED STATES MARSHAL
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DEFENDANT: Hermnan Avery Gundy
CASE NUMBER: 13 CR 08 (JPO)

e P e %?-__—SW
Tudgment—Page __ v _ of

SUPERVISED RELEASE

Upon release from irxprisonmerd, the defendant shall be on supervised release for a termn of :
5 years

The defendant must report to the probation office in the district to wh ich the defendant is released within 72 hours of release from the
castody of the Bureau of Prisons, ' :

_The defendant shall not consmit another federal, state or local crime.
The defendant shall not unlawfully possass a sonirolled substance. The defendant shail roftaix fron: any unlawful use of a gontrolled
substesice. The defandant shall submit to one drug test within 15 days of release from imprisorment and 4 least two pericdic drug tests
thereailer, as determined by the court.

The above drug testing condition is suspeided, based on the court’s determination that the defendant poses a law risk of
future substance abuse, (Check, if epplicable)

The deferidant shall not possess a firearm, ammunition, destructive device, ot any other dangerous weapon. (Check, if applicable.)

The defendant shall cooperate in the collection of DNA as dire:cte& by the probation officer. (Check, if applicable.)

88 O

The defendant shall comply with the requirements of the Sex Offender Regisiration and Notification Act (42 1.5.C. § 16901, ef seq.)
ag directed by the lprobatmn officer, the Bureay of Prisons, or any state sex offender registration agency in which he or she resides,
works, i§ 4 student, or was convicted of a gualifying offense. (Check if applicable.)

[ The defendant shall pasticipate in an approved program for damestic violence. (Chack, if applicabie.)

If this judgment imposes a fine or restitution, it is 1 condition of supervised release that the defendant pay in accordance with the
Schedule of Payments sheet of this judgment, .

The defendant must comply with the standard conditions that have been adopted by this court as well as w ith any additional conditions
on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district without the permission of the covst or probation officer;

2)  the dafendant shall report to the probation officer in » manner and frequency directed by the court or probation officer;

3} the defendant shall answer truthfully aH inguiries by the probation officer and follow the instructions of the probation officer;
4y the defendant shall support his oy her dependents and meet other family rer-Sponsibﬂitics;

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other
acceptable reasons;

6) the defendant shali notify the probation officer at least ten days prior 1o any change in residence or employment;

7} the defendant shall refrain from excessive use of aleoho! and shall not purchase, possuss, use, distribute, or administer any
. controtied substance or any paraphernaliy related to any controlied substances, except as preseribed by a physiciaa,

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9) the defendant shall not associaie with any persons cﬂ%ag_ed in criviinal activity and shall not associate with any person convicted of &
felony, unless granted permission to do 5o by the probation officer;

10} the defendant shall permit & probatio officer to visii him or her at any tirae ai home or elsewhere and shall pesmit confiscation of any
contraband observed in plain view of the probation officer; '

11} the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a taw e forcernent officer;

12)  the defendant shall not enter into any agrecment fo act as an mfonmer or a special agent of a law enforcement agency without the
perimission of the counrt;, and .

1%)  as directed by the probation officer, the defendant shall notify third parties of risks that may be vceasioned by the defendant’s crimiual

record oF persona{ history or characteristics and shall permit the probation officer to make such notifications and to confirm the
defendant’s compliance with such notification requirement,
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Judgment-—Page 4 of -
DEFENDANT: Herman Avery Gundy
CASE NUMBER: 13 CR 08 (JPO)

SPECTIAL CONDITIONS OF SUPERVISION

The deferndant will register with th state sex offender registrotion agency in any state where he resides, where he is
emplayed or works, and shall provide proof of registration o the probation officer.

The defendant shall participats in an oulpatient subsiance abuse treaiment program appraved by the Probation Office,
which may inciude testing to determine whether you hiave reverted to using drugs or alcohol. The sefendant shall
contribute to the costs of services rendered based on ability t0 pay and availability of third-pairty payment. The Court

authorizes the releasge of available drug treatiment avaluations and reports, including the pressentence report, {0 the
substance ahuse freairerit provider.

The defendant shall undergo & sex-offense-specific avaluation and padicipate it a sax offender treatment andfor outpatiant
merital health freatment program approved by the probation ufficer. The defendant shall abide by the rules, requirements,
and conditions of the sex offender treatment program, including submission to polygraph testing. The gefendant shall
waive sonfidentiality with respact to any records for mental health assessment and treaiment imposed as & consequence
of this judgment to alfow the probation officer to review the course of treéatment and progress with the freatmentprovider.
The defendant shall cantribute io the costs of senvices rendered hased on the ability fo pay or availability of third party
payment. The Court authorizes the reiease of available psychalogical and psychiatric evaluations and reporis, including
the presentence investigation repoit, 10 ihe sex offender treatment provider andfor the mental health treatment provider.

" The defendant shall report to the nearest Probation Office withia 72 hours of the judgment.
The defandant shall be supervised by the digirict of residence.
* The fine is waived because of inabilily to pay.

The defendant will pay & special assessment in the amount of $100.00
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DEFENDANT: . Herman Avery Gundy
CASE NUMBER: 13 CR 08 {JPQ)

CRIMINAL MQNE’TARY PENALTIES

The defendant must pay the total criminal monetary penalties uader the schedule of payments on Shest 6.

Assessmieni Hine Restitufion
FOTALS g 100.00 % 000 % 4.00

[0 The dewnmination of restitution is deferred umtil . Aun Amended Judgment in a Criminal Case (40 245) will be entered
after such determination, . : :

1 The defendant rust make restitution (including cormmunity restitution) to the following payees ir: the amount listed below,

if the defendant makes & partial payment, sach payee shali receive an approximaifs-,l;bpm ortioned payment, unless specified otherwise in
the priority order or perceritage payment column below. However, pursuant to 187U.8.C. § 3664551; all nonfederal victims must be paid
before the United States Is paid.

R jon €3 " Porventags

v

Mame of Paves 2l Loss™ cdered  Prieriy

TOTALS 5 000 5 0.00

Restitution amount ordered pursuant to plea agreement § _

The defendant wust pay interest on restitution and 2 fine of mors than §2,500, unless the restitution or fine is paid in (il before the
fifteenth day afier the date of the judgment, pursiant to 18 U.S.C. § 3612(f). All of the payment opiions on Sheet 6 may be subject
to penalties for detinguency and defiule, pursuant to 18 U.S.C. § 361208

{71 The court determined that the defendant does niot have the ability to pay interest and it is ordered that:
[ the interest requirement is waived forthe [ fine  [] restitution.

It the interest requirerment forthe [ fine  [J restituiion is modified as follows:

* Pindings for the total amount of losses are required under Chapters 1094, 110, 1 104, and 113A of Title 18 for offenses committed on or after
Sepiember 13, 1994, but before April 23, 1996, : :
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DEFENDANT: Herman Avery Gundy
CASE NUMBER: 13 CR 08 (JirO)

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability o pay, payment of the total criminal monetary penalties is due as follows:

A 7 Lumpsumpaymentof $  100.00 due immediately, balance dus

{1 notlater than .0
[7  in accordance OC¢ [D [ Be [ Fbelow;or

] Payment to begin immediately (may be combined with  [3C, “[ID,or  [1F below); or

C [0 Paymentinequal  (fag, weekly, monthly, quorterly) siallments of § i over # period of
_ {eg, months or years), 10 COmInNERCE (e.8., 30 ox 60 days} after the dues of this judgment; or
[ Paymemimequal _(eg., weekly, monthiy, quarterly) installmenis of § . opveraperiod of
_ (e.g., months or pears), t0 cominence  __ (e.g, 30 or 60 days) after release from jmprisonment to 2

term of supervizion; or’

£ [ - Payment during the term of supervised release will commenss within - fe.g, 30 or 60 days) after release from
imprisorment. The court will set the payment plan based on an assessment of the defendant’s ability to pay af that timse; or

¥ [3 Special instructions regarding the payiment of criminal monetary penaities:

Unless the court has expressly ordered otherwise, if this judg;nent-imposes finprisonment, payment of eriniinal monetary penalties is dus duriag1
imprisonment, Al criminal monetaty penaltics, except those payments made through fhe Federal Bureau of Prisons” Inmate Financia
Responsibility Program, are rade to the clerk of the court, .

The defendant shall receive credit for all payments previously made toward éuy cyiminal monetary penalties imposed.

[ Joint and Several

Defendant and Co-Defendant Names and Case Nurmbers (including defendant number), Total Amount, Joint and Beveral Amount,
and corresponding payee, if appropriate. ‘

[d  The defeudant shall pay the cost of prosecution.
{1 The defendant siall pay the following court cost(s):

71 The defendant shall forfeit the defendant’s inferest in the following pmpcrt},; {o the United States:

Payinents shall be applied in the following order: (I? assessment, {2) restitution principal, (3) restitution interest, (4) fine principal,
(57 fine interest, (6) community restihstio, (7) penalties, and (8) costs, including cost of prosecution and courl costs.
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Jut 01 201
UMITED STATES OF AMERICA
V. '
Herman Avery Gundy

Diate of Origing! Jadgmeny: 5/27/2016

{Or Daie of Last Amended Judgment)

Reasen for Amendments

[T Correction of Sexitence on Resiand (18 U.S.C. 3742(D)(1) and (2}

7] Reduction of Sentence for Chenged Circumstanss (Fed. R, Crim,
P3SN

{1 Correction of Sentencs by Senicacing Court (Fed. K. Crim. 7. 35(a})

’m Cyrestion of Sentence for Clerisal Mistsks (Fed. R. Crim. P, 36)

THE DBEFENDANT:
[ pleaded guilty to count(s)

JUNITED STATES DISTRICT COURT

AMENDED JUDGMENT IN A CRIMINAL CASBE

Case Numsber: 13 OR 08 {JPO)
USM Number: 47581-064
Mark Gombiner

Defendant’s Atlorney

1 Modificatinn of Supervision Conditions (18 U.S.C. §§ 3563(c) or 3583(e))

[0 wiodification of Imposed Term of Imprisonment for Extraordinary snd
Compelling Reasons (1% U.S.C. § 3582{c)(1)}

{3 Modification of imposed Term of Imprisorment for Rewoactive Amendment(s)
to the Sentencing Guidelines {18 U.S.C. § 3582¢(c}2))

{7 Divect Motion to Districs Court Pursuant [[] 28US.C. §2255or
7] 18 U.5.C §3559(e)T)

[ Modification of Restitution Order (18 11L.5.C, § 3664)

O pleaded nolo contendere to count(s)

whicl wag aceepted by the court.
@f was found guilty on count(s) _One

after a plea of not guilty.
The defendant is adjudicated guilty of these offenses:
i Natuye of Dffense

the Sentencing Reform Act of 1984,
[ The defenidant has been found not guiity on conis)

O Couns)

or mailing address until

The defendant is senienced as provided in pages 2 throug

ense fnded

dgment. The sentence is imposed pursuant to

M is [ are dismissed on the motion of the United States,

It is ordered that the defendant must notify the Unifed States Attorney for this district within 30 da%'s of any change of name, residence,
it all fines, restitution, costs, and special assessments imposed by this judgment are fuil

y paid.” I ordered to pay restitution,

the defendant must notify the court and United States attorney of material changes 1 economic circumstances.

6/1/2016

] & &
o é{é‘&éi A ‘"i:,»w e

Sigrl?fiure of Judge
Han, J. Paul Qetken, Usod
Name and Tit}e of Jugge

iy
£ [

Date
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DEFEMNDANT: Harman Avery Gundy
CABE NUMBER: 13 CR 08 (JPO)

IMPRISONMENT

The defendant is hereby committed to the cusiody of the United Statzs Bureau of Prisons to be imprisoned fora
total term of: '

Time Served

[} Fhie coust makes the following recommendations to the Bureau of Prisons:

5% ] The defendant is remanded to the custody of the Uniied States Marshal,

"] The defendant shal] surrender to the United States Marshal for this district:

0] at M am. [J pm. on

1 as notified by the United States Marshal,

[] The defendant shall surrender for service of sentence af the institution desiphated by the Bureau of Prisons:

3 before 2 pam. on

{0 as noified by the United States Marshal,

[} as notified by the Probation or Pretriat Services Office.

RETURN
1 have executed this judgment as follows:
Defendant delivered on o o ) )
a . , with a centified copy of this judgmnent.
UNITED 5TATES MARSHAL o
By

DEPUTY UNITED §TATES MARSHAL
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DEFENDANT: Herman Avery Gundy '
CASE NUMBER: 13 CR 08 (JPOG)

SUPLRVISED RELEASE
Upon release from jraprisonment, the defendant shall be on supervised refease for s tern of
5 years '

The defendant must report to the probation office in the district to which the defendant is relaased within 72 hours of release from the
custody of the Bureau of Prisons. :

The defendant shall not commit anolher federal, state or local crime.

The defendant shall not unlawfully possess & controlied substance, The defendent shall refrain from any unlawfil use of » controlled
substance. The defendant shall subsisit to one drag tesi within 15 days of releags from naiprisonment and at least two periodic drug tests
thereafier, as determined by the court, - ' ' :

7 The above drug testing condition is suspended, based on the court’s determnination that the dsfendant poses a low risk of
future substance abuse. (Check, i applicable.

1 The defendant «hall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Chesk, if applicable,)

'@ The defendant shall cooperate in the collection of DNA a5 directed by the prohation officer. (Check, if applisable )

] The defandant shall comply with the requireraents of the Sex Offender Registration and Notification Act (42 U.8.C. § 16901, el seq.)
as directed by the probation officer, the Burgaw of Prisons, or any state sex offender registration agency in which he pr she resides,
wotks, is a student, or was convicted of & gqualilying offense. (Check, ifapplicable) -

[l The defendant shall participate in an approved progran: for dosnestic violence. (Check. ifapplicable)

If this judgment imposes a {ine or restitution, it is a condition of supervised release that the defindant pay in accordance with the
Schedule of Payments sheet of this jdgment.

The defendant must comply with the standard conditions that have been adoptaud by this court as weil as with any additional conditions
on the attached page,

STANDARD CONDITIONS OF SUPERVISION

1)  the defendant shall not leave the judicial district without the permission of the court or probation officer;

2} the defendant shall repert to the probation officer in a ianner and frequency dirested by the court or probation officer;

3) the defendant shall answer trothfully all inquirics by' the probation officer and follow the instructions of the probation officer]
4y the defendant shall support his or her dependents and meet other family responsibilities;

5)  the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other
acoepiable reasons;

6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment;

7y the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any
controlied substance or any paraphernalia related to any controlled substances, except as prescribed by a physician;

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;

9}  the defendant shall not associate with any persons en%a ed in criminal activity and shall not associate with any person-convicted of a
felony, unless granted perinission to do so by the probation officer;

10)  the defendant shall permit a probatics officer to visit him or her at any time at home or sisewhere and shall permit confiscation of any
contraband observed in plain view of the probation oilicer;

11} the defendant shall notify the probation officer within s¢venty-two hours of being arrested or questioned by a law enforcement offices;

12) the defendant shall rot enter into any agreement (o act as an informer or a special agent of a law enforcement agency without the
permtission of the couit; and

13)  as directed by the probation officer, the defendant shall notify third parties of risks (hat may be occasioned by the defendant’s criminal
record or personal history or charactesistics and shall permit the probation officer to make such notifications and 1o confirm the
defendant’s compliance with such notification requiremient.
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DEFENDANT: Herman Avery Gundy
CASE NUMBER: 13 CR 08 (4PQ)

SPECIAL CONDITIONS OF SUFERY ISION

The defendant will register with the staie sex oflendur registration agency in any state where he resides, where he is
ervipioyed or works, and shall provide proof of registration to the probation officer. '

The defendant shall participate in an ouipatient substance abuse treatment prograim approved by the Probation Office,
which may include testing to daterinine whether you have reveried {o using drugs or alcohol. The defendant shall
coriribute to the eosts of services rendered based on ability 1o pay and availability of third-party payment. The Courd
authorizes the release uf available drug treatment evaluations and reports, including ihe presentence repart, to the
substance abuse ireatmant provider.

The defendant shall undergo & sex-offense-specific evatuation and participate in 3 sex offendar treatment and/or ouigiatient
mental health reatment program approved by the probation ofticer. The gefendart shall ablde by the rules, requirements,
and conditions of the sex offender treatment prograrm, including subsmission {0 pofygrapii testing. The defendant shalt
waive confidentiality with respeut to any recoris for mental haalth assessment and trealment fmposed as a conseguente
of this judgment to allow the probuation officer to review the course of treatment and pragress with the treatment provider.
The defendant shall contribute tu the costs of servives rendered based on tha shility to pay or avaifability of third party
payrment. The Court authorizes the release of available psychological and psyshiatric evaluations and reports, including
the presentence investigation report, to.the sex offender treatment provider andfor the mental health treatment provider,

- The defendant shall report to the nearest Probation Office within 72 hours of the judgment,
"The defendant shall be supervised by the district of residence.
The fine is waived hecause of inability to pay.

The defendant will pay a special assessment in the amount af $100.00
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A-G 245B (Rev. 10/15) Judpraent in e Criminal Case
Sheet 5 — Criming} Monctary Penalties
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DEFENDANT: Harman Avery Gundy :
CASE NUMBER. 13 (R Q8 (JPO)

CEIMINAL MOUNETARY FPENALTIES

The defendant must fiey the tota criminal monetary penaltics under the scheduls of payments on Sheet 6.

Assessment Fing ' Restitution
TOTALS $ 100.00 $ 000 $ 0.00
3 The determination of restitution is deferreduptit . An Amended Judgment in o Criminal Case (40 2450y vl be entered

after such detevmination,
{3 The defendani must make restitution (including community restitution) to the following payees in the amoust listed below.

. . -
If the defendant makes a partial payment, each pat\;ee shall veceive an approximately pre ortioned payment, unless specified otherwise in
the priority order or perceéntage payment coftiunn below. However, pursuant to 18 °U.8.C. § 3664(7), all nonfederal victims must be paid
before the United States is paid,

Mame of Pavee sitntion Ordered  ¥yfority or Pereensuas

Tota] Loss®

‘ TQT;—’&LS . g .00 z - 0.00

Il Restittion amount ordered pursuant to plea agreement &8

[0 The defendant must pay interest on restitution and & fine of more than $2,500, unless the restitution or fine is paid ia full before the
fifteench day after the date of the judgment, pursuznt to 18 U.S.C. § 3612(f). All of the payment options en Sheet 6 may be subject
to penaliics for delinquency and default, pursuant to 18 1U.8.C. § 361 2(g).

[l The court detenmined that the defendant does not have the ability to pay interest and it is ordered that:
[ the interest requirement is waived forthe ] fine [ restitution,

[1 the interest requirement for the [ fine [ resitution is modified as follows:

* Findings for the total amount of losses are re%uireﬁ under Chapicrs 1094, 110, 1 10A, and 113A of Title 18 for offenses committed on or afier
September 13, 1994, but before April 23, 1996,
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DEFENDANT: Herman Avery £aundy
{ ASE NUMBER: 13 CR 08 (JFO}

SCHEDULE OF PAYMENTS

Having agsassed the defendsnt’s ability to pay, payment of the total criminal monetary penalties is due as folloves:

& @ Lumpsumpaymentof$ 100.00  dueimmediately, balance due

1 onotlstecthan 0T .
1 ipaccordance a.¢, [ b, 3 EBor 7] F below; or

1 Payment io begin immediately {may be combined with  [JC, i or '[JF below);or

S} Paymentinequal  (eg, weekly, monihiy, quarterly) tnstaliments of § . oversperiodof
 fe.g, months oF years}, 10 COMNENCE fe.g. 30 or 50 days) afler the date of shis judgment; or

B[] Paymentinequal
o  A{eg., mon ths or years), t0 COMMENCE
ferm of supervision; of

(.. weekly, monthly, quarterly) installments of ¥ .. overaperiod of
{e.g. 30 or 60 days) after release from impyisonment to a

E {71 Payment during the term of supervised releass will commence within __ _ feg. 30 or 66 dayst after release from
imprisonment. The court will set the payment plan based on an assessmant of the defendant’s ability to pay ai that time; or

F [ Special instructions regarding the payment of criminal monetary penalties:

~ Unless the court has expressly ordered atherwise, ifthis judg'ajneﬁt imposes imprisonmeont, anmegi of criminal monetary penalties is dug duriny
tnprisonment. All crimina monetary penaltics, except fhose paymenis made throug the Federal Bureal of Prisons’ mate Financial
Responsibility Program, are made (o t rlerk of the court. '

The defendant shall receive credit for all payments previously made toward any crimitsal monetary penalties imposed.

[ Joint and Several

Defendant and g;‘.o-Dt:fendgmt Namey and Case Numbers (including defendant number}, Total Arnpount, Joint snd Severai Amount,
and corresponding payee, il appropriate.

[3  The defendant shail pay the cost of prosecution.
T1 The defendant shall pay the following court cost(s):

[1  The defendant shall forfeit the defendant’s interest in the following property to the United Siates:

Payments shali be applied in the following order: (1? assessment, (2) restitution principal, (3) restitution interest, {#) fine principal,
(5] fine intercst, (6) sommunity restitution, (7) penaliies, and (3) costs, including cost of prosecution and couit Costs.
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AD RARL {Rew. 09/14) Ammded Jurl;;;mcm i a Criminel Casy

(ROTE: identify Chenges with hsteisks (&3]

UNITED §TATES OF AMERICA
T W
Herrrian

Date of Griginad Judgment: 6/1/2016

{£3 Bate of Lagt Awended Judgaent)

Ragson for Amendment:

{:J Curreotinn of Sevivace oy Remand (18 UL, FPEHTIL) und {2);

7 #zdustion of Seatense for Uhanged Sirenmatances (Fed. # . Crim,
P, 3500))

[T} Eweeection of Seatencs by Sentoncing Court (Fed. R.. Crine. . 35{a})

.

E Covicetion of Sentence for Clorical Misieke (Fed, R, Crim. B 36)

THE DEFENUDANT:
] pleaded guiliy to vount(s)

U NITED STATES DISTR ﬂ:’f U}URI
SOUTHERN DISTRICT OF HEW YORE
& m?% AMENZ?ED HIDGMENT IM 2 CRIMINAL {‘.ASE

Case Number: 13 OR 08 [JPQ)

USM Number47851.066%
ark Sombiner

Defeaduut's Aiorney

7} Modification of Supervision Conditions (18 U.5.57. §§ 3563(c) ov 3583{=1)

] Madifioatios of Imposcd Tens of Imprisavrmen: for Extraordinery sod
Comyuiiing Ruesope (1B U.5.C. & IS5B2AEY)

7] 2edificotion ¥ Imposed Teem of Imprisonent fi: Retroactive Amendmsent(s)
io the Sentencing. Guidelines (18 11.5.C. § 3582(e)(27)

T} fdireos Wotion to District Court Pussvant |} 28 UB.C. § 2255 or
7] s Use § 3859 ’
[} windifivation of Rewtitstiva Order (18 U.5.C. § 3664)

1} pleaded nolo contendere to sount{s)

which vwas epsepted by the court.
@v was found guilty on count{s) One

efier a plea of not guilty.
The defendsnt is adiudicated guilty of these offenses:

%ature of Dffenye

Sffense Ended $aunt

i pages 2

The defendsnt is seatenc p

the Yentencing Reform Act of 1984,
[[1 The defendant has been found not guilty on count(s)

of this judgraent. The senicnes is imposed pursuant to

[T Count(s} . : Y is [ we dismissed on the motion of the United States.

It is ordered that the defendant must notify the Unit
o1 mailing address unil all fines, renitation, costy, and spacia

od Stafes Atiorpey for this district within 30 days of aoy change of name, residence,
1 assegsments impesed by this fudgment arc fully paid. [f ordered to pay restitution,

tae defendant must notify the court and United States sttorney of material changes i esonomic circumsiances.

6{15/2016

Date of hings etlon gt Jud
f‘?’ 6». /ggw /-é ‘/{”’.}

Signatire of Judgs

Hon. J. Paul Oetkan, u.5.D.J.

&
it

!

Name :s'ld/ﬂc of }u«ii,e

Date
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Judgment - Page 2 of

DEFEMDANT: Henman Avery Gurdy
CARE NUMBER: 13 CR 08 (JR(O)

IMPRISONMENT

The defsndant is hereby committed to th sustody of the United Stajes Bureau of Frisons to be imprisoned for a '
intad term of: ' :

Tirne Served

[1 The court makes the following recommndations to the Hureau of Prisons:

[T} The defendant is remanded fo the custedy of the United Statse Marshad.

"1 The defendant shall surrender to the United States Marshal for this district:

Ll oat [ am [0 pm

{71 asnotified by the United States barshal,

(3 ihe defendan shall surrender for service of sentence ai the instifution designated by the Burean of Prisons:

"} before 2 pam. on

{1 asnotified by the United States Marshal, -

1 s notified by the Probation or Pretrial Berviees Office.

RETURN
1 have executed this judgment as follaws:
Defendant delivered on s o
a e _, with 1 certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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GEFEMDANT: Hearman Avery (Gundy '
CASE HUMBER: 13 CR 08 (JP£) ‘
SUPERVISED BELEASE

Upon rglease from irsprisonment, the defendant shall be on supervised release for a term of ©
5 years

The defendant myst report to the probation offics in the disttict to which the defendant is released within 72 hours of release from the
custody of the Burean of Prisons,

The defendant shall not commis another federal, state or local erime.

The defendant shal] uor unlawfully possess & sontrolled substance. The defendant shull refesin from any uniawfil vse of a confrolled
substance. The defendant shall sitnit to one drug test withis 15 days of release frour imprisoniment snd at least two periodic drug tests
thereafier, as detesmined by the coant. - :

% The above drug testing condition is susperuiad, based o the court’s determinatinn ilyat the defendant poses a low risk of
fisture substance ahuse. (Cheok, (fupplicable }

# The defendant shall not possess & firearm, ammanition, destrustive device, or any other dangerous wespon. (Check, i applicable)

@) ‘Yhe defendant shall cooperate in the collection of DMA as directed by the probation officer. (Check, if qplicable,)

7 The defendant shatl somply with the reguiremenis of the Sex Offender Regisization and Notification Act (42 U.8.C. § 16901, of seq.)

as dirgoted by the probation officer, the Bureay of Prisons, or aty siste sex offender registration ageucy in which he or she resides,

waorks, is 8 siudent, or was convicted of  qualifying offense. (Check, Fapglicable)
[l The defendant shall participate in an approved progrins for domestic violence. (Check, if epplicable.)

. I this jusgement impogss a'ﬁrzé or rexgitation, it is 3 condition of supervised velease that the defendait pay in accordance with the
fiohedule of Paymen:s sheet of this judgment.

. The defendantmust comply with the standard conditions that have been adopted by this court as well as with any additionst conditions
on fhe attached page. -

STANDARD CONBITIONS OF SUPERVISION

1) the defendant shall not leave the judiciai distrier without the perraission of the court or probation officer;
2)  the defendant shall report i the probation officer in a manner and frequency directed by the court or probation officer;

' 3 the defendant shafl answer trushifully all inguicies by the probation officer and fllow the mstructions of the probation officer;
4y the defendant shall support fiis or her dependents and meet other family respousibilities, '

5) the defendant shall work regniarly at a lawful accupation, unless exsused by the probation officer for schooling, training, or other
apeoptable reasons; S

6) the defendant shall notify the probation officer at least ten days prior to any change i residence o: employment;

7y the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distyibute, or adsminister any
: confrolied substance or auy paraphernalia related to any controlled substances, except as prescribed by a physician;

8) the defendant shall not frequent places where conirolled sistances are itlegully sold, used, distributed, ot adminisiered;

9)  the defendant shall not associage with any persons engaged in criminal activity and shall not associate with any person convietsil of a
felony, wnless granted perdssion to do so by the probation offiger;

14 the defendant shall permit a probation officer to visit him or her 21 any time at home or eisewhere and shail permit cordiacation of any
contraband observed: in plsin view of the probation officer;

11} the defendant shall notify the probation officer within seventy-two hours of being atrested or guestioned by a law enforcement officer;

12y the defendant shall not enter fiffo any agreatent to act #s an informer or a special agent of a law enforcement agency without the
pernzission of the soutt; and

13). asdirected by the probation offjcer, the defendant shall siotify third parties of risks that may be occasioned by the defendant’s criminal
record or personal history or characterisiics and shall perxnit the probation offissr to thake such notifications and to confirm the
defendant’s compliznce with such notification requirsment.
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DEFENDANT: Herman Avery Gundy
CASE NUMBEK: 12 CR 08 (JPD)

SPECIAL CONDITIONS OF SUPERVISION

The defendant will nxgister with the state sex offender regisivation agency in any state where he resides, wiere he is
proployed or works, snd shall pravide proof of regaisteation to the prabation officer.

The defendant shall participate in an outpaiient substance abuse lrestment program approved by ths Probgtion Office,
which reay includs tesling to veterrnine whether you have reverted 16 using drugs or aleochol. The defandant shall
sertibuts fo the costs of sarvines renderert basess on ability t pay and availabilfiy of third-party payment. The Court
authorzes the release of available drug tresiment avaluations and reports, including the prasedtence mpon, 1o the
substanns sbuse reatment provider, _ '

The defendasd shall undergo a sax-offense-specific avaluation and partisipate in a sux offunder reatment and/or outpatierd
mental health ireatment program appreved by the probation officss, The gefendant shall abide by the rules, reguiremants,
znd conditions of the sex offendar rpatrnant pragrans, including submission to polygraph testing. Thia defgndant shalt
waive confidertiality with respect to any meordy for mendal health sasessmont gnd treatment imposad a8 ¢ conagguence
of this jusigment to allow the probation offivar to review ihe gomirse of weatment and progregs with the treatment provider,
the defendant shall cardributs to the cowls of services mnderest based on the ability to gay of avaliahility of third party
payment. The Court autharizes the releass of avallable psychulogionl and peychiziric svaluations and reports, including
the presemtence investigation repor, to the sex vifender reatment proviger and/or the meital bealth treatment provider,

The defendant shall report to ihe nearest Probation Offica within 72 hours of the judgmeat.
The defendant shall be supatvised by the dictrict of residence.
Tree fine is waived bacause of inability o pay,

The defendant will pay a special assessment in the amournt of $100.00
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DEFENDANT: Herman Avery Gundy
CASE MUMBBER: 13 CR 98 (JRPQ)

CRIMINAL MONETARY PENALTIES

The defendant aust pay the total criminat monetary penalties under e suheduls of payments on Sheet 6.

Assegsment Fine , Restitution

T_(}T;%LS % 104,00 : § 000 : ¥ 040
1 The detersination of restitution is deferred until . An Amended Fedgment i a Cripingl Case (410 245¢ will be entered

after such determination.

The defendant must make restitution {inciuding somuaueity restitution) 1 the following payess in the amount listed belowe,

o )

fhe priority order or percontage payment column
before the Lnited States i pa%d\

1f the defendant males a partial payseent, eash pa%qe shall regsive an appm's;imaif_ai% F{sﬂg rtiowed payment, ualges specified otherwise in

zlow, However, pursuant 1o 18 § 3064(1), all nonfederal vietims must by paid

Mume of Favey rociiy g Foerpent

TOTALS N % . boo

Restitution amount ordared pursusnt to plea sgreewent

[ The defendant must pay interest on restitution and & fine of more than $2,500, unless the restiration or fine is paid in full before the

fificenth day after the date of the judgment, pursuant 10 13 US.C. §3612(f). All of the payment options on Sheet 6 1iay be subject
to penalties for delinguency and default, pursuztt to 13 U5.C. § 3612(p).

T  The cowt determined that the defesdant does not have the ability (o pay interest and it is ordered that:
[0 the interest requirement is waived forthe [ fine {J restimiion, '

7] the interest requiresent for the [l fine [ restitutionis modified as follows:

» Findings for the total amount of losses are m%uircd under Chapters 1094, 110, 1104, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but befere April 23, 1996,
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Jusdgment ~ Page
DEFENDAXT: Herman Avary Gundy
CABE NUMBER: 13 GR 08B (JPO)

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total crirainal monetary penalties is due 85 follows:

A U1 Lumpsum paymesiof § 10000 due inmediatsly, balance due
[ sotilates than L. 0T :
['7  in accordance M ¢c D [0 Eo [ Fbeowor
I3 Payment to begin immediately (may be combined with ~ [1C, Cib,or [JF helowy ar
C [J Payment i equal i (eg, weskly, monthly, quarteriy) installinents of § . overaperiodof
L (eg.momthsoryears), o pommenee  (eg, 0 ord0 dayy) after the date of this judgment; or
$ [ Paymentinequal (eg, weekly. monthly, quevierly) installments of 8. _ over aperiod of
L {eg. mumthg or peers), o soxamense fe.p, 30 or Gl days) aiter relcase from imprisoniment fo a
ter of sppervision; or : : :
£ [] Payment during the term of supervised release will commenes within -~ (e.g, 30 or 60 days) after release from

imprisonment. The court will set the payiment plan based o an assesstnent of the defendant’s ability to pay at that time; or

F [T Special instructions regarding the payment of criminal monetary penaltins:

.

Unless the court has expressty ordered otherwise, ifthis jtifl%mem iraposes Imfwisomment, a-g/ment of critpinal smonetary penalties is due duﬁgl&i
imprisanment.  All eriminal monetary penalticg, excépt those payments riade through Be Federal Burean of Prisons’ Inmate Financial
Responsibility Program, are made to the clerk of the cont. ' -

The defendant shall receive oredit for ali paymets previously made toward sny eriminal monetary penalties nposed.

[7]  Jeint and Several

Defendant and Co-Defendant Names and Case Nusmbers (including defendant number), Total Amound, Joint and Several Amount,
and corvesponding payeo, if appropriats. :

7 The defendant shall pay the cost of prosecution.
[71 The defendant shall pay the following court cosi(s):

Il The defendant shall forfeit the defendant’s interest in the foilowing property to the United States:

Payments shall be applied in the following order: (1? assessment, (2) restitution principal, (3) restitution interest, (4) fine principal,
(57 fine interest, (6) community restiuiion, (7) penialties, and (8) wosts, including cost of prosecution and courf costs,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNTTED STATES OF AMERICA,
v. 13 CR 08 . (JPO)
HERMAN AVERY GUNDY a/k/a HERMAN GRUNDY,

Defendant.

New York, N.Y.
May 27, 2016
11:060 a.m.

Before:
EON. J. PAUL OETKEN,

District Judge .

APPEARANCES

PREET BHARARA
United States Attorney for the
Southern District of New York
BRENDAN QUICLEY
EMII. BOVE '
Assistant United States Attorneys

FEDERAL DEFENDERS OF NEW YORK
Attorneys for Defendant
BY: MARK B. GOMBINER

ALSO PRESENT: Megan Hauptman, paralegail

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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(Casé éalled)

MR. BOVE: Good morning, your Honor. Emil Bove and
Brandon Quigley for the government. |

THE COURT: Good morning.

MR. GOMBINER: Mark Gombiner, Federal Defenders for

Mr. Gundy. And with me at counsel table is Megan Hauptman, who

- is a paralegal in our office.

THE COURT: Good morning. We are here today for

sentencing in this case.

Mr. Gundy was found guilty on March 28 of this year
following a bench trial on stipulated facté to one count of
failure to register under the Sex Offender Registration and
Notification Act, or SORNA, in vielation of 18 U.S5.C. 2250.

T want to start by going through and making sure I
received all the materials I should have. I have reviewed the
presentence report with sentencing recommendation dated May 23,
and I received letters from defense counsel and from counsel
for the government, both dated May 25.

Do I have everything I should have as far as:you xnow?

MR. RBOVE: Yes, your Honor.

MR : GCMBINER: Yes, Jﬁdge.

THE CQURT: Mr. Gombiner, have you read the
presentence report and discussed it with your client? .

MR. GOMBINER: Yes, I have, Judge.

THE COURT: Mr. Gundy, have you had a cﬁance to read

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300C
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the presentence report and discuss it with your lawyer?
THE DEFENDANT: Yes.

THE COURT: Mr. Bove, have you read the presentence

report?

MR. BOVE: Yes, Judge.

THE COURT: Does anyone have any objections?

MR. GOMBINER: To the guideline éalculations, yes,
Judge.,

THE COURT: Right. The guideline calculation -- and I
agreelWith the points made in the letters, which I think the
government does not dispute -- that three points acceptance of
responsibility are at least potentially appropriate and I
intend to award thé three points;

| MR. GOMBINER: Other thaﬁ that, we don't have any
objections.

THE CQURT: Mr. Bove?

MR. BOVE: I agree with that point about the
guidelines, your Honor, and have no cbjections to the report
otherwise,

THE COURT: OK. You have né other objections to the
report, Mr. Gombiner?

MR. GOMBINER: No.

THE COURT: I am adopting the facts set forth in the
presentence report as my . findings of fact.

Therétarting point, as you know, is the sentencing

SOUTHERN DISTRICT REPCRTERS, P.C.
(212) 805-0300
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guidelines with respect td any_séntencing deéision in the
federal system. The court is no longer required to follow the
guidelines, but they are still advisory and they are the
starting point in any sentencing decision and provide an.
important glide post. |

Based on the letters of the parties and my review of

" the guidelines and the presentence report, 1 differ with the

presentence report's guideline calculation with respect te the
three-level adjustment for acceptance bf responsibility, but I
otherwise adopi the guideline calculation.

.The base offense level in this case is 16, under
Section 2A3.5 of the guidelines. I do find.that a three-level
downward adjustment is warranted under Section 3E1.1, as
explained in comment two, whereas here the defendant did not
contest the facts or his.factual guilt, but went to trial:
solely to preserve an issue for appeal and did so on stipulated
facts.

The guideline points for acceptance of responsibility
may be warranted in an appropriate case, and I find that they
are warranted in this case, given that thererwas a good faith
issue that's been argued and is intended to be preserved for

appeal, and that is the reason the trial was done with & bench

- trial on stipulated facts.

I find that the acceptance of responsibility is a
three-point downward adjustment and therefore the total offense

SOUTHERN DISTRICT REPCRTIERS, P.C.
(212) 805-0300
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level is 13. The defendant;s criminal history category is IV,
because he had eight points total criminal history points,lsix
from his two prior adult convictions and two under.Section
4A21.1(d), because the offense was_committed while the defendant
was under a criminal jusfice sentence., Therefore the guideline
range.is 24 to 30 months.

I'11l now give each of you an opportunity to speak. I
have read your letters. If there is anything you would like to
add, you may.

711 start with Mr. Gombiner.

MR.-GOMBINER: Judge, we would very strongly urge the
court to‘agopt the recomﬁendation of the probatién office,
thch-even under the considerably higher guideline range, they
had calculéted they recommended a sentence of time served. I
think that is clearly the appropriate sentence in this case.

Just one tﬁing Mr. Gundy would like to méke clear to
the court is when he was released from the Bronx Residential
Center, he was basically told that they would contact him to
let him knéw when he needed to register, because there was én
issue with the fact that he was also requiréd to register in
Maryland. S0 he didn't provide an address to probation,.to the
residential center, and I think that is where he was arrested.
We are not saying that he didn't factually —-- we stipulated to
that. I don't think that is totally a legal defense, but
Mr. Gundy would just like to let the court know that. |

SOUTHERN DISTRICT REPORTERS, P.C:
{212) 805-0300
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Other than that; Mr. Gundy has been in custody now for
juét about -— I think about 41 months now, maybe 42 months. I
think that's encugh time. He would like to get back to
Maryland and hopefully lead a better life. There wasn't any
issues when he —— although he didn't register, there weren't
any riew lssues.

THE COURT: What is the status? Is there still a
pending detainer in Maryland?

MR. GOMBINER: I think he got sentenced in Maryland,
so some of the time, he's been serving some of the time under
the Marvyland séntence, T believe, but I think that is about
completed now.

THE COURT: Was he out of custody at some point during
those 41 months? Because the PSR éays he.has a two-year-old
scn.

MR. GOMBINER: There was, 1 think, a brief period of
time thatrhe was out of custody. There may be about Six
months. But still, he has been in custody for ébout 35 months,
I guess.

T mean, hopefully we don't havé to —— 1it's kind of a
confusing situation. I think that's what started this thing in
the first place, because there was this confusion ébout -
maybe confusion isn't the right word -- but there was, I-think,
some issues.as £o where he was supposed to be régistering and
where he was supposed to be living and who was supposed to be

'SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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supervising him.
But in any event, putting all that aside, the bottom

line is, I think a sentence of time served is definitely

warranted here. And I could go on longer, but hopefully I

don't need to, unless the court has further questions.
THE COURT: That's fine.
Mr. Bove, is there anything you would like to add?

MR. BOVE: Your Honor, we have identified in our

letter, from our perspective, the principal aggravating factors

here, which are the defendant's criminal little and risk of

recidivism. That is illustrated just to the point that we were
just discussing by paragraph 43 of the PSR, which reflects that

.during the time that the defendant was at liberty during the

pendency of this case, that he was rearrested, albeit on a
relatively minor charge. |

THE COURT: So explain to me, if you ban, as I
understand.it, he was arrested in late 2012.- and then was he
then transferred to Maryland custody, or what exactly was the
narrative here?

MR. BOVE: My understanding is that, féllowing your
Honor's ruling in this case, he was then transferred to
Marvyland custoedy based-on what I understood to be a prckation
violation or an alleqéd probation violation arising from the
same set of facts.

THE COURT: The failure o registér?

SOUTHERN DISTRICT REPORTERS, P.C.
. (212) 805-0300
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MR. BOVE: Yes, your Honor. And then brought back
into federal custody pursuant to a writ for purposes of_the
continued resclution of this case.

Before he made it back up here on the writ,'there was
a périod where he was at liberty, which we did discuss, which
did involve this new arrest.

THE CCURT: That was here.or in Marvyland? That's what
I was confused by.

MR. BOVE: T think it is in Hagerstown, Maryland, your
Honor, based on the PSR. We are looking at paragraph 43 there
for that.

MR. GOMBINER: Judge, just to be clear, it was for
driving with a suspended license.

THE COURT: Got you.

MR. GOMBINER: When T said he didn't commit, maybe I
misspoke technically, but I don't think that's really the kind
of behavior we are concerned about. I mean, I am not saying
that it is right, but that's not obviously the most ﬁeinous of
all crimes.

- MR. BOVE: I made that point as well, your Honor. It
is not a significant arrest. The fact is that there was_an‘”
arrest, and I was making that objection.

All that said, we are essentiélly mindful that the
defendant has speﬁt a significant amount of time in federal
custody relative to the charge and the guidelines rahge in this

SOUTHERN DISTRICT REPORTERS, P.C.
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case.

'THE COURT: Thank you.

Mr., Gundy, if theré is anything you would like to say?
You may. Qou are not reguired to, but you aré welcome to, if
vou would like.

THE DEFENDANT: Yes.

OK;V The last 15 times I have been in front of you,
fhis is the first time I actually get a chance to speak (o yoﬁ;
I am going to give you a broad -- s0 you can understand what
just happened in the last four years since 2012 and 20l6.

T was sentenced to 20 years all’suspended,'but for ten.
for thé'overall charge. i got out after deing eight years.
There's a program that you can go to, a halfway housé. You
can't ask for this program, you have to be granted these
prograﬁs in the federal custody. And they can put you in for
the programs, they deem you a credible inmate, you're a good
model inmate.

I was given this program and went to the halfway

house. I went to the halfway house. I completed all of the

programs. Two l2-hour days they brought me to & sex offense
treatment program that I hook up to monitors ana did
everything. New York Citf deemed me not a threat and asked me
if T had a reliable address. I gave them the address. I went
to this address. I got my birth certificate, Social Security,
and my identification and got a‘job in New York City.

SQUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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New York City police arrested me because Maryland had
a warrant out, because they said I left the halfway house and
went to New York. They said I left the federal prisoﬁ and went
to New Yark City. I nevér did that., I wentifrom custoedy to
New York City to the halfway house. Maryland didn't know
nothing about the halfway housé.

S0 now they érrested me and sent me back to Maryland.
When I get back to Maryland,‘within the same week, the same
month, New York Cilty comes and-takes me back from Maryland back
to New York and charged me with this charge,-SORNA. I don't
know nothing about SORNA. I did not know I was breaking the
law by leaving a halfway house. I thought T wés doing

socmething trying to get myself back into society‘after eight

years.

So I didn't realize I was committing a crime by
getting on a bus and going to New York City to a halfway house.
If I would have did that; at 41 years old, I would not have
took the program. I took the program to rehabilitate myself.

 OK. Now I.am fighting this charge at MDC Brooklyﬂ for:
eight months. You dismissed this charge. Thank you. You sent

me back to Maryland. I go back to Maryland, and I am sentenced

for five years for —-— they let me out and they rearrested me
again and gave me five years' sentence. That's when the baby

comes in, .the two-year-old son. The five years' sentence they

give me for violations.

SOUTHERN DISTRICT REPORTERS, P.C.
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OK. 1 take the violation.' I am doing my time. This
charge comes back up again while I am doing my time, and I am
transferred back here again and served seven more months now.
o this is 15 months I served in MDC Brooklyn in your custoedy.

Now I am_asking for consideration of what I just went
through not knowing what crime that I did commit. If.Z wéuld
have known £his, your Honor, I wéuld notrhave done it. I would
not just simply get up and tell them this, I want to go to a
halfway house, knowing I am breaking the law. T am not going
to do that; |

THE COURT: But you know that you're someone who needs
to register as a sex cffender?

THE DEFENDANT: i never —— I never -— nobody has never
taught me this out of eight.years being in the state custody.
They never sat me down and saild okay, this is what you need to
do, A, B, C, D. They never did thét. They said go to the
street and figure it out. They don't have time to tell us
nothing in prison. We in prison. So you do what'youfre
supposed to do.

And now, if I had known I had to walk into the police
station —-— Sara Baumgartel told me, you have to walk into a
police station. Now I know. TIf you let me, T will go to the
police, I have no problem with doing that. I follow all rules
and regulations. I just didn't know what to do. T gave them
the address that they asked me for. I ﬁnly did what the

SOUTHERN DISTRICT REPORTERS, P.C.
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government told me to do. I didn't stray off the path. I
didn't go anywhere else. I did exactly what I was told to do.
So I am here today asking that you take that into

consideration, that T didn't kndwingly do this on purpose.

"This is not something -— I accept full responsibility of what

happened, but I didn't do it on purpose, you know.

S0 thank you.

MR. GOMBINER: Judge, can I just make one cbservation?

THE COURT: Sure. I'll give you each a chance.

MR. GOMBINER: We are not trying to relitigate the
case here, but T just want to inform the court that when we
were thinking of going to trial on this case, I just went on
the Internet to try to see, well, what do you need to do? How
do you registef as a sex offender in New York? It is not at
all obvious what you aﬁe supposed to do or where you are
supposed tTo go.

All right. This is just an observation, it doesn't
necessarily pertain directly to this case, but I think, just as
an overall thing, it might be helpful if there was some more
clear instructions as to —— a clear path as‘to how you are
supposed to accomplish registration as a sex offender in
New York.

I mean, he was sqpposed tb register. We are not
saying'—— we admitted that conduct. We are not backing away
from it. I mean, we do think that there are legal issues as to

SCUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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whether it constitutes a crime, what he did, buit ——

THE COURT: Look, 1 agree, it is not the ciearest
statute. That's why I dismissed the indictment because of the
rule of lenity, among other things, because as a person
requlred to register and the travel and interstate commerce, it
is not the simplest thing when you just read the statute to
figure out what is a viclation. T was corrected by the Secend
Circuit in my interpretation of the-statute.

MR. GOMBINER: Right.

THE COURT: And that is what it is.

MR. GOMBINER: We are going to get the Supreme Court
to corréct the Second Circuit.

In any event, all I am saying is that I think, as a
practical matter, at least if you just go on the Internet
trying to figure out whét to de -- I mean, the prosecutors can
try it if they would like ~— it is not that easy to figure out
what vyou are supposed to do. That's just goes along with what
Mr. Gundy was saying.
| THE COURT: Fair enough.

Just going forward, when I get to supervised release,
I am going to be clear, as a person required to register,
however you feel about the sex offender registration statute,
basically, wherever you live, you have to go to a police
station and say, I am here to register, tell me how. That is
what vou have to'do;

SOUTHERN DISTRICT REPORTERS, P.C.
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You understand that now, right?
THE DEFENDANT: Yes.
MR. GOMBINER: That's right. We did figure it out, s0

that is what he is going te do. And we contend he intends to

do that, because there is no question now that, you know, he

understands exactly what he neéds to do. Thank you.
- THE COURT: Thank you.

Mr. Bove.

MR. BOVE: Judge, before_we get t5 the appelléte
corrections that Mr. Gombiner is geing to seek in this case, I
think it is important that today's proceeding —— that the
record be clarified by the defendant speéﬁfically, that the
statements he jﬁst made were offered in an effort to seek
leniency in mitigation from your Honor and that he still abides
by the factual sti?ulations that were the basis for the
findings in this case, because those stiéulations are arguably
intentional, some.of the things that were said.

MR. GOMBINER: Judge, I mean, I wasn't really advising

we get into this at all, but we are not disputing the factual

stipulations that we agreed to. We are not dispﬁting that.

I mean, Mr. Gundy is not é lawyer. You know, he maybe
doesn't understand all cof the ins and outs of it, but we are
not backing away. We stipulated those facts. I reviewed them
with Mr. Gundy hefore we stipulated tc them. We are not
backing away from those.

SOUTHERN DISTRICT REPORTERS, P.C.
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Thank you, Judge.

THE COURT: The only other thing I want to be
clarified, again, is the number cf months he has served. I
thoﬁght it was 41 months. It seems that there was some period
of time when he was out of custody.

fs there an agreement on how many months he has, in
fact, served pretrial for this?

MR. GOMBINEE: T wouid say, based on what Mr. Gundy
Savs, I‘fhink between 34 and 35 months.. He had been in custody
gince October 2012.

MR. BOVE: Your Honor, if we ¢an just. have one second?

THE COURT: Sure.

{(Discussion off the record)

MR. BOVE: Your Honor, we estimate that it is
approximatély 12 months in federal custody, based on the chargé
in this case, based bn first being writted here in
approximately December 2012 and then being in custedy until

approximately May of 2013, around the time that your Honor

should find the orders in this case.

After the Circuit's opinion, beinq'writted back here
in approximately October of 2015 up until today, we estimate
that that is maybe 14, approximately 14 months —-

THE COURT: 14 months?

" MR. BOVE: == on the federal.
There is no dispute he was in custody iﬁ Maryland £for

SCUTHERN DISTRICT REPCRTERS, P.C.
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a period of time on the state-related matters while the appeal
was pendiling.

THE COURT: A time served sentence would be a below
guideline sentence is what youfre éaying?

MR. BOVE: Yes.

THE COURT: Because probation recommends time served,
but they say in the presentence report that he has served
41 months. You're saﬁing that.is wrong?

- MR. BOVE: Yes, that he.has not sérved 41 months.

THE COURT: Mr. Gombiner, would you like to address
this? I mean this significantly differs from my undersfanding
of what he has served. 14 months, other than the 14 months in
federal custody, the rest of that time was seven months while
he was nottin custody and everything else was on the Maryland
violation?

MR. BOVE: IThat's our understanding.

THE COURT: Do you know the status of the Maryland
violation? Is that pending?

MR. GOMBINER: My understanding is that Mr. Gundy,
once he completes his federal sentence, he is going to
essentially have completed his Mafylénd sentence, toc, that he
is going to.havé to go back to Marylahd. So I think even if
you impose a sentence of time served, he is not going to get
released immediately. I think he is going to have to go back,
and which is going to make his sentence longer, he is going Lo

SOUTHERN DISTRICT REPORTERS, P.C.
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have to go back tec Maryland. I think once he gets back there,
I am relying on what Mr. Gundy tells me, but he believes that
he will then have pretty much compléted his Maryland sentence.

THE COURT: The Maryland sentence is a violation of
ﬁrobation for driving withogt a licehée?

.THE DEFENDANT: Yes, basically. Yes.

THE COURT: -Is that your understanding, counsel for
the government?

MR. BOVE: 1If we caﬁ have cone second again, your
Honor?

' THE COURT: Sure,

(Discussion off the record)

MR. BOVE: There are two potential viclations of
probation here, one related to the sex offense and one relating
to’the arrest we discussed today. It is no£ clear to us which
of those is still pending and is providing the relevant
sentence that he is still in custody on.

THE COURT: Look, one way or another, he has served
4; months, and a large part of that was for this case. It is
a long time. The guidelines, bottom of the guidelinés, are
24 months.

’Does the government have any objection teo & time
served sentencé in this_casé?

MR. BOVE: 1T think the office's official position your
Honor 1is weil.aware with. As we said, we are mindful of the

SOUTHRRN DISTRICT REPORTERS, P.C.
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1 amount of time the defendant spent in custody one ﬁay or

2 another related to this set of facts.

3 ~ TEE COURT: Anything you want to add, Mr. Gombiner?

4 MR. GOMBINER: No. Hopéfully not, no.

5 THE COURT: Let me just ask, I am inclined to impcse a
G time served sentence in this case, T'1l1 explain that in a

7 minute. The conditions of supervised release; I was going Lo

8 impose a five-vear term of supervised release, which.appears to
9 be both the guidelines and the statutory term of supervised

190 release. ‘

11 Does anyone want.to comment. on the specific conditions
12 recommended by probation, which include a special condition of
13 drug treatment and testing, as well as a seg'offeﬁse evaluation
14 and sex offender treatment or mental health program?‘

15 . MR. GOMBINER: Judge, we don't have any obijections to
16 thdse. I thirk those could be appropriate. T mean, I don't

17 see how they can really hurt him.

i8 THE'COURT: Do you have anything to add?

19 MR. BOVE: ©No, your Honor.
20 THE CCURT: Is there an?Ireason sentence may not be
21 imposed at this poiﬁt?
22 MR. GOMBINER: Ne, Judge.

23 ' THE COURT: 1In preparing the sentence, Mr. Gundy, I
24 have considered the presentence report, the recommendation of
25 probation, which does recommend time served, and five vears of

SOUTHERN DISTRICT REPORTERS, BP.C.
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superviséd release, the w?itten and oral statements of defense
counsel, the defendant, and the government, and I have
considered each of the factors set forth in the statute that
governs my decision, which is 18 U.S5.C. 3553(af.

Those include the nature and circumstances of the
offense, the defendant's history and characteristics, the
purposes of sentencing, which include the need to refléct the
sericusness of the offense, to promote respect for the law, to
provide fust punishment, to afford adequate deterrence to
criminal conduct, and to protect the public.

Also} I need to consider the guidelines, which are the
starting point, as I mentioned, and the kinds of sentences
available and the need‘to avoid unwarranted sentencing
disparities among similar defendants. |

I am ultimately required to impose a sentence that is
sufficient but not greater than necessary to comply with'the
purposes in the statute. Starting with the nature énd
circumstances of theroffense, what Mr. Gundy.is being sentenced
for is.a SORNA violation, a faillure to register after traveiing
in interstate commerce. Congress adapted SORNA‘in order to.
strengthen the registration requirements who apply to people
who have been cenvicted of sex offeﬁses, specifically to

prevent people from falling through the cracks when traveling

‘between states and failing to register in a new state,

As noted in my earlier decision dismissing the
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indictment, I did not think that the statute was particularly
clear in its application to & person in Mr. Gundy's situation,
who had traveled te a halfway house from Pennsylvania to

New York and was technically in custody at the time of his

interstate travel. However, the Court of Appeals determined

that the statute'does apply in that situation, and congress has
determined that this is a felony that should be treated
seriously, and that is why the guidelinés are what they are.
Mr. Gundy is a 4l-year-old man who has éeveral prior

convictions over the course of many years, including illegal
drug convictions on the underlying sex offense for which he was
required to register, which is a serious cone. I will note that
there is a certain amount of confusion in the scheme of sex

offender registration statutes., T don't think, ultimately,

~that provides a defense. I think that the conviction in this

case was cocrrect based on the stipulated facts and that I did
confirm that those facts were true and that the defendant
understood them.

Nevertheless, I do understand Mr. Gundy's comments
tceday as pointing_to the confusing nature in certain
circumstances of what a defendant faces in these situatiéﬂs, I
think sometimes the sex offender's reguirements work - in such a
way that after someone has served time, they end up in this
cyale of.going back for failing to register for an underlying
offeﬁse, and it can be intenticned with the goals of getting a

SOUTHERN DISTRICT REPORTERS, P.C.
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fresh start in your life and trying to lead a law-abiding life.
However, given all the circumstances, the purposes of
sentencing, ané.given the application of the statute here, I
belieﬁe it does app;y, and for the reasons I have explained énd
the defendant's criminal history, I do believe that the
purposes of general deterrence, specific deterrence, and

protecting the public make a guideline sentence,apprdpriate

lhere._ And by guideline sentence, I mean a 24-month sentence.

Therefore, that's ordinarily the sentence I would
impoée here is a sentence of 24 months. HoWever, Mr. Gundy has
served 41 months. I realize that technically the amount in
federal custody pursuant to the statute, pursuant to the charge
here, may have been approximately 14 months, but part of the
reason that it wasn't longer than that was because T dismissed
the indictment and was overturned.

Also, that there was a Maryland violation of
probation, one mofe, a minor offense of driving without a
license, and potentially alsoc for the same violation here. In
other words, there was significant overleap, I believe. So I
believe that you should get credit for at least a portion of

the 41 months, to the point where a sentence of time served is

appropriate here in light of the purposes of sentencing and the

other considerations in the statute.
S0 I intend to impose a sentence of time served
followed by five years of supervised release, as recommended by

SOUTHERN DISTRICT REPORTERS, P.C.
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probation, I would like to ask defense counsel if you have any
objection or know of any legal reason why that sentence may not
be imposed?

MR. GOMBINER: Nb,‘your Honor .

THE COURT: The same sentence for counsel for the
government?

MR.'BOVE: No, iour Honor.

THE COURf: Mr. Gundy, please sténd.

It is the judgment of this court that you ke sentenced
to incarceration for a period ofdéime already Servéd.

Following release you will be §laced on supervised reiease for
a périod of five years with the following conditioné:

You will not commit another federal, state orllocal
crime; you will not possess a illegal controlled substance; you.
will not posseés a firearm or destructive device; the mandatdry
drug testing condition is suspended because i am imposing a
special condition of treatment and testing; you will cooperate
in the cellection of DNA as directed by probation; vou will
register with the state Sex Offender Registration Agency in any
state where you reside, where you are employed or work; and
shall provide proof of registration to the probation officer.

And let me Just reiterate, Mr. Gundy, when in doubt,

whenever you move to a new state, please do'just check in with

- the police and make sure you're registered. Otherwise, these

violaticns continue to happen. Do you understand that?

SOUTHERN DISTRICT REPORTERS, P.C.
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THE DEFENDANT: Yes, sin,
THE COURT: Thé standard conditions 1 through 13 are
imposed with the following special conditions: You shall

participate in an outpatient substance abuse treatment program

.approved by probation, which may include testing to determine

whether you have reverted to the use of drugs. You shall
contribute to.the cost of services ren&ered basedrqn ability to
pay and‘availability of third-party payment. I am authorizing
the release of available drug treatment evaluations and
reports, including the presentence report, to the substance
abuse provider, treatmen:t provider. You shail undergo a sex
offense specific evaluation and participate in a sex cffender
treatment and/or outpatient mental health treatment program
approved by the probation officer. You shall abide by the
rules, requirements, and conditicns of the sex cffender
treatment program, including submission to polygraph teéting.
You shall waive confidentiality with respect to any records for
mental health assessment and treatment imposed aé a conseguence
of this judgment or to allow thé probation officer to réview
the course of treatment and progress with the treatment
provider. ‘You shall contribute to the costs of services
rendered based on ability to pay and aﬁailability of
third-party payment. And I am authorizing the release of
available psychological and psychiatric evaluations and
reports, including the presentence report to the sex offense
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treatment provider or mental health treatment szvider.' You
shall report to the nearest probation office within 72 hours of

the filing of the judgment. You shall be supervised by the

- district of your residence.

There will be no fine because I find yoﬁ are unéble to
pay one. However, there is a mandatory $100 special
assessment, which is due immediately.

Mr. Gundy, you have the right to appeal from your
conviction and sentence. If you're unable to pay the costs of

an appeal, you may apply for leave to appeal in forma pauperis.

- Any appeal must be filed within 14 days of the filing of

judgment of conviction.

I am directing that a complete copy of the presentence
report be provided tco the Bureau of Prisons and sentencing
commission. Counsel on appeal will have access to the report.
The clerk will prepare the judgment and see to it that reguired |
documentation 1s sent to the senténcing commiésién. |

There are no underlying counts to be dismissed, are

there?

MR. BOVE: ©No, vour Honor.

THE COURT: Ts £here'anything further?

MR. GOMBINER: No, Judge. Thank you very much. Thank
you.

THE COURT: Thank vou.
oo
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