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QUESTIONS PRESENTED

In a series of treaties, the federal government
promised northwest Indian tribes “[tlhe right of
taking fish, at all usual and accustomed grounds and
stations . . . in common with all citizens.” This Court
has held that this language guarantees the tribes “a
fair share of the available fish,” meaning fifty percent
of each salmon run, revised downward “if tribal needs
may be satisfied by a lesser amount.” Washington v.

Washington State Commercial Passenger Fishing
Vessel Ass’n, 443 U.S. 658, 685 (1979).

In this case, the Ninth Circuit held that the
treaties instead guaranteed “that the number of fish
would always be sufficient to provide a ‘moderate
living’ to the Tribes.” App. 94a. On that basis, the
panel held that the treaties require Washington to
replace culverts under state roads that restrict
salmon passage. The court ordered the State to
replace hundreds of culverts, at a cost of several
billion dollars, even though it is undisputed that: (1)
the federal government—the lead Plaintiff—specified
the design and granted permits for the overwhelming
majority of culverts at issue; and (2) many culvert
replacements will have no benefit for salmon because
of other non-State owned barriers to salmon on the
same streams.

The questions presented are:

1. Whether the treaty “right of taking fish, at all

usual and accustomed grounds and stations

. 1n common with all citizens” guaranteed

“that the number of fish would always be

sufficient to provide a ‘moderate living’ to the
Tribes.”



i

Whether the district court erred in dismissing
the State’s equitable defenses against the
federal government where the federal
government signed these treaties in the 1850’s,
for decades told the State to design culverts a
particular way, and then filed suit in 2001
claiming that the culvert design it provided
violated the treaties it signed.

Whether the district court’s injunction violates
federalism and comity principles by requiring
Washington to replace hundreds of culverts, at
a cost of several billion dollars, when many of
the replacements will have no impact on
salmon and Plaintiffs showed no clear
connection between culvert replacement and
tribal fisheries.
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PARTIES

Petitioner is the State of Washington, which
was the defendant at trial and appellant at the Ninth
Circuit.

Respondents are the United States of America;
Confederated Tribes and Bands of the Yakama
Nation; Hoh Indian Tribe; Jamestown S’Klallam
Tribe; Port Gamble S’Klallam Tribe; Lower Elwha
Klallam Tribe; Lummi Nation; Makah Tribe;
Muckleshoot Indian Tribe; Nisqually Indian Tribe;
Nooksack Tribe; Puyallup Tribe; Quileute Indian
Tribe; Quinault Indian Nation; Sauk-Suiattle Tribe;
Skokomish Indian Tribe; Squaxin Island Tribe;
Stillaguamish Tribe of Indians; Suquamish Indian
Tribe; Swinomish Indian Tribal Community; Tulalip
Tribes; and Upper Skagit Indian Tribe. Respondents
were the plaintiffs at trial and the appellees at the
Ninth Circuit.
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INTRODUCTION

The Ninth Circuit’s opinion below adopts a
treaty interpretation already rejected by this Court,
conflicts with decisions of this Court and other
circuits, and creates a massive new treaty obligation
that will “significantly affect natural resource
management throughout the Pacific Northwest.” App.
41a. This Court should grant certiorari.

In 1854 and 1855, the federal government
signed treaties with many northwest Indian tribes,
protecting their “right of taking fish, at all usual and
accustomed grounds and stations . . . in common with
all citizens[.]” Washington v. Washington State
Commercial Passenger Fishing Vessel Ass’n, 443 U.S.
658, 674 & n.21 (1979) (Fishing Vessel). This Court
has interpreted this language many times, and has
held that it guarantees the signatory tribes three key
rights: (1) access to traditional fishing places, United
States v. Winans, 198 U.S. 371, 381-82 (1905);
(2) freedom from some state fishing regulations,
Puyallup Tribe v. Dep’t of Game of Washington, 391
U.S. 392, 399 (1968); and (3) “a fair share of the
available fish,” up to 50% of each salmon run, Fishing
Vessel, 443 U.S. at 685. Exercising these rights,
western Washington tribes take roughly 1.5 million
salmon annually. App. 183a-86a. And the State of
Washington has spent hundreds of millions of dollars
to preserve salmon for the benefit of tribes and all
residents. App. 32; Ninth Circuit Excerpts of Record
(ER) 136, 148, 739-40.

In 2001, the federal government and several
tribes sued the State (a non-party to the treaties)
claiming the treaties create an additional right never



recognized by this Court: to force Washington to
replace culverts under state roads that restrict fish
passage. The Ninth Circuit ruled in their favor. It
interpreted Fishing Vessel to guarantee “that the
number of fish would always be sufficient to provide a
‘moderate living’ to the Tribes.” App. 94a. And it
concluded that state culverts impair this right.
The Ninth Circuit denied rehearing en banc over the
objection of nine judges. App. 1a-57a.

The panel’s unworkable treaty interpretation
conflicts with this Court’s decision in Fishing Vessel.
There, the Tribes argued that the treaties entitled
them to enough fish to meet “their commercial and
subsistence needs.” Fishing Vessel, 443 U.S. at 670.
The federal government disagreed, arguing “that the
Indians were entitled either to a 50% share of the
‘harvestable’ fish that . . . passed through their fishing
places, or to their needs, whichever was less.” Id.
(emphasis added) (footnote omitted). This Court
“agree[d] with the Government.” Id. at 685. Thus, as
the en banc Ninth Circuit previously explained:
“Fishing Vessel did not hold that the Tribes were
entitled to any particular minimum allocation of fish.”
United States v. Washington, 759 F.2d 1353, 1359 (9th
Cir. 1985) (en banc). The panel here nonetheless held
that the treaties promised there would always be
enough fish “to provide a ‘moderate living’ to the
Tribes,” App. 94a, “turn[ing] Fishing Vessel on its
head,” App. 24a.

The panel also rejected the State’s equitable
defenses, citing prior Ninth Circuit opinions holding
that equitable defenses are unavailable when the
federal government brings treaty claims on behalf of
tribes. App. 96a-99a. That holding is contrary to this



Court’s decision in City of Sherrill v. Oneida Indian
Nation of New York, 544 U.S. 197 (2005), and Second
Circuit cases applying that decision. And it was
remarkably unfair here, where the federal
government specified how the State should build
culverts, granted permits for their construction, and
then decades later sued the State, saying that those
same culverts violated treaties the federal
government entered 150 years earlier.

The sweeping injunction imposed here also
conflicts with this Court’s holdings on the proper
scope of injunctive relief against States. “[T]he
Injunction requires [Washington] to replace or repair
all 817 culverts located in the area covered by the
Treaties without regard to whether replacement of a
particular culvert actually will increase the available
salmon habitat.” App. 37a. A federal court ordering a
state to spend money on projects that will make no
difference flies in the face of federalism and comity
principles.

Finally, this Court’s review 1s necessary
because this case 1is exceptionally important.
Replacing culverts will cost Washington billions of
dollars, but that is only the beginning of the problem.
“[P]laintiffs could use the panel’s decision to demand
the removal of dams and attack a host of other
practices,” and these concerns “extend[] far beyond
the State of Washington,” because the same treaty
language i1s found in treaties with tribes in Idaho,
Montana, and Oregon. App. 28a-29a. The ruling thus
creates an ill-defined “environmental servitude”
across the entire Pacific Northwest, intruding deeply
into States’ fiscal and policy decisions. The Court
should grant certiorari.



OPINIONS BELOW

The amended and final Ninth Circuit
decision below 1s reported at 853 F.3d 946 (2017).
App. 58a-126a. The order denying rehearing en banc
1s reported at 2017 WL 2193387 (May 19, 2017).
App. 1la-57a. An opinion respecting denial of
rehearing en banc by Judge O’Scannlain, and joined
in full by judges Kozinski, Tallman, Callahan, Bea,
Ikuta, and N.R. Smith, and joined as to all but
part IV by judges Bybee and M. Smith, is found at
App. 17a-41a. An opinion concurring in denial of
review en banc by judges W. Fletcher and Gould is
found at App. 6a-17a.

The district court’s summary judgment ruling
1s reported at United States v. Washington, 20 F.
Supp. 3d 828 (W.D. Wash. 2007). App. 249a-72a. The
district court’s injunctive rulings are reported at
United States v. Washington, 20 F. Supp. 3d 986 (W.D.
Wash. 2013). App. 127a-79a, 235a-42a. The district
court’s order striking the state’s equitable defenses is
reported at United States v. Washington, 19 F. Supp.
3d 1317 (W.D. Wash. 2001). App. 273a-82a. The
district court’s supplement to memorandum and
decision and its order on motions in limine are
unreported. App. 180a-234a; App. 243a-48a.

JURISDICTION

The order denying rehearing en banc was
entered on May 19, 2017. App. la. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

STATUTES

The treaties at issue in this case provide, in
substantively identical language:



The said tribes and bands of Indians
cede, relinquish, and convey to the United
States, all their right, title, and interest in and
to the lands and country occupied by them.

Each treaty also provides:

The right of taking fish, at all usual and
accustomed grounds and stations, is further
secured to said Indians in common with all
citizens of the Territory . . ..

Treaty with the Nisqualli, Puyallup Etc. 1854
(Medicine Creek Treaty), arts. I, III, 10 Stat. 1132,
1133 (Dec. 26, 1854, ratified Mar. 3, 1855, proclaimed
Apr. 10, 1855).1

STATEMENT OF THE CASE

A. Historical Treaty Negotiations and
Salmon Runs

In 1854 and 1855, the United States negotiated
eleven treaties with Indian tribes in what are now the
states of Idaho, Montana, Oregon, and Washington.
See generally Seufert Bros. Co. v. United States, 249
U.S. 194, 196-97 (1919). In the treaties, the tribes

1 See also Treaty with the Dwamish Etc. Indians (Point
Elliott Treaty), arts. I, V, 12 Stat. 927, 928 (Jan. 22, 1855, ratified
Mar. 8, 1859, proclaimed Apr. 11, 1859); Treaty with the
S’Klallam (Point No Point Treaty), arts. I, IV, 12 Stat. 933, 934
(Jan. 26, 1855, ratified Mar. 8, 1859, proclaimed Apr. 29, 1859);
Treaty with the Makah, arts. I, IV, 12 Stat. 939, 940 (Jan. 31,
1855, ratified Mar. 8, 1859, proclaimed Apr. 18, 1859); Treaty
with the Yakama, arts. I, III, 12 Stat. 951, 953 (June 9, 1855,
ratified Mar. 8, 1859, proclaimed Apr. 18, 1859); Treaty with the
Qui-nai-elt, Etc. (Olympia Treaty), arts. I, I1I, 12 Stat. 971, 972
(Jan. 25, 1856, ratified Mar. 8, 1859, proclaimed Apr. 11, 1859).



ceded to the United States “all their right, title, and
interest” in the lands they occupied while reserving
their right to continue fishing at traditional locations:

The right of taking fish, at all usual and
accustomed grounds and stations, is further
secured to said Indians in common with all
citizens of the Territory . . ..

Medicine Creek Treaty, art. III, 10 Stat. at 1133.2 At
the time, there were roughly 7,500 Indians in western
Washington, the area covered by the treaty claims at
issue in this case. Fishing Vessel, 443 U.S. at 664.

Salmon are anadromous fish, meaning they
hatch in fresh water rivers and streams, “migrate to
the ocean where they are reared and reach mature
size, and eventually complete their life cycle by
returning to the fresh-water place of their origin to
spawn.” Id. at 662. “At the time the treaties were
executed there was a great abundance of fish and a
relative scarcity of people.” Id. at 675. Salmon runs
were “considered inexhaustible[.]” United States v.
Washington, 157 F.3d 630, 640 (9th Cir. 1998). Thus,
as the trial court found: “It was not deemed necessary
to write any protection for the [salmon] into the
treat[ies] because nothing in any of the parties’

2 Language in the other treaties is similar. See supra
note 1; Treaty with the Walla-Walla, Etc., art. I, 12 Stat. 945, 946
(June 9, 1855, ratified Mar. 8, 1859, proclaimed Apr. 11, 1859);
Treaty with the Nez Percés, art. III, 12 Stat. 957, 958 (June 11,
1855, ratified Mar. 8, 1859, proclaimed Apr. 29, 1859); Treaty
with the Tribes of Middle Oregon, art. I, 12 Stat. 963, 964 (June
25, 1855, ratified Mar. 8, 1859, proclaimed Apr. 18, 1859); Treaty
with the Flatheads, Etc., art. ITI, 12 Stat. 975, 976 (July 16, 1855,
ratified Mar. 8, 1859, proclaimed Apr. 18, 1859).



experience gave them reason to believe that would be
necessary.” App. 269.

Unfortunately, overharvesting by non-Indians
showed that salmon were, in fact, an exhaustible
resource. By the early 1900’s—long before the State
built any highways—salmon runs in western
Washington had declined precipitously. App. 70a.
Scarcity led to litigation over the meaning of the
treaty right.3

B. This Court’s Decisions Interpreting the
Treaty Right

The first case to reach this Court was United
States v. Winans, 198 U.S. 371 (1905). In the 1890s,
non-Indian landowners fenced off a trail to a
traditional Indian fishing place on the Columbia River
in Washington and erected large fish wheels,
excluding the Indians from that fishing site. The
United States sued to enjoin the landowners from
interfering with the Indians’ treaty rights. This Court
held that the landowners could not exclude the
Indians from traditional fishing places. Id. at 381.
“[TThe Indians were given a right in the land—the
right of crossing it to the river—the right to occupy it”
for fishing purposes. Id.; see also Seufert Brothers Co.,
249 U.S. at 199 (same holding as to land in Oregon).

This Court next addressed whether the treaties
preempted state fishing regulation. In Tulee v.
Washington, 315 U.S. 681 (1942), this Court held that
the Yakama Treaty preempted a state license fee as

3 See generally Fronda Woods, Whos In Charge of
Fishing?, 106 Or. Hist. Q. 412 (2005), https://www.fws.gov/
leavenworthfisheriescomplex/who_in_charge_fishing%20(1).pdf.



applied to a Yakama Indian fishing at a traditional
place. The Court held that “such exaction of fees as a
prerequisite to the enjoyment of fishing in the ‘usual
and accustomed places’ cannot be reconciled with a
fair construction of the treaty.” Tulee, 315 U.S. at 685.
The Court added that “the treaty leaves the state with
power to impose on Indians equally with others such
restrictions of a purely regulatory nature concerning
the time and manner of fishing outside the

reservation as are necessary for the conservation of
fish[.]” Id. at 684.

That dictum became a holding in Puyallup
Tribe v. Department of Game of Washington,
391 U.S. 392, 399 (1968), where the Court held that
the Medicine Creek Treaty did not preempt state
police power “expressed in nondiscriminatory
measures for conserving fish resources.” When the
Puyallup case reached the Court again after remand,
this Court held that state regulations that barred
Indians from using traditional fishing nets were
discriminatory, and therefore preempted, because
they effectively allocated the entire steelhead catch to
non-Indians. Dep’t of Game of Washington v. Puyallup
Tribe, 414 U.S. 44 (1973). The Court remanded so that
the available fish could be “fairly apportioned between
Indian net fishing and non-Indian sports fishing.” Id.
at 48, 49. When the Puyallup case reached this Court
a third time, this Court upheld an allocation of “45%
of the annual natural steelhead run available for
taking to the treaty fishermen’s net fishery.” Puyallup
Tribe, Inc. v. Dep’t of Game of Washington, 433 U.S.
165, 177 (1977).



In 1970, while the Puyallup litigation was
pending, the United States and a number of tribes
Initiated this case by suing the State of Washington in
federal court. The United States alleged that the right
of taking fish entitled the Tribes to a fair share of the
salmon passing their traditional fishing places.
Fishing Vessel, 443 U.S. at 670. The Tribes, however,
contended that the treaties entitled them “to as many
fish as their commercial and subsistence needs
dictated.” Id. The district court agreed with the
United States and held that the treaty right, being “in
common with” other people, entitles the Tribes to a
fair share of available fish. United States v.
Washington, 384 F. Supp. 312, 401 (W.D. Wash. 1974),
affd, 520 F.2d 676 (9th Cir. 1975), cert. denied, 423
U.S. 1086 (1976). In devising an equitable remedy to
implement the Tribes’ right to a fair share of the
harvests, the court set the tribal share at 50%. Id. at
343-44, 416.

After the Washington Supreme Court issued
rulings conflicting with the district court’s orders, this
Court consolidated several cases and granted review.
See Fishing Vessel, 443 U.S. at 669-74. This Court
generally affirmed the district court’s approach,
holding that the right of taking fish “in common”
means “[b]oth sides have a right, secured by treaty, to
take a fair share of the available fish.” Id. at 684-85.
Agreeing with the United States, the Court said equal
shares were “equitable,” but recognized that, like any
equitable remedy, the injunction could be modified for
changed circumstances. For example, if in the future
a tribe did not need 50% of the available fish for a
“livelihood,” or “moderate living,” that allocation
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might be unreasonable, and the State could ask
for a downward adjustment. Fishing Vessel, 443 U.S.
at 685-87.

After this Court’s remand 38 years ago, the case
never ended. Instead, the district court kept the case
open and created a process for filing “sub-
proceedings,” dozens of which have since been filed,
many of them intertribal disputes. See generally
United States v. Washington, 573 F.3d 701, 704-05,
709-10 (9th Cir. 2009) (describing this process and one
particular intertribal dispute). Thus, “[jJudges in the
Western District of Washington have now been
regulating fishing in the Puget Sound for 35 years,
with the aid of a Fishery Advisory Board that the
court created,” and “the court has become a regulatory
agency perpetually to manage fishing.” Id. at 709.

C. Facts and Proceedings in this Case

In 2001, the federal government and 21 tribes
filed a new “sub-proceeding” in United States v.
Washington. They alleged that the treaties promised
the Tribes they would always be able to earn a
“moderate living” from fishing and that culverts under
state roads that impede fish passage violate this
promise. App. 250a; ER 1002-15. They sought
declaratory and injunctive relief against the State.
ER 1002-15.

1. Culverts in Washington

Culverts are engineered structures that allow
streams to pass under roads, and they can range from
simple pipes to “stream-simulation” designs that
mimic natural stream conditions. App. 77a, 209a-13a,
221a-26a (examples of culverts). Culverts are often
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necessary in Washington because of the abundance of
streams, and their costs vary widely depending on
culvert type, stream conditions, and highway size
and location.

Washington began building culverts in
meaningful numbers when it accepted Congress’s
invitation to participate in the federal-aid highway
program roughly a century ago. See Act of July 11,
1916, ch. 241, 39 Stat. 355; 1917 Wash. Sess. Laws,
page no. 260 (codified as amended Wash. Rev. Code §
47.04.050). Congress created a partnership where the
federal government provides partial funding for
highways and states construct them to federal design
standards under federal oversight. E.g., Pub. L.
No. 85-767, § 106, 72 Stat. 885, 892 (1958) (codified as
amended at 23 U.S.C. § 106); Act of July 11, 1916,
ch. 241, § 6, 39 Stat. at 357-58. See generally David R.
Levin, Federal Aspects of the Interstate Highway
Program, 38 Neb. L. Rev. 377 (1959); Richard F.
Weingraff, Federal Highway Administration, 100th
Anniversary—-An Evolving Partnership, 78 Public
Roads No. 4 (2014). Today, all Washington
state highways are federal-aid highways as described
in 23 U.S.C. § 103. See Wash. Rev. Code § 47.17.001.

Federal law has long treated culverts as
integral parts of the highways covered by federal-aid
laws. Act of July 11, 1916, ch. 241, § 2, 39 Stat. at 356
(“culverts shall be deemed parts of the respective
roads covered by the provisions of this Act”). The
federal government specified designs for highway
culverts and distributed culvert engineering guidance
to state highway departments. Levin, 38 Neb. L. Rev.
at 393-96; ER 664. The Army Corps of Engineers also
issued nationwide permits specifying conditions
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under which road culverts are approved under Section
404 of the Clean Water Act without further
processing. See 33 C.F.R. §§ 323.4, 323.4-3(a)(3)
(1978). The Corps issued individual permits for many
other culverts under 33 C.F.R. § 323.4-4 (1978).

Washington relied on the federal design
standards, guidance, and permit conditions in
building its culverts. ER 664, 989-90, 1082. Until the
mid-1990s, virtually all state highway culverts in
Washington were built to federally-supplied
design standards. ER 665. At no time did the
federal government notify the State that it would be
violating treaty rights by wusing federal culvert
designs or complying with federal permits. ER 665;
App. 96a-97a.

By 1968, Washington had completed nearly all
of its approximately 7000-mile state highway system.
ER 312. But the State has continued to modify,
expand, and update highways, and builds culverts in
doing so.

In the 1990s, state scientists concluded that
federal culvert designs were often inadequate to pass
fish because they increased water velocity or
turbidity, could become blocked by debris, or for other
reasons. The State began identifying fish-barrier
culverts under state highways and replacing them.
App. 141a, 147a, 153a, 195a; ER 837. Washington
became a national leader in developing new culvert
designs that better pass fish and received awards
from the federal government for its leadership in
addressing fish passage. App. 137a, 144a; ER 117,
675-76, 840, 879-83.



13

Since 1991, Washington has spent over $135
million to remove barrier culverts in the state
highway system.4 This is in addition to the cost of
culverts replaced as part of larger highway projects
or in other state roads. App. 149a-52a, 169a. The
State has also spent hundreds of millions of dollars on
other salmon recovery efforts. See App. 155a-56a;
ER 148-49, 659.

State-owned culverts are a small fraction of the
barrier culverts in Washington. App. 203a. Federal,
tribal, and local governments, as well as private
landowners, have also built roads that include barrier
culverts. Such culverts are ubiquitous in Washington,
and the total number is unknown. ER 593, 1030, 1045.
There is no exhaustive inventory of non-state
culverts, but non-state barrier culverts outnumber
state barrier culverts by at least 3 to 1, and in
some watersheds by as much as 36 to 1. App 203a;
ER 196-209, 407-555. Because there are so many non-
state culverts, the State has focused its highway
culvert replacement efforts on streams with no other
barriers, where replacing the state barrier may
actually open access to habitat. ER 630-31, 671.

2. District Court Proceedings

Despite its role in designing and permitting
culverts under Washington highways, in 2001 the
federal government joined 21 tribes in initiating this
“sub-proceeding,” claiming that the State’s culverts

4 Wash. State Dep’t of Transp., WSDOT Fish Passage
Performance Report, Table 2 (June 30, 2017), http://www.ws
dot.wa.gov/publications/fulltext/projects/FishPassage/2017Fish
PassageAnnualReport.pdf.
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violate the federal treaties signed in 1854-1855. The
State denied that the treaties imposed the alleged
duty and asserted that the United States and the
tribes were barred by equitable principles from
seeking relief related to culverts designed to federal
standards or installed under federal permits.
ER 989-90, 995-96. The trial court granted the United
States’ motion to strike those defenses, ruling that the
State could not use them to defeat the United States’
action to enforce tribal treaty rights. App. 274a-75a.

In 2006, the parties cross-moved for summary
judgment on whether the treaty imposed the duty
alleged. The trial court granted the tribes’ motion and
denied the State’s. App. 249a-72a. The court found
that “fish harvests have been substantially
diminished” since 1985, and drew a “logical inference
that a significant portion of this diminishment is due
to the blocked culverts[.]” App. 254a, 263a. The court
acknowledged that nothing in the treaties’ text
prohibited state actions that incidentally impacted
salmon runs: “[i]Jt was not deemed necessary to write
any protection for the resource into the treaty because
nothing in any of the parties’ experience gave them
reason to believe that would be necessary.”
App. 269a. But the court concluded that statements
made by the United States’ treaty negotiators at some
of the 1854-1855 treaty councils “carried the implied
promise that neither the negotiators nor their
successors would take actions that would significantly
degrade the resource,” and found that “the building of
stream-blocking culverts” i1s a “resource-degrading
activity.” App. 270a. The court declared:
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[T]he right of taking fish, secured to the Tribes
in the Stevens Treaties, imposes a duty upon
the State to refrain from building or operating
culverts under State-maintained roads that
hinder fish passage and thereby diminish the
number of fish that would otherwise be
available for Tribal harvest. The Court further
declares that the State of Washington currently
owns and operates culverts that violate this
duty.

App. 271a.

The court held a trial on the proper remedy in
2009. App. 128a. The court granted the State’s motion
in limine to exclude as “too speculative” the tribes’
estimates of how many salmon were “lost” because of
state-owned culverts. App. 245a-47a. The court also
directed the parties to submit proposed Findings
of Fact and Conclusions of Law. The State argued that
the plaintiffs had not demonstrated entitlement to an
injunction, in part because there was no evidence of
any connection between state culverts and the amount
of salmon available to any particular tribe’s fisheries,
or any evidence that an injunction would increase any
tribe’s salmon catch. The State asked the court to let
the state’s culvert-removal program remain in place
as part of a multi-faceted regional salmon recovery
strategy.

In 2013, the court adopted without change an
Injunction submitted by the United States and the
Tribes, ordering the State to replace any state-owned
barrier culvert that “has 200 lineal meters or more of
salmon habitat upstream to the first natural passage
barrier,” regardless of any man-made barriers
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surrounding the state culvert. App. 237a (emphasis
added). Thus, the State must replace its culverts even
if non-state barriers upstream and/or downstream
from the state culvert prevent salmon from reaching
it. App. 37a.

3. Ninth Circuit Proceedings

A panel of the Ninth Circuit affirmed.
App. 58a-126a. The panel found a treaty right to
demand culvert removal based not on the treaty
language itself, but rather on statements made by
Isaac Stevens, the United States’ lead treaty
negotiator, to the effect that he wanted the treaties to
secure the Tribes’ access to food forever. App. 91la.
Based on these statements, the panel found a promise
that the federal government would ensure “that there
would be fish sufficient to sustain” the Tribes.
App. 92a. The panel also said that even if Stevens had
not made these statements, it would simply “infer a
promise that the number of fish would always be
sufficient to provide a ‘moderate living’ to the Tribes.”
App. 94a.

Finding that “[s]Jalmon now available for
harvest are not sufficient to provide a ‘moderate
living’ to the Tribes,” and that “several hundred
thousand additional mature salmon would be
produced every year’ if the State’s blocking culverts
were replaced—findings not made by the district
court—the panel concluded that “Washington has
violated, and is continuing to violate, its obligation to
the Tribes under the Treaties” by “act[ing]
affirmatively to build and maintain barrier culverts
under its roads.” App. 95a-96a.
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The panel also affirmed the district court’s
ruling that equitable defenses were unavailable,
holding that this Court’s decision in City of Sherrill
was inapplicable. App. 96a-99a.

Finally, the panel affirmed the district court’s
injunction, holding that it was not overbroad or
inequitable because the State recognized before the
case was filed that replacing some culverts was a good
1dea. App. 104a-23a. The panel added that “an
injunction enforcing Indian treaty rights should not
be viewed in the same light” as an injunction to
enforce other federal laws or constitutional rights,
and may broadly intrude into state affairs.
App. 123a-25a.

4, En Banc Proceedings

The State petitioned for rehearing en banc,
which the Ninth Circuit denied. App. 6a. Judge
O’Scannlain, joined by eight judges as to all but
part IV, and by six judges as to part IV, filed an
opinion respecting the denial of rehearing en banc.
App. 17a-41a.

Describing the panel opinion as a “runaway
decision” that had “discovered a heretofore unknown
duty” in the treaties, the nine dissenting judges urged
that the panel opinion made “four critical errors.”
App. 17a-19a.

First, the panel misread Fishing Vessel as
holding that the treaties guarantee the Tribes enough
salmon for a “moderate living.” Fishing Vessel held
only that the treaties secure to the Tribes a fair share
of available fish, up to 50%, not a guaranteed
quantity. App. 21a-26a.
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Second, the dissenters noted the absence of
evidence connecting state culverts with tribal
fisheries. App. 27a-29a. They pointed out that the
panel’s “overly broad reasoning” turns any activity
that affects fish habitat into a treaty violation, and
turns the federal courts into environmental
policymakers. App. 28a-32a.

Third, in Part IV, the dissenting judges urged
that the panel opinion defied this Court’s decision in
City of Sherrill, and suggested that an equitable
doctrine such as laches could bar relief because
of the United States’ involvement in designing the
culverts and its long acquiescence in their existence.
App. 32a-36a.

Finally, the dissent explained that the
injunction was overbroad because it requires
the State to spend large sums on culvert removals
that will have no impact on salmon. App. 36a-41a.

REASONS THE PETITION
SHOULD BE GRANTED

A. The Ninth Circuit’s Decision Conflicts
with this Court’s Decisions About How
to Interpret these Treaties and How to
Interpret Treaties Generally

Petitions for certiorari often claim that a lower
court “has decided an important federal question in a
way that conflicts with relevant decisions of this
Court.” Rule 10(c). But this case presents a uniquely
troubling example of such a conflict: the panel’s
decision interprets a federal treaty in a way that
rejects this Court’s prior reading of the exact same
language in this very case. The panel opinion also
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conflicts more generally with this Court’s holdings on
treaty interpretation. Both conflicts warrant
certiorari.

1. The Ninth Circuit’s Decision
Conflicts with This Court’s Decision
in Fishing Vessel

The Ninth Circuit held that these treaties
“promise that the number of fish would always be
sufficient to provide a ‘moderate living’ to the Tribes.”
App. 94a. The panel claimed that Fishing Vessel
supports this conclusion. App. 92a; see App. 7a-9a. In
truth, Fishing Vessel rejected this unworkable
standard. This Court should grant certiorari to
resolve this conflict.

In Fishing Vessel, the parties advanced
competing positions. The Tribes “contended that the
treaties had reserved a pre-existing right to as many
fish as their commercial and subsistence needs
dictated.” Fishing Vessel, 443 U.S. at 670. “The
United States argued that the Indians were entitled
either to a 50% share of the ‘harvestable’ fish
that . .. passed through their fishing places, or to their
needs, whichever was less.” Id. (emphasis added)
(footnote omitted). The State argued for a lesser tribal
share. Id.

This Court “agree[d] with the Government,” id.
at 685, holding that the treaties “secure the Indians’
right to take a share of each run of fish that passes
through tribal fishing areas,” id. at 679. The Court
affirmed the district court’s equitable allocation
setting that share at 50%, but held that the share
could be reduced in the future if a lesser share were
sufficient to “provide the Indians with a livelihood—
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that is to say, a moderate living.” Fishing Vessel, 443
U.S. at 686. Thus, “the 50% figure imposes a
maximum but not a minimum allocation.” Id.

Fishing Vessel thus made clear that the
“moderate living” standard is an equitable limit the
State could invoke in the future as a ceiling on
the tribal share of the catch, not a floor on fish
harvests that the treaties always guaranteed. Indeed,
the Ninth Circuit repeatedly described Fishing Vessel
this way, until this panel’s opinion. See, e.g., United
States v. Washington, 759 F.2d 1353, 1359 (9th Cir.
1985) (en banc) (“Fishing Vessel did not hold that the
Tribes were entitled to any particular minimum
allocation of fish. Instead, Fishing Vessel mandates an
allocation of 50 percent of the fish to the Indians,
subject to downward revision if moderate living needs
can be met with less.”); Skokomish Indian Tribe v.
United States, 410 F.3d 506, 513 (9th Cir. 2005) (en
banc) (describing Fishing Vessel as holding that the
tribes were “entitled to an equal measure of the
harvestable portion of each run . . . adjusted
downward if tribal needs could be satisfied by a lesser
amount”), cert. denied, 546 U.S. 1090 (2006);
Midwater Trawlers Co-operative v. Dep’t of Commerce,
282 F.3d 710, 719 (9th Cir. 2002) (same); see also
App. 21a-25a.

Fishing Vessel is therefore irreconcilable with
the panel’s opinion. If, as the panel held, the treaties
“promise that the number of fish would always be
sufficient to provide a ‘moderate living’ to the Tribes,”
App. 94a, this Court would have had to accept the
Tribes’ position in Fishing Vessel that they were
entitled to as many fish as their “needs dictated.”
Fishing Vessel, 443 U.S. at 670. Instead, the Court
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held that the Tribes were entitled to at most one-half
of each run, even if that amount was less than their
“needs dictated.” Fishing Vessel, 443 U.S. at 686
(“[TThe 50% figure imposes a maximum but not a
minimum allocation.”). It cannot be the case that the
treaties promised the Tribes both a “moderate living”
from fishing and a “maximum” of 50% of each run; one
opinion has to give, and in our system, it is the lower
courts that are supposed to follow this Court’s
holdings. App. 24a (“[T]he panel opinion turns Fishing
Vessel on its head.”).

The panel’s opinion is not only irreconcilable
with precedent, it is also unworkable. The panel’s
opinion would mean that the State’s ability to comply
with the treaty would depend on a range of factors
over which the State has no control, from natural
fluctuations in salmon runs to salmon prices to what
other income tribal members earn. It also leaves
fundamental questions about the treaties’ meaning
unanswered, including whether the new “moderate
living” guarantee grows with the Indian population in
western Washington (which was roughly 7,500 at
treaty time but is much larger today) and whether it
grows as overall standards of living change.

The Court should grant certiorari to resolve the
important conflict between its own reading of these
treaties in Fishing Vessel and the panel’s contrary
reading. Resolving that conflict will determine
whether the panel’s basis for compelling billions in
spending on culvert repairs is justified. Addressing
this conflict would also allow the Court to examine if
there 1s any treaty-based right to compel the State to
restore salmon habitat to increase salmon returns.
While the State does not believe the treaties contain
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any such right (nor that it is necessary to read one in,
given the State’s own strong incentives to preserve
salmon runs and the federal government’s vast
powers to adopt laws regulating and funding habitat
protection and restoration), the State proposed to the
Ninth Circuit a number of narrower possible rules it
could consider instead of the unsupportable
“moderate living” standard. See, e.g., Dkt. 25 at 34-35,
Dkt. 118 at 10-11; see also, e.g., United States v.
Washington, 694 F.2d 1374, 1377 n.7 (9th Cir. 1982)
(“environmental degradation that has a
discriminatory effect on Indians is barred under
Puyallup I if authorized or caused by the State”),
vacated, 759 F.2d 1353 (9th Cir. 1985). Granting
certiorari would allow this Court to consider these
alternatives 1itself while making clear that the
extreme rule adopted by the panel is irreconcilable
with this Court’s precedent.

2. The Panel’s Holding Conflicts with
this Court’s Holdings on Treaty
Interpretation

Even setting aside the direct conflict with
Fishing Vessel, the panel’s opinion conflicts with this
Court’s holdings about treaty interpretation. By
inferring a massive commitment nowhere mentioned
in the treaties, never contemplated by the parties,
and never recognized by the parties during the
decades after the treaties, the panel ignored this
Court’s direction.

This Court has held that Indian treaties
“cannot be re-written or expanded beyond their clear
terms to remedy a claimed injustice or to achieve the
asserted understanding of the parties.” Choctaw



23

Nation of Indians v. United States, 318 U.S. 423, 432
(1943). On this basis, this Court has repeatedly
rejected treaty interpretations never agreed to by the
parties. See, e.g., Oklahoma Tax Comm’n v.
Chickasaw Nation, 515 U.S. 450, 466-67 (1995);
Oregon Dep’t of Fish & Wildlife v. Klamath Indian
Tribe, 473 U.S. 753, 769-74 (1985).

Here, in declaring this massive new right and
obligation, the panel never explained how the treaty
“right of taking fish . . . in common with all citizens,”
could equate to a guarantee that “the number of fish
would always be sufficient to provide a ‘moderate
living’ to the Tribes.” And the panel entirely ignored
the treaty agreement that the Tribes would “cede,
relinquish, and convey to the United States, all their
right, title, and interest in and to the lands and
country occupied by them.” E.g., Medicine Creek
Treaty, art. I, 10 Stat. at 1132. The panel made no
attempt to reconcile this language with the import of
its holding: that the Tribes silently retained a right to
control land use decisions and State policies in the
ceded territory that could affect salmon.

The panel instead looked to reported
statements of treaty negotiators and the alleged
1implications of those statements. It is true that when
construing ambiguous treaty language, courts can
look “to the larger context that frames the Treaty,
including ‘the history of the treaty, the negotiations,
and the practical construction adopted by the
parties.”” Minnesota v. Mille Lacs Band of Chippewa
Indians, 526 U.S. 172, 196 (1999). But even looking to
those materials here cannot justify the panel’s
conclusion. As the dissent from the denial of rehearing
pointed out, this Court considered the exact same
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statements by negotiators in Fishing Vessel but still
rejected the Tribes’ position that the treaties promised
as many fish as their “needs dictated.” Fishing Vessel,
443 U.S. at 670. App. 25a. And the district court here
reaffirmed that the parties did not intend “to write
any protection for the resource into the treaty because
nothing in any of the parties’ experience gave them
reason to believe that would be necessary.” App. 269a.

The “practical construction adopted by the
parties” also contradicts the panel’s holding that State
culverts violate the treaties if they incidentally
restrict fish passage. Mille Lacs Band, 526 U.S. at
196. The federal government funded and provided
designs for these culverts, until the State itself
improved the designs. The Tribes agreed in the
treaties that roads could be built. E.g., Medicine
Creek Treaty, art. II, 10 Stat. at 1133. And for over a
century after signing the treaties, the federal
government built dams that restricted or entirely
blocked fish passage. See, e.g., Idaho ex rel. Evans v.
Oregon, 462 U.S. 1017, 1020-21 & nn. 2-5 (1983).
Clearly, the federal government did not understand
the treaties to prohibit such projects.

Finally, the panel's alternative theory for
inferring this treaty right, based on cases finding
implied water rights in treaties, is also inconsistent
with this Court’s precedent. See App. 92a-94a (citing
Winters v. United States, 207 U.S. 564 (1908)). This
Court considered these same cases in Fishing Vessel,
443 U.S. at 685-86, but still declined to adopt the
Tribes’ position. More broadly, these cases rely on the
idea that when the United States created Indian
reservations, it must have intended to reserve water
sufficient to make the reservations viable. See, e.g.,
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Cappaert v. United States, 426 U.S. 128, 139 (1976).
Here, there is no need or basis to infer such a right
because: (1) the State already has strong incentives to
preserve salmon runs because it shares the runs
equally with the Tribes; and (2) the federal
government has broad power to protect salmon
without adding a new right to this treaty, whether
through laws, regulations, or funding decisions. As
the dissenting judges observed, if lower courts “read
these cases broadly to mean that we can and should
infer a whole host of rights not contained in the four
corners of tribal treaties, the possibilities are endless”
for creating new rights. App. 26a.

In short, the panel’s holding that the treaties
implicitly guaranteed a moderate living from fishing
was an effort “to remedy a claimed injustice,” Choctaw
Nation, 318 U.S. at 432, not a plausible interpretation
of the treaty language or the parties’ intent. This
Court should grant certiorari to rectify the conflict
between the Ninth Circuit’s approach and this Court’s
directions on treaty interpretation.

B. The Ninth Circuit’s Decision Conflicts
with Decisions of this Court and the
Second Circuit on the Availability of
Equitable Defenses to Treaty Claims

The Ninth Circuit opinion also warrants review
because it conflicts with decisions of this Court and
the Second Circuit concerning equitable defenses.

In City of Sherrill v. Oneida Indian Nation of
New York, 544 U.S. 197 (2005), a tribe purchased land
within the boundaries of its historic reservation that
had been held by non-Indians (and thus subject to
state and local taxation) for many decades. This Court
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held that equitable doctrines such as laches defeated
the tribe’s attempt to enjoin the city from imposing
property taxes on the newly reacquired land. See also
Nebraska v. Parker, 136 S. Ct. 1072, 1082 (2016)
(agreeing with intervenor United States that disputed
lands were within tribe’s treaty reservation, but
“express[ing] no view about whether equitable
considerations of laches and acquiescence may curtail
the Tribe’s power to tax [non-Indian businesses]”).

The Second Circuit applied City of Sherrill to
hold that laches barred all remedies for disruptive
treaty-based Indian land claims brought by tribes and
by the United States on their behalf. Oneida Indian
Nation of New York v. Cty. of Oneida, 617 F.3d 114 (2d
Cir. 2010), cert. denied, 565 U.S. 970 (2011); Cayuga
Indian Nation of New York v. Pataki, 413 F.3d 266 (2d
Cir. 2005), cert. denied, 547 U.S. 1128 (2006); see
Stockbridge-Munsee Cmty. v. New York, 756 F.3d 163,
165 (2d Cir. 2014) (“it is now well-established that
Indian land claims asserted generations after an
alleged dispossession are inherently disruptive of
state and local governance and the settled
expectations of current landowners, and are subject to

dismissal on the basis of laches, acquiescence, and
1impossibility”), cert. denied, 135 S. Ct. 1492 (2015).

The Ninth Circuit decision conflicts with City of
Sherrill and the Second Circuit decisions applying it.
The Ninth Circuit brushed aside Sherrill because
Sherrill involved different facts—tribal rights within
an “abandoned reservation.” App. 99a. But, as the
dissenting judges recognized, “Sherrill made clear
that laches can apply to Indian treaty rights, [so] it
should not matter whether a party is seeking to apply
laches in the context of sovereignty over land or the
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enforcement of rights appurtenant to land (the ability
to fish).” App. 35a. Having rejected Sherrill with a
meaningless distinction, the panel then applied old
Ninth Circuit precedent to hold that equitable
defenses cannot be used to defeat a suit by the United
States to enforce Indian treaty rights. App. 97a-98a.
But the Second Circuit has held exactly the opposite
under Sherrill. Oneida Indian Nation of New York,
617 F.3d at 129; Cayuga Indian Nation of New York,
413 F.3d at 278-79; App. 34a.

The Ninth Circuit’s refusal to consider
equitable defenses merits review. The State has
compelling equitable defenses available, if they could
only be considered. As detailed above, the federal
government funded, authorized, provided designs for,
and/or granted permits for the very culverts it now
says are treaty violations. ER 664, 1082. Before
supplying the funds, design standards, and permits,
the federal government was required to consider the
Tribes’ treaty fishing rights. See Nance v. Envtl. Prot.
Agency, 645 F.2d 701, 710, 711 (9th Cir. 1981)
(“It 1s fairly clear that any Federal government action
is subject to the United States’ fiduciary
responsibilities toward the Indian tribes.”), cert.
denied, 454 U.S. 1081 (1981). As the dissent noted:
“Given the United States’ involvement in designing
the culverts and its long acquiescence in their
existence, one might suppose that an equitable
doctrine . .. would bar suit by the United States.” App.
33a. And if equitable doctrines bar suit by the United
States, the Tribes could not separately sue the State
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because of the State’s sovereign immunity. App. 35a
(citing Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S.
261, 268 (1997)). This Court should grant certiorari to
address this issue.

C. The Ninth Circuit’s Decision Conflicts
with Prior Decisions of this Court about
the Proper Scope of Injunctive Relief

Even if the Ninth Circuit’s approach to treaty
Iinterpretation and equitable defenses were consistent
with this Court’s holdings, the injunction it affirmed
1s not. This Court should grant certiorari to address
the conflict between its precedent about the proper
scope of injunctive relief (especially against sovereign
States) and the breathtakingly broad injunction the
Ninth Circuit affirmed here.

This Court has held that injunctions are
extraordinary remedies, should be narrowly tailored
to redress only conduct that violates federal law, and
should be issued only after careful consideration of
their public impacts. See, e.g., Monsanto Co. v.
Geertson Seed Farms, 561 U.S. 139, 165 (2010);
Winters v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24
(2008). Moreover, when a plaintiff seeks a federal
injunction against a state, “appropriate consideration
must be given to principles of federalism.” Rizzo v.
Goode, 423 U.S. 362, 379 (1976). “Federalism concerns
are heightened when,” as here, “a federal court decree
has the effect of dictating state or local budget
priorities.” Horne v. Flores, 557 U.S. 433, 448 (2009).
And when there is a “patently inadequate basis for a
conclusion of systemwide violation,” it 1s error to
1mpose “systemwide relief.” Lewis v. Casey, 518 U.S.
343, 359 (1996).
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At least three aspects of the Ninth Circuit
opinion conflict with these principles.

First, the panel ordered the State to replace
culverts even when doing so will make no difference
to salmon. The panel ordered the State, by 2030, to
replace any state-owned highway barrier culvert that
“has 200 lineal meters or more of salmon habitat
upstream to the first natural passage barrier,”
regardless of any man-made barriers surrounding the
state culvert. App. 104a (emphasis added), 237a.
Thus, the State must replace its culverts even if other
man-made barriers upstream and/or downstream
prevent salmon from reaching the state culvert. App.
37a. In other words: “[T]he injunction requires
[Washington] to replace or repair all 817 culverts
located in the area covered by the Treaties without
regard to whether replacement of a particular culvert
actually will increase the available salmon habitat.”
App. 37a. This flaw permeates the injunction because:
(1) roughly 90% of state barrier culverts are upstream
or downstream of other barriers, ER 629; (2) state-
owned culverts are less than 25% of known barrier
culverts, ER 1045; and (3) in many watersheds, non-
state barrier culverts drastically exceed state-owned
culverts, by up to 36 to 1. ER 196-211, 407-555;
see App. 203a.

Ordering the State to replace culverts that will
make no difference flies in the face of basic principles
of federalism and federal court jurisdiction. Injunctive
relief is supposed to address violations of federal law,
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not a court’s policy preferences, yet the Ninth Circuit
never explained how a State culvert could possibly
violate the treaties if no salmon can reach it in the
first place. And it is untenable for the Ninth Circuit to
order the State to spend money replacing such
culverts when the expense will come at the cost of
state funding for other priorities, potentially
including salmon restoration efforts that could
actually have an impact. See, e.g., Horne, 557 U.S. at
448 (“When a federal court orders that money be
appropriated for one program, the effect is often to
take funds away from other important programs.”).

Second, the injunction requires replacement of
state culverts throughout western Washington
without any evidence that any particular culvert or
group of culverts has reduced the number of fish that
would otherwise reach tribal fishing areas. The panel
1ignored this lack of evidence, instead relying on the
generalized claim that “hundreds of thousands of
adult salmon will be produced by opening up the
salmon habitat that is currently blocked by the State’s
barrier culverts.” App. 115a. But the evidence does not
support that claim.

As the panel acknowledged, salmon numbers in
Washington first declined dramatically in the early
1900’s (because of overharvesting), long before the
State began building highways or culverts. App. 70a;
ER 970-71. And there is no clear relationship between
the number of state highway culverts and salmon
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populations. Washington’s state highway system has
been essentially the same size since the 1960’s, see ER
312, but salmon harvests in western Washington have
fluctuated enormously since then, reaching a high of
nearly 11 million fish in 1985, dropping to a low of
under 900,000 fish by 1999, and then rebounding to
over 4 million fish by 2003. See ER 267; App. 183a-88a
(tribal harvests).

In nonetheless concluding that “hundreds of
thousands of adult salmon will be produced by”
replacing “the State’s barrier culverts,” App. 115a, the
panel relied primarily on a 1997 report to the
Washington Legislature, App. 108a-09a. But the
district court—the factfinder—rejected the use of that
report to predict “lost” salmon as unreliable and never
cited it in its findings of fact. App. 245a-47a, 130a-73a.
The district court noted that in suggesting how many
salmon could be produced by removing barrier
culverts, the report ignored all other factors, “such as
the presence of other, non-[state] culverts, other
habitat modifications, and many other environmental
factors.” App. 247a. Thus, the Ninth Circuit relied on
exactly the sort of conjecture that provides a “patently
inadequate basis for a conclusion of systemwide
violation and imposition of systemwide relief.” Lewis,
518 U.S. at 359.

Finally, the injunction ignores the stark
inequity of the federal government using a treaty it
signed to force the State (a nonparty) to bear the
entire cost of replacing culverts that the federal
government designed and permitted. “[W]hen a
district court” considers a request for injunction, its
“function is ‘to do equity and to mould each decree to



32

the necessities of the particular case.”” Monsanto Co.,
561 U.S. at 174 (quoting Hecht Co. v. Bowles, 321 U.S.
321, 329 (1944)). That imperative should have carried
extra weight here given that the defendant is a State.
Rizzo, 423 U.S. at 379. And there are strong equities
on the State’s side, including the federal role in
designing and permitting these culverts, the State’s
own recognition of and efforts to address (before any
federal intervention) the potential problems federal
culvert designs could pose for salmon, and that the
State has for decades “spent millions of dollars on
programs specifically designed to preserve, to protect,
and to enhance the salmon population.” App. 28a n.8.
Unfortunately, rather than recognizing these
equitable factors on the State’s side, the panel made
this case an example of how “no good deed goes
unpunished.” Winters, 555 U.S. at 31.

In sum, this Court’s directives should have
counseled the panel to limit any injunction to the
narrowest needed, to carefully avoid imposing
unnecessary costs on the State, and to consider the
equities in fashioning relief. The panel departed from
all of these core principles, and this Court should
grant certiorari to direct the Ninth Circuit to, at the
very least, bring the scope of the injunction in line
with this Court’s precedent.

D. This Case is Exceptionally Important

While much about this case is hotly contested,
1ts importance is not. Even setting aside the immense
costs the decision will impose on the State for
replacing culverts (many of which will make no
difference), the decision would warrant this Court’s
review.
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This case began in 1970, and the panel’s
decision ensures that it will never end. As the nine
judges objecting to the denial of rehearing pointed out:
“The panel opinion fails to articulate a limiting legal
principle that will prevent its holding from being used
to attack a variety of development, construction, and
farming practices, not just in Washington but
throughout the Pacific Northwest.” App. 19a. The
panel essentially reasoned that: (1) tribes have a right
to a moderate living from fishing; (2) they currently
are not earning a moderate living from fishing;
(3) State culverts play some role in reducing the
number of fish available; therefore (4) State culverts
violate the treaties. App. 27a-28a. But as the dissent
pointed out, the same reasoning could be used to
demand any number of changes in longstanding
governmental and private practices, from “the
removal of dams” to altering farming practices to
the elimination of century-old water rights. App. 28a.
Tribal advocates agree, noting that: “[T]he tribes have
established a winning strategy . . . pick one of the
myriad activities that degrade salmon habitat,
connect the degradation to the depressed salmon
populations . . . and assert that diminished salmon
numbers prohibit the tribal harvest from providing
tribal members a ‘moderate living.”” Michael C.
Blumm & Jane G. Steadman, Indian Treaty Fishing
Rights and Habitat Protection: The Martinez Decision
Supplies a Resounding Judicial Reaffirmation, 49
Nat. Resources J. 653, 700-01 (Summer 2009); Mason
D. Morisset & Carly A. Summers, Clear Passage: The
Culvert Case Decision as a Foundation for Habitat
Protection and Preservation, Seattle J. Envtl. L. 29, 54
(Spring 2009), law.seattleu.edu/Documents/bellweth
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er/2009spring/MorissetSummers.pdf (describing the
1import of the district court’s rulings as being that “any
factor that is ‘a cause’ of [salmonid] diminishment
may be subject to injunctive relief’). Moreover, “the
future reach of this decision extends far beyond the
State of Washington,” as “the same fishing rights are
reserved to tribes in Idaho, Montana, and Oregon.”
App. 29a.

In short, there is near universal agreement that
“[t]he panel opinion’s reasoning . . . is incredibly
broad, and if left unchecked, could significantly affect
natural resource management throughout the Pacific
Northwest[.]” App. 41a. See also Michael C. Blumm,
Treaty Fishing Rights and the FEnvironment;
Affirming the Right to Habitat Protection and
Restoration, 92 Wash. L. Rev. 1, 5 (Mar. 2017) (counsel
for one of tribes’ amici noting that “the decision’s
implications beyond Washington and beyond state-
owned road -culverts portend significant future
changes in land and water-use management in the
Northwest”). Whether one thinks that massive change
in law 1s good or bad, it should at least be addressed
by this Court.

CONCLUSION

The panel opinion creates an expansive new
treaty right contrary to this Court’s precedent, ignores
this Court’s holdings about equitable defenses and
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injunctive relief, and imposes an unworkable rule that
provides no clear standard to guide Washington (or
other States covered by these treaties) and that
virtually guarantees that this case will never end. The
Court should grant certiorari.
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Concurrence by Judge W. Fletcher; Opinion
Respecting Denial by Judge O’Scannlain;

Statement by Judge Hurwitz

SUMMARY™

Tribal Fishing Rights

The panel denied a petition for a panel
rehearing and denied a petition for rehearing en banc
on behalf of the court in an action in which the panel
affirmed the district court’s injunction directing the
State of Washington to correct culverts, which
allow streams to flow underneath roads, because
they violated, and continued to violate, the Stevens
Treaties, which were entered in 1854-55 between
Indian tribes in the Pacific Northwest and the
Governor of Washington Territory.

Concurring in the denial of rehearing en banc,
Judges W. Fletcher and Gould stated that the
district court properly found that Washington State
violated the Treaties by acting affirmatively to build
state-owned roads, and to build and maintain
salmon-blocking culverts under those roads. The

* The Honorable David A. Ezra, United States
District Judge for the District of Hawaii, sitting by
designation.

“This summary constitutes no part of the
opinion of the court. It has been prepared by court
staff for the convenience of the reader.
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Judges stated that there is ample evidence in the
record that remediation of the State’s barrier
culverts will have a substantial beneficial effect on
salmon populations, resulting in more harvestable
salmon for the Tribes. As an incidental result, there
will also be more harvestable salmon for non-
Indians. The Judges noted that the United States
requested an injunction requiring remediation of
all of the State’s barrier culverts within five years.
The district court crafted a careful, nuanced
injunction, giving the United States much less than
1t requested. The Judges stated that the district
court properly found a violation of the Treaties by the
State, and that it acted within its discretion in
formulating its remedial injunction.

In an opinion respecting the denial of
rehearing en banc, Judge O’Scannlain, joined by
Judges Kozinski, Tallman, Callahan, Bea, Ikuta and
N.R. Smith, and joined by Judges Bybee and M.
Smith as to all but Part IV, stated that the panel
opinion’s reasoning ignored the Supreme Court’s
holding in  Washington v. Washington State
Commercial Passenger Fishing Vessel Association,
443 U.S. 658 (1979), and this Circuit’s cases, was
incredibly broad, and if left unchecked, could
significantly affect natural resource management
throughout the Pacific Northwest, inviting judges to
become environmental regulators. Judge
O’Scannlain stated that by refusing to consider the
doctrine of laches, the panel opinion further
disregarded the Supreme Court’s decision in City of
Sherrill v. Oneida Indian Nation of New York, 544
U.S. 197 (2005), relying instead on outdated and
impliedly overruled precedent. Finally, Judge
O’Scannlain stated that the panel opinion imposed
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a poorly-tailored injunction which will needlessly
cost the State of Washington hundreds of millions of
dollars.

In a separate statement, Judge Hurwitz stated
the dissent from the denial of rehearing en banc
unfortunately perpetuated the false notion that the
full court’s refusal to exercise its discretion under
Federal Rule of Appellate Procedure 35(a) is
tantamount to the court “tacitly affirming the panel
opinion’s erroneous reasoning.” Judge Hurwitz
stated that, like the denial of certiorari by the
Supreme Court, the denial of rehearing en banc
simply leaves a panel decision undisturbed.
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ORDER

The panel, as constituted above, has voted
unanimously to deny the petition for panel rehearing.
Judges Fletcher and Gould have voted to deny the
petition for rehearing en banc, and Judge Ezra so
recommends.

A judge of the court called for a vote on the
petition for rehearing en banc. A vote was taken, and
a majority of the non recused active judges of the
court failed to vote for en banc rehearing. Fed. R.
App. P. 35(f).

The petition for rehearing and the petition for
rehearing en banc, filed August 11, 2016, are
DENIED.

W. FLETCHER and GOULD, Circuit Judges,

concurring in the denial of rehearing en banc:”

The opinion in this case speaks for itself. See
United States v. Washington, 853 F.3d 946 (9th
Cir. 2017). We write to respond to the views of our
colleagues who dissent from the decision of our court
not to rehear the case en banc.

In 1854 and 1855, U.S. Superintendent of
Indian Affairs and Governor of Washington

* District Judge Ezra was a member of the
three-judge panel that decided this case. Because
Judge Ezra is not a member of the Ninth Circuit,
he does not have the authority to vote on a petition for
rehearing en banc.
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Territory, Isaac I. Stevens, negotiated a series of
virtually identical Treaties with the Indian Tribes
that lived around Puget Sound. In return for their
agreement to live on reservations, the Tribes were
promised equal access to off-reservation fishing “at all
usual and accustomed grounds and stations.” The
Supreme Court described the importance of the
promise:

During the negotiations, the vital importance
of the fish to the Indians was repeatedly
emphasized by both sides, and the Governor’s
promises that the treaties would protect that
source of food and commerce were crucial in
obtaining the Indians’ assent.

Washington v. Washington State Commercial
Passenger Fishing Vessel Ass’n (“Fishing Vessel”),
443 U.S. 658, 676 (1979).

For more than 100 years, the State of
Washington deliberately and  systematically
prevented the Tribes from engaging in the off-
reservation fishing promised under the Treaties.
The State eventually came to employ surveillance
planes, high powered boats, tear gas, billy clubs
and guns against tribal members engaged in off-
reservation fishing. In 1970, the United States
brought suit against Washington State to enforce the
Treaties.

The district court held that the Treaties
promised the Tribes fifty percent of the harvestable
salmon in any given year. The Supreme Court
affirmed, holding that the Tribes had been promised
a “moderate living” from fishing, and that they
were entitled to fifty percent of the harvest, up to
the point where they were able to catch enough
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salmon to provide a moderate living. Id. at 686. The
district court entered a detailed injunction which
the State strenuously resisted. The Supreme Court
affirmed the injunction:

Itis ... absurd to argue . .. both that the state
agencies may not be ordered to implement the
decree and also that the District Court may
not itself issue detailed remedial orders as a
substitute for state supervision.

Id. at 695.

The current proceeding is a continuation of
the suit brought by the United States in 1970.

Salmon are anadromous fish—hatching in
fresh water, migrating to the ocean to mature, and
returning to fresh water to spawn—so access to
spawning grounds is essential to their reproduction
and survival. For many years, the Tribes had
complained that the State had built roads across
salmon-bearing streams, and that it had built
culverts under the roads that allowed passage of
water but not passage of salmon. The United States
instituted the current proceeding in 2001 to require
the State to modify its culverts to allow passage of
salmon.

The State has fought the proceeding tooth and
nail. The State contended, and continues to contend,
that it can block every salmon-bearing stream into
Puget Sound without violating the Treaties. The
district court disagreed and held that the State’s
affirmative act of building roads with salmon-
blocking, or “barrier,” culverts violated the Treaties.
The district court sought the State’s participation
and assistance in drafting a remedial injunction,
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but the State refused to participate. Despite the
State’s refusal, the district court entered an
injunction that was substantially more favorable to
the State than the injunction sought by the
United States.

The State appealed, objecting to the district
court’s holding that its affirmative acts in building
roads with barrier culverts violated the Treaties.
Without conceding that it violated the Treaties, the
State also objected to the scope of the injunction in
whose formulation it had declined to participate. We
affirmed.

Our dissenting colleagues object to our
decision on four grounds. We respond to the
objections in turn.

I. Violation of the Treaties

First, our colleagues contend that we have
misread the Supreme Court’s 1979 decision in
Fishing Vesssel. They contend that fifty percent of
the harvestable salmon is an absolute “ceiling” on
the amount of fish the Tribes have been promised.
They contend that the Treaties promised only that the
Tribes will get fifty percent of the harvestable
salmon, and that Treaties permit the State to take
affirmative acts that have the effect of diminishing
the supply of salmon below the amount necessary
to provide a moderate living. According to our
colleagues, if the State acts affirmatively to entirely
eliminate the supply of harvestable salmon, the
Tribes get fifty percent of nothing.

Our colleagues misread Fishing Vessel. The
Court recognized that the Treaties promised that the
Tribes would have enough salmon to feed themselves.
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In the words of the Court, the Treaties promised
that the Tribes would have enough harvestable
salmon to provide a “moderate living.” Fishing
Vessel, 433 U.S. at 686. The Tribes get only fifty
percent of the catch even if the supply of salmon 1is
insufficient to provide a moderate living. However,
there is mnothing in the Court’s opinion that
authorizes the State to diminish or eliminate the
supply of salmon available for harvest.

It is undisputed that at the present time fifty
percent of the harvestable salmon in Puget Sound
does not provide a moderate living to the Tribes. It
1s also undisputed that the State has acted
affirmatively to build roads with barrier culverts
that block the passage of salmon, with the
consequence of substantially diminishing the supply
of harvestable salmon. Evidence at trial showed that
remediation of the State’s barrier culverts will
increase the yearly supply of salmon by several
hundred thousand adult salmon. Half of the newly
produced harvestable salmon will be available to the
Tribes. The other half will be available to non-
Indians.

Our opinion does not hold that the Tribes are
entitled to enough salmon to provide a moderate
living, irrespective of the circumstances. We do not
hold that the Treaties’ promise of a moderate living 1s
valid against acts of God (such as an eruption of
Mount Rainier) that would diminish the supply of
salmon. Nor do we hold that the promise i1s valid
against all human-caused diminutions, or even
against all State-caused diminutions. We hold only
that the State violated the Treaties when it acted
affirmatively to build roads across salmon bearing
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streams, with culverts that allowed passage of water
but not passage of salmon.

I1. Effect and Scope of the Holding

Second, our colleagues contend that our
decision may open the door to “a whole host of
future suits,” and that we do “nothing to cabin [our]
opinion.” We are not sure what the hypothesized
future suits would be. But we are sure that we have
not opened the floodgates to a host of future suits.

Because of the Eleventh Amendment, a
further suit against Washington State seeking
enforcement of the Treaties cannot be brought by
the Tribes. Nor can it be brought by non-Indians
who would benefit from an increase in harvestable
salmon (recall that 50% of any increased salmon
harvest will go to non-Indians). Nor can it be brought
by environmental groups. The only possible plaintiff
is the United States. The United States is a
responsible litigant and is not likely to burden the
States without justification. The history of this
litigation demonstrates that it was no easy thing
for the Tribes to persuade the United States to
institute  proceedings against the state of
Washington to seek remediation of the State’s
barrier culverts, and will be no easy thing for
other Northwest tribes to persuade the United
States to bring comparable suits against other
States.

Our opinion describes the facts of this litigation
carefully and in detail, as required by our decision in
United States v. State of Washington, 759 F.2d
1353, 1357 (9th Cir. 1985) (en banc) (“[T]he measure
of the State’s [Treaty] obligation will depend for its
precise legal formulation on all of the facts
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presented by a particular dispute.”). Cabining our
opinion by means other than a careful, detailed
description of the facts presented would have
entailed positing hypothetical facts in cases not
before us and giving an improper advisory opinion.
On the facts presented to us, we held that the State
violated the Treaties when it acted affirmatively to
block salmon-bearing streams by building roads
with culverts that protected the State’s roads but
killed the Tribes’ salmon. Other cases with different
facts might come out differently, but we did not
decide—and should not have decided—such cases.

ITII. Laches

Third, our colleagues contend that the United
States’ suit on behalf of the Tribes is barred by
laches. There is an established line of cases holding
that the United States cannot, based on laches or
estoppel, render unenforceable otherwise valid
Indian treaty rights. Our colleagues contend that
these cases have been overruled by City of Sherrill
v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005),
and that laches applies here.

This contention is belied by Sherrill itself. In
1788, the Oneida Indian Nation (“OIN”), located in
New York State, had a reservation of 300,000 acres.
By 1920, the OIN had sold off all but 32 acres. In
1985, the Supreme Court held that the sale of OIN
lands had been illegal, and that the OIN was entitled
to monetary compensation for the sales. County of
Oneida v. Oneida Indian Nation of N.Y., 470 U.S.
226 (1985). The OIN subsequently bought two
parcels of land within the boundaries of its ancestral
reservation. The parcels had been sold to a non-
Indian in 1807. The OIN asserted that the
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repurchased parcels were sovereign tribal property
and therefore free from local taxation. The Supreme
Court disagreed. It wrote, “[T]lhe Tribe cannot
unilaterally revive its ancient sovereignty ... over
the parcels at issue. The Oneidas long ago
relinquished the reins of government and cannot
regain them through open market purchases from
current titleholders.” Sherrill, 544 U.S. at 203.

The case before us is different from Sherrill.
The question in our case 1s not whether, as in
Sherrill, a tribe can reassert sovereignty over land
within the boundaries of an abandoned reservation.
The Tribes have not abandoned their reservations.
Nor 1s the question whether, as in Sherrill, the
Tribes have acted to relinquish their rights under
the Treaties. The Tribes have done nothing to
authorize the State to construct and maintain barrier
culverts. Nor, finally, is the question whether, as in
Sherrill, to allow the revival of disputes or claims that
have long been dormant. Washington and the Tribes
have been in a continuous state of conflict over
treaty-based fishing rights for well over one
hundred years.

IV.  Breadth of the Injunction

Fourth, our colleagues contend that the
injunction 1s overbroad. The United States
requested an injunction that would have required
the remediation of all of the State’s barrier culverts
within five years. The district court declined that
request. Instead, it issued a nuanced injunction
requiring the remediation of some, but not all, of the
barrier culverts within seventeen years.

Briefly stated, the injunction provides as
follows. The only seriously debated culverts are
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those under the control of the Washington State
Department of Transportation (“WSDOT”). The
court ordered the State to prepare a list of all of
WSDOT barrier culverts within the area covered by
the Treaties. In Paragraph 6 of the injunction, the
court ordered WSDOT to provide, within seventeen
years, fish passage for each barrier culvert with
more than 200 linear meters of accessible salmon
habitat upstream to the first natural passage
barrier. In Paragraph 7, the court ordered WSDOT
to replace existing barrier culverts above which
there was less than 200 linear meters of upstream
accessible salmon habitat only at the “end of the
useful life” of the culverts, or sooner “as part of a
highway project.” In Paragraph 8, the court allowed
WSDOT to defer correction of some of the culverts
described in Paragraph 6. Deferred culverts can
account for up to ten percent of the total accessible
upstream habitat from the culverts described in
Paragraph 6. WSDOT can choose which culverts to
defer, after consulting with the United States and
the Tribes. Culverts deferred under Paragraph 8
need only be replaced on the more lenient schedule
specified in Paragraph 7.

The injunction thus divided WSDOT barrier
culverts into two categories. High priority category
culverts must be remediated within seventeen years.
Low priority category culverts must be remediated
only at the end of the natural life of the existing
culvert, or in connection with a highway project that
would otherwise require replacement of the
culvert. Deferred culverts in the high priority
category (culverts blocking a total of ten percent of
the accessible upstream habitat above all the high
priority culverts) can be remediated on the schedule
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of low priority culverts.

In identifying the State’s barrier culverts
and sorting them into the two categories, the district
court focused on the amount of available upstream
spawning habitat before encountering a natural
barrier. Culverts with more than 200 linear meters
of accessible upstream habitat are in the high
category; culverts with less than 200 meters are in
the low category. The court ignored the existence of
man-made barriers, including those downstream of
the State’s barrier culverts. In so doing, the court
followed the methodology of the State in identifying
and prioritizing culverts that should be remediated.
The State could have objected to the court’s reliance
on its own methodology, but it did not do so.

There were good reasons for the district court
to ignore, for purposes of its injunction, the
existence of downstream barriers. The most obvious
reason 1s the following: The State identified a total
of 817 state-owned barrier culverts, including both
high and low priority culverts. On streams where
there are both state and non-state barrier culverts,
there are 1,590 non-state culverts. Of those, 1,370
are upstream of the state culverts; only 220 are
downstream. Of those 220 downstream culverts, 152
allow partial passage of salmon; only 68 entirely
block passage.

Even if we were to make the assumption that
all 817 of the identified barrier culverts are high
priority culverts (which they clearly are not), state-
provided documents introduced at trial showed that
roughly 230 of them—more than all of the 220 non-
state downstream culverts combined—need not be
remediated within seventeen years. They may be
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deferred and need be remediated only at the end of
their natural life or in connection with an
independently undertaken highway project. Further,
Washington law already imposes some obligation on
the part of owners of non-state barrier culverts to
repair or replace them, at their own expense, to
allow fish passage.

Our dissenting colleagues emphasize the
high cost of complying with the injunction. Our
colleagues, like the State, exaggerate the cost. The
State claimed in its brief to us that compliance with
the injunction will cost a total of $1.88 billion. Our
colleagues highlight that figure at the beginning of
their dissent. There is no plausible basis for the
State’s claim of $1.88 billion. We analyze the
evidence in detail in our opinion, to which we refer
the reader. For present purposes, it is sufficient to
note, as we point out in our opinion, that
“Washington’s cost estimates are not supported by
the evidence.” United States v. Washington, 853
F.3d at 976.

* %k

In sum, the district court properly found that
Washington State violated the Treaties by acting
affirmatively to build state-owned roads, and to
build and maintain salmon-blocking culverts under
those roads. By allowing passage of water, the
culverts protect the State’s roads. But by not
allowing passage of fish, the culverts kill the Tribes’
salmon. There is ample evidence in the record that
remediation of the State’s barrier culverts will have
a  substantial beneficial effect on salmon
populations, resulting in more harvestable salmon
for the Tribes. As an incidental result, there will also
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be more harvestable salmon for non-Indians. The
United States requested an injunction requiring
remediation of all of the State’s barrier culverts
within five years. The district court crafted a
careful, nuanced injunction, giving the United States
much less than it requested. We unanimously
concluded that the district court properly found a
violation of the Treaties by the State, and that it
acted within its discretion in formulating its
remedial injunction.

O’SCANNLAIN, Circuit dJudge,” with whom
KOZINSKI, TALLMAN, CALLAHAN, BEA, IKUTA,
and N.R. SMITH, Circuit Judges, join, and with
whom BYBEE and M. SMITH, Circuit Judges, join
as to all but Part IV, respecting the denial of
rehearing en banc:

Fashioning itself as a twenty-first century
environmental regulator, our court has discovered
a heretofore unknown duty in the Stevens Indian
Treaties of 1854 and 1855. The panel opinion in
this case enables the United States, as a Treaty
signatory, to compel a State government to spend

"As a judge of this court in senior status, I no
longer have the power to vote on calls for rehearing
cases en banc or formally to join a dissent from
failure to rehear en banc. See 28 U.S.C. § 46(c); Fed.
R. App. P. 35(a). Following our court’s general
orders, however, I may participate in discussions of

en banc proceedings. See Ninth Circuit General
Order 5.5(a).
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$1.88 billion! to create additional salmon habitat by
removing or replacing culverts? under state-
maintained highways and roads, wherever found.
Pacific Northwest salmon litigation has been
ongoing for almost fifty years,® has been before our
court multiple times, and has been up to and down
from the Supreme Court. Nonetheless, it apparently
just occurred to the Tribes, the United States, and our
court that in order to fulfill nineteenth century
federal treaty obligations, the State of Washington
must now be required to remove physical barriers
which might impede the passage of salmon. See

Washington V, 853 F.3d at 966.

1 According to the State’s estimate. There is a
dispute about the actual cost of the injunction, but
even using the more conservative estimates on
which the district court relied, the cost of replacing
all 817 culverts ranges from $538 million to $1.5
billion (the average cost of replacing a culvert was
$658,639 to $1,827,168). See United States v.
Washington, 853 F.3d 946, 976 (9th Cir. 2017)
(“Washington V).

2 A culvert is “[a] tunnel carrying a stream or
open drain under a road or railway.” Culvert,
OxfordDictionaries.com, https://en.oxforddictionarie
s.com/definition/culvert (last visited April 29, 2017).

3 Five iterations of the United States v.
Washington litigation, including this case, which is
referred to as Washington V, are mentioned herein
and are referred to as Washington I, Washington 11,
etc.
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Given the significance of this case—both in
terms of dollars and potential precedential effect—it
seemed the ideal candidate for en banc review and,
hopefully, correction on the merits. But rather than
reining in a runaway decision, our court has chosen
to do nothing—tacitly affirming the panel opinion’s
erroneous reasoning.

With utmost respect, I believe our court has
made a regrettable choice.

I

In reaching its conclusion, the panel opinion
makes four critical errors.

First, it misreads Washington v. Washington
State  Commercial  Passenger  Fishing  Vessel
Association (“Fishing Vessel”), 443 U.S. 658 (1979),
as requiring Washington to ensure that there are a
certain “number of fish” available for the Tribes,
“sufficient to provide a  ‘moderate living.”
Washington V, 853 F.3d at 965 (quoting Fishing
Vessel, 443 U.S. at 686).

Second, by holding that culverts need to be
removed because they negatively impact the fish
population, the panel opinion sets up precedent that
could be used to challenge activities that affect
wildlife habitat in other western states, which led
Idaho and Montana to join Washington in
requesting rehearing. The panel opinion fails to
articulate a limiting legal principle that will
prevent its holding from being used to attack a
variety of development, construction, and farming
practices, not just in Washington but throughout the
Pacific Northwest.
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Third, the panel opinion contravenes City of
Sherrill v. Oneida Indian Nation of New York, 544
U.S. 197 (2005), by refusing to apply the doctrine of
laches to the United States.

Fourth, the panel opinion upholds an
injunction that is overbroad—requiring the State to
spend millions of dollars on repairs that will have
no immediate effect on salmon habitat.

II

The Stevens Treaties? provide that “[t]he right
of taking fish, at all usual and accustomed grounds
and stations, is further secured to said Indians, in
common with all citizens of the Territory.” Fishing
Vessel, 443 U.S. at 674. The precise contours of
this guarantee remain hotly contested but were most
fully addressed by the Supreme Court’s opinion in
Fishing Vessel.

4 The Treaties are a series of Senate-ratified
agreements between the United States and various
Indian tribes that were negotiated in the 1850s by
Isaac  Stevens, then-federal = Governor and
Superintendent of Indian Affairs of the Washington
Territory (pre-statehood), under which the Tribes
agreed to give up land in exchange for monetary
payments. Fishing Vessel, 443 U.S. at 661-62, 666.
The Treaties contained clauses reserving the Tribes’
right to fish on ceded land. See, e.g., Treaty of
Medicine Creek, 10 Stat. 1132 (1854). Beginning
with U.S. District Court Judge George Boldt’s
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A

The panel opinion reads language in Fishing
Vessel as requiring that there be enough fish to
provide a “moderate living” for the Tribes. See
Washington V, 853 F.3d at 965—66. It is true that the
Court stated that “Indian treaty rights to a natural
resource [i.e. fish]. . . secures so much as, but no
more than, is necessary to provide the Indians with
a livelihood—that 1s to say, a moderate living.”
Fishing Vessel, 443 U.S. at 686. In isolation, this
statement might be read as guaranteeing the Tribes
a certain number of fish, but only if one ignores the
rest of the opinion. In Fishing Vessel, the Supreme
Court adopted the United States’ position that the
Treaties entitled the Tribes “either to a 50% share of
the ‘harvestable’ fish” passing through their fishing
grounds “or to their needs, whichever was less.” Id.
at 670 (emphasis added); see also id. at 685—86.

Thus, notwithstanding the significance of
fish to the Tribes, the Court recognized that “some
ceiling should be placed on the Indians’
apportionment to prevent their needs from
exhausting the entire resource and thereby
frustrating the treaty right of ‘all [other] citizens of

decision in 1974, United States v. State of
Washington, 384 F. Supp. 312 (W.D. Wash. 1974)
(“Washington I”), the contours of these fishing
rights have been the subject of extensive litigation
before the district court, our court, and the Supreme
Court and tumultuous protests by the people
impacted by these decisions.
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the Territory.”” Id. at 686. The Court ruled that 50%
of the available fish was the appropriate limit. See
id. (“[Tlhe 50% figure imposes a maximum

allocation.”) (“[TJhe maximum possible allocation to
the Indians 1s fixed at 50%.”); id. at 686 n.27
(“Because the 50% figure is only a ceiling, it is not
correct to characterize our holding as ‘guaranteeing
the Indians a specified percentage’ of the fish.”).

Such ceiling makes intuitive sense. With or
without pre-existing barriers, the population of fish
varies dramatically from year to year and season to
season. In a year with a low run of fish, absent a
ceiling, the Tribes’ needs could easily predominate,
leaving few fish for other citizens. Thus, to protect
the rights of all parties to the Treaties, the Court
1mposed a 50% ceiling.

Since the fish population varies, however, the
presence of the ceiling necessarily entails that the
Tribes may not always receive enough fish to
provide a “moderate living.” Indeed, the Court
emphasized that the Treaties secured to the Tribes “a
fair share of the available fish,” rather than a
certain number of fish. Id. at 685 (emphasis added).
The total number of fish that the Tribes receive
indubitably will vary with the run of fish. See id.
at 679 (observing that the Treaties “secure the
Indians’ right to take a share of each run of fish that
passes through tribal fishing areas” (emphasis
added)); id. at 687 (discussing the “50% allocation
of an entire run that passes through
customary fishing grounds”).

Thus, by imposing a percentage ceiling tied to
the relevant run rather than a fixed numerical
floor, the Court rejected the proposition that the
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Tribes were entitled to a certain number of fish.
Indeed, “while the maximum possible allocation to
the Indians is fixed at 50%, the minimum is not; the
latter will, upon proper submissions to the District
Court, be modified in response to changing
circumstances.” Id. at 686-87. Our court has
confirmed this holding multiple times.

In United States v. Washington, 759 F.2d
1353, 1359 (9th Cir. 1985) (“Washington II1I”), our
en banc court explained:

[TThe Supreme Court in Fishing Vessel did
not hold that the Tribes were entitled to any
particular minimum  allocation of fish.
Instead, Fishing Vessel mandates an
allocation of 50 percent of the fish to the
Indians, subject to downward revision if
moderate living needs can be met with less.
The Tribes have a right to at most one-half of
the harvestable fish in the case area.

Id. (emphasis added). Likewise in Midwater
Trawlers Co-operative v. Department of Commerce,
282 F.3d 710, 719 (9th Cir. 2002), we observed that
under Fishing Vessel, the Makah Tribe was entitled
“to one-half the harvestable surplus of Pacific
whiting that passes through 1its wusual and

5 Such changing circumstances include the
Tribes finding “other sources of support that lead
1t to abandon its fisheries.” Id. at 687. Washington
does not present this contention, but arguably the
tribal economy has changed dramatically since the
enactment of the Stevens Treaties, leading the
Tribes to rely less on fish for their subsistence.
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accustomed fishing grounds, or that much of the
harvestable surplus as is necessary for tribal
subsistence, whichever is less.” Id. (emphasis
added). Most recently in Skokomish Indian Tribe
v. United States, 410 F.3d 506, 513 (9th Cir. 2005),
our en banc court again described Fishing Vessel as
holding that the Tribes were “entitled to an equal
measure of the harvestable portion of each run that
passed through a ‘usual and accustomed’ tribal
fishing ground, adjusted downward if tribal needs
could be satisfied by a lesser amount.” Id.
(emphasis added) (quoting Fishing Vessel, 443 U.S.
at 685—89).

By holding that the Treaties guarantee “that
the number of fish would always be sufficient to
provide a ‘moderate living’ to the Tribes,”
Washington V, 853 F.3d at 965 (emphasis added),
the panel opinion turns Fishing Vessel on its head. It
imposes an affirmative duty upon the State to
provide a certain quantity of fish, which reads out
the 50% ceiling entirely.

Instead, the panel opinion ignores the 50%
ceiling, effectively adopting the position urged by
the Tribes in Fishing Vessel that “the treaties had
reserved a pre-existing right to as many fish as
their commercial and subsistence needs dictated.”
443 U.S. at 670. Yet, as explained, the Supreme
Court has already rejected this approach, following
instead the United States’ position that the
Tribes were guaranteed the lesser of their needs or
50% of the available run. See id. at 670, 685.
Likewise, our court has rejected interpretations of
Fishing Vessel that would entitle the Tribes to a
“particular minimum allocation of fish.” Washington
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III, 759 F.2d at 1359. The panel opinion’s holding
misconstrues not only the Supreme Court’s decision
in Fishing Vessel but also our decisions in
Washington III, Midwater Trawlers, and Skokomish
Indian Tribe.

B

To reach its conclusion, the panel points to
various statements allegedly made by Governor
Stevens to the Tribes at the time the Treaties were
negotiated in the 1850s. Washington V, 853 F.3d at
964—-65. As the Supreme Court observed in Fishing
Vessel, however, “[b]ecause of the great abundance of
fish and the limited population of the area, it simply
was not contemplated that either party would
interfere with the other’s fishing rights.” 443 U.S.
at 668. Indeed, the Supreme Court considered the
very same statements in Fishing Vessel yet still
chose to impose a 50% cap on the Tribes share of
available fish. See id. at 666—-68 & nn. 9 & 11.¢ Such
cap necessarily means that the Tribes are not
always guaranteed enough fish to meet their needs.
If the Supreme Court considered Stevens’
statements and declined to find that the Tribes
were entitled to a certain minimum quantity of
fish, it eludes me how a panel of our court can reach
the opposite conclusion by relying on these
statements now. The panel opinion utterly fails to
grapple with the 50% cap imposed by Fishing Vessel.

6 In fact, the panel opinion quotes Fishing
Vessel for some of these statements. See Washington
V, 853 F.3d at 964-65.
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The panel opinion further -cites to the
Supreme Court’s opinion in Winters v. United
States, 207 U.S. 564, 576-77 (1908), and our opinion
in United States v. Adair, 723 F.2d 1394, 1409,
1411 (9th Cir. 1983), as supporting its conclusion
that the Stevens Treaties guarantee the Tribes a
specific quantity of fish. Yet, neither Winters nor
Adair 1s factually relevant. Each involved the
question of whether certain tribes were entitled to
various water rights on their reservations under the
treaties creating the reservations.

In Winters, the Supreme Court held that the
lands ceded to create the Fort Belknap Indian
Reservation necessarily included the water rights
accompanying such lands. See 207 U.S. at 565, 576—
77. Likewise in Adair, we held “that at the time the
Klamath Reservation was established, the [United
States] and the Tribe intended to reserve a quantity
of the water flowing through the reservation.” 723
F.2d at 1410. Thus, both cases stand for the
somewhat unremarkable proposition that in the
context of Native American reservations, water
rights accompany land rights.

It is true that both cases found water rights
that were not explicitly detailed in the text of the
treaties. Nonetheless, if we read these cases broadly
to mean that we can and should infer a whole host of
rights not contained in the four corners of tribal
treaties, the possibilities are endless. Since the
Supreme Court made it plain in Fishing Vessel
that the Tribes are not entitled to a certain
numerical amount of fish, we certainly should not
rely on Winters and Adair to hold otherwise.



27a

I11

Even if one agrees with the panel opinion that
the Tribes are entitled to a specific quantity of fish,
however, it does not necessarily mean that the
installation and maintenance of culverts run afoul
of the Treaties. But assuming that they do, it is far
from clear that the drastic remedy of removal or
repair should be required.

A

Before reaching its conclusion that the State
violated the Treaties, the panel opinion devotes
minimal treatment to showing (1) that tribal
members would engage in more fishing if there
were more salmon and (2) that removing culverts
would increase this salmon population. See
Washington V, 853 F.3d at 966 (devoting three
paragraphs to these issues).” The panel opinion
acknowledges that the State of Washington was not
intentionally trying to impact the fish population
when 1t installed culverts under state highways
and other roads.® Id. Nonetheless, the panel opinion

7 The panel opinion provides more factual
support for the proposition that culverts adversely
affect the population of salmon in considering the
injunction, see Washington V, 853 F.3d at 972-75, but
at that point it had already found that the Treaties
were violated.

8 The concurrence makes the extravagant
assertion that I maintain that the Treaties allow the
State to act “affirmatively to entirely eliminate the
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concludes that because there was evidence that
culverts affect fish population, and because the
fish population is low, the State violated the Treaties
by building and maintaining its culverts. See id.

This overly broad reasoning lacks legal
foundation. There are many factors that affect fish
population and multiple fish populations that are
low.? Is any surface physical activity, wherever
found, that negatively affects fish habitat an
automatic Treaty violation? If so, the panel’s opinion
could open the door to a whole host of future suits.

While such speculation may sound far-
fetched, in actuality, it is already occurring. Legal
commentators have noted that plaintiffs could use the
panel’s decision to demand the removal of dams and
attack a host of other practices that can degrade fish

supply of harvestable salmon.” What utter nonsense!
I said no such thing! In building and maintaining
the culverts, the State was not acting affirmatively
to destroy the salmon population—any negative
effects were incidental—as the panel opinion
acknowledged. See Washington V, 853 F.3d at 966.
Far from seeking to eliminate the salmon population,
the State recognizes that it is a treasured resource
and has spent millions of dollars on programs
specifically designed to preserve, to protect, and to
enhance the salmon population.

9 See, e.g., Washington Department of Fish &
Wildlife, Washington’s Native Char, http:/wdfw
.wa.gov/fishing/char/ (noting that the bull trout
population is “low and in some cases declining”).
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habitat (such as  logging, grazing, and
construction).l® The panel does nothing to cabin its
opinion. Nor does it provide any detail for how to
determine if a fish population has reached an
appropriate size, making further remedial efforts
unnecessary.

B

Furthermore, the future reach of this decision
extends far beyond the State of Washington. As the
amicl observe, the same fishing rights are reserved
to tribes in Idaho, Montana, and Oregon. Further,
the Stevens Treaties also guarantee the Tribes the
privilege of hunting. See Fishing Vessel, 443 U.S. at
674. There seems little doubt that future litigants
will argue that the population of various birds, deer,
elk, bears, and similar animals, which were
traditionally hunted by the Tribes, have been
impacted by Western development. If a court
subsequently concludes that hunting populations
are covered by the reasoning of this decision, the
potential impact of this case is virtually limitless.

C

Yet, our court has already held that the
Stevens Treaties cannot be used to attach broad
“environmental servitudes” to the land. See United
States v. Washington, 694 F.2d 1374, 1381 (9th Cir.
1982) (coining the term “environmental servitude”),

10 See, e.g., Michael C. Blumm, Indian Treaty
Fishing Rights and the Environment: Affirming the
Right to Habitat Protection and Restoration, 92
Wash. L. Rev. 1, 29-31 (2017).
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vacated on reh’g, Washington III, 759 F.2d at 1354—
55 (but reaching similar result). Thus, in Washington
III, our en banc court vacated a declaratory
judgment from the district court which held “that
the treaties impose upon the State a corresponding
duty to refrain from degrading or authorizing the
degradation of the fish habitat to an extent that
would deprive the treaty Indians of their moderate
living needs.” 759 F.2d at 1355, vacating United
States v. Washington, 506 F. Supp. 187, 208 (W.D.
Wash. 1980) (“Washington II1”). While the panel’s
opinion here deals with the specific issue of culverts,
its reasoning is not so confined; it effectively imposes
the same boundless standard upon the State—
preventing habitat degradation—that we rejected in
Washington I11.

D

Once a court has decided that there has been a
violation, it must address the remedy. The panel
opinion acknowledges “that correction of barrier
culverts is only one of a number of measures that
can usefully be taken to increase salmon
production.”! Washington V, 853 F.3d at 974.
And, the panel opinion further concedes “that the
benefits of culvert correction differ depending on the

11 Indeed, the State argues that while the
culverts have been in place, the fish harvest has
fluctuated dramatically from “nearly 11 million fish
n 1985” to “900,000 fish” in 1999, and then back to
“over 4 million fish by 2003.” Such evidence tends to
suggest that culverts are not a primary driver of fish
population.
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culvert in question.” Id. Yet, if culverts are only one
“measure” that could affect the salmon population,
what about the other measures? Why is it
appropriate to require the State to correct culverts
rather than something else? Since, at some level,
almost all wurban growth can impact fish
populations, should the State be required to
reverse decades of development in an effort to
increase the number of fish? Is the answer that any
activity that amounts to a Treaty violation must be
halted or removed? The panel opinion offers no cost-
benefit analysis, or any other framework, to guide
future courts on what is an appropriate remedial
measure (and what is not).12

In effect, the panel’s decision opens a
backdoor to a whole host of potential federal
environmental regulation-making. And, it invites
courts, who have limited expertise in this area, to
serve as policymakers.

But the issues at the heart of this suit—
development versus wildlife habitat, removal

12 Tt seems highly likely that if the panel
opinion had engaged in such cost-benefit analysis,
there would be more cost-effective ways to remedy the
alleged Treaties violation. For example, a 1997 state
report estimated that if the State replaced the
culverts maintained by the Washington State
Department of Transportation (which controls a
majority of culverts), it would result in an annual
increase of 200,000 salmon. Washington V, 853 F.3d
at 970. It might be cheaper to stock an additional
200,000 salmon into Washington’s streams each
year.
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versus accommodation— are properly left to the
political process. Judges are 1ill- equipped to
evaluate these questions. We deal in closed
records and have difficulty obtaining and evaluating
on-the- ground information—for example, which
culverts it would be most cost-effective to remove
over the next seventeen years.

Here, the State recognizes that “[s]almon are
vital to Washington’s economy, culture, and diet.”
Prior to the injunction, the State was already
working to address problematic culverts, and the
State has spent “hundreds of millions of dollars” on
programs designed “to preserve and restore salmon
runs.” There is no justification for interfering with
the State’s existing programs.

IV

Notably, the panel opinion does not prohibit
the State from installing future culverts. Instead, it
orders the State to correct existing culverts. See
Washington V, 853 F.3d at 979-80. Yet, according
to the State, it was the federal government, now
bringing suit in its capacity as trustee for the Tribes,
which “specified the design for virtually all of the
culverts at issue.” Further, these culverts have been
in place for many decades. According to the State,
“Washington’s state highway system has been
essentially the same size since the 1960’s,” and
thus presumably many culverts predated this
litigation, which has been ongoing for almost fifty
years. Apparently, however, no one thought that
the culverts might be a problem until 2001 when the
Tribes filed a request for determination that such
pre-existing barriers were infringing the Treaties.
See Washington V, 8563 F.3d at 954.
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Given the United States’ involvement in
designing the culverts and its long acquiescence in
their existence, one might suppose that an
equitable doctrine such as laches would bar suit
by the United States. Indeed, “[i]t 1s well
established that laches, a doctrine focused on one
side’s inaction and the other’s legitimate reliance,
may bar long-dormant claims for equitable relief.”
City of Sherrill, 544 U.S. at 217.

According to the panel opinion, however, “[t]he
United States cannot, based on laches or estoppel,
diminish or render unenforceable otherwise valid
Indian treaty rights.” Washington V, 853 F.3d at
967. The panel opinion cites several cases for this
proposition, including the 1923 opinion of Cramer v.
United States, 261 U.S. 219, 234 (1923) (holding that
a government agent’s unauthorized acceptance of
leases of tribal land could not bind the government
or tribe), and United States v. Washington, 157 F.3d
630, 649 (9th Cir. 1998) (“Washington IV”) (“|L]aches
or estoppel is not available to defeat Indian treaty
rights.”). See Washington V, 853 F.3d at 967.

Yet, the panel opinion’s rejection of laches
contravenes the Supreme Court’s subsequent 2005
decision in City of Sherrill, 544 U.S. at 221. That
case involved an attempt by the Oneida Indian
Nation to reassert sovereignty over newly- purchased
land that had once belonged to the Nation but had
been sold in contravention of federal law (although
with the apparent acquiescence of federal agents)
approximately two hundred years before. Id. at 203-
05, 211. In particular, the Nation sought to avoid
local regulatory control and taxation of its newly-
purchased parcels. Id. at 211.
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The Supreme Court analogized the situation to
a dispute between states, explaining that “long
acquiescence may have controlling effect on the
exercise of dominion and sovereignty over territory.”
Id. at 218. The Court further “recognized the
impracticability of returning to Indian control land
that generations earlier passed into numerous
private hands.” Id. at 219. Therefore, the Court
concluded, “the Oneidas’ long delay in seeking
equitable relief against New York or its local units,
and developments in the city of Sherrill spanning
several generations, evoke the doctrines of laches,
acquiescence, and 1impossibility, and render
inequitable the piecemeal shift in governance this
suit seeks unilaterally to initiate.” Id. at 221.

Thus, Sherrill indicates that our court’s
previous holding in Washington IV, 157 F.3d at
649, that laches cannot be used “to defeat Indian
treaty rights” is wrong and impliedly overruled. Cf.
Miller v. Gammie, 335 F.3d 889, 900 (9th Cir. 2003).
The Second Circuit has recognized as much,
observing that Sherrill “dramatically altered the
legal landscape” by permitting “equitable doctrines,
such as laches, acquiescence, and impossibility” to
“be applied to Indian land claims.” Cayuga Indian
Nation v. Pataki, 413 F.3d 266, 273 (2d Cir. 2005).

Yet, the panel opinion blindly -cites
Washington IV and sidesteps the central tenet of
Sherrill by attempting to distinguish it on its facts.
See Washington V, 853 F.3d at 967-68. The panel
opinion tries to draw three distinctions: (1) this case
does not involve the question of whether the Tribes
can regain sovereignty over abandoned land; (2) the
Tribes never authorized the design or construction
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of the culverts; and (3) the Tribes are not trying to
revive claims that have lain dormant. Id. at 968.

The first distinction 1s irrelevant; since
Sherrill made clear that laches can apply to Indian
treaty rights, it should not matter whether a party
1s seeking to apply laches in the context of
sovereignty over land or the enforcement of rights
appurtenant to land (the ability to fish).

Second, as Montana and Idaho observe, it does
not matter that the Tribes never authorized the
design or construction of the culverts because
Washington is seeking to impose the doctrine of
laches against the United States, not the Tribes.
And, as the Second Circuit has made plain, the logic
of Sherrill applies to the United States when it is
acting as trustee for the Tribes. See Oneida Indian
Nation v. Cty. of Oneida, 617 F.3d 114, 129 (2d Cir.
2010).

Notably, only the United States could bring
suit against Washington for alleged culvert
violations because Washington 1s protected by
sovereign immunity against suit from the Tribes. See
Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261,
268 (1997). The panel opinion asserts that the United
States cannot waive treaty rights, and this may be
true as a general matter. Washington V, 853 F.3d at
967. Nonetheless, in the context of specific
litigation, since the United States acts as the Tribes’
trustee, such representation necessarily entails the
ability to waive certain litigation rights (failing to
bring a claim within the statute of limitations for
example). Thus, the fact that the Tribes did not
authorize the culverts is irrelevant; the United States
did, and it further failed to object to the culverts for
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many years.

Finally, I disagree with the panel opinion’s
assertion that the United States is not trying to
revive claims that have lain dormant. Presumably,
the State’s alleged violation of the Treaties was
complete when 1t constructed the culverts (and
relevant highways) in the 1960s. The United
States first brought suit to enforce the Tribes’
fishing rights in 1970. Washington V, 853 F.3d at
958. Yet, the United States found no problem with
the culverts until 2001. While the claims did not lie
dormant for 200 years as in Sherrill, they were
dormant for over 30 years. And as in Sherrill,
there are significant practical issues involved with
asserting the claims now such as the time, expense,
and efficacy of removing the culverts. See 544 U.S. at
219.

Thus, while Sherrill may be factually distinct,
it 1s also directly on point. The panel opinion errs
by 1ignoring its central teaching. There is good
reason to contend that the United States is barred
from bringing this suit by the doctrine of laches. And,
if the United States is barred from suit, the entire
suit 1s prohibited, since the Tribes cannot puncture
the State’s defense of sovereign immunity on their
own. See Coeur d’Alene Tribe, 521 U.S. at 268.

Rather than taking the opportunity to
harmonize our precedent, the panel opinion ignores
the changes wrought by Sherrill, defying the
Supreme Court’s direction.

\Y%

Even if one concludes (1) that the Treaties
guarantee the Tribes enough fish to sustain a
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“moderate living,” (2) that violation of such
guarantee can and should be remedied by removing
culverts, and (3) that the suit is not barred by the
doctrine of laches, there is still good reason to
reject the injunction itself as overbroad. As the
State explains, the injunction requires it to replace
or repair all 817 culverts located in the area covered
by the Treaties without regard to whether
replacement of a particular culvert actually will
increase the available salmon habitat.

In addition to state-owned culverts, there are
a number of other privately-owned culverts and
barriers on the streams in question which are not
covered by the injunction. Where there are non-
state-owned culverts blocking fish passage
downstream or immediately upstream from state-
owned culverts, replacement of the State’s culverts
will make little or no difference on available salmon
habitat. Indeed, the State observes that

(1) roughly 90% of state barrier culverts
are upstream or downstream of other barriers

(2) state-owned culverts are less than 25%
of known barrier culverts . . . and (3) in
many watersheds, non-state barrier culverts
drastically exceed state-owned culverts, by
up to a factor of 36 to 1[.]

The panel attempted to address this issue in
its revised opinion. First, the opinion quotes
testimony from a former State employee stating that
Washington itself does not take into account the
presence of non-state-owned barriers when
calculating the priority index for which culverts to
address. Washington V, 853 F.3d at 973. What the
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opinion does not reveal, however, is that this same
expert also testified that correcting state-owned
culverts that are downstream from non-state
barriers “generally” will not have an immediate
impact or benefit on salmon habitat. And, according
to the State of Washington, the priority index,
notwithstanding its name, typically does not
dictate which barriers the State addresses first;
instead the State focuses on culverts in streams
without barriers.

Next, the panel opinion points out that
Washington law requires dams or other stream
obstructions to include a fishway and observes
that the State may take corrective action against
private owners who fail to comply with this
obligation. Washington V, 853 F.3d at 973 (quoting
Wash. Rev. Code Ann. § 77.57.030(1)-(2)). Yet, what
the panel opinion fails to disclose is that this law
only went into effect in 2003 and specifically
“grandfathered in” various obstructions that were
installed before May 20, 2003. Wash. Rev. Code Ann.
§ 77.57.030(3). Presumably, some of the non-state
barriers would fall under this exception.

Finally, the panel opinion observes that

[I[In 2009, on streams where there were both
state and non-state barriers, 1,370 of the
1,590 non-state barriers, or almost ninety
percent, were upstream of the state barrier
culverts. Sixty nine percent of the 220
downstream  non-state  barriers allowed
partial passage of fish. Of the 152 that
allowed partial passage, “passability” was 67%
for 80 of the barriers and 33% for 72 of them.

Washington V, 853 F.3d at 973.
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Given the significant cost of replacing barriers,
however, being forced to replace even a single
barrier that will have no tangible impact on the
salmon population is an unjustified burden. Even
using the most conservative estimates found by the
district court, the average cost of replacing a single
culvert 1s between $658,639 and $1,827,168.
Washington V, 853 F.3d at 976.13 We do not know
the precise number of state-owned culverts that are
located above non-state-owned culverts which
prevent all fish passage. Yet, considering that there
are at least sixty-eight non-state-owned barriers
blocking all passage downstream from state-owned
culverts,!4 there are almost certainly more than one
or two culverts whose replacement would have no
impact whatsoever on salmon habitat. The panel’s
opinion utterly fails to explain why the State
should waste millions of dollars on such culverts in
particular.

Further, even if the majority of non-state
barriers are upstream, the court should still take into
account the location of these barriers. As noted, if a
non-state upstream barrier 1is close to or

13 Contrary to the curious claim in the
concurrence that the costs are exaggerated, these
figures were relied upon in the panel’s own opinion!

14 Sixty-eight equals thirty-one percent of 220.
See Washington V, 853 F.3d at 973 (explaining
that “[s]ixty nine percent of the 220 downstream
non-state barriers [i.e. 152 culverts] allowed partial
passage of fish,” and thus by implication, thirty-one
percent (i.e. 68 culverts) blocked all passage).
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immediately above a state barrier, replacing the
state barrier will have little effect on the size of
salmon habitat, but it will come at a significant cost
to the State.

The panel opinion observes that the injunction
offers the State a longer schedule for replacing
barriers that will open wup less habitat. See
Washington V, 853 F.3d at 974-75. It may be
advantageous to the State to have the cost spread out
over a longer time period, but whether it occurs five
years or twenty-five years from now, the panel
opinion fails to explain why taxpayers should be
required to replace barriers that will not change the
available salmon habitat.!?

Thus, significant overbreadth  problems
remain. There is no doubt that the record in this
case 1s voluminous and pinpointing the specific
culverts whose removal might actually impact the
available salmon habitat is an arduous task. Both
the panel and district court made a valiant effort to
wade through the many pages of maps and

15 In addition to the obvious financial cost to
the State, there 1s also a broader cost to residents.
Shortly after the panel’s opinion was issued, various
news stories informed residents of highway closings
resulting from the repair of culverts associated
with the injunction. See, e.g., KIRO7, S[R] 167 to be
closed all weekend from Sumner to Auburn (Aug. 19,
2016), http://www.kiro7.com/news/local/sb-167-to-be-
closed-all-weekend-from-sumner-to-auburn/426411799.
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statistics.l® As it currently stands, however, the
Injunction is unsupportable.

VI

In sum, there were many reasons to rehear
this case en banc. The panel opinion’s reasoning
ignores the Court’s holding in Fishing Vessel and
our own cases, 1s incredibly broad, and if left
unchecked, could significantly affect natural resource
management throughout the Pacific Northwest,
inviting judges to become environmental regulators.
By refusing to consider the doctrine of laches, the
panel opinion further disregards the Supreme Court’s
decision in Sherrill, relying instead on outdated and
impliedly overruled precedent from our -court.
Finally, the panel opinion imposes a poorly-tailored
injunction which will needlessly cost the State
hundreds of millions of dollars.

Rather than correcting these errors, our court
has chosen the path of least resistance. We should
have reheard this case en banc.

Separate Statement of HURWITZ, Circuit Judge:

The dissent from the denial of rehearing en
banc unfortunately perpetuates the false notion that
the full court’s refusal to exercise its discretion under
Federal Rule of Appellate Procedure 35(a) is
tantamount to the court “tacitly affirming the panel
opinion’s erroneous reasoning.” This effectively

16 Indeed, the difficulties of crafting an
appropriate injunction illustrate why 1t 1s an
undertaking best left to the State.
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rewrites Rule 35(a). The Rule 1s entirely
discretionary, providing that the court “may order”
rehearing en banc, and cautioning that such an
order “is not favored” and is reserved for “a question
of exceptional importance” or “to secure or
maintain uniformity of the court’s decisions.”

Like the denial of certiorari by the Supreme
Court, the denial of rehearing en banc simply leaves
a panel decision undisturbed. There are at least as
many valid reasons for a circuit judge to decide not
to vote to rehear a case en banc as there are for a
Supreme Court justice to decide not to vote to grant
certiorari. Indeed, there is at least one additional
reason—Supreme Court review remains available
to the losing litigant in our court, so it is not
necessary that each of us have the last word on every
case. No one would suggest that when the Supreme
Court exercises its discretion not to grant certiorari,
it 1s “tacitly affirming” the decision below. No
different legal or factual conclusion can be made here.

Judges on our court—even those who cannot
participate in the voting—are entirely free to criticize
the court’s failure to grant rehearing en banc and
express their own views as to why a panel decision is
incorrect. But it is not correct to impute hidden
meanings to the discretionary decisions of others.
When a judge chooses not to indicate views on the
merits of a controversy, colleagues should not invent
them.
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en.oxforddictionaries.com

culvert — definition of culvert in English
5-6 minutes
noun

A tunnel carrying a stream or open drain under a road or
railway.

‘There are also plans to dig a culvert to carry water if the
drainage ditch is full but he doubted there was enough room
to dig one within the width of the road.’

‘He directed the officials to complete the construction of
culverts and link roads and ensure the proper drinking water

supply.”

‘What appears to be the problem to us is the size of a culvert
underneath the road into the ornamental pond.’

‘The project also required construction of a 29.5-foot fill over
an old concrete box culvert.’

‘According to the 1996 Highway Road Humps Regulations
they must not be built on or within 25 metres of bridges,
subways, culverts or tunnels.”

‘These criminal acts will retard progress and push up costs of
building the road as the demolished culverts will have to be
replaced.’

‘The South Fork of the Elkhorn River goes under the road in a
culvert.’

‘A nearby culvert, meant to carry away the sewage, is totally
damaged.’

‘Earth pressure distribution around concrete box culverts has
been the subject of a few studies.’



44a

‘The tanks, roads, culverts and lagoon opening have all
suffered through the lack of maintenance.’

‘Variables considered in the analysis were culvert size,
location, and wall thickness.’

‘Aggravating the problems is a pair of culverts through
Provincial Road 205, which have been set at the wrong level.’

‘The figure also shows a little tensile stress at the roof center
of larger culverts.’

‘However, the size and weight of concrete box culverts can
make transportation and handling a problem.’

‘A culvert stabilized with snow was the first structure tested
for small streams.’

‘They also have to cut several miles of drain, installing
several large culverts along the system.’

‘Drivers often don’t even realize when they cross streams, nor
that the culverts built to carry those streams might pose
problems to endangered salmon and trout species.’

‘It is asphalted and the gradient runs south to north up to the
village temple, except near the village pond where a culvert
has raised the road surface, upsetting the natural gradient.’

‘A culvert has also been opened up below one set of steps
and all it would take is for one child to trip and fall head first
into it.”

‘Thus, culverts stabilized with snow are not needed when the
stream is already frozen solid.”

verb

[WITH OBJECT]

Channel (a stream or drain) through a culvert.
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‘we have asked for the river to be culverted’

‘Where | grew up in Ohio, we saw crawdads, or crayfish, in
the culverted, sewage-scented ‘creeks’ and would no sooner
eat one than we would kitty litter.”

‘The river is now culverted beneath the largely Victorian
town.’

‘Talking to the engineers, environmentalists and politicians
responsible, | realised that here, where council engineers
want to culvert more of it, we are ten years behind the
times.’

‘Sprawl and malls are filling in the vacant lots and woodlands
where we used to play; rivers and streams are culverted,
channelized, and barren; and the coasts, lakesides, and
mountains are spotted with trophy homes and locked gates.’

‘Or it might have happened later, when the creek was
culverted and the woods cut down to make way for
subdivisions and shopping malls.”

‘I have agreed details to culverting streams, adjacent to the
M4 motorway, to allow the canal to be extended over these
watercourses.’

‘But since the city wants to use water diverted from Bradford
Beck - which is culverted under the city centre - experts have
been working on ways of making sure the river’s quality is up
to scratch.’

‘She has happy recollections of childhood life in the area and
the freedom to roam before rivers were culverted and open
land was developed.’

‘Of course, if | got my planning permission, I’d have to divert
yon beck and culvert it away from your place.’

‘And during the next 12 months up to six are likely to be
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culverted and filled in.”

‘The flood would not have occurred if the stream had not
been culverted or if a culvert of sufficient size had been
installed.”

‘The plans include culverting part of Willowbeck and the
agency has now withdrawn its objection, saying it is satisfied
the development ‘will not have a significant effect on
flooding in Northallerton’.’

‘Ironically, all that culverting work bounced back in his face,
literally, for when we did have a heavy storm, the overflow
went the other way and flushed several thousand pounds’
worth of rainbow trout into the beck.’

‘He made his report following a motion that the stream be
culverted.”

Origin
Late 18th century: of unknown origin.

Pronunciation
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salmon and char--have evolved. But
none of these native salmonids (the
name used for members of the
Salmonidae family) are as pretty or as
mysterious as our native char, the Dolly
Varden and bull trout.

Found in lakes and rivers, as well as
small headwater streams, sometimes
migrating back and forth between fresh
and salt water, and sometimes not, these
fish have puzzled fisheries biologists and
ichthyologists (people who specialize in
the study of fish) since they were first
discovered. About the only thing
everyone agreed on was that they were
members of the char family. And they
are the only char native to Washington.
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Early studies described these fish as a variety of the
Arctic char, while later work declared them to be a
separate species. For a long time, the bull trout was
considered just a localized version of the Dolly Varden.
Now many fisheries scientists believe that Dolly Varden
and bull trout are two distinct species that look
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amazingly similar. One thing is clear, though, as more
of the puzzle surrounding these species unravels:
these fish are reeling from a head-on collision with
rampant human population growth and environmental
damage, and are losing.

Historically, sport fishing regulations were liberal for bull
trout and Dolly Varden. But in more recent years, as
indications of fish abundance began to decline, more
restrictive regulations were imposed.

Contact your local Washington Department of Fish and
Wildlife regional office to find out which waters in your
area are currently open to fishing for bull trout/Dolly
Varden. Also consult the latest WDFW fishing
regulations pamphlet.

Description

Bull trout and Dolly Varden can grow quite large, with
typical adults reaching two to five pounds in
Washington. The state record bull trout, caught from
the Tieton River, weighed 22 pounds, 8 ounces, while
the record Dolly Varden, taken from the Skykomish
River, weighed 10 pounds.

Although closely resembling trout in body shape, char--
which includes the imported brook trout and lake trout--
can be distinguished from their relatives by their very
fine scales and a reverse coloration. Char have dark-
colored bodies with light spots while trout (such as
rainbow and cutthroat) and Pacific salmon have light-
colored bodies with dark spots.

Bull trout and Dolly Varden are difficult to distinguish
from each other, even for specialists. Dolly Varden tend
to have a more rounded body shape while bull trout
have a larger, more flattened head and a more
pronounced hook on the lower jaw. Some scientists
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believe that one of the distinguishing characteristics of
bull trout is that they do not migrate to saltwater.
However, Washington biologists have recently found
bull trout in Puget Sound.

Their color varies with habitat and locality, but the body
is generally olive green, the back being darker than the
pale sides; cream to pale yellow spots (slightly smaller
than the pupil of the eye) cover the back, and red or
orange spots cover the sides; and the pectoral, pelvic
and anal fins have white or cream-colored margins.
The male in full fall spawning dress sports a dark olive
back, sometimes bordering on black, an orange-red
belly, bright red spots and fluorescent white fin edges,
rivaling fall’s spectacular colors. Sea-run dollies are
silvery and the spots may be very faint.

This unique coloration led to the common name Dolly
Varden. Dolly Varden is a character in the Charles
Dickens novel “Barnaby Rudge” who wears colorful
clothing. This novel also led to the same name being
given to a pink-spotted calico material that was popular
at that time. Because the name is taken from a proper
noun, Dolly Varden is one of the few species whose
common name is capitalized in scientific literature.

Bull trout and Dolly Varden can be distinguished from
eastern brook trout by the absence of vermiculations
(“worm tracks”) on their back. In addition, the eastern
brook trout’s red spots are surrounded by blue halos.
To keep things interesting, though, bull trout and brook
trout have been known to spawn together. Their hybrid
offspring can have features of both parents.
(Hybridization can be a serious problem in some areas,
resulting in the dilution or destruction of the gene pool
of the native bull trout.)
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Range

Bull trout/Dolly Varden were historically found
throughout the Pacific Northwest, from Northern
California to the upper Yukon and Mackenzie
drainages in Canada, as well as Siberia and Korea.
Inland populations were found in Idaho, Montana, Utah,
and Nevada. Bull trout may be extirpated in California,
and have declined in numbers in much of their range.

Bull trout/Dolly Varden are found throughout
Washington except the area east of the Columbia River
and north of the Snake River in eastern Washington,
and the extreme southwest portion of the state. The
geographic ranges of bull trout and Dolly Varden
overlap along the Washington coast and Puget Sound.
Bull trout are found throughout the state, but Dolly
Varden are found only in Western Washington. Bull
trout have probably been extirpated from parts of their
former range in Washington, such as Lake Chelan and
the Okanogan River.

Habitat and Life History

Bull trout and Dolly Varden prefer deep pools of cold
rivers, lakes, and reservoirs. Streams with abundant
cover (cut banks, root wads, and other woody debris)
and clean gravel and cobble beds provide the best
habitat. Their preferred summer water temperature is
generally less than 55 degrees Fahrenheit, while
temperatures less than 40 degrees Fahrenheit are
tolerated. Spawning during fall usually starts when
water temperatures drop to the mid- to low-40s. Cold,
clear water is required for successful reproduction.

Bull trout and Dolly Varden have complex, but similar
life histories. Anadromous (sea-going) and migratory
resident populations (for example, lake-dwelling stocks
and main-stem rearing stocks) often journey long
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distances in summer and fall, migrating to the small
headwater streams where they hatched, to spawn.
Mature adults with these characteristics are generally
four to seven years old and 18 to 22 inches in length
when they make their first spawning run.

The adults on their spawning runs can undergo some
impressive journeys. Fish in the Skagit River system
may travel more than 115 miles from the river mouth
and ascend to an elevation of more than 3000 feet. The
spawning area may be upstream of areas used by any
other anadromous species.

Log jams, cascades and falls that are barriers to the
chinook’s brute strength and the steelhead’s acrobatic
abilities may be only minor obstacles to the cunning
and guile of Dolly Varden and bull trout. While these
char can jump remarkably well for fish their size, as
much as seven or eight vertical feet under good
conditions, they are just as likely to maneuver around a
difficult spot. At a potential barrier they sometimes
seem to be actively seeking alternative ways around it.
Some go as far as to stick their heads out of the water
to peek at the situation and find the easiest route.

Bull trout and Dolly Varden use headwater areas that
typically are in pristine environments. Spawning begins
in late August, peaking in September and October and
ending in November. Fish in a given stream spawn
over a short period of time; two weeks or less. The fish
select clean, one- to three-inch gravel to construct their
redds. Ideally, the female moves the smaller gravel
away to expose the larger four- to eight-inch rocks
below. Attended by several males, with the largest
aggressively defending her and the redd, she deposits
her eggs in the exposed spaces between the larger
rocks and then buries the eggs with smaller gravel.
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Almost immediately after spawning, adults begin to
work their way back to the main-stem rivers, lakes or
reservoirs to over-winter. Some of these fish stay put,
others move on to salt water in the spring. Some
survive the perils of the river to spawn a second or
even third time. Kelts (spawned-out fish) feed
aggressively to recover from the stress of spawning.
This also happens to be the time when many anglers
are searching the river for winter steelhead. Steelhead
anglers must learn how to identify these fish and safely
release them.

Newly-hatched fish emerge from the gravel the
following spring. Those that migrate down to the main
rivers, reservoirs and saltwater normally leave the
headwater areas as two year olds. But complicating the
picture even more are the resident stream populations
that exhibit limited movements, living their entire lives
in the same stretch of headwater stream. These fish
may not mature until they are seven to eight years old,
and rarely reach sizes greater than 14 inches in length.
Biologists have observed these local residents
spawning side-by-side with their much larger
anadromous kin.

Bull trout and Dolly Varden are opportunistic feeders,
eating aquatic insects, shrimp, snails, leeches, fish
eggs and fish. Early beliefs that these fish are serious
predators of salmon and steelhead (the state of Alaska
once offered a bounty on them, believing that this
would improve other salmonid populations) are
generally not believed any longer. These native char
are now beginning to get a reputation as highly-prized
sport fish.

Population Status
While bull trout and Dolly Varden are more abundant in
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the north Puget Sound area, statewide their
populations are low and in some cases declining. In
fact, the U.S. Fish and Wildlife Service (USFWS)
recently determined that bull trout are at a moderate
risk of extinction in five western states, including
Washington. The USFWS found that listing the bull
trout as threatened was warranted under the Federal
Endangered Species Act on November 1, 1999. Dolly
Varden are currently not listed under the Endangered
Species Act.

The American Fisheries Society (an international
organization of fisheries scientists) has classified bull
trout as a “Fish of Special Concern.” This means that
biologists believe this species may become threatened
or endangered by relatively minor disturbances to their
habitat, and that additional information is needed to
determine their status.

Habitat loss and over-harvest have both contributed to
the decline of bull trout and Dolly Varden in
Washington. Protection of spawning and juvenile
rearing habitat (particularly the critical cold stream
temperatures and clean spawning gravel), regulating
harvest and controlling poaching are required in order
to maintain or increase populations. The threat of
global warming is especially alarming for bull trout and
Dolly Varden because of limited areas with low enough
temperatures for spawning.

Siltation and stream sedimentation are extremely
harmful to the char’s reproductive needs. Dollies and
bull trout must have very clean gravel to spawn in.
Destruction of stream-side vegetation through improper
logging and agricultural activities increases siltation
and stream temperatures, dealing a double blow to
these fragile populations.
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And if this isn’t enough, Dolly Varden and bull trout face
another threat from their cousin, the eastern brook
trout. This non-native species can hybridize with both
the Dollies and bull trout, effectively eliminating them
from these areas.

Management

While bull trout and Dolly Varden are currently
classified as game fish in Washington, they have been
red-flagged as a species of concern by the Washington
Department of Fish and Wildlife (WDFW). They are a
priority species under the WDFW Priority Habitats and
Species Project.

Maintaining stream-side vegetation is essential for
controlling stream temperatures and providing cover.
Since very cold water and clear gravel are required for
spawning and egg incubation, protecting streams that
have this habitat feature is one of the critical elements
in managing bull trout.

WDFW biologists are continuing to collect the required
information to better understand bull trout and Dolly
Varden, and are writing a new management plan for
the species. In the meantime, newly implemented,
restrictive sport fishing regulations will help protect our
state’s only native char for this and future generations.

With their requirements for cool water and clean gravel
and the use of the whole river system at some time in
their life history, Dolly Varden and bull trout are good
indicators of the general health of the system. A decline
in the number of Dollies and bull trout is a cause for
concern not only for the fish but for people as well.
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near the city of Pacific will have to find another way
around during a weekend closure.

The lanes will be shut down between Sumner and
Auburn.

There will be detours in place, but officials warn they will
be challenging.

Between 11 p.m. Friday and 5 a.m. Monday, all
southbound lanes will be closed between Ellingston
Road and 8th Street East. The 8th Street East off-ramp
from southbound SR 167 will be closed as well.

>> WSDOT has provided a PDF document of the
detour route.

>> See the South King Slowdown Calendar - August
19-22 with a map here

>> To see maps from previous weekends, click here

Over the weekend, crews plan to repave a mile of
southbound SR 167, finalize the highway’s permanent
configuration, and install the west half of the Jovita
Creek 368-foot fish-passable culvert that crosses under
the southbound lanes of the freeway.

According to the News Tribune, the culvert project has
to do with a court decision in a Federal lawsuit brought
forward by Northwest tribes.

The News Tribune says an injunction in the case
requires the Washington State Department of
Transportation to rebuild poorly-designed culverts-pipes
that carry water under roads--blocking salmon and
steelhead trout from reaching spawning beds.

Nearly 1,000 culverts will have to be replaced statewide
by 2030.
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The other project is part of widening SR 167 to add a
lane in the southbound direction and extend the existing
high occupancy toll lanes system south on SR 167 in
the Green River Valley.

Expanding the 9-mile SR 167 HOT lanes will connect
King and Pierce County communities to employment
hubs in the Puget Sound area.

Extending the southbound HOT lane from its existing
end point at 37th Street NW in Auburn to 8th Street
East in Pacific will reduce congestion and improve
traffic flow and safety on SR 167, according to WSDOT.

The work on the addition of the lane will continue into
the fall.

© 2017 Cox Media Group.
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UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

UNITED STATES OF AMERICA;
SUQUAMISH INDIAN TRIBE; SAUK-
SUIATTLE TRIBE; STILLAGUAMISH
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S’KLALLAM TRIBE; LOWER ELWHA
BAND OF KLALLAMS; PORT GAMBLE
BAND CLALLAM; NISQUALLY INDIAN
TRIBE; NOOKSACK INDIAN TRIBE;
SKOKOMISH INDIAN TRIBE;
SQUAXIN ISLAND TRIBE; UPPER
SKAGIT INDIAN TRIBE; TULALIP
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Western District of Washington

Ricardo S. Martinez, Chief District Judge, Presiding
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Argued and Submitted October 16, 2015
Seattle, Washington

Filed June 27, 2016
Amended March 2, 2017

Before: William A. Fletcher and Ronald M. Gould,
Circuit Judges, and David A. Ezra,* District Judge.

Opinion by Judge W. Fletcher

SUMMARY**

Tribal Fishing Rights

The panel amended the opinion filed on June
27, 2016; and affirmed the district court’s order
issuing an injunction directing the State of
Washington to correct culverts, which allow streams
to flow underneath roads, because they violated, and
continued to violate, the Stevens Treaties, which were
entered in 1854-55 between Indian tribes in the
Pacific Northwest and the Governor of Washington
Territory.

* The Honorable David A. Ezra, District Judge
for the U.S. District Court for the District of Hawai’i,
sitting by designation.

** This summary constitutes no part of the
opinion of the court. It has been prepared by court
staff for the convenience of the reader.
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As part of the Treaties, the Tribes relinquished
large swaths of land, watersheds, and offshore waters
adjacent to those areas (collectively, the “Case Area”),
in what is now the State of Washington. In exchange,
the Tribes were guaranteed a right to engage in off-
reservation fishing.

In 1970, the United States brought suit against
the State of Washington on behalf of the Tribes to
resolve a persistent conflict over fishing rights; and in
a 1974 decision, the district court authorized the
parties to invoke its continuing jurisdiction to resolve
continuing disputes.

The panel held that in building and
maintaining barrier culverts within the Case Area,
Washington violated, and was continuing to violate,
its obligation to the Tribes under the Treaties. The
panel also held that because treaty rights belong to
the Tribes rather than the United States, it was not
the prerogative of the United States to waive them.

Concerning the State of Washington’s cross-
request seeking an injunction that would require the
United States to fix its culverts before Washington
repaired its culverts, the panel held that
Washington’s cross-request was barred by sovereign
immunity, and Washington did not have standing to
assert any treaty rights belonging to the Tribes.
Specifically, the panel held that Washington’s cross-
request for an injunction did not qualify as a claim for
recoupment. The panel also held that the United
States did not waive its own sovereign immunity by
bringing suit on behalf of the Tribes. The panel
further held that any violation of the Treaties by the
United States violated rights held by the Tribes
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rather than the State, and the Tribes did not seek
redress against the United States in this proceeding.

The panel held that the district court did not
abuse its discretion in enjoining Washington to correct
most of its high-priority barrier culverts within
seventeen years, and to correct the remainder at the
end of their natural life or in the course of a road
construction project undertaken for independent
reasons. The panel rejected Washington’s objections
that the injunction was too broad, that the district
court did not defer to the State’s expertise, that the
court did not properly consider costs and equitable
principles, that the injunction impermissibly intruded
into state government operations, and that the
injunction was inconsistent with federalism
principles.

Addressing the State of Washington’s petition
for panel rehearing and for rehearing en banc, the
panel rejected Washington’s argument that it should
have been awarded, as recoupment or set-off, a
monetary award from the United States. The panel
also rejected Washington’s contention that because of
the presence of non-state-owned barrier culverts on
the same streams as state-owned barrier culverts, the
benefits obtained from remediation of state-owned
culverts would be insufficient to justify the district
court’s injunction.

COUNSEL

Noah G. Purcell (argued), Solicitor General;
Laura J. Watson, Deputy Solicitor General; Robert W.
Ferguson, Attorney General; Jessica E. Fogel,
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Assistant Attorney General; Office of the Attorney
General, Olympia, Washington; for Defendant-
Appellant State of Washington.

John C. Sledd (argued), Jane G. Steadman,
Cory J. Albright, and Philip E. Katzen; Kanji &
Katzen, PLLC, Seattle, Washington; for Plaintiffs-
Appellees.

David C. Shilton (argued), Vanessa Boyd
Willard, and Evelyn S. Ying, Attorneys; United States
Department of dJustice, Environment & Natural
Resources Division; Washington, D.C., for Plaintiff-
Appellee United States.

Pamela B. Loginsky, Washington Association of
Prosecuting  Attorneys, Olympia, Washington;
Douglas D. Shaftel, Pierce County Deputy
Prosecuting Attorney; for Amicus Curiae Washington
State Association of Counties.

Ellen F. Rosenblum, Attorney General; Anna
M. Joyce, Solicitor General;, Michael A. Casper,
Deputy Solicitor General; Stephanie L. Striffler,
Senior Assistant Attorney General; Oregon
Department of Justice, Salem, Oregon; for Amicus
Curiae State of Oregon.

Colette Routel, Associate Professor and Co-
Director, Indian Law Clinic, William Mitchell College
of Law, Saint Paul, Minnesota, for Amicus Curiae
Indian Law Professors.

Amanda W. Goodin and Janette K. Brimmer,
Earthjustice, Seattle, Washington, for Amicus Curiae
Pacific Coast Federation of Fishermen’s Associations
and Institute for Fisheries Resources.
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Stephanie L. Striffler, Senior Assistant
Attorney General; Michael A. Casper, Deputy
Solicitor General; Anna M. Joyce, Solicitor General;
Ellen F. Rosenblum, Attorney General; Office of the
Attorney General, Salem, Oregon; for Amicus Curiae
State of Oregon.

Dale Schowengerdt, Solicitor; Timothy C. Fox,
Attorney General; Attorney General’s Office, Helena,
Montana; for Amicus Curiae State of Montana.

Clay R. Smith, Deputy Attorney General; Clive
J. Strong, Chief of Natural Resources; Lawrence G.
Wasden, Attorney General; Office of the Attorney

General, Boise, Idaho; for Amicus Curiae State of
Idaho.

Dominic M. Carollo, Yockim Carollo LLP,
Roseburg, Oregon, for Amici Curiae Klamath Critical
Habitat Landowners Inc., Modoc Point Irrigation

District, Mosby Family Trust, Sprague River Water
Resource Foundation Inc., and TPC LLC.

ORDER

The opinion filed on June 27, 2016 is amended
as follows:

At 855 of the published opinion, U.S. v.
Washington, 827 F.3d 836 (9th Cir. 2016), add the
following subheading beneath “C. Washington’s
Cross-Request”:

“1. Injunction.”

On the same page, add “for an injunction”
following “The district court struck the cross request

b
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At 855-56, change the numbering of the
subheadings of “Sovereign Immunity” and “Standing”
from 1, 2 to a, b.

At 856, just above subsection D, add the
following text:

2. Recoupment of Part of Washington’s Costs

In its Petition for Panel Rehearing and for
Rehearing En Banc, filed after our opinion came
down, see United States v. Washington, 827 F.3d 836
(9th Cir. 2016), Washington contends that we
misconstrued its appeal of the district court’s denial of
1ts cross-request. Washington writes in its Petition:

The State’s original [cross-request] sought a
variety of remedies, including that the federal
government be required to (1) pay part of the
cost of replacing state culverts that were
designed to federal standards; (2) take actions
on federal lands to restore salmon runs; and (3)
replace federal culverts in Washington. But on
appeal, the State pursued only the first of these
remedies.

We did not, and do not, so understand the
State’s appeal. Contrary to Washington’s statement,
it did appeal the district court’s denial of its cross-
request for an injunction requiring the United States
to repair or replace the United States’ own barrier
culverts. It did not appeal a denial of a request that
the United States be required to pay part of its costs
to repair or replace its culverts.

In the district court, Washington stated in the
body of its cross-request that “[t]he United States has
a duty to pay all costs incurred by the State to identify
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and fix any and all barrier culverts.” But in its
demand for relief, Washington did not demand any
monetary payment from the United States, unless its
boilerplate request (“The State of Washington further
requests all other relief the Court deems just and
equitable”) could be deemed such a demand. Not
surprisingly, in denying Washington’s cross-request,
the district court did not discuss a demand for
monetary payment from the United States. In its brief
to us, Washington writes in the introduction that the
district court erred in denying its request to allow the
State “to recoup some of the costs of compliance from
the United States because it specified the culvert
design and caused much of the decline in the salmon
runs.” But Washington makes no argument in the
body of its brief that it should be allowed to recover
from the United States any part of the cost to repair
or replace its own barrier culverts.

When considering Washington’s appeal, we did
not understand it to argue that it should have been
awarded, as recoupment or set-off, a monetary award
from the United States. Given Washington’s failure to
make this argument in the body of its brief, the
argument was waived. Smith v. Marsh, 194 F.3d
1045, 1052 (9th Cir. 1999). However, given the vigor
with which Washington now makes the argument in
its Petition for Rehearing and Rehearing En Banc, we
think it appropriate to respond on the merits.

Washington’s argument is easily rejected. As
recounted above, a claim for recoupment must, inter
alia, “seek relief of the same kind or nature as the
plaintiff’s suit.” Berrey, 439 F.3d at 645. Washington’s
claim does not satisfy this criterion. The United
States, the plaintiff, sought injunctive relief against
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Washington. Washington sought a monetary award.
These two forms of relief are not “of the same kind or
nature.”

At 859, just prior to the paragraph beginning,
“Witnesses at trial. . .”, add the following text:

The State contends that because of the
presence of non-state-owned barrier culverts on the
same streams as state-owned barrier culverts, the
benefit obtained from remediation of state-owned
culverts will be insufficient to justify the district
court’s injunction. The State writes:

[S]tate-owned culverts are less than 25% of all
known barrier culverts, and in some places,
non-state culverts outnumber state-owned
culverts by a factor of 36 to 1. Any benefit from
fixing a state-owned culvert will not be realized
if fish are blocked by other culverts in the same
stream system.

There are several answers to the State’s
contention. First, it is true that in calculating whether
a state culvert is a barrier culvert, and in determining
the priority for requiring remediation, the court’s
Injunction ignores non-state barriers on the same
stream. But in so doing, the court followed the practice
of the state itself. Paul Sekulich, formerly division
manager in the restoration division in the habitat
program of the Washington Department of Fish and
Wildlife “WDFW?”), testified in the district court:

Q: When you calculate a priority index number
for a [state-owned] culvert, do you account for
the presence of other fish passage barriers in a
watershed?
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A: ... When the priority index is calculated, it
treats those other barriers as transparent. The
reason we do that, we don’t know when those
other barriers are being corrected. So by
treating them as transparent, you do a priority
index that looks at potential habitat gain as if
all those barriers would be corrected at some
point in time.

Washington State law requires that a “dam or other
obstruction across or in a stream” be constructed in
such a manner as to provide a “durable and efficient
fishway” allowing passage of salmon. Wash. Rev. Code
§ 77.57.030(1). If owners fail to construct or maintain
proper fishways, the Director of WDFW may require
them do so at their own expense. Id. at § 77.57.030(2).

Second, in 2009, on streams where there were
both state and non-state barriers, 1,370 of the 1,590
non-state barriers, or almost ninety percent, were
upstream of the state barrier culverts. Sixty nine
percent of the 220 downstream non-state barriers
allowed partial passage of fish. Of the 152 that
allowed partial passage, “passability” was 67% for 80
of the barriers and 33% for 72 of them.

Third, the specific example provided by the
state i1s a culvert on the Middle Fork of Wildcat Creek
under State Route 8 in Grays Harbor County. The
State is correct that there are 36 non-state barriers
and only one state barrier culvert on this creek. The
State fails to mention, however, that all of the non-
state barriers are upstream of the state culvert.
Further, it is apparent from the map in the district
court record that the nearest non-state barrier is
almost a half mile upstream.
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No new Petition for Panel Rehearing or Petition
for Rehearing en Banc will be entertained. Pending
petitions remain pending and need not be renewed.

OPINION
W. FLETCHER, Circuit Judge:

In 1854 and 1855, Indian tribes in the Pacific
Northwest entered into a series of treaties, now
known as the “Stevens Treaties,” negotiated by Isaac
I. Stevens, Superintendent of Indian Affairs and
Governor of Washington Territory. Under the Stevens
Treaties (“Treaties”) at issue in this case, the tribes
relinquished large swaths of land west of the Cascade
Mountains and north of the Columbia River drainage
area, including the Puget Sound watershed, the
watersheds of the Olympic Peninsula north of the
Grays Harbor watershed, and the offshore waters
adjacent to those areas (collectively, the “Case Area”),
in what is now the State of Washington. In exchange
for their land, the tribes were guaranteed a right to
off-reservation fishing, in a clause that used
essentially identical language in each treaty. The
“fishing clause” guaranteed “the right of taking fish,
at all usual and accustomed grounds and stations . . .
in common with all citizens of the Territory.”

In 2001, pursuant to an injunction previously
entered in this long-running litigation, twenty-one
Indian tribes (“Tribes”), joined by the United States,
filed a “Request for Determination” — in effect, a
complaint — in the federal district court for the
Western District of Washington. The Tribes include
the Suquamish Indian Tribe, Jamestown S’Klallam,
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Lower Elwha Band of Klallams, Port Gamble Clallam,
Nisqually Indian Tribe, Nooksack Tribe, Sauk-
Suiattle Tribe, Skokomish Indian Tribe, Squaxin
Island Tribe, Stillaguamish Tribe, Upper Skagit
Tribe, Tulalip Tribes, Lummi Indian Nation, Quinault
Indian Nation, Puyallup Tribe, Hoh Tribe,
Confederated Tribes and Bands of the Yakama Indian
Nation, Quileute Indian Tribe, Makah Indian Tribe,
Swinomish Indian Tribal Community, and the
Muckleshoot Indian Tribe. The Tribes contended that
Washington State (“Washington” or “the State”) had
violated, and was continuing to violate, the Treaties
by building and maintaining culverts that prevented
mature salmon from returning from the sea to their
spawning grounds; prevented smolt (juvenile salmon)
from moving downstream and out to sea; and
prevented very young salmon from moving freely to
seek food and escape predators. In 2007, the district
court held that in building and maintaining these
culverts Washington had caused the size of salmon
runs in the Case Area to diminish and that
Washington thereby violated its obligation under the
Treaties. In 2013, the court issued an injunction
ordering Washington to correct its offending culverts.

We affirm the decision of the district court.
I. Historical Background

For over a hundred years, there has been
conflict between Washington and the Tribes over
fishing rights under the Treaties. We recount here
some of the most salient aspects of this history.

When white settlers arrived in the Washington
territory in the second half of the nineteenth century,
many settled on riparian land and salt-water



70a

shoreline. Even though the majority of these settlers
were not themselves fishermen, they blocked access to
many of the Tribes’ traditional fishing sites. By the
end of the century, white commercial fishermen were
catching enormous quantities of salmon, first on the
Columbia River and then in Puget Sound as well,
supplying large-scale canneries.

In 1894, L. T. Erwin, the United States Indian
Agent for the Yakimas, complained that whites had
blocked access to the Indians’ “accustomed fisheries”
on the Columbia River: “[Ilnch by inch, [the Indians]
have been forced back until all the best grounds have
been taken up by white men, who now refuse to allow
them to fish in common, as the treaty provides.”
Report of the Secretary of the Interior, 1894 (3 vols.,
Washington, D.C., 1894, II, 326). In 1897, D. C.
Govan, the Indian Agent for the Tulalips on Puget
Sound reported that “the Alaska Packing Company
and other cannery companies have practically
appropriated all the best fishing grounds at Point
Roberts and Village Point, where the Lummi Indians
have been in the habit of fishing from time
immemorial.” Annual Reports of the Department of the
Interior, 1897: Report of the Commissioner of Indian
Affairs (Washington, D.C., 1897, 297). In 1905,
Charles Buchanan, the new Indian Agent for the
Tulalips, complained, “The tremendous development
of the fisheries by traps and by trust methods of
consolidation, concentration, and large local
development are seriously depleting the natural
larders of our Indians and cutting down their main
reliance for support and subsistence. Living for them
1s becoming more precarious year by year.” Annual
Reports of the Department of the Interior, 1905: Indian
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Affairs (Washington, D.C., 1906, Part I, 362). During
this period, “[t]he superior capital, large-scale
methods, and aggressiveness of whites . . . quickly led
to their domination of the prime fisheries of the
region.” Donald L. Parman, Inconstant Advocacy: The
Erosion of Indian Fishing Rights in the Pacific
Northwest, 53 Pacific Hist. Rev. 163, 167 (1984).

The United States Supreme Court first
addressed the conflict over fisheries in United States
v. Winans, 198 U.S. 371 (1905). The Winans brothers
had acquired land at a prime Yakima fishing site on
the Washington side of the Columbia River. See
Michael C. Blumm and James Brunberg, ‘Not Much
Less Necessary . . . Than the Atmosphere They
Breathed’: Salmon, Indian Treaties, and the Supreme
Court — a Centennial Remembrance of United States
v. Winans and Its Enduring Significance, 46 Nat.
Resources J. 489, 523 (2006). Under an exclusive
license from the State, the Winanses operated “fish
wheels” at the site. Fish wheels were essentially
mechanized dip nets “capable of catching salmon by
the ton.” Washington v. Wash. State Commercial
Passenger Fishing Vessel Ass’n, 443 U.S. 658, 679
(1979). The Winanses refused to allow the Yakimas to
cross over or to camp on their land in order to fish at
the site.

The Yakimas had signed one of the Stevens
Treaties in 1855. The United States brought suit
against the Winanses on the Yakimas’ behalf. The
Supreme Court held that the land owned by the
Winanses, previously conveyed by patent from the
government, was by virtue of the treaty subject to an
easement allowing access to the Yakimas’ “usual and
accustomed” fishing site. The Court held, further, that
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the State could not license the Winanses to “construct
and use a device which gives them exclusive
possession of the fishing places, as it is admitted a fish
wheel does.” Winans, 198 U.S. at 382. See also Seufort
Bros. Co. v. United States, 249 U.S. 194 (1919)
(holding that the Yakimas had rights under the treaty
on the Oregon, as well as the Washington, side of the
river).

In 1915, Charles Buchanan, still the Indian
Agent for the Tulalips, complained to the Washington
legislature of the diminished supply of salmon and the
harsh application of Washington’s fish and game laws
against the Indians. He wrote:

[M]ore recently, the use of large capital,
mechanical assistance, numerous great traps,
canneries, etc., and other activities allied to the
fishery industry, have greatly lessened and
depleted the Indians’ natural sources of food
supply. In addition thereto the stringent and
harsh application to Indians of the State game
and fish laws have made it still and
increasingly precarious for him to procure his
natural foods in his natural way.

Rights of the Puget Sound Indians to Game and Fish,
6 Wash. Hist. Quart. 109, 110 (Apr. 1915).

The next year, the Washington Supreme Court
upheld the sort of “stringent and harsh application . .
of game and fish laws” of which Buchanan
complained. In State v. Towessnute, 154 P. 805, 806
(Wash. 1916), a member of the Yakima Nation named
Towessnute was charged with off-reservation fishing
without a license in a manner forbidden by state law.
Towessnute defended on the ground that he was
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fishing in the traditional manner at one the Yakimas’
usual and accustomed places, and that he was entitled
to do so under the treaty at issue in Winans. Id.
Characterizing the treaty as a “dubious document,”
id., the Washington Supreme Court rejected the
defense:

The premise of Indian sovereignty we reject.
The treaty is not to be interpreted in that light.
At no time did our ancestors in getting title to
this continent, ever regard the aborigines as
other than mere occupants . . . of the soil.

Id. at 807. The Court read the Supreme Court’s
holding in Winans as requiring easements across
private land, but at the same time as endorsing the
authority of the state, through the exercise of its
“police power,” to enact regulatory laws restricting
Indian fishing rights. Id. at 809. See also State v.
Alexis, 154 P. 810 (Wash. 1916) (holding the same
under the Stevens Treaty with the Lummi Tribe in
Puget Sound).

Much traditional Indian fishing was done with
traps and nets in rivers, catching mature salmon
when they returned to their native habitat to spawn.
White commercial fishermen, by contrast, often fished
in salt water, using equipment that most Indians
could not afford and catching both mature and
immature salmon. Beginning in the early 1900s, the
State regulated the salmon fishery in Puget Sound in
such a way that Indians who fished in rivers were
increasingly unable to exercise their off-reservation
treaty right to fish in their usual and accustomed
places and in their traditional manner. For example,
in 1907 the Washington legislature forbade all off-
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reservation fishing above the tide line — by whites
and Indians alike — except by hook and line. Wash.
Sess. Laws Ch. 247, Sec. 2 (1907).

In 1934, Washington voters adopted Initiative
77, a measure that limited off-reservation commercial
fishing to certain portions of Puget Sound and banned
the use of fixed gear, such as the “pound net, fish trap,
fish wheel, scow fish wheel, set net, or any fixed
appliance,” to catch salmonids. Init. Measure No. 77,
State of Wash. Voting Pamphlet 5 (Nov. 6, 1934).
According to a report commissioned by the federal
Bureau of Indian Affairs, the passage of Initiative 77
“constituted a serious blow to the Indian fishing being
carried on at usual and accustomed grounds”:

[D]Jue to their extremely limited financial
means, [the Indians’] gear necessarily must be
obtainable at a minimum of expense. Generally
speaking, the Indians are unable to finance the
purchase of other more expensive gear and
operating equipment, the use of which was not
entirely outlawed. In order to continue to
provide the necessities of life, the Indians, as a
result of the above conservation statute, were
literally forced to confine their fishing with
such gear to reservation waters. The fact that
such was the situation led to considerable
agitation in the Pacific Northwest and
especially in the [S]tate of Washington looking
to the further curtailment of the Indians’
commercial fishery.

Edward Swindell, Report on Source, Nature
and Extent of Fishing, Hunting, and Miscellaneous
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Rights of Certain Indian Tribes in Washington and
Oregon 95 (1942).

In subsequent years, the State continued to
assert authority to regulate off-reservation fishing by
Indians, including authority to require purchase of
fishing licences. In 1939, Sampson Tulee, a Yakima
Indian, was criminally charged with off-reservation
commercial fishing with a dip net on the Columbia
River without a state license. Citing Towessnute and
Alexis, the Washington Supreme Court affirmed the
conviction as a valid exercise of the State’s police
powers. Washington v. Tulee, 109 P.2d 280, 287
(Wash. 1941) (“Washington enjoys to the full the
exercise of its police powers.”). The United States
Supreme Court reversed. The Court held that while
the State had the power, consistent with the treaty, to
regulate fishing by both Indians and non-Indians to
the degree “necessary for the conservation of fish,” the
exaction of a license fee “cannot be reconciled with a
fair construction of the treaty.” Tulee v. Washington,
315 U.S. 681, 684—85 (1942).

After Tulee, state officials continued to enforce
restrictions on off-reservation fishing by Puget Sound
Indians, even when that fishing was conducted at the
Indians’ usual and accustomed places:

Over the years the state fish and game
authorities have asserted that Indian treaty-
protected fishing exists only on the
reservations, and have acted to enforce this
position. Injunctions against off-reservation
fishing by Indians of the Nisqually, Puyallup,
and Muckleshoot tribes have been obtained and
enforcement actions carried out even while the
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injunctions are being contested in the courts.
Arrests of fishermen and confiscation of gear
have seriously hampered the Indians. Valuable
gear held by the state as evidence can
effectively put the fisherman out of business
during several runs of fish, even though he may
eventually win his case.

Walter Taylor, Uncommon Controversy: Fishing
Rights of the Muckleshoot, Puyallup, and Nisqually
Indians 60 (1970). As a result of the State’s hostility
to off-reservation fishing, the Indians’ share of the
overall catch was relatively small. For example, from
1958 through 1967, the shares of the total salmon
catch in Puget Sound were 6% for Indian fishing, 8.5%
for sports fishing, and 85.5% for commercial fishing.
Id. at 123, 126.

Beginning in the early 1960s, the State
substantially increased its enforcement against off-
reservation fishing in Puget Sound. See generally
Bradley G. Shreve, “From Time Immemorial”: The
Fish-in Movement and the Rise of Intertribal Activism,
78 Pacific Hist. Rev. 403, 411-15 (2009). In response,
in 1964 the National Indian Youth Council organized
a large demonstration in Olympia to demand that the
State acknowledge their treaty fishing rights. See
Uncommon Controversy, supra, at 107—13. During the
1960s and early 1970s, in what came to be called the
“fish wars,” some Indians fished openly and without
licenses in “fish-ins” to bring attention to the State’s
prohibitions against off-reservation fishing. State
reaction to the “fish-ins” sometimes led to violence.
See, e.g., Associated Press, “Shots Fired, 60 Arrested
in Indian-Fishing Showdown,” Seattle Times, Sept. 9,
1970; Alex Tizon, “The Boldt Decision / 25 Years —
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The Fish Tale That Changed History,” Seattle Times,
Feb. 7, 1999 (describing the State’s “military-style
campaign,” employing “surveillance planes, high-
powered boats and radio communications,” as well as
“tear gas,” “billy clubs,” and “guns”).

In 1970, in an effort to resolve the persistent
conflict between the State and the Indians, the United
States brought suit against the State on behalf of the
Tribes. The dispute now before us is part of that
litigation.

II. Anadromous Fisheries and Washington’s
Barrier Culverts

Anadromous fish, such as salmon, hatch and
spend their early lives in fresh water, migrate to the
ocean to mature, and return to their waters of origin
to spawn. Washington is home to several anadromous
fisheries, of which the salmon fishery is by far the
most important. Before the arrival of white settlers,
returning salmon were abundant in the streams and
rivers of the Pacific Northwest. Present-day Indian
tribes in the Pacific Northwest eat salmon as an
important part of their diet, use salmon in religious
and cultural ceremonies, and fish for salmon
commercially.

Roads often cross streams that salmon and
other anadromous fish use for spawning. Road
builders construct culverts to allow the streams to
flow underneath roads, but many culverts do not allow
fish to pass easily. Sometimes they do not allow fish
passage at all. A “barrier culvert” is a culvert that
inhibits or prevents fish passage. Road builders can
avoid constructing barrier culverts by building roads
away from streams, by building bridges that entirely
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span streams, or by building culverts that allow
unobstructed fish passage.

Four state agencies are responsible for building
and managing Washington’s roads and the culverts
that pass under them: Washington State Department
of Transportation (*“WSDOT”), Washington State
Department of Natural Resources (“WSDNR”),
Washington State Parks and Recreation Commission
(“State Parks”), and Washington Department of
Fisheries and Wildlife “WDFW?”). Of these, WSDOT,
the agency responsible for Washington’s highways,
builds and maintains by far the most roads and
culverts.

III.  Earlier Proceedings

In 1970, the United States, on its own behalf
and as trustee for Pacific Northwest tribes, sued
Washington in federal court in the Western District of
Washington. The United States sought declaratory
and injunctive relief based on the fishing clause of the
Treaties. United States v. State of Washington, 384 F.
Supp. 312, 327-28 (W.D. Wash. 1974) (“Washington
I’). In what has come to be known as the “Boldt
decision,” District Judge George H. Boldt divided the
case into two phases. Phase I was to determine what
portion, if any, of annually harvestable fish were
guaranteed to the Tribes by the fishing clause. Phase
II was to determine whether the fishing clause
extends to hatchery fish, and whether it requires
Washington to prevent environmental degradation
within the Case Area.

In Phase I, Judge Boldt held that the phrase
“the right of taking fish . . . in common with all
citizens” gives the Tribes the right to take up to fifty
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percent of the harvestable fish in the Case Area,
subject to the right of non-treaty fishers to do the
same. Id. at 343. The Supreme Court affirmed in
Washington v. Washington State Commercial
Passenger Fishing Vessel Ass’n, 443 U.S. 658 (1979)
(“Fishing Vessel”). The Court specified that fifty
percent was a ceiling rather than a floor, and that the
fishing clause guaranteed “so much as, but no more
than, 1s necessary to provide the Indians with a
livelihood—that is to say, a moderate living.” Id. at
686. In accordance with its standard practice of
interpreting Indian treaties in favor of the tribes, the
Court interpreted the clause as promising protection
for the tribes’ supply of fish, not merely their share of
the fish. The Court wrote:

Governor Stevens and his associates were well
aware of the “sense” in which the Indians were
likely to view assurances regarding their
fishing rights. During the negotiations, the
vital importance of the fish to the Indians was
repeatedly emphasized by both sides, and the
Governor’s promises that the treaties would
protect that source of food and commerce were
crucial in obtaining the Indians’ assent.

Id. at 676.

In 1976, the United States initiated Phase II of
the litigation, asking for a declaratory judgment
clarifying the Tribes’ rights with respect to the
“hatchery fish” issue and to the “environmental” issue.
United States v. State of Washington, 506 F. Supp.
187, 194 (W.D. Wash. 1980) (“Washington II’). The
district court held, first, that hatchery fish must be
included in determining the share of fish to which the
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Tribes are entitled. Id. at 197. It held, second, that the
Tribes’ right to “a sufficient quantity of fish to satisfy
their moderate living needs” entailed a “right to have

the fishery habitat protected from man-made
despoliation.” Id. at 208, 203.

Sitting en banc, we affirmed in part and
vacated in part. United States v. State of Washington,
759 F.2d 1353 (9th Cir. 1985) (en banc) (“Washington
IIT’). We affirmed the district court’s decision that
hatchery fish must be included in determining the
share of salmon to be allocated to the Tribes:

The hatchery programs have served a
mitigating function since their inception in
1895. They are designed essentially to replace
natural fish lost to non-Indian degradation of
the habitat and commercialization of the
fishing industry. Under these circumstances, it
is only just to consider such replacement fish as
subject to treaty allocation. For the tribes to
bear the full burden of the decline caused by
their non-Indian neighbors without sharing the
replacement achieved through the hatcheries,
would be an inequity and inconsistent with the
Treaty.

Id. at 1360 (citations omitted).

We vacated the court’s decision on the
environmental issue. We held that the issue was too
broad and varied to be resolved in a general and
undifferentiated fashion, and that the issue of human-
caused environmental degradation must be resolved
in the context of particularized disputes. We wrote:
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We choose to rest our decision in this case on
the proposition that issuance of the declaratory
judgment on the environmental issue 1is
contrary to the exercise of sound judicial
discretion. The legal standards that will govern
the State’s precise obligations and duties under
the treaty with respect to the myriad State
actions that may affect the environment of the
treaty area will depend for their definition and
articulation upon concrete facts which underlie
a dispute in a particular case.

Id. at 1357. Although we vacated the district court’s
decision with respect to the environmental issue, we
made clear that we were not absolving Washington of
environmental obligations under the fishing clause.
We concluded the section of our opinion devoted to the
environmental issue by emphasizing that Washington
“is bound by the treaty.” Id.

Judge Boldt’s 1974 decision authorized the
parties to invoke the continuing jurisdiction of the
district court to resolve disputes “concerning the
subject matter of this case.” Washington I, 384 F.
Supp. at 419; see also United States v. Washington,
573 F.3d 701, 705 (9th Cir. 2009). For such disputes,
the court directed the parties to “file with the clerk of
this court . . . a ‘Request for Determination’ setting
forth the factual nature of the request and any legal
authorities and argument which may assist the court,
along with a statement that unsuccessful efforts have
been made by the parties to resolve the matter,
whether a hearing is required, and any factors which
bear on the urgency of the request.” Washington I, 384
F. Supp. at 419.
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In 2001, the Tribes filed a Request for
Determination (“Request”), seeking “to enforce a duty
upon the State of Washington to refrain from
constructing and maintaining culverts under State
roads that degrade fish habitat so that adult fish
production 1is reduced.” The Tribes sought a
permanent injunction from the district court
“requiring Washington to identify and then to open
culverts under state roads and highways that obstruct
fish passage, for fish runs returning to or passing
through the usual and accustomed grounds and
stations of the plaintiff tribes.”

The United States joined the Tribes’ Request,
seeking a declaration from the court that:

The right of taking fish secured to the
plaintiff tribes in the Stevens Treaties imposes
a duty upon the State of Washington to refrain
from degrading the fishery resource through
the construction or maintenance of culverts
under State owned roads and highways in a
way that deprives the Tribes of a moderate
living from the fishery.

The State has violated and continues to
violate the duty owed to the plaintiff tribes
under the Stevens Treaties through the
operation and maintenance of culverts which
reduce the number of fish that would otherwise
return to or pass through the Tribes’ usual and
accustomed fishing grounds and stations to
such a degree as would deprive the Tribes of the
ability to earn a moderate living from the
fishery.
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The United States sought a permanent injunction
that would require Washington “within five years of
the date of judgment (or such other time period as the
Court deems necessary and just)” to “repair, retrofit,
maintain, or replace” culverts that “degrade
appreciably” the passage of fish.

Washington and the defendant state agencies
(collectively “Washington” or “the State”) answered by
declaring that there is “no treaty-based right or duty
of fish habitat protection as described” in the Request.
In the alternative, Washington emphasized that some
of its barrier culverts pass under highways funded in
part by the United States, and that these highways
were “designed according to standards set or
approved” by the Federal Highway Administration,
leading Washington to believe that its culverts
complied with the Treaties. Further, Washington
asserted that the United States and the Tribes have
built and maintained barrier culverts on their own
lands within the Case Area. Washington asserted that
the United States “has a duty to take action on its own
lands so as not to place on the State of Washington an
unfair burden of complying with any such treaty-
based duty.”

Washington also made a “cross-request” — in
effect, a counterclaim — against the United States
seeking a declaration that the United States has
violated its own duty to the Tribes under the Treaties,
and seeking an injunction that would require the
United States to modify or replace its own barrier
culverts.

The district court dismissed the cross- request
on the ground that the United States had not waived
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its sovereign immunity. The court later denied
Washington’s request to file an amended cross-
request on the additional ground that Washington did
not have standing. It wrote, “[T]he State may not
assert a treaty-based claim on behalf of the Tribes.
... The decision as whether and when to assert that
claim against the United States is for the Tribes
alone.”

The district court granted summary judgment
in favor of the Tribes and the United States,
concluding that the dispute involved the kind of
“concrete facts” that were lacking in Washington II1.
The court held, first, that “the right of taking fish,
secured to the Tribes in the Stevens Treaties, imposes
a duty upon [Washington] to refrain from building or
operating culverts under State-maintained roads that
hinder fish passage and thereby diminish the number
of fish that would otherwise be available for Tribal
harvest.” It held, second, that “the State of
Washington currently owns and operates culverts
that violate this duty.”

The district court conducted a bench trial in
2009 and 2010 to determine the appropriate remedy.
After failed efforts to reach a settlement, the court
issued both a Memorandum and Decision and a
Permanent Injunction. In its Memorandum and
Decision, i1ssued in 2013, the court found that
Governor Stevens had assured the Tribes that they
would have an adequate supply of salmon forever. The
court wrote:

During the negotiations leading up to the
signing of the treaties, Governor Isaac Stevens
and other negotiators assured the Tribes of
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their continued access to their usual fisheries.
Governor Stevens assured the Tribes that even
after they ceded huge quantities of land, they
would still be able to feed themselves and their
families forever. As Governor Stevens stated, “I
want that you shall not have simply food and
drink now but that you may have them forever.”

(Emphasis added.)

The court found that salmon stocks in the Case
Area have declined “alarmingly” since the Treaties
were signed, and “dramatically” since 1985. The court
wrote, “A primary cause of this decline is habitat
degradation, both in breeding habitat (freshwater)
and feeding habitat (freshwater and marine areas)
. ... One cause of the degradation of salmon habitat
1s . . . culverts which do not allow the free passage of
both adult and juvenile salmon upstream and
downstream.” The “consequent reduction in tribal
harvests has damaged tribal economies, has left
individual tribal members unable to earn a living by
fishing, and has caused cultural and social harm to
the Tribes in addition to the economic harm.”

The district court entered a Permanent
Injunction on the same day it issued its Memorandum
and Decision. The court ordered the State, in
consultation with the Tribes and the United States, to
prepare within six months a current list of all state-
owned barrier culverts within the Case Area. It
ordered WSDNR, State Parks, and WDFW to correct
all their barrier culverts on the list by the end of
October 2016. It ordered WSDOT to correct many of
its barrier culverts within seventeen years, and to
correct the remainder only at the end of the culverts’
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natural life or in connection with independently
undertaken highway projects. We provide a more
detailed description of the injunction below.

IV. Standard of Review

We review de novo dismissals for want of
jurisdiction under Rule 12(b)(1) and for failure to state
a claim under Rule 12(b)(6). Rhoades v. Avon
Products, Inc., 504 F.3d 1151, 1156 (9th Cir. 2007). We
also review de novo a grant or denial of summary
judgment. Scott v. Pasadena Unified Sch. Dist., 306
F.3d 646, 652 (9th Cir. 2002). We review permanent
injunctions under three standards: we review factual
findings for clear error, legal conclusions de novo, and
the scope of the injunction for abuse of discretion. Id.
at 653.

V. Discussion

Washington objects to the decision of the
district court on a number of grounds. It objects to the
court’s interpretation of the Stevens Treaties,
contending that it has no treaty-based duty to refrain
from building and maintaining barrier culverts; to the
overruling of its waiver defense; to the dismissal of its
cross-request against the United States; and to the
injunction. We take the State’s objections in turn.

A. Washington’s Duty under the Treaties

The fishing clause of the Stevens Treaties
guarantees to the Tribes a right to engage in off-
reservation fishing. It provides, in its entirety:

The right of taking fish, at all usual and
accustomed grounds and stations, is further
secured to said Indians, iIn common with all
citizens of the Territory, and of erecting
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temporary houses for the purpose of curing,
together with the privilege of hunting,
gathering roots and berries, and pasturing
their horses on open and unclaimed lands:
Provided, however, That they shall not take
shell fish from any beds staked or cultivated by
citizens.

Fishing Vessel, 443 U.S. at 674 (emphasis in original).
Washington concedes that the clause guarantees to
the Tribes the right to take up to fifty percent of the
fish available for harvest, but it contends that the
clause imposes no obligation on the State to ensure
that any fish will, in fact, be available.

In its brief to us, Washington denies any treaty-
based duty to avoid blocking salmon-bearing streams:

[TThe Tribes here argue for a treaty right that
finds no basis in the plain language or
historical interpretation of the treaties. On its
face, the right of taking fish in common with all
citizens does not include a right to prevent the
State from making land use decisions that
could incidentally impact fish. Rather, such an
interpretation is contrary to the treaties’
principal purpose of opening up the region to
settlement.

Brief at 27-28. At oral argument, Washington even
more forthrightly denied any treaty-based duty.
Washington contended that it has the right,
consistent with the Treaties, to block every salmon-
bearing stream feeding into Puget Sound:
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The Court: Would the State have the right,
consistent with the treaty, to dam every salmon
stream into Puget Sound?

Answer: Your honor, we would never and could
never do that. . ..

The Court: . .. I'm asking a different question.
Would you have the right to do that under the
treaty?

Answer: Your honor, the treaty would not
prohibit that].]

The Court: So, let me make sure I understand
your answer. You're saying, consistent with the
treaties that Governor Stevens entered into
with the Tribes, you could block every salmon
stream in the Sound?

Answer: Your honor, the treaties would not
prohibit that].]

Oral Argument at 1:07-1:45, October 16, 2015.
The State misconstrues the Treaties.

We have long construed treaties between the
United States and Indian tribes in favor of the
Indians. Chief Justice Marshall wrote in the third
case of the Marshall Trilogy, “The language used in
treaties with the Indians should never be construed to
their prejudice.” Worcester v. Georgia, 31 U.S. 515, 582
(1832). “If words be made use of which are susceptible
of a more extended meaning than their plain import,
as connected with the tenor of the treaty, they should
be considered as used only in the latter sense.” Id.

Negotiations for the Stevens Treaties were
conducted in the Chinook language, a trading jargon
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of only about 300 words. Fishing Vessel, 443 U.S. at
667 n.10. The Treaties were written in English, a
language the Indians could neither read nor write.
Because treaty negotiations with Indians were
conducted by “representatives skilled in diplomacy,”
because negotiators representing the United States
were “assisted by . . . interpreter[s] employed by
themselves,” because the treaties were “drawn up by
[the negotiators] and in their own language,” and
because the “only knowledge of the terms in which the
treaty is framed is that imparted to [the Indians] by
the interpreter employed by the United States,” a
“treaty must . . . be construed, not according to the
technical meaning of its words to learned lawyers, but
in the sense in which they would naturally be
understood by the Indians.” Jones v. Meehan, 175 U.S.
1, 11 (1899). “[W]e will construe a treaty with the
Indians as [they] understood it, and as justice and
reason demand, in all cases where power is exerted by
the strong over those to whom they owe care and
protection, and counterpoise the inequality by the
superior justice which looks only to the substance of
the right, without regard to technical rules.” United
States v. Winans, 198 U.S. 371, 380 (1905) (internal
quotation marks omitted). “[W]e look beyond the
written words to the larger context that frames the
Treaty, including the history of the treaty, the
negotiations, and the practical construction adopted
by the parties.” Minnesota v. Mille Lacs Band of
Chippewa Indians, 526 U.S. 172, 196 (1999) (internal
quotation marks omitted).

The Supreme Court has interpreted the
Stevens Treaties on several occasions. In affirming
Judge Boldt’s decision, the Court wrote:
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[I]t is the intention of the parties, and not solely
that of the superior side, that must control any
attempt to interpret the treaties. When Indians
are involved, this Court has long given special
meaning to this rule. It has held that the
United States, as the party with the
presumptively superior negotiating skills and
superior knowledge of the language in which
the treaty is recorded, has a responsibility to
avoid taking advantage of the other side. “[T]he
treaty must therefore be construed, not
according to the technical meaning of its words
to learned lawyers, but in the sense in which
they would naturally be understood by the
Indians.” Jones v. Meehan, 175 U.S. 1, 11. This
rule, in fact, has thrice been explicitly relied on
by the Court in broadly interpreting these very
treaties in the Indians’ favor. Tulee v.
Washington, 315 U.S. 681 [1947]; Seufort Bros.
Co. v. United States, 249 U.S. 194 [1919];
United States v. Winans, 198 U.S. 371 [1905].
See also Washington v. Yakima Indian Nation,
439 U.S. 463, 484 [1979].

Fishing Vessel, 443 U.S. at 675-76.

Washington has a remarkably one-sided view
of the Treaties. In its brief, Washington characterizes
the “treaties’ principal purpose” as “opening up the
region to settlement.” Brief at 29. Opening up the
Northwest for white settlement was indeed the
principal purpose of the United States. But it was
most certainly not the principal purpose of the
Indians. Their principal purpose was to secure a
means of supporting themselves once the Treaties
took effect.
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Salmon were a central concern. An adequate
supply of salmon was “not much less necessary to the
existence of the Indians than the atmosphere they
breathed.” Winans, 198 U.S. at 381. Richard White,
an expert on the history of the American West and
Professor of American History at Stanford University,
wrote 1n a declaration filed in the district court that,
during the negotiations for the Point-No-Point Treaty,
a Skokomish Indian worried aloud about “how they
were to feed themselves once they ceded so much land
to the whites.” Professor White wrote, to the same
effect, that during negotiations at Neah Bay, Makah
Indians “raised questions about the role that fisheries
were to play in their future.” In response to these
concerns, Governor Stevens repeatedly assured the
Indians that there always would be an adequate
supply of fish. Professor White wrote that Stevens told
the Indians during negotiations for the Point Elliott
Treaty, “I want that you shall not have simply food
and drink now but that you may have them forever.”
During negotiations for the Point-No-Point Treaty,
Stevens said, “This paper is such as a man would give
to his children and I will tell you why. This paper gives
you a home. Does not a father give his children a
home? . . . This paper secures your fish. Does not a
father give food to his children?” Fishing Vessel, 443
U.S. at 667 n.11 (ellipsis in original).

The Indians did not understand the Treaties to
promise that they would have access to their usual
and accustomed fishing places, but with a
qualification that would allow the government to
diminish or destroy the fish runs. Governor
Stevens did not make, and the Indians did not
understand him to make, such a cynical and
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disingenuous promise. The Indians reasonably
understood Governor Stevens to promise not only that
they would have access to their usual and accustomed
fishing places, but also that there would be fish
sufficient to sustain them. They reasonably
understood that they would have, in Stevens’ words,
“food and drink . . . forever.” As the Supreme Court
wrote in Fishing Vessels:

Governor Stevens and his associates
were well aware of the “sense” in which the
Indians were likely to view assurances
regarding their fishing rights. During the
negotiations, the vital importance of the fish to
the Indians was repeatedly emphasized by both
sides, and the Governor’s promises that the
treaties would protect that source of food and
commerce were crucial in obtaining the Indians’
assent. It is absolutely clear, as Governor
Stevens himself said, that neither he nor the
Indians intended that the latter should be
excluded from their ancient fisheries, and it 1s
accordingly inconceivable that either party
deliberately agreed to authorize future settlers
to crowd the Indians out of any meaningful use
of their accustomed places to fish.

Id. at 67677 (citations and internal quotation marks
omitted) (emphases added).

Even if Governor Stevens had not explicitly
promised that “this paper secures your fish,” and that
there would be food “forever,” we would infer such a
promise. In Winters v. United States, 207 U.S. 564
(1908), the treaty creating the Fort Belknap
Reservation in Montana did not include an explicit
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reservation of water for use on the reserved lands, but
the Supreme Court inferred a reservation of water
sufficient to support the tribe. The purpose of the
treaty was to reserve land on which the Indians could
become farmers. Without a reservation of water, the
“lands were arid, and . . . practically valueless.” Id. at
576. “[B]letween two inferences, one of which would
support the purpose of the agreement and the other
impair or defeat it,” the Court chose the former. Id. at
571.

Similarly, in United States v. Adair, 723 F.2d
1394 (9th Cir. 1983), the Klamath Tribe in Oregon had
entered into an 1854 treaty under which it
relinquished 12 million acres, reserving for itself
approximately 800,000 acres. The treaty promised
that the tribe would have the right to “hunt, fish, and
gather on their reservation,” id. at 1398, but
contained no explicit reservation of water rights. A
prime hunting and fishing area on the reservation
was the Klamath Marsh, whose suitability for hunting
and fishing depended on a flow of water from the
Williamson River. A primary purpose of the treaty
was to “secure to the Tribe a continuation of its
traditional hunting and fishing” way of living. Id. at
1409. Because game and fish at the Klamath Marsh
depended on a continual flow of water, the treaty’s
purpose would have been defeated without that flow.
In order to “support the purpose of the agreement,”
Winters, 207 U.S. at 577, we inferred a promise of
water sufficient to ensure an adequate supply of game
and fish. Adair, 723 F.2d at 1411.

Thus, even if Governor Stevens had made no
explicit promise, we would infer, as in Winters and
Adair, a promise to “support the purpose” of the
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Treaties. That is, even in the absence of an explicit
promise, we would infer a promise that the number of
fish would always be sufficient to provide a “moderate
living” to the Tribes. Fishing Vessel, 443 U.S. at 686.
Just as the land on the Belknap Reservation would
have been worthless without water to irrigate the arid
land, and just as the right to hunt and fish on the
Klamath Marsh would have been worthless without
water to provide habitat for game and fish, the Tribes’
right of access to their usual and accustomed fishing
places would be worthless without harvestable fish.

In Washington III, we vacated the district
court’s declaration of a broad and undifferentiated
obligation to prevent environmental degradation. We
did not dispute that the State had environmental
obligations, but, in the exercise of discretion under the
Declaratory Judgment Act, we declined to sustain the
sweeping declaratory judgment issued by the district
court. We wrote, “The legal standards that will govern
the State’s precise obligations and duties under the
treaty with respect to the myriad State actions that
may affect the environment of the treaty area will
depend for their definition and articulation upon
concrete facts which underlie a dispute in a particular
case.” Washington III, 759 F.2d at 1357.

We concluded:

The State of Washington is bound by the treaty.
If the State acts for the primary purpose or
object of affecting or regulating the fish supply
or catch in noncompliance with the treaty as
Iinterpreted by past decisions, it will be subject
to immediate correction and remedial action by
the courts. In other instances, the measure of
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the State’s obligation will depend for its precise
legal formulation on all of the facts presented
by a particular dispute.

Id. There is no allegation in this case that in building
and maintaining its barrier culverts the State has
acted “for the primary purpose or object of affecting or
regulating the fish supply or catch in noncompliance
with the treaty.” The consequence of building and
maintaining the barrier culverts has been to diminish
the supply of fish, but this consequence was not the
State’s “primary purpose or object.” The “measure of
the State’s obligation” therefore depends “on all the
facts presented” in the “particular dispute” now before
us.

The facts presented in the district court
establish that Washington has acted affirmatively to
build and maintain barrier culverts under its roads.
The State’s barrier culverts within the Case Area
block approximately 1,000 linear miles of streams
suitable for salmon habitat, comprising almost 5
million square meters. If these culverts were replaced
or modified to allow free passage of fish, several
hundred thousand additional mature salmon would
be produced every year. Many of these mature salmon
would be available to the Tribes for harvest.

Salmon now available for harvest are not
sufficient to provide a “moderate living” to the Tribes.
Fishing Vessel, 443 U.S. at 686. The district court
found that “[t]he reduced abundance of salmon and
the consequent reduction in tribal harvests has
damaged tribal economies, has left individual tribal
members unable to earn a living by fishing, and has
caused cultural and social harm to the Tribes in
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addition to the economic harm.” The court found,
further, that “[m]any members of the Tribes would
engage in more commercial and subsistence salmon
fisheries if more fish were available.”

We therefore conclude that in building and
maintaining barrier culverts within the Case Area,
Washington has violated, and is continuing to violate,
its obligation to the Tribes under the Treaties.

B. Waiver by the United States

In the district court, Washington asserted a
defense of “waiver and/or estoppel” based on action
and inaction by the United States that, according to
Washington, led the State to believe that its barrier
culverts did not violate the Treaties. On appeal,
Washington has dropped its estoppel argument,
pressing only its waiver argument.

Washington alleged in the district court that
WSDNR had developed, in consultation with the
United States, a 1999 “Forest and Fish Report” that
contemplated a fifteen-year schedule for “remediation
of fish problems on forest roads” under the control of
WSDNR. Washington alleged that it “reasonably
concluded that by approving or failing to object to the
State’s 15-year remediation schedule for forest roads,
the NMFS [National Marine Fisheries Service] had
determined that the schedule satisfied any treaty
obligation.” Washington also alleged, with respect to
“many” of the culverts under the control of WSDOT,
that the culverts are “in highways funded in part by
the United States,” and that “[t]hese highways were
designed according to standards set or approved by
the Federal Highway Administration (FHWA) and its
predecessors.” Washington alleged that it “reasonably
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concluded that by approving or failing to object to the
State’s culvert design and maintenance, the FHWA
had determined that the design and maintenance
satisfied any treaty obligation.” Washington further
alleged that the Army Corps of Engineers, in
administering the Clean Water Act, and the NMFS
and U.S. Fish & Wildlife Service, in administering the
Endangered Species Act, issued permits to, or failed
to object to, WSDOT culverts, and that Washington
reasonably relied on their action and inaction to
conclude that it had satisfied any treaty obligations.

The United States may abrogate treaties with
Indian tribes, just as it may abrogate treaties with
fully sovereign nations. However, it may abrogate a
treaty with an Indian tribe only by an Act of Congress
that “clearly express[es an] intent to do so.” Minnesota
v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172,
202 (1999). Congress has not abrogated the Stevens
Treaties. So long as this is so, the Tribes’ rights under
the fishing clause remain valid and enforceable. The
United States, as trustee for the Tribes, may bring
suit on their behalf to enforce the Tribes’ rights, but
the rights belong to the Tribes.

The United States cannot, based on laches or
estoppel, diminish or render unenforceable otherwise
valid Indian treaty rights. See, e.g., Cramer v. United
States, 261 U.S. 219, 234 (1923) (where Indians had
treaty rights to land, leasing of the land to a non-
Indian defendant “by agents of the government was .
. . unauthorized and could not bind the government;
much less could it deprive the Indians of their rights”);
United States v. Washington, 157 F.3d 630, 649 (9th
Cir. 1998) (“[L]aches or estoppel is not available to
defeat Indian treaty rights.”) (quoting Swim v.
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Bergland, 696 F.2d 712, 718 (9th Cir. 1983)); and
United States v. Ahtanum Irrigation Dist., 236 F.2d
321, 334 (9th Cir. 1956) (“No defense of laches or
estoppel is available to the defendants here for the
Government][,] as trustee for the Indian Tribe, is not
subject to those defenses.”). The same i1s true for
waiver. Because the treaty rights belong to the Tribes
rather than the United States, it is not the prerogative
of the United States to waive them.

Washington argues the above line of cases has
been “called in doubt” by City of Sherrill v. Oneida
Indian Nation of N.Y., 544 U.S. 197 (2005). Brief at
42. We disagree. Suit was brought in Sherrill by the
Oneida Indian Nation (“OIN”), whose lands once
comprised six million acres in central New York State.
In 1788, in the Treaty of Fort Schuyler, OIN reserved
300,000 acres of its tribal land and ceded the rest to
New York. Two years later, Congress passed the
Indians Trade and Intercourse Act (the
“Nonintercourse Act”), which required federal
approval for the sale of tribal land. New York largely
ignored the law and in the following years obtained
large quantities of tribal land through treaties with
OIN. The United States did little to stop these
transactions; indeed, its agents took an active role in
encouraging Oneidas to move west. By 1838, Oneidas
had sold all but 5,000 acres of their reserved lands. By
1920, their ownership had dwindled to 32 acres.

In 1985, the Supreme Court held that the sale
of OIN lands had been unlawful, and that the OIN
was entitled to monetary compensation for these
sales. See Cnty. of Oneida v. Oneida Indian Nation of
N.Y. State, 470 U.S. 226 (1985). In 1997 and 1998,
OIN purchased on the open market two parcels of
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land, located within the boundaries of its ancestral
reservation, that had been sold to a non-Indian in
1807. OIN claimed tribal sovereign status for the
purchased parcels, including the sovereign right to be
free of local property taxes. In Sherrill, the Court held
against OIN, writing that “the Tribe cannot
unilaterally revive its ancient sovereignty, in whole or
in part, over the parcels at issue.” 544 U.S. at 203.

The case before us is radically different from
Sherrill. The question in our case is not whether, as
in Sherrill, a tribe has sovereignty over land within
the boundaries of an abandoned reservation. The
Tribes have not abandoned their reservations. Nor is
the question whether, as in Sherrill, the Tribes have
acted to relinquish their rights under the Treaties.
The Tribes have done nothing to authorize the State
to construct and maintain barrier culverts. Nor,
finally, is the question whether, as in Sherrill, to allow
the revival of disputes or claims that have long been
left dormant. As described above, Washington and the
Tribes have been in a more or less continuous state of
conflict over treaty-based fishing rights for over one
hundred years.

C. Washington’s Cross-Request
1. Injunction

Washington asserted a “cross-request” (in
effect, a counterclaim) based on the United States’
construction and maintenance of barrier culverts on
1ts own land. Washington contended that if its barrier
culverts violate the Treaties, so too do the United
States’ barrier culverts. Washington contended that
an Injunction requiring it to correct its barrier
culverts, while leaving undisturbed those of the
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United States, imposed a disproportionate and
therefore unfair burden on the State. Washington
sought an injunction that would require the United
States “to fix and thereafter maintain all culverts
built or maintained by [the United States] . . . before
the State of Washington is required to repair or
remove any of its culverts.”

The district court struck the cross-request for
an injunction and subsequently denied Washington’s
motion to amend. It did so on two grounds. First, it
held that Washington’s cross-request was barred by
sovereign immunity. Second, it held that Washington
did not have standing to assert treaty rights belonging
to the Tribes. We agree with both grounds.

a. Sovereign Immunity

The United States enjoys sovereign immunity
from unconsented suits. However, when the United
States files suit, consent to counterclaims seeking
offset or recoupment will be inferred. United States v.
Agnew, 423 F.2d 513, 514 (9th Cir. 1970). Washington
contends that the injunction it seeks against the
United States is “recoupment.” We disagree.

The Tenth Circuit has set forth three criteria
that must be satisfied for a recoupment claim:

To constitute a claim in recoupment, a
defendant’s claim must (1) arise from the same
transaction or occurrence as the plaintiff’s suit;
(2) seek relief of the same kind or nature as the
plaintiff’s suit; and (3) seek an amount not in
excess of the plaintiff’s claim.

Berrey v. Asarco Inc., 439 F.3d 636, 645 (10th Cir.
2006); see Fed. Deposit Insur. Corp. v. Hulsey, 22 F.3d
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1472, 1487 (10th Cir. 1994). We adopt these criteria
as our own, and make explicit that the remedy (the
“amount”) sought by the United States and by the
defendant in recoupment must be monetary.

It is implicit in the use of the word “amount” in
Berrey’s third criterion that a recoupment claim is a
monetary claim. A claim for recoupment, if successful,
can reduce or eliminate the amount of money that
would otherwise be awarded to the plaintiff. It cannot
result in an affirmative monetary judgment in favor
of the party asserting the claim: “Although a
counterclaim may be asserted against a sovereign by
way of set off or recoupment to defeat or diminish the
sovereign’s recovery, no affirmative relief may be
given against a sovereign in the absence of consent.”
Agnew, 423 F.2d at 514; see also United States v. U.S.
Fid. & Guar. Co., 309 U.S. 506, 511 (1940) (“[A]
defendant may, without statutory authority, recoup
on a counterclaim an amount equal to the principal
claim.”); Black’s Law Dictionary 1466 (10th ed. 2009)
(“Recoupment: 1. The getting back or regaining of
something, esp. expenses. 2. The withholding, for
equitable reasons, of all or part of something that is
due. . .. 3. Reduction of a plaintiff’s damages because
of a demand by the defendant arising out of the same
transaction. . .. 4. The right of a defendant to have the
plaintiff’s claim reduced or eliminated because of the
plaintiff’s breach of contract or duty in the same
transaction.”). The parties have cited no case, and we
have found none, in which the term recoupment has
been applied to non-monetary relief such as an
Injunction.
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Washington’s cross-request for an injunction
thus does not qualify as a claim for recoupment and is
barred by sovereign immunity.

b. Standing

Washington seeks an injunction requiring the
United States to correct its barrier culverts on the
ground that the United States is bound by the
Treaties in the same manner and to the same degree
as the State. Washington is, of course, correct that the
United States is bound by the Treaties. Indian treaty
rights were “intended to be continuing against the
United States . . . as well as against the state[.]”
Winans, 198 U.S. at 381-82. Our holding that
Washington has violated the Treaties in building and
maintaining its barrier culverts necessarily means
that the United States has also violated the Treaties
in building and maintaining its own barrier culverts.

However, any violation of the Treaties by the
United States violates rights held by the Tribes rather
than the State. The Tribes have not sought redress
against the United States in the proceeding now
before us.

2. Recoupment of Part of Washington’s Costs

In its Petition for Panel Rehearing and for
Rehearing En Banc, filed after our opinion came
down, see United States v. Washington, 827 F.3d 836
(9th Cir. 2016), Washington contends that we
misconstrued its appeal of the district court’s denial of
1ts cross-request. Washington writes in its Petition:

The State’s original [cross-request]
sought a variety of remedies, including that the
federal government be required to (1) pay part
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of the cost of replacing state culverts that were
designed to federal standards; (2) take actions
on federal lands to restore salmon runs; and (3)
replace federal culverts in Washington. But on
appeal, the State pursued only the first of these
remedies.

We did not, and do not, so understand the State’s
appeal. Contrary to Washington’s statement, it did
appeal the district court’s denial of its cross-request
for an injunction requiring the United States to repair
or replace the United States’ own barrier culverts. It
did not appeal a denial of a request that the United
States be required to pay part of its costs to repair or
replace its culverts.

In the district court, Washington stated in the
body of its cross-request that “[t]he United States has
a duty to pay all costs incurred by the State to identify
and fix any and all barrier culverts.” But in its
demand for relief, Washington did not demand any
monetary payment from the United States, unless its
boilerplate request (“The State of Washington further
requests all other relief the Court deems just and
equitable”) could be deemed such a demand. Not
surprisingly, in denying Washington’s cross-request,
the district court did not discuss a demand for
monetary payment from the United States. In its brief
to us, Washington writes in the introduction that the
district court erred in denying its request to allow the
State “to recoup some of the costs of compliance from
the United States because it specified the culvert
design and caused much of the decline in the salmon
runs.” But Washington makes no argument in the
body of its brief that it should be allowed to recover
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from the United States any part of the cost to repair
or replace its own barrier culverts.

When considering Washington’s appeal, we did
not understand it to argue that it should have been
awarded, as recoupment or set-off, a monetary award
from the United States. Given Washington’s failure to
make this argument in the body of its brief, the
argument was waived. Smith v. Marsh, 194 F.3d
1045, 1052 (9th Cir. 1999). However, given the vigor
with which Washington now makes the argument in
its Petition for Rehearing and Rehearing En Banc, we
think it appropriate to respond on the merits.

Washington’s argument is easily rejected. As
recounted above, a claim for recoupment must, inter
alia, “seek relief of the same kind or nature as the
plaintiff’s suit.” Berrey, 439 F.3d at 645. Washington’s
claim does not satisfy this criterion. The United
States, the plaintiff, sought injunctive relief against
Washington. Washington sought a monetary award.
These two forms of relief are not “of the same kind or
nature.”

D. Injunction

The district court held a trial in 2009 and 2010
to determine the appropriate remedy for
Washington’s violation of the Treaties. At the time of
trial, there were 1,114 state-owned culverts in the
Case Area. At least 886 of them blocked access to
“significant habitat,” defined as 200 linear meters or
more of salmon habitat upstream from the culvert to
the first natural passage barrier. More barrier
culverts were identified or constructed within the
Case Area after 2009. The court estimated in its 2013
Memorandum and Decision that at the then-current
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rate of remediation, all of the barrier culverts under
the control of WSDNR, State Parks, and WDFW
would be corrected by October 31, 2016. The great
majority of barrier culverts, however, were under
WSDOT’s control. In 2009, when trial began, there
were 807 1identified WSDOT barrier -culverts.
Additional WSDOT barrier culverts were constructed
or identified after that date.

In 1997, WDFW and WSDOT reported to the
Washington State legislature that WSDOT culverts
blocked 249 linear miles of stream, comprising over
1.6 million square meters of salmon habitat, which
they estimated was sufficient to produce 200,000
adult salmon per year. Based on WDFW records, the
district court found that at the time of trial, state-
owned barrier culverts in the Case Area blocked
access to approximately 1,000 miles of stream,
comprising almost 5 million square meters of salmon
habitat.

The district court issued a permanent
injunction in 2013, on the same day it issued its
Memorandum and Decision. The court ordered the
State, 1n consultation with the Tribes and the United
States, to prepare within six months a current list of
all state-owned barrier culverts within the Case Area.
The court ordered that identification of a culvert as a
“barrier” be based on the methodology specified in the
Fish Passage Barrier and Surface Water Diversion
Screening and Prioritization Manual (“Assessment
Manual”) published by WDFW in 2000. The court
ordered WSDNR, State Parks, and WDFW to provide
fish passage through all their barrier culverts on the
list by October 31, 2016 — the date by which these
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three agencies were already expected to complete
correction of their barrier culverts.

For barrier culverts under the control of
WSDOT, the injunction was more nuanced. In
Paragraph 6 of the injunction, the court ordered
WSDOT to provide, within seventeen years of the date
of the order, and “in accordance with the standards set
out in this injunction,” fish passage for each barrier
culvert with more than 200 linear meters of salmon
habitat upstream to the first natural passage barrier.
In Paragraph 7, the court ordered WSDOT to replace
existing barrier culverts above which there was less
than 200 linear meters of accessible salmon habitat
only at the “end of the useful life” of the culverts, or
sooner “as part of a highway project.” In Paragraph 8,
the court allowed WSDOT to defer correction of some
of the culverts described in Paragraph 6. Deferred
culverts can account for up to ten percent of upstream
habitat from the culverts described in Paragraph 6.
WSDOT’s choice of which culverts to defer is to be
made in consultation with the Tribes and the United
States. The court specified that the choice of culverts
could be guided by the “Priority Index” methodology
described in the WDFD Assessment Manual. That
methodology uses cost as a permissible factor in
determining priority. Assessment Manual at 55.
Culverts deferred under Paragraph 8 are to be
replaced on the more lenient schedule specified in
Paragraph 7.

In Paragraph 9, the district court ordered that
the State

shall design and build fish passage at each
barrier culvert on the List in order to pass all
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species of salmon at all life stages at all flows
where the fish would naturally seek passage. In
order of preference, fish passage shall be
achieved by (a) avoiding the necessity for the
roadway to cross the stream, (b) use of full span
bridge, (c) use of the “stream simulation”
methodology . . . which the parties to this
proceeding have agreed represents the best
science currently available for designing
culverts that provide fish passage and allow
fluvial processes. Nothing in this injunction
shall prevent the [State] from developing and
using designs other than bridges or stream
simulation in the future if the [State] can
demonstrate that those future designs provide
equivalent or better fish passage and fisheries
habitat benefits than the designs required in
this injunction.

In Paragraph 10, the court provided that the State
may deviate from the design standards specified in
Paragraph 9 in cases of emergency or where
“extraordinary site conditions” exist. The court
specified that it would “retain continuing jurisdiction
... for a sufficient period to assure that the [State]
compl[ies] with the terms of this injunction.”

Washington declined to participate in the
formulation of the injunction on the ground that it had
not violated the Treaties and that, therefore, no
remedy was appropriate. Washington now objects on
several grounds to the injunction that was formulated
without its participation. Washington specifically
objects (1) that the injunction is too “broad,” Brief at
50; (2) that the district court did not “defer to the
State’s expertise,” id. at 54; (3) that the court did not
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properly consider costs and equitable principles, id. at
57; (4) and that the injunction “impermissibly and
significantly intrudes into state government
operations.” Id. at 63. Finally, Washington objects
that its four specific objections support a contention
that the court’s injunction is inconsistent with
“federalism principles.” Id. at 47, 65. We consider the
State’s objections in turn.

1. Breadth of the Injunction

Washington contends in its brief that “[t]he
Tribes presented no evidence that state-owned
culverts are a significant cause of the decline [in
salmon]. . . . Despite that complete failure of proof, the
district court found that state-owned culverts ‘have a
significant total impact on salmon production.” Brief
at 50 (emphasis in original). Washington contends,
further, that the district court “ordered replacement
of nearly every state-owned barrier culvert within the
case area without any specific showing that those
culverts have significantly diminished fish runs or
tribal fisheries, or that replacing them will
meaningfully improve runs.” Id.

Washington misrepresents the evidence and
mischaracterizes the district court’s order.

Contrary to the State’s contention, the Tribes
presented extensive evidence in support of the court’s
conclusion that state-owned barrier culverts have a
significant adverse effect on salmon. The 1997 report
prepared for the Washington State Legislature by two
of the defendants in this case, WDFW and WSDOT,
stated, “Fish passage at human made barriers such as
road culverts is one of the most recurrent and
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correctable obstacles to healthy salmonid stocks in
Washington.” The report concluded:

A total potential spawning and rearing area of
1,619,839 m? (249 linear miles) is currently
blocked by WSDOT culverts on the 177
surveyed streams requiring barrier resolution;
this is enough wetted stream area to produce
200,000 adult salmonid annually. These
estimates would all increase when considering
the additional 186 barriers that did not have
full habitat assessments.

The report recommended that state funding be
supplied to remove “all barriers” under the control of
the State:

Planning is underway for resolution of at least
seven more barriers during the 1997-99
biennium using dedicated funds, and to resolve
all barriers in the next two or three decades.
. . . Estimated cost is about $40 million, with
resultant benefits exceeding $160 million.

Based on later WDFW figures, the district court
found that at the time of trial state-owned barrier
culverts in the Case Area blocked access to
approximately 1,000 linear miles of stream,
comprising almost 5 million square meters of salmon
habitat. These figures, taken together with the 1997
figures supplied by WDFW and WSDOT, indicate that
the total habitat blocked by state-owned barrier
culverts in the Case Area is capable of producing
several times the 200,000 mature salmon specified in
the 1997 report.



110a

The State contends that because of the
presence of non-state-owned barrier culverts on the
same streams as state-owned barrier culverts, the
benefit obtained from remediation of state-owned
culverts will be insufficient to justify the district
court’s injunction. The State writes:

[S]tate-owned culverts are less than 25% of all
known barrier culverts, and in some places,
non-state culverts outnumber state-owned
culverts by a factor of 36 to 1. Any benefit from
fixing a state-owned culvert will not be realized
if fish are blocked by other culverts in the same
stream system.

There are several answers to the State’s
contention. First, it is true that in calculating whether
a state culvert is a barrier culvert, and in determining
the priority for requiring remediation, the court’s
injunction ignores non-state barriers on the same
stream. But in so doing, the court followed the practice
of the state itself. Paul Sekulich, formerly division
manager in the restoration division in the habitat
program of the Washington Department of Fish and
Wildlife (“WDFW”), testified in the district court:

Q: When you calculate a priority index number
for a [state-owned] culvert, do you account for
the presence of other fish passage barriers in a
watershed?

A: ... When the priority index is calculated, it
treats those other barriers as transparent. The
reason we do that, we don’t know when those
other barriers are being corrected. So by
treating them as transparent, you do a priority
index that looks at potential habitat gain as if
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all those barriers would be corrected at some
point in time.

Washington State law requires that a “dam or other
obstruction across or in a stream” be constructed in
such a manner as to provide a “durable and efficient
fishway” allowing passage of salmon. Wash. Rev. Code
§ 77.57.030(1). If owners fail to construct or maintain
proper fishways, the Director of WDFW may require
them do so at their own expense. Id. at § 77.57.030(2).

Second, in 2009, on streams where there were
both state and non-state barriers, 1,370 of the 1,590
non-state barriers, or almost ninety percent, were
upstream of the state barrier culverts. Sixty nine
percent of the 220 downstream non-state barriers
allowed partial passage of fish. Of the 152 that
allowed partial passage, “passability” was 67% for 80
of the barriers and 33% for 72 of them.

Third, the specific example provided by the
state i1s a culvert on the Middle Fork of Wildcat Creek
under State Route 8 in Grays Harbor County. The
State is correct that there are 36 non-state barriers
and only one state barrier culvert on this creek. The
State fails to mention, however, that all of the non-
state barriers are upstream of the state culvert.
Further, it is apparent from the map in the district
court record that the nearest non-state barrier is
almost a half mile upstream.

Witnesses at trial repeatedly described benefits
to salmon resulting from correction of barrier culverts.
One example is evidence presented by Mike McHenry,
habitat program manager for the Lower Elwha
Klallam Tribe. In his written testimony, McHenry
described several studies. One was a 2003 study of
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culvert removal projects on the Stillaguamish River
that opened up 19 linear kilometers of salmon habitat.
According to the study, over 250 adult coho salmon
were observed spawning in the newly accessible
habitat in each of the two years immediately after the
completion of the projects. Based on his own
experience as habitat manager for the tribe, McHenry
wrote that removal of barrier culverts on the Lower
Elwha River had had a similar effect. In McHenry’s
view, “The systematic correction of barrier culverts is
an important place to focus restoration efforts.” He
wrote, further, “The correction of human caused
barriers is generally recognized as the second highest
priority for restoring habitats used by Pacific salmon
(following the protection of existing functional
habitats).”

In his live testimony, McHenry stated that his
tribe had corrected seventeen of thirty-one barriers in
a particular watershed:

McHenry: Because when we did the watershed
assessment, we found that there were 50 miles
of historically active stream that salmon could
access in this watershed, and fully half that
mileage was blocked by culverts of various
ownerships. So to us, we applied our scientific
knowledge and recommendations from the
literature which indicated that when you're
going to restore a place like this, you need to go
after the barriers first.

The Court: In your expert opinion, that was the
biggest bang for your buck?

McHenry: Yes.
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Another example is the live testimony of
Lawrence Wasserman, environmental policy manager
for the Swinomish Indian Tribal Community. He
testified that culvert remediation provides
substantial benefits:

There’'s an 1immediate access and
immediate benefit to additional habitat when
we replace a culvert . . ..

If you compare that to having to plant
trees, shade, it can take 10, 20, 50 years to get
the trees large enough . . ..

... We have a high confidence in design.
By and large, we know how to fix culverts. . . .
So we have a high confidence compared to many
other more experimental restoration activities.

It’s fairly easy to monitor. If there were
no fish there before, [then] we open a culvert
and we can count fish[.] . ..

A critical factor is that there’s minimal
impacts on adjacent land use or land owners.
. . . []t’s relatively infrequent where there
needs to be a condemnation of other people’s
land or asking people to sell their land. . . .

. . . It’s cost effective. There have been
some studies that have shown that, really,
compared to other kinds of restoration
activities, the cost per smolt produced is
relatively low[.] . . .

And finally, we get benefits with a broad
sweep of culvert repairs. We get a very broad
geographic distribution of benefits, and the
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cumulative effects can accrue across a variety
of watersheds.

It 1s true, as the evidence at trial showed, that
correction of barrier culverts is only one of a number
of measures that can usefully be taken to increase
salmon production in the Case Area. It is also true
that the benefits of culvert correction differ depending
on the culvert in question. For example, Paul Wagner,
manager of the culvert correction program for
WSDOT, presented evidence in 2013 identifying 817
WSDOT barrier culverts blocking 937 linear miles of
stream habitat in the Case Area. Wagner’s evidence
showed that correction of the 314 culverts blocking the
most habitat would open up 655 of the 937 miles of
total habitat. Correcting the 232 culverts blocking the
least habitat would open up only 95 miles. Those 95
miles of habitat constitute 10.1 percent of the total
habitat blocked by the 817 barrier culverts. The 232
culverts blocking those 95 miles constituted 28.4
percent of the total barrier culverts.

The district court’s injunction took into account
the facts that culvert correction is not the only factor
in salmon recovery; that some culverts block more
habitat than others; and that some culverts are more
expensive to correct than others. The court ordered
correction of high-priority culverts — those blocking
200 linear meters or more of upstream habitat —
within seventeen years. For low-priority culverts —
those blocking less than 200 linear meters of
upstream habitat — the court ordered correction only
at the end of the useful life of the existing culvert, or
when an independently undertaken highway project
would require replacement of the culvert. Further,
recognizing the likelihood that accelerated
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replacement of some high-priority culverts will not be
cost-effective, the court allowed the State to defer
correction of high-priority culverts accounting for up
to ten percent of the total blocked upstream habitat,
and to correct those culverts on the more lenient
schedule of the low-priority culverts. Wagner’s
evidence indicates that if the sole criterion for
choosing deferred culverts is the amount of blocked
habitat, there will be approximately 230 deferred
culverts. If cost of correction of particular culverts is
added as a criterion, there will be a somewhat smaller
number of deferred culverts.

In sum, we disagree with Washington’s
contention that the Tribes “presented no evidence,”
and that there was a “complete failure of proof,” that
state-owned barrier culverts have a substantial
adverse effect on salmon. The record contains
extensive evidence, much of it from the State itself,
that the State’s barrier culverts have such an effect.
We also disagree with Washington’s contention that
the court ordered correction of “nearly every state-
owned barrier culvert” without “any specific showing”
that such correction will “meaningfully improve runs.”
The State’s own evidence shows that hundreds of
thousands of adult salmon will be produced by
opening up the salmon habitat that is currently
blocked by the State’s barrier culverts. Finally, we
disagree with Washington’s contention that the
court’s injunction indiscriminately orders correction
of “nearly every state-owned barrier culvert” in the
Case Area. The court’s order carefully distinguishes
between high-and low-priority culverts based on the
amount of upstream habitat culvert correction will
open up. The order then allows for a further
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distinction, to be drawn by WSDOT in consultation
with the United States and the Tribes, between those
high-priority culverts that must be corrected within
seventeen years and those that may be corrected on
the more lenient schedule applicable to the low-
priority culverts.

2. Deference to the State’s Expertise

Washington contends that the district court
made a clearly erroneous finding of fact, concluding
that correction of human-caused barriers is the
highest priority in habitat restoration. It contends,
further, that this finding led the court to ignore the
expert testimony presented by both the State and the
Tribes. Washington wrote in its brief:

The State has concluded — and the
Tribes agree — that a comprehensive approach
to preserving and restoring salmon runs is the
most productive and cost-effective . . . . The
district court concluded, however, that
“correction of human-caused barriers is
recognized as the highest priority for restoring
salmon habitat in the Case Area.” On that
basis, the court ordered injunctive relief
focused solely on culverts, even though the cost
of the injunction will likely reduce funding
available for other salmon restoration efforts.
The court’s finding was clearly erroneous, and
1ts approach was an abuse of discretion.

In concluding that fixing culverts is “the
highest priority for restoring salmon habitat in
the Case Area,” the court cited the declaration
of tribal expert Mike McHenry. Mr. McHenry
said no such thing.
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Brief at 54-55.

Washington is mistaken. It is true that the
district court made the factual finding to which
Washington objects. Citing McHenry’s evidence, the
court wrote, “The correction of human-caused barriers
1s recognized as the highest priority for restoring
salmon habitat in the Case Area.” But the court’s
finding is amply supported by the record. With respect
to restoring habitat (as distinct from preserving
habitat, which has a higher priority), McHenry wrote
that it 1s “generally recognized” that the correction of
human-caused barriers 1s the highest priority.
Further, McHenry testified that “you need to go after
the barriers first” because that is the “biggest bang for
the buck.” Wasserman testified to the same effect,
saying that “there’s an immediate access and
immediate benefit to additional habitat when we
replace a culvert”; that “it’s cost effective” compared to
“other kinds of restoration activities”; and that “the
cumulative effects can accrue across a variety of
watersheds.”

It is also true that the district court’s injunction
“focused solely on culverts” and did not order other
remedies. But it is appropriate that the injunction
should have done so. The court was acutely conscious
of the fact that, while barrier culverts are an
1important cause of the decline of salmon in the Case
Area, they are not the only cause. It wrote, “A primary
cause of this decline is habitat degradation . . .. One
cause of the degradation of salmon habitat is blocked
culverts[.]” (Emphasis added.) However, because the
only treaty violation alleged in this litigation was
Washington’s barrier culverts, the court acted
appropriately in ordering only the correction of these
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culverts. As the court wrote, “The scope of this
subproceeding includes only those culverts that block
fish passage under State-owned roads.”

Contrary to Washington’s contention, the
district court had a sophisticated record-based
understanding of the various causes of the decline of
salmon in the Case Area, of what could be achieved by
the correction of state-owned barrier culverts, and of
the limitations on what could be achieved by culvert
correction. The court’s injunction is carefully crafted
to reflect that understanding.

3. Costs and Equitable Principles

Washington contends that the district court’s
injunction fails properly to take costs into account,
and that its injunction is inconsistent with equitable
principles.

a. Costs

Washington writes in its brief that correction of
WSDOT barrier culverts will cost approximately
$1.88 billion over the course of the seventeen-year
schedule ordered by the court, or “roughly $117
million per year of the injunction.” (Using
Washington’s own estimates, a correct calculation is
actually $110.6 million per year rather than $117
million.) Washington’s estimated total cost is based on
an assumption of 817 corrected culverts, at an average
correction cost of $2.3 million per culvert.

Washington’s cost estimates are not supported
by the evidence. Washington contended at trial, as it
now contends to us, that the average cost to replace a

WSDOT barrier culvert would be $2.3 million. But the
district court did not accept this estimate. The court
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found that “the actual cost of construction for twelve
WSDOT stream simulation culvert projects completed
prior to the 2009 trial ranged from $413,000 to
$1,674,411; the average cost for the twelve was
$658,639 each.” In 2013, the State submitted a
declaration from WSDOT official Wagner listing
thirty-one culvert correction projects completed state-
wide since October 2009. Of these, twenty-four used
either a stream simulation design or a bridge. The
declaration stated that the average cost for each these
twenty-four projects was $1,827,168, not $2,300,000
as the State now contends. The district court noted
that even Wagner’s lower figure could not be
confirmed because cost data was missing for eight of
the twenty-four projects.

There are additional reasons to disregard the
State’s estimate of total cost. First, Washington
assumes that all 817 of the state-owned barrier
culverts will be corrected on the seventeen-year
schedule. This is demonstrably incorrect. According to
the State’s own evidence, Paragraph 8 of the
injunction will allow the State to defer correction of
approximately 230 of the 817 culverts. If cost of
barrier correction (rather than merely amount of
upstream habitat) is taken into account in deciding
which culverts to defer, fewer but more costly culverts
will be deferred. Second, and perhaps more important,
Washington must eventually correct its barrier
culverts, irrespective of the court’s order in this suit.
The district court wrote that federal and state law
require Washington to correct its barrier culverts “in
any case,” and that the only consequence of its order
will be an “acceleration of barrier correction.” The net
costs imposed on Washington by the injunction are
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thus not the full costs of barrier correction, but rather
only the “marginal costs attributable to an accelerated
culvert correction schedule.”

Finally, we note that a portion of WSDOT’s
funding for correcting its barrier culverts will come
from the United States. The court wrote, “[T]he state
expects to receive over $22,000,000 for fish passage
barrier projects from the federal government in the
years 2011 to 2017. Of this amount, $15,813,000 is
expected in the 2013-2015 biennium.”

b. Equitable Principles

Washington makes one specific objection based
on equitable principles. It objects that the court
abused its discretion in requiring that “the State
alone,” rather than State in conjunction with the
United States, be “burdened with the entire cost of
culvert repair.” Brief at 63. We disagree. The court’s
order required correction of only those barrier culverts
that were built and maintained by the State. It was
not an abuse of discretion to require the State to pay
for correction of its own barrier culverts.

Further, we note more generally that the
district court did consider equitable principles, and
concluded that those principles favored the Tribes and
the citizens of the State. The court wrote:

The Tribes and their individual
members have been harmed economically,
socially, educationally, and culturally by the
greatly reduced salmon harvests that have
resulted from  State-created or State-
maintained fish passage barriers.
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This injury is ongoing, as efforts by the
State to correct the barrier culverts have been
insufficient. . . . Remedies at law are
inadequate as monetary damages will not
adequately compensate the Tribes and their
individual members for these harms. . . .

The balance of hardships tips steeply
toward the Tribes in this matter. The promise
made to the Tribes that the Stevens Treaties
would protect their source of food and
commerce was crucial in obtaining their assent
to the Treaties’ provisions. . . . Equity favors
requiring the State of Washington to keep the
promises upon which the Tribes relied when
they ceded huge tracts of land by way of the
Treaties.

The public interest will not be disserved
by an injunction. To the contrary, it is in the
public’s interest, as well as the Tribes to
accelerate the pace of barrier correction. All
fishermen, not just Tribal fishermen, will
benefit from the increased production of
salmon. . .. The general public will benefit from
the enhancement of the resource and the
increased economic return from fishing in the
State of Washington. The general public will
also benefit from the environmental benefits of
salmon habitat restoration.

4. Intrusion into State Government Operations

Washington contends that the court’s order
“Impermissibly and significantly intrudes into state
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government operations.” Brief at 63. Washington
contends that it “was making great strides in
repairing culverts before any federal court
intervention,” and that “there was no need for the
court to issue a detailed and expensive injunction that
sets an inflexible and tight schedule for culvert
repair.” Id. at 63—64. Washington implies that the cost
of complying with the court’s order will oblige the
State to cut other important state programs:

[TThe injunction will require the State to devote
roughly $100 million per year more than it
otherwise would have to culvert repair. This at
a time when the State faces recurring budget
shortfalls in the billions of dollars and has
already made deep and painful cuts to
subsidized health insurance for low income
workers, K-12 schools, higher education, and
basic aid for persons unable to work.

Id. at 58. We disagree.

The district court disagreed with Washington’s
contention that there was “no need” for the court to
order correction of its barrier culverts. Based on the
State’s slow rate of barrier correction, the court
concluded that “under the current State approach, the
problem of WSDOT barrier culverts in the Case Area
will never be solved.” The district court also disagreed
with the Washington’s cost estimates. As seen above,
Washington’s estimate of its cost to comply with the
court’s order (“roughly $100 million per year” more
than it would otherwise spend) i1s dramatically
overstated.

The district court carefully considered the
marginal cost imposed on Washington by its
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injunction and concluded that the State could comply
with the order without cutting vital state programs.
The court relied on a state budget document showing
that $9.9 billion was allocated to the state
transportation budget for the 2011-2013 biennium.
Of that $9.9 billion, $7.88 billion was allocated to
WSDOT. Noting the separation of the transportation
budget from other state budgets, the court concluded,
“The separation of the Transportation Budget from
the Operating and Capital Budgets ensures that
money will not be taken from education, social
services, or other vital State functions to fund culvert
repairs.”

5. Federalism Principles

Washington contends, based on the four
specific objections just reviewed, that the district
court’s injunction violates principles of federalism.
Washington asserts four principles of federalism:

First, the remedy must be no broader than
necessary to address the federal law violation.
Second, courts must grant deference to a state’s
institutional competence and subject matter
expertise. Third, courts must take cost into
consideration and not substitute their
budgetary judgment for that of the state. And
finally, relief must be fashioned so that it is the
least intrusive into state governmental affairs.
The district court’s injunction here contravenes
all of these principles.

Blue Brief at 49. We will not quarrel here with these
principles, stated at this level of generality. However,
for the reasons given above, we have concluded that
the district court’s injunction violates none of them.
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Further, a federalism-based objection to an
injunction enforcing Indian treaty rights should not
be viewed in the same light as an objection to a more
conventional structural injunction. Washington cites
two Supreme Court cases in support of its federalism
objection — Rizzo v. Goode, 423 U.S. 362 (1976)
(structural injunction requiring reform of the
Philadelphia police department), and Horne v. Flores,
557 U.S. 433 (2009) (structural injunctions requiring
Arizona to comply with Equal Educational
Opportunities Act of 1974). However, Washington
fails to cite the Supreme Court case directly on point
— Fishing Vessel, 443 U.S. 658 (1979) — in which the
Court affirmed detailed injunctions requiring
Washington to comply with the very Treaties at issue
in this case.

The district court in Fishing Vessel had entered
a series of detailed injunctions implementing its
holding that the Treaties entitled the Tribes to take
up to fifty percent of harvestable salmon in any given
year. Washington strenuously resisted, with the
result that the district court effectively took over
much of the State’s management of the salmon
fishery. Washington objected both to the district
court’s interpretation of the Treaties, and to the
court’s intrusion into its affairs. The Supreme Court
affirmed the district court’s holding on the meaning of
the Treaties. It then rejected, in no uncertain terms,
federalism-based objections to the injunctions
enforcing the Treaties:

Whether [Washington] Game and
Fisheries may be ordered actually to
promulgate regulations having effect as a
matter of state law may well be doubtful. But
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the District Court may prescind that problem
by assuming direct supervision of the fisheries
if state recalcitrance or state-law barriers
should be continued. It is therefore absurd to
argue . . . both that the state agencies may not
be ordered to implement the decree and also that
the District Court may not itself issue detailed
remedial orders as a substitute for state
superuvision.

Fishing Vessel, 443 U.S. at 695 (emphasis added).
6. Modification of the Injunction

It is possible that changing or newly revealed
facts or circumstances will affect the fairness or
efficacy of an injunction. In the case before us, the
district court has ordered that many of WSDOT’s
high-priority barrier culverts be corrected over the
course of seventeen years, and that the remainder be
corrected only at the end of the culvert’s natural life
or when road work undertaken for independent
reasons would in any event require replacement of the
culvert. It is possible that, during this extended
period, changed or newly revealed facts or
circumstances will justify a modification of the
injunction. The district court should not hesitate to
modify its injunction if this proves to be the case. As
the Supreme Court wrote in System Federation No. 91
v. Wright, 364 U.S. 642, 647 (1961), “a sound judicial
discretion may call for the modification of the terms of
an injunctive decree if the circumstances, whether of
law or fact, obtaining at the time of its issuance have
changed, or new ones have since arisen.” See also Rufo
v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 380-81
(1992). In affirming the judgment entered by the
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district court in this case, we emphasize that the
flexibility inherent in equity jurisdiction allows the
court, if changed or newly revealed facts or
circumstances warrant, to modify its injunction
accordingly.

Conclusion

In sum, we conclude that in building and
maintaining barrier culverts Washington has
violated, and continues to violate, its obligation to the
Tribes under the fishing clause of the Treaties. The
United States has not waived the rights of the Tribes
under the Treaties, and has not waived its own
sovereign immunity by bringing suit on behalf of the
Tribes. The district court did not abuse its discretion
in enjoining Washington to correct most of its high-
priority barrier culverts within seventeen years, and
to correct the remainder at the end of their natural life
or in the course of a road construction project
undertaken for independent reasons.

AFFIRMED.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF
AMERICA, et al.,

Plaintiffs,

CASE NO. CV 70-9213
Subproceeding 01-01

Ve MEMORANDUM AND
STATE OF WASHINGTON, | DECISION

et al.,

Defendants.

This matter was initiated by a Request for
Determination (“Request”) filed in 2001 by plaintiffs
Suquamish Indian Tribe, Jamestown S’Klallam,
Lower Elwha Band of Klallam, Port Gamble Clallam,
Nisqually Indian Tribe, Nooksack Tribe, Sauk-
Suiattle Tribe, Skokomish Indian Tribe, Squaxin
Island Tribe, Stillaguamish Tribe, Upper Skagit
Tribe, Tulalip Tribe, Lummi Indian Nation, Quinault
Indian Nation, Puyallup Tribe, Hoh Tribe,
Confederated Bands and Tribes of the Yakama Indian
Nation, Quileute Indian Tribe, Makah Nation, and
Swinomish Tribal Community, and Muckleshoot
Indian Tribe (hereafter, “the Tribes”). Plaintiff United
States of America joined in the request. The Request
for Determination, filed pursuant to the Permanent
Injunction in this case, asked the Court to find that
the State of Washington has a treaty-based duty to
preserve fish runs, and sought to compel the State to
repair or replace culverts that impede salmon
migration to or from spawning grounds.
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On August 23, 2007, the Court ruled on cross-
motions for summary judgment, finding in favor of the
Tribes and declaring that

the right of taking fish, secured to the Tribes in
the Stevens Treaties, imposes a duty upon the
State to refrain from building or operating
culverts under State-maintained roads that
hinder fish passage and thereby diminish the
number of fish that would otherwise be
available for Tribal harvest. The Court further
declares that the State of Washington currently
owns and operates culverts that violate this
duty.

Order on Cross-Motions for Summary Judgment. Dkt.
# 392, p. 12. The matter was then set for a bench trial
on remedies.

The trial was held over seven days in October
2009, and final argument was heard on June 7, 2010.
The Court has delayed its ruling in the hope that the
parties would resume their settlement negotiations,
but it does not appear that has occurred. The Court
directed the parties to file supplemental memoranda
on the current status of the matter by February 1,
2013. Dkt. # 733. Having considered the testimony
and exhibits submitted at trial, together with the final
arguments and supplemental memoranda, the Court
now 1issues its Findings of Fact and Conclusions of
Law.

FINDINGS OF FACT

1. This is a designated subproceeding of United
States v. Washington, C70-9213, based on language in
the 1855 Treaty of Point Elliot in which the Tribes
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were promised that “[t]he right of taking fish at all
usual and accustomed grounds and stations, is further
secured to said Indians, in common with all citizens of
the Territory.” During the negotiations leading up to
the signing of the treaties, Governor Issac Stevens
and other negotiators assured the Tribes of their
continued access to their usual fisheries. Declaration
of Richard White, Dkt. # 296, 99 8, 9, 11. Governor
Stevens assured the Tribes that even after they ceded
huge quantities of land, they would still be able to feed
themselves and their families forever. As Governor
Stevens stated, “I want that you shall not have simply
food and drink now but that you may have them
forever.” Id., 4 14. Both the negotiators and the Tribes
believed that the fisheries were inexhaustible. Id.
Thus, during the negotiations, the “Indians, like
whites, assumed that their cherished fisheries would

remain robust forever.” Declaration of Joseph Taylor
III, Dkt. # 297, 9 7.

2. In construing the treaty, the Supreme Court
found that

Governor Stevens and his associates were well
aware of the “sense” in which the Indians were
likely to view assurances regarding their
fishing rights. During the negotiations, the
vital importance of the fish to the Indians was
repeatedly emphasized by both sides, and the
governor’s promises that the treaties would
protect that source of food and commerce were
crucial in obtaining the Indians’ assent. It is
absolutely clear, as Governor Stevens himself
said, that neither he nor the Indians intended
that the latter “should be excluded from their
ancient fisheries”, and it 1is accordingly
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inconceivable that either party deliberately
agreed to authorize future settlers to crowd the
Indians out of any meaningful use of their
accustomed places to fish.

State of Washington v. Washington State Commercial
Passenger Fishing Vessel Association, 443 U.S. 658,
677 (1979) (citations omitted).

3. The following facts are admitted by the
parties:!

SALMON BIOLOGY AND FISH PASSAGE

3.1 In 1973, biologists from some of the parties
to this case prepared a Joint Statement Regarding the
Biology, Status, Management, and Harvest of the
Salmon and Steelhead Resources of the Puget Sound
and Olympic Peninsular Drainage Areas of Western
Washington. The parties submitted it to this Court as
Joint Exhibit 2a. In Section 3-400 of the August 24,
1973 Final Pretrial Order in Phase I (Docket #353),
the parties adopted its contents as admitted facts in
this case, and the Court adopted them as findings of
fact in Finding of Fact 164 of Final Decision #1
(Docket #414). The contents of Part I and Part II
through 2.2.5.3 of Joint Exhibit 2a are hereby
incorporated by reference as admitted facts in this
Subproceeding.

3.2 For purposes of this case, the terms
“anadromous salmonids” or “salmon” refer to the
following species: Oncorhynchus kisutch (Coho);

1Docket numbers in this section refer to the
main case, C70-9213.
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Oncorhynchus tshawytscha (Chinook); Oncorhynchus
gorbuscha (Pink); Oncorhynchus nerka (sockeye);
Oncorhynchus keta (Chum); and Oncorhynchus
mykiss (formerly Salmo gairdnerii) (steelhead).

3.3 Salmon spawn in freshwater, migrate to the
sea, and return to spawn again in fresh water. When
juvenile salmon move from freshwater to salt, they
are known as smolts.

3.4 Transport and storage of wood, large woody
debris, and sediment in fish bearing streams are
important components of healthy productive salmon
habitat.

3.5 Juvenile salmon move both upstream and
downstream in response to habitat changes,
predation, and population pressures.

MODERN TRIBAL HARVESTS

3.6 In 1974 this Court found: “Subsequent to
the execution of the treaties and in reliance thereon,
the members of the Plaintiff tribes have continued to
fish for subsistence, sport and commercial purposes at
their usual and accustomed places. Such fishing
provided and still provides an important part of their
livelihood, subsistence and cultural identity.” United
States v. Washington, 384 F. Supp. 312 (W.D. Wash.
1974), Finding of Fact 31.

3.7 In 1974 this Court found: “Fish continue to
provide a vital component of many Indians’ diet. For
others it may remain an important food in a symbolic
sense---analogous to Thanksgiving turkey. Few habits
are stronger than dietary habits and their persistence
1s usually a matter of emotional preference rather
than a nutritional need. For some Indians, fishing is
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also economically important. Fishing 1is also
important for some non-Indians.” United States v.
Washington, 384 F. Supp. 312 (W.D. Wash. 1974),
Finding of Fact 29.

3.8 The magnitude of modern tribal salmon
harvest has fluctuated as a result of many factors,
some of which are human-caused and some of which
are naturally occurring.

3.9 As a result of widespread alterations of
waterways and sharply diminished salmon
populations, the areas available for tribal harvest of
salmon have decreased significantly since 1855.

3.10 Since Treaty time, overharvest, habitat
alteration, poor hatchery practices, and hydropower
development are some of the human-caused factors
that have greatly reduced the abundance of salmon
available for tribal harvest in the Case Area.

3.11 As described in Findings of Fact 33, 56, 70,
and 193 in Final Decision, #1, the number of tribal
members engaged in the harvest of fish declined for
several decades before 1974 due to employment
acculturation, the crowding out of Indians from their
traditional fishing places by non-Indians, and many
years of state enforcement actions against Indians
exercising their claimed treaty rights, among other
reasons.

3.12 As stipulated by the parties in Stipulation
Re: Treaty and Non-Treaty Harvest Data (Docket
# 19363/577), Tribal harvest of salmon in the Case
Area from 1974 through 2007, as recorded in the
treaty ticket fish database maintained by the
Northwest Indian Fisheries Commission, is shown
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below and in Exhibit AT-003-16 (chart attached as
Attachment A to Order).

3.13 Tribal members in modern times and to
the present have continued to harvest salmon despite
increased production costs, restricted fishing areas,
fewer and shorter open seasons, fluctuating market
prices, competition from farm raised salmon, other
human and nonhuman stresses on harvest, and the
availability of other economic opportunities.

3.14 Many members of the Tribes would engage
1In more commercial and subsistence salmon fisheries
if more fish were available.

3.15 Some Tribes are engaged in fisheries
enhancement for the purpose of providing additional
fishing opportunities for tribal members, but those
efforts are inadequate to meet tribal needs for salmon.

3.16 No plaintiff Tribe has abandoned its
fisheries.

3.17 “Escapement” refers to adult salmon that
escape harvest and other mortality and return to the
spawning grounds.

3.18 Salmon of the same species, originating in
the same area and returning to spawn at the same
time of year, are referred to as a “stock.”

3.19 The State and the Tribes regulate their
respective fisheries to restrict the amount of harvest
that might otherwise occur by limiting the number of
vessels, the type of harvest gear, and the times and
places during which fishing may occur.

3.20 State and tribal fisheries co-managers
plan salmon fisheries each year based, among other
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things, on the predicted abundance of harvestable
salmon within the Case Area, the need for adequate
escapement to replenish the population, and the
predicted effects of harvest on particular stocks.
Because some salmon stocks that spawn in the Case
Area are intercepted in fisheries up and down the
west coast of North America, and because some
fisheries in the Case Area intercept stocks that spawn
in Canada or the Columbia River Basin, the process of
planning state and tribal fisheries occurs as part of a
broader planning context that involves the
governments of Canada, the United States, Alaska,
Oregon, California, Idaho, and Indian Tribes that are
not parties to United States v. Washington.

3.21 Some State and tribal fisheries within the
Case Area harvest stocks that originate both within
and outside the Case Area, and are planned to provide
adequate escapement of stocks originating both
within and outside the Case Area. Some salmon
fisheries in northern Puget Sound and the Strait of
Juan de Fuca target stocks from the Fraser River in
Canada. Harvest levels of Canadian stocks are set
through negotiations with Canada under the Pacific
Salmon Treaty.

3.22 Mixed stock fisheries are those in which
salmon of more than one stock are present.

3.23 Mixed stock fisheries that target one stock
may incidentally harvest other stocks.

3.24 Salmon stocks of more and less abundance
often are found together throughout the Case Area. To
protect stocks that are weak or low in abundance,
State and Tribal fisheries co-managers often limit the
harvest of stronger stocks in mixed stock fisheries to
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levels below those which the stronger stocks could
sustain. The impact of this management strategy on
harvest can be two-fold: first, additional harvest of
stronger stocks can be limited in a mixed stock
fishery; and second, a fishery can be moved to
“terminal areas” where weaker stocks are not mixed
with stronger stocks. Because Tribal treaty fishers
can harvest only in their usual and accustomed
grounds and stations (“U&A”), the mixed stock
management strategy of limiting harvest of abundant
stocks to protect less abundant stocks can affect the
harvest by a treaty tribe with U&A in the mixed stock
fishing area but without U&A in the terminal area
where the harvest has been moved.

3.25 As stipulated by the parties in the
Stipulation Re: Treaty and Non-Treaty Harvest Data
(Docket  #19363/577), for purposes of this
Subproceeding only, the following table (attached to
this Order as Attachment A) depicts treaty tribal
catch of sockeye presumed to be of Canadian origin.
Treaty catch of US origin versus Canadian origin
sockeye stocks in Puget Sound was determined by
applying an assumed percentage to total catch for
each year. For Canadian origin stocks, the assumed
percentage was determined by totaling the treaty
sockeye landings in pre-terminal areas (Salmon Catch
Reporting Areas 4B, 5, 6, 6C, 7, 7A and 9) and dividing
by the total. The Salmon Catch Reporting Areas are
depicted in Exhibits AT-008-2 and AT-008-3.

STOCK STATUS

3.26 Salmon populations in the Case Area at
Treaty time were robust and had not suffered any
appreciable human-caused decline.



136a

3.27 There have been declines in the
populations of salmon originating within the Case
Area since Treaty time.

3.28 Today, while some salmon stocks in the
Case Area are healthy, others are depressed, indanger
of extinction, or already extinct.

CULVERT OPERATION AND EFFECTS

3.29 Culverts are structures used to pass roads
over streams and streams under roads.

3.30 Whether a culvert poses a velocity barrier
to fish depends, in part, on the swimming strength of
the fish in terms of both speed and endurance.

3.31 Different species of salmon have different
swimming strengths.

3.32 dJuvenile salmon have less swimming
strength than adult salmon of the same species.

3.33 Larger culverts have lower headwater at a
given flow than smaller culverts and pass debris and
sediment better than smaller culverts and therefore
reduce the risk of structural failure of culverts at road
crossings. Washington law currently requires that
culverts shall be installed according to an approved
design to maintain structural integrity to the 100-year
peak flow with consideration of the debris loading
likely to be encountered.

3.34 Among other factors, a partial fish passage
barrier may delay migration and block the passage of
smaller salmon.
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CULVERT CORRECTION AND DESIGNS

3.35 Various options are available to prevent or
remedy the existence of fish passage barrier culverts
at stream-road intersections. These options include
bridges, different types of culvert design methods, and
relocation of roads to avoid the stream.

3.36 Scientists employed by state, federal and
tribal agencies continue to conduct research on fish
passage through culverts.

3.37 The current state of scientific knowledge
supports the proposition that culverts which most
closely simulate the characteristics of the natural
stream channel and substrate are the least likely to
inhibit fish passage.

3.38 During the 1990s, the Washington
Department of Fish and Wildlife began developing a
new method for designing culverts called the “stream
simulation” method. That method is described in
Exhibit AT-121 (W-089-B), Design of Road Culverts
for Fish Passage (WDFW, 2003). Other entities,
including the U.S. Forest Service, have developed and
use similar “stream simulation” culvert design
methodologies. See Stream Simulation: An Ecological
Approach to Providing Passage for Aquatic
Organisms at Road-Stream Crossings, May 2008
(AT-119). “Stream simulation” culverts are designed
to create or maintain natural stream processes within
the culvert. To accomplish that objective, all stream
simulation designs dictate that a culvert should be at
least as wide as bank-full width plus a buffer. Each
agency calculates the width of the buffer slightly
differently but the required culvert size is not
significantly different.
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3.39 No state, federal or tribal manual or
regulation requires the use of stream simulation in
the design, construction, or maintenance of culverts,
although many agencies prefer the use of stream
simulation culverts in anadromous fish bearing
streams.

3.40 The Washington Department of Fish and
Wildlife “WDFW?”), along with federal agencies such
as National Marine Fisheries Service (“NMFS”) and
United States Forest Service (“USFS”), currently
recommends use of the stream simulation method,
and the State uses it in some culvert replacement
projects.

3.41 At this time, the stream simulation
method of culvert design as described in Design of
Road Culverts for Fish Passage (WDFW, 2003)
(Exhibits AT-121 and W-089-B), as well as the version
developed by the U.S. Forest Service, see Stream
Simulation: An Ecological Approach to Providing
Passage for Aquatic Organisms at Road-Stream
Crossings, May 2008 (AT-119), represents the best
science currently available for designing culverts that
provide fish passage and allow fluvial processes.

3.42 In most places, the stream simulation
culvert design method provides effective transport of
sediment.

3.43 Culverts designed to result in
predetermined water velocities or depths at
predetermined flows are known as “hydraulically
designed” culverts.

3.44 The hydraulic design criteria in Table 1 of
WAC 220-110-070(3) (Exhibit W-089-F) include
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criteria intended to permit passage by a 6-inch adult
trout.

3.45 The State uses the adult trout criteria
from Table 1 of WAC 220-110-070(3) (Exhibit W 089-
F) when designing hydraulically designed culverts for
juvenile salmon passage.

3.46 The hydraulic design criteria in the adult
trout portion of Table 1 of WAC 220-110-070(3)
establish a maximum permissible change in water
surface elevation at or above the culvert outlet of 0.8
foot.

3.47 For culverts built in fish-bearing waters,
WDFW regulations at WAC 220-110-070(3) (Exhibit
W-089-F) also permit culverts in small streams using
a “no-slope” design method in which the culvert is
placed on a flat gradient and is partially buried in the
streambed. The WDFW no-slope design method for
fish passage is accepted by the National Marine
Fisheries Service under the Endangered Species Act
for use only in very small streams where the natural
slope is less than 3 percent and the culvert length is
less than 80 feet, among other limitations. The Tribes
have been involved in at least one barrier correction
involving the no-slope design.

STATE CULVERTS

3.48 Washington State law has long required
that obstructions across or in streams be provided
with a durable and efficient fishway, maintained in an
effective condition and continuously supplied with
sufficient water to freely pass fish.

3.49 As early as 1881, Washington residents
recognized the need to preserve fish access to habitat
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and passed laws to prohibit the construction of
human-made barriers.

3.50 In 1949, the Washington Department of
Fisheries issued a publication noting that salmon
spawning areas are constricted by major obstructions
such as dams and minor obstructions such as barrier
culverts. In 1950, the Attorney General of Washington
published an Attorney General’s Opinion, AGO 1950
No. 304, stating that highway culverts are subject to
the Washington State law requiring fish passage at
stream obstructions.

3.51 The principal State road- and land-
managing agencies, and consequently the principal
agencies responsible for state-owned stream crossing
culverts, are Washington State Department of
Transportation (“WSDO'T”), Washington Department
of Natural Resources (“WDNR”), WDFW and State
Parks. WSDOT is not the principal land-owning
agency in the Case Area.

3.52 The WSDOT 1is the State agency
responsible for constructing and maintaining State
Highways so that, when the highways cross fish
bearing streams, fish passage is not obstructed.

3.563 The WDNR manages State trust lands
within the Case Area and it manages an extensive
network of roads on those lands, many of which cross
streams bearing salmon.

3.54 The WDFW owns or manages Wildlife
Areas and other lands in the Case Area that contain
roads that cross streams bearing salmon. Some of the
streams are routed through culverts under these
roads.
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3.55 In the early 1990’s WSDOT commenced a
project with the WDFW to identify barrier culverts
under State highways.

3.56 In 1997 the State initiated efforts to
identify and correct barrier culverts on lands owned
or managed by WDFW.

3.57 In 1998 the State initiated efforts to
identify and correct barrier culverts owned by the
WDNR and located on its forest lands.

3.568 The State began an effort to identify
barrier culverts on State Parks’ lands in 2001.

3.59 State Parks hired WDFW to identify
barrier culverts on its lands within the Case Area, but
the contract has expired.

3.60 WDNR differed from the other state
agencies (WDFW, WSDOT, and State Parks) in the
way it assessed fish bearing streams.

3.61 The WDFW maintains a database called
the Fish Passage and Diversion Screening Inventory
database (FPDSI) that contains data from culvert
inventories that WDFW has conducted or that other
governmental and private entities have submitted to
WDFW. The WDNR maintains a separate database
for its culverts. The State has not generated a
consolidated list of barrier culverts owned by the
different State agencies.

3.62 Because the FPDSI is a live database that
1s regularly edited and updated, inventory numbers
relate only for a specified date. Inventory numbers
also depend on distinguishing between numbers of
barriers, which may include structures other than
culverts; numbers of sites, which may include more
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than one culvert; and between sites that affect “fish,”
“anadromous fish,” which include bull trout, sea run
cutthroat trout, and kokanee or just “salmon.”

3.63 As of March 2009, the WDFW culvert
database showed 1215 anadromous and resident fish
passage barrier culverts under WSDOT roads in the
Case Area. Of these, 807 barriers had more than 200
meters of anadromous salmonid habitat upstream.
Included within the 807 barrier culverts are some 20-
30 sites that are barriers only to bull trout, sea run
cutthroat trout, or kokanee.

3.64 In December 2000, WDNR completed its
formal inventory efforts to identify barrier culverts at
stream crossings on its forest roads statewide within
lands that it owned as of that year. Since that date,
WDNR has not conducted a formal culvert inventory.

3.65 The 1initial WDNR barrier culvert
inventory, completed in 2001, identified potential
barrier culvert sites using road maps and stream
location maps that contain inaccuracies and omissions
of both streams and roads.

3.66 Because of assumptions made during the
WDNR inventory process, WDNR’s barrier culvert
inventory included some culverts on streams that do
not have fish, and excluded some blocking culverts
where salmon are present. WDNR, Plaintiff Tribes
and others have identified additional fish-bearing
streams on WDNR lands, and additional barrier
culverts under WDNR roads, which were not
1dentified during WDNR’s formal inventory.

3.67 As part of its program to consolidate its
upland holdings in the state, WDNR sells, purchases
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or exchanges forestlands on a monthly basis. When
WDNR adds to, reduces, or exchanges its upland
holdings, it affects both the number of roads and
culverts beneath those roads. These additional
culverts undergo a preliminary assessment for fish
passage during the exchange appraisal process and
are included in WDNR’s inventory once the purchase
or exchange is finalized.

3.68 Following the completion of WDNR’s
culvert inventory in 2001 and taking into account
adjustments to the inventory, WDNR identified 860
culverts within the Case Area to remediate because
they were barriers to either resident or anadromous
fish. As of April 2009, the WDNR culvert database
showed 455 remaining culverts that are barriers to
either resident or anadromous fish under roads it
manages on lands within the Case Area. As of April
2009, WDNR has identified 228 culverts within the
Case Area which are anadromous barriers.

3.69 In 2007, WDFW completed its efforts to
identify barrier culverts at stream-road crossings on
lands it owns or manages in the Case Area except for
some water access sites and lands WDFW acquired
within the past 2 years. Because its initial inventory
has not been fully completed statewide, WDFW has
not yet developed a plan for reassessing WDFW-
owned culverts that WDFW has previously
determined to be passable.

3.70 As of March 2009, the WDFW culvert
database showed 89 fish passage barrier culverts on
State Parks lands within the Case Area, of which 28
have at least 200 meters of salmon habitat both
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upstream and downstream. State Parks has corrected
one of its barrier culverts in the Case Area.

3.71 As of July 2009, WDFW had identified 71
fish passage barrier culverts under roads on its lands
in the Case Area, of which 51 have at least 200 meters
of salmon habitat both upstream and downstream.

CULVERT INVENTORY, ASSESSMENT,
AND PRIORITIZATION

3.72 Before 1998, to determine whether a
culvert passed fish, the State relied upon the
professional judgment of biologists and engineers. In
the 1990s, the WDFW published a standardized
methodology for assessing culverts for fish passage.
The most recent version is entitled Fish Passage
Barrier and Surface Water Diversion Screening
Assessment and Prioritization Manual (WDFW 2000)
(Exhibits AT-051 and W-087-E) (hereinafter referred
to as WDFW’s Assessment Manual (2000)). Some
Tribes and federal agencies have used the WDFW
methodology to assess culverts for fish passage.

3.73 Since 1998, to determine whether a culvert
meets the maximum velocity and other requirements
of WAC 220-110-070 (3)(b)(i1) (Exhibit W-089-F),
WDFW has relied on evaluation of physical
characteristics of the culvert. WDFW refers to this as
a “Level A” barrier assessment. This assessment is
described in WDFW’s Assessment Manual (2000)
(Exhibits AT-051 and W-087-E).

3.74 In some cases, WDFW considers physical
characteristics of the culvert insufficient by
themselves to assess barrier status. In such cases it
assesses the potential barrier using hydraulic
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calculations, known as a “Level B” analysis. This
assessment is described in WDFW’s Assessment
Manual (2000) (Exhibits AT-051 and W-087-E).

3.75 Level B barrier assessment requires a
determination of the area of drainage basin upstream
of the culvert. Level B assessment is difficult or
1mpossible in many cases, particularly for sites within
floodplains or tidal streams or having multiple
parallel culverts, or culverts set at an unusual
gradient.

3.76 Because streams are dynamic in nature,
periodic re-assessment or monitoring of culverts is
necessary.

3.77 WDFW uses the hydraulic criteria for
adult trout in Table 1 of WAC 220-110-070(3) (Exhibit
W-089-F) to determine whether or not a culvert is a
barrier to juvenile salmon.

3.78 The WDFW developed the Priority Index
methodology as a tool for organizing information, to
help decision-makers prioritize culverts for correction.
It is not law. Although the State calculates Priority
Index values for many of its barrier culverts, those
values do not control the order in which culverts are
repaired and do not represent a “priority list.” Other
factors may cause a culvert with a lower PI score to be
corrected before a culvert with a higher PI score.

3.79 In its initial inventory completed in 2001,
WDNR determined Priority Index values (“PI values”)
for barrier culverts. WDNR has not updated those
values subsequently, nor has it determined PI values
for barrier culverts that were not identified in the
initial inventory.
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3.80 Each of WDNR’s regions has its own
protocols that it follows to reassess habitat.

3.81 Because of the time and expense
associated with determining habitat gain in the field,
WDNR has used a GIS-based process to calculate the
habitat gain. Since 2001, WDNR regions have used
the RMAP process and their own prioritization
methods to determine when barriers will be removed.

3.82 WDNR does not have direct knowledge of
all of the culverts located upstream or downstream of
its culverts.

3.83 The relative location (upstream or
downstream) of barrier culverts in relation to one
another is not uniformly maintained in the State’s

Fish Passage and Diversion Screening Inventory
(FPDSI) database.

3.84 The WDFW, under a contract with
WSDOT, has been assessing the extent and condition
of habitat above and below WSDOT barrier culverts
1n order to help prioritize corrections.

3.85 As of October, 2009, the WDFW estimated
that it will complete its habitat assessments and
prioritization for all WSDOT barrier culverts in the
Case Area by dJanuary 2013, assuming present
staffing levels. Priority Index values have not been
calculated for every fish barrier. In the absence of
complete habitat assessment information, it 1is
possible to create a Surrogate PI (SPI) using
Geographic Information Systems (GIS) data. WDFW
sometimes uses surrogate Pls to decide where to focus
habitat assessment efforts before identifying projects
for scoping.
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3.86 Fishery scientists use marine survival
rates to annually estimate how many Coho salmon
smolts will survive to enter fisheries as adults. These
annual estimates of adult abundance, by stock, are
compared to the average stock abundance during the
FRAM Coho Base Period and that proportion is used
in annual pre-season modeling — designated as a stock
specific “Abundance Scalar”. These stock scalars vary
from year to year as they reflect both the
environmental conditions that produced the out-
migrating smolts (freshwater survival) and the
resulting adults (marine survival).

STATE CULVERT CORRECTION
PROGRAMS

3.87 In 1990, WDFW and WSDOT executed a
Memorandum  of Understanding  Concerning
Compliance With the Hydraulic Code (Exhibits AT-
153 and W-087-B). Among other things, the agencies
agreed to conduct an inventory of fish passage
barriers on WSDOT rights-of-way.

3.88 In 1997, the Washington State legislature
created the Fish Passage Task Force.

3.89 In December 1997, the Fish Passage Task
Force reported to the State legislature that fish
passage barrier culverts are a “key factor” in the wild
salmon equation. It concluded that “Clearly, the
creation of new barriers must be prevented and the
rate of barrier correction must be accelerated if
Washington wild salmon and trout stocks are to
recover.” Since 1997, the state agencies have
1dentified fish passage barriers under their roads and
have accelerated the rate of correction of such
barriers.
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3.90 The WDFW and State Parks each have
asserted a goal of correcting their barrier culverts by
July 2016.

3.91 The State currently has set no deadline for
the WSDOT to correct all of its barrier culverts.

3.92 The primary factor determining the rate at
which the State can correct fish barrier culverts is the
level of funding for such corrections.

3.93 The WDFW determines that a barrier
culvert is “corrected” when i1t has been removed,
replaced or modified in such a way as to meet the
hydraulic design criteria of WAC 220-110-070(3)
(Exhibit W-089-F).

3.94 According to the WDFW Assessment
Manual (Exhibits AT-051 and W-087-E), “A
significant reach is defined as a section of stream
having at least 200 linear meters of useable habitat
without a gradient or natural point barrier. . . . An
exception to the significant reach threshold may occur
if high quality . . . habitat exists upstream of the
barrier in anadromous waters.”

3.95 WSDOT-owned culverts that are fish
passage barriers are largely remediated through two
different funding structures. First, fish barriers can
be remediated as part of a capital construction project
when the barriers fall within the boundaries of a
highway construction project. This funding comes
from the capital part of the Transportation budget.
Second, fish passage barriers can be addressed with
funding from the WSDOT I-4 (aka, Environmental
Retrofit) budget.



149a

3.96 WSDOT and WDFW have agreed
pursuant to a Memorandum of Agreement (W-093-G)
that barrier culverts shall be corrected as part of a
highway project when in-stream work at the site of
the culvert requires that WSDOT obtain a Hydraulic
Project Approval (“HPA”).

3.97 The Washington State Salmon Recovery
Funding Board has no record of WSDOT ever
receiving grant award funds towards a culvert or fish
passage project.

3.98 WDFW has received grants for culvert
inventory work, but as of January 2009, not for culvert
correction or monitoring.

3.99 About 20% of WDNR’s barrier remediation
projects have been accomplished by requiring timber
purchasers to correct culverts as part of a timber sale
contract. WDNR pays for corrections to its barrier
culverts not remediated by timber purchasers
principally through fees on timber sales that are
credited to the Access Road Revolving Fund (“ARRF
Fund”). The ARRF Fund is a non-appropriated
account managed by the WDNR to maintain, repair,
and reconstruct access roads, or public roads used to
provide access to public lands. RCW 79.38.050.
WDNR also uses grant funds and FEMA funds to
correct small numbers of culverts.

3.100 For the biennia covering the period from
2007-11, WDNR did not request any appropriations of
general funds from the State legislature for correction
of barrier culverts on state-owned trust lands. WDNR
requested such funds in its proposed budget for the
2005-2007 biennium and in prior biennia for other
road maintenance work, but the requested funds were
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not appropriated by the legislature. WDNR requested
and received general fund monies for seven barrier
culvert remediation projects on non-trust lands
dedicated to conservation (called Natural Area
Preserves and Natural Resource Conservation Areas).

3.101 The funding available from the ARRF
Fund for culvert corrections, and the number
corrected as part of timber sales, depend in part on the

volume and price of timber sold and harvested from
WDNR lands.

3.102 Before 2001, WDNR had no deadline for
correcting its fish passage barrier culverts.

3.103 Prior to 2006, the WDNR did not have
sufficient funding to correct all of its barrier culverts
by July 2016.

3.104 WDNR believes 1t will be able to correct
its anadromous barrier culverts within the Case Area
prior to July 2016, which is the deadline set by State
law.

3.105 State agencies request separate
appropriations for their operating and capital
budgets. The budget requests for WDFW, WDNR and
State Parks are made as part of the general budget
and WSDOT’s budget requests are included in a
separate transportation budget. Funds for culvert
work on lands or roads an agency manages may fall
within its capital budget or its operating budget, or
the transportation budget.

3.106 As of January 2009, WDFW reports that
1t has expended approximately $2,000,000 to fix state-
owned barriers in the Case Area since 1999. WDFW
includes dams, fishways as well as culverts in “state
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owned barriers.” Also included within the $2,000,000
was some post-construction monitoring.

3.107 WDFW has prepared a 10-year project
planning document for correcting by July 2016 its
statewide fish passage barriers.

3.108 The WDNR has determined the average
cost of remediating its barrier culverts as follows:

a) no slope design method: $41,000
b) stream simulation design method: $54,000
c) bridge: $123,000.

The average of all three types of structures is
approximately $81,000. However, none of those
figures includes costs for the engineering related to
the design of the replacement structure, which are
typically around 10% of the total project cost. WDNR
estimates the average cost to remove a culvert from a
forest road that is being abandoned is $13,000.

3.109 WDFW estimates that the average cost to
correct its fish passage barriers is $230,000 in 2008
dollars.

3.110 In the transportation budget, the State
legislature may re-appropriate funds not expended by
the end of the biennium. Such re-appropriations are
made at the subprogram level and are not project
specific.

3.111 WSDOT has tracked the costs of
performing stand-alone barrier correction projects
through its I-4 Environmental Retrofit program.
WSDOT has not been able to track the costs of
corrections undertaken as part of a larger highway
1mprovement project because the barrier replacement
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costs are not easily segregated from the cost of the rest
of the project. For example, documentation of the costs
of cement is typically for the entire project, without an
easy way to extract how much was exclusively used
for the culvert construction.

3.112 The funding source (federal versus state),
the bidding environment, and labor laws can all affect
the cost of the project.

3.113 The Washington State Legislature could
designate specific additional revenue sources for fish
passage barrier remediation in a manner similar to
the current “Nickel” (5 cent per gallon special gasoline
tax) or Transportation Partnership Act (“TPA”) (9.5
cent per gallon special gas tax) programs either as
additional programs or when the current Nickel and
TPA programs expire.

3.114 The State Legislature could reprioritize
some portions of the Transportation Budget to
increase funding for fish passage barrier remediation,
but only at the expense of other projects and
responsibilities.

3.115 Current bidding on WSDOT construction
projects 1is typically running 15 to 20 per cent lower
than the WSDOT engineers’ pre-bid estimates of
project costs.

3.116 WSDOT highway construction projects
are categorized as either improvement or preservation
programs within the state transportation budget.
WSDOT improvement projects are aimed at
correcting  specific  deficiencies  within  the
transportation system or network. WSDOT’s
improvement program consists of both safety and
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mobility projects. WSDOT preservation projects are
aimed at preserving at-risk roads and bridges.

3.117 In addition to the fish passage retrofit
barrier program, both the chronic environmental
deficiencies (CED) program and the stormwater
retrofit program provide benefits to fish survival.
Chronic environmental deficiencies are locations
along the state highway system where recent,
frequent, and chronic maintenance needs are causing
impacts to fish and fish habitat. An example of a CED
1s erosion of a road prism from a stream close to a state
highway.

3.118 WSDOT mobility projects typically
consider barrier corrections when known and when
HPAs are required. Since 1991, WSDOT has
completed 143 fish passage projects statewide in the
course of Transportation projects, of which 32 require
additional work to meet current passage criteria.

3.119 Culverts owned by WDNR, WDFW and
State Parks are generally found underneath narrow
unpaved roads which carry a smaller amount of traffic
compared to the average state highway. For these
reasons, the cost of correcting these culverts is less
than the cost of correcting culverts under state
highways.

3.120 The budget for WSDOT is largely funded
from the 37.5 cents per gallon gas tax. The projected
revenue from the gas tax for the 2009-2011 biennium
based on the March 2009 forecast is $2.653 billion.
This tax i1s directed into the Motor Vehicle Fund for
disbursement. An additional $373 million is projected
to be collected from licenses, permits, and fees that is
available to be paid into the Motor Vehicle Fund.
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3.121 The net disbursement of the 37.5 cents
per gallon tax is as follows: 9.5 cents is dedicated to
projects specified in the Transportation Partnership
Act (“TPA”) that was enacted in 2005. The 9.5 cent
TPA tax was enacted with restrictions that the
revenue raised by the tax can only be spent on projects
that have been specified and approved by the
legislature. Another 5 cents of the gas tax is dedicated
to the projects specified by the Legislature when the
Nickel tax was passed. The Nickel tax is scheduled to
sunset when the projects specified by the Legislature
have been completed and the bond debt has been
retired. The cities and counties receive 11 cents from
the gas tax revenue. Another 4 cents of the gas tax
revenue is dedicated to paying bond debt.

MONITORING AND MAINTENANCE

3.122 Culverts have a hydraulic design life of
30 to 80 years, depending on their material and other
factors.

3.123 All culverts will require some level of
maintenance during their useful life to ensure
hydraulic function.

3.124 The parties are unaware of any studies
that have estimated or determined the rate at which
currently passable culverts may become fish passage
barriers in the future or identified methods for
estimating or determining such rates.

3.125 Culverts that are not fish passage
barriers when installed may become barriers over
time due to erosion, hydrologic changes, and other
natural processes.
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3.126 WDFW monitors WSDOT barrier culvert
correction projects built with dedicated funding for
one year after construction. WDFW conducts spawner
surveys on some culverts that have been corrected to
verify that adult salmon are getting through the new
structure and spawning upstream of it. Projects that
failed to meet fish passage criteria are listed as
barriers in the Fish Passage and Diversion Screening
Inventory database and/or scoped and programmed
for correction along with other barriers.

3.127 The Forest Practices Rules require
WDNR to maintain fish passage in its culverts. After
major storm events, WDNR visually inspects large
culverts for damage.

3.128 Fishways are formal structures that
include specific features to optimize fish-passage
conditions, providing maximum vertical gain over a
given distance. Fishways applied at culverts typically
consist of a series of pools separated by weirs that
control the elevation differential between pools.

3.129 Fishways require regular inspection and
maintenance.

3.130 WSDOT contracts with WDFW to inspect
its fishways.

SALMON RECOVERY EFFORTS

3.131 The WDFW has recognized that culverts
must be corrected in order to accomplish the State’s
salmon recovery efforts and to comply with several
laws including fish passage laws and the new Forest
Practices Rules.

3.132 The State Salmon Recovery Funding
Board has worked with Indian Tribes and others to
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correct fish passage barrier culverts with the result
that habitat previously inaccessible to fish has become
accessible. Since 1999, the SRF Board has awarded
funds for salmon habitat restoration projects, such as
placement of large woody debris, planting of riparian
vegetation, and removal of fish passage barrier
culverts. The primary sources of SRF Board funding
are the Washington State Legislature and the federal
Pacific Coastal Salmon Recovery Fund.

3.133 None of the recovery plans identified in
the Statewide Strategy to Recover Salmon, i.e.,
recovery plans for Puget Sound Chinook; Hood Canal
Summer Chum; Lower Columbia Chum; Lower
Columbia Steelhead; Lower Columbia Chinook;
Lower Columbia Coho; Middle Columbia Steelhead,;
Upper Columbia Steelhead; Upper Columbia
Chinook; Snake River Spring Chinook; and Snake
River Steelhead, obligate any party other than the
National Marine Fisheries Service and thus are
neither enforceable nor regulatory.

3.134 The federal government provides some of
the funds spent by the State for correction of barrier
culverts and for other salmon recovery activities.
Much of the grant money awarded by the Salmon
Recovery Funding Board comes from the Pacific
Coastal Salmon Recovery Fund. Tribes have been the
recipients of some of these funds. Pretrial Order, Dkt.
# 614, pp. 5-30.

This concludes the admitted facts. The
Court further finds as follows:

4. At the time of trial in 2009, WDFW had
1dentified 807 WSDOT barrier culverts which blocked
more than 200 meters of salmon habitat upstream of
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the culvert. Admitted Fact 3.63. Fisheries scientists
have identified approximately 1,000 miles of stream,
comprising nearly 4.8 million square meters of stream
habitat upstream of blocked culverts. State Exhibit
AT-323. This habitat is unavailable to salmon moving
upstream to spawn.

5. The correction of human-caused barriers is
recognized as the highest priority for restoring salmon
habitat in the Case Area. Declaration of Mike Henry,
Ex. AT-004.

6. Fish, especially salmon, continue to be an
important part of the Tribes’ history, identity, and
culture.

7. Salmon  abundance has  declined
precipitously from treaty times, but particularly in
the last few decades. Numerous salmon stocks that
originate or are fished in the Case Area have been
listed as threatened or endangered under the
Endangered Species Act (“ESA”). These stocks include
Puget Sound Chinook, Lower Columbia River
Chinook, Ozette Lake Sockeye, Puget Sound
Steelhead, and Hood Canal Summer Run Chum.

8. Both treaty and non-treaty harvests have
declined substantially since the time of the first
decision in U.S. v. Washington, 384 F. Supp. 312
(W.D. Wash. 1974) (“Boldt Decision”).

9. The decline in abundance of salmon has
greatly reduced fishing opportunities for the Tribes.
Tribal members have been forced to greatly limit the
amount of time they fish, and the areas fished. The
reduced fishing opportunity has contributed to a
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decline in the number of tribal members who are now
engaged in the traditional activity of fishing.

10. The reduced abundance of salmon and the
consequent reduction in tribal harvests has damaged
tribal economies, has left individual tribal members
unable to earn a living by fishing, and has caused
cultural and social harm to the Tribes in addition to
the economic harm.

11. Tribal members learn fishing skills from
older members of the Tribe. Reduced fishing
opportunities interfere with the learning process for
younger fishermen and women.

12. Reduced salmon harvests interfere with the
Tribes’ traditional First Salmon Ceremonies, which
traditionally utilize fish from local streams. Tribal
members are also less able to provide salmon for other
ceremonies such as naming ceremonies, weddings,
and other gatherings.

13. The Tribes are at present unable to harvest
sufficient salmon to meet their needs and provide a
livelihood for those tribal members who desire to fish
for salmon for a living.

14. Salmon production is directly related to the
amount and quality of habitat available. Loss and
degradation of habitat have greatly reduced salmon
production in the Case Area.

15. Cyclical patterns in ocean conditions and
other natural disturbances cannot account for the
persistent, long-term downward trend in Case Area
salmon populations.

16. Reductions in salmon harvests by tribal and
non-tribal fishers, leaving more adult fish to spawn,
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will not result in substantial increases in salmon
production unless accompanied by gains in habitat,
particularly spawning ground.

17. A fish passage barrier culvert is a culvert
that impedes the passage of any life stage of any
species of anadromous fish at any flow level which
would allow the passage of fish, but for the culvert.
This includes all culverts identified as barrier culverts
under the 2000 WDFW Barrier Assessment manual.

18. The Washington Administrative Code
(“WAC”) contains rules and expresses policies
governing state agencies. WAC 220-110-010 under the
Hydraulic Code Rules states that it is the intent of
WDFW to provide protection for all fish life through a
statewide system of “consistent and predictable
rules.” The technology provisions of WAC 110
represent “common provisions for the protection of
fish life for typical projects proposed to the
department.” Id. The regulations represent “the best

available science and practices related to protection of
fish life.” Id.

19. WAC regulations applicable to the
Washington Forest Practices Board provide that “[t]o
protect water quality and riparian habitat, roads
must be constructed and maintained in a manner that
will prevent potential or actual damage to public
resources.” WAC 222-24-010(2). This “will be
accomplished by constructing and maintaining roads
so as not to result in the delivery of sediment and
surface water . . . in amounts that preclude achieving
desired fish habitat and water quality” and by
“providing for fish passage at all life states” (referring
to the WDFW Hydraulic Code). Id.
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20. Fish passage barrier culverts have a
negative impact on spawning success, growth and
survival of young salmon, upstream and downstream
migration, and overall production. According to
“Extinction is Not an Option: Statewide Strategy to
Recover Salmon” (September 1999),

Unnatural physical barriers interrupt adult
and juvenile salmonid passage in many
streams, reducing productivity and
eliminating some populations. Barriers
may also cause poor water quality (such as
elevated temperature or low dissolved oxygen
levels) and unnatural sediment deposition.
Impaired fish access is one of the more
significant factors limiting salmonid
productivity in many watersheds.

Fish blockages or barriers are caused by dams,
culverts, tide gates, dikes, and other instream
structures. . . . These structures block fish
access to an estimated 3,000 miles of
freshwater spawning and rearing habitat.

Ex. AT-114, at I11.17-18 (emphasis added).

21. Young salmon, which do not have the
swimming power of adults, are more easily blocked by
barrier culverts. As a result, they may never migrate
to the ocean, reach maturity, and return to spawn.

22. The negative effect of culverts is not limited
to blocking actual passage of fish and preventing them
from reaching spawning grounds. Improperly
designed culverts may result in loss of spawning and
rearing habitat due to shortening and simplification
of the channel, loss of pools and other complex
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habitats, elimination of riparian vegetation, changes
in litter and food sources, improper filtration of
sediment, and other adverse impacts on the stream.
Testimony of Dr. Martin Fox, AT-001, p. 2.

23. Culverts may also cause negative effects on
stream quality and fish habitat by altering the water
velocity, which may cause sedimentation or erosion,
and may ultimately result in a “perched” culvert
which 1s a barrier to upstream fish movement. Red
Cabin Creek on State Route 520 provides an example
of a culvert filled with sediment. AT-010-8 to AT-010-
12. A culvert blocked with sediment may divert water
into adjacent ditches and channel, causing erosion
and stranding fish, leading to additional mortality of
adult and juvenile salmon. AT-010-13.

24. Culverts which are improperly designed,
installed, or maintained may completely bar salmon
from access and cause local extirpation of a run.
Testimony of Mike McHenry, AT-004, p. 4. For
example, Chinook salmon from Pysht River and
Morse Creek on the Olympic Peninsula are locally
extirpated. Id., p. 3.

25. A 1994 analysis of loss of coho salmon
production in the Skagit River watershed determined
that 6% to 13% of the loss throughout the watershed
was attributable to barrier culverts. When tributaries
alone were analyzed, 44% to 58% of the loss of salmon
production was attributable to barrier culverts. AT-
010, p. 10.

26. Culverts which do not allow the
downstream movement of woody debris and sediment
have a negative impact on the downstream spawning
grounds and general stream habitat. Such culverts
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also may become blocked with debris and fail during
high water events, causing severe erosion and damage
to habitat downstream. The effect on salmon
populations can be “devastating.” Testimony of
Lawrence Wasserman, AT-010, p. 28.

27. State-owned barrier culverts are so
numerous and affect such a large area that they have
a significant total impact on salmon production.
WDFW categorizes culverts as blocking “significant
habitat” when there is at least 200 meters of
inaccessible habitat upstream of the culvert. As of the
trial date in 2009, there were 1,114 state-owned
culverts in the Case Area, including at least 886 that
blocked “significant habitat,” including 807 such
culverts under roads built or maintained by WSDOT,
28 under the control of State parks, and 51 under the
control of WDFW. WDFW records showed at that time
that State-owned barrier culverts blocked salmon
access to an estimated 1,000 miles of stream and
nearly five million square meters of habitat. Admitted
Facts 3.64 - 3.71. A WSDOT spreadsheet inventory of
the culverts and the amount of spawning and rearing
habitat blocked by each appears in the record at
AT-323.

28. In the year of the trial and two following
years, 2009 - 2011, WSDOT completed twentyfour
barrier culvert replacement projects. Tribes’ Post-
Trial Supplemental Brief, Dkt. # 751, p.5; Declaration
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of Alix Foster, Dkt. # 749, Exhibit A, pp. 8-15.2 Tables
5 and 7 in the WSDOT Fish Passage Barrier
Inventory: Progress Performance Report (July 2012)
(“2012 Barrier Inventory”) provide these figures for
Regions 1, 2, and 3 (Northwest, North Central, and
Olympic Regions). (Twenty-five projects are listed for
the years 2009 - 2011, but one, at Wagley’s Creek, is a
dam removal rather that replacement of a culvert.) At
this rate of eight projects per year, assuming no new
barrier culverts were to develop, it would take the
State more than 100 years to replace the “significantly
blocking” WSDOT barrier culverts that existed in
2009.

29. Estimates based on an assumption of no
new barrier culverts are unsound, as new barrier
culverts have in fact been identified since 2009.
WSDOT reported 1,158 fish passage barrier culverts
in the Northwest and Olympic Regions in 2009. See,
WSDOT Fish Passage Barrier Inventory: Progress
Performance Report (July 2009) (“2009 Barrier

2 This supplemental brief and supporting
declarations were filed at the Court’s direction. The
Court requested supplemental memoranda of the
parties to address changes in the facts that may have
occurred since the time of trial. The Declaration of
Alix Foster presents facts that appear in the WSDOT
Fish Passage Inventory Progress Performance Report
(July 2012), a State document of which the Court may
take judicial notice. The document is available online
at www.wsdot.wa.gov/ and a copy of this document is
attached as Attachment B to this Order.
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Inventory”), AT-072, p. 7. The 2012 WSDOT report
lists a total of 1,236 fish passage barriers culverts in
these same two regions. The number of barriers with
significant habitat gain in these two regions alone has
increased from 883 to 930. Compare, Table 2 in the
2009 Barrier Inventory with Table 2 in the 2012
Barrier Inventory (attached as Attachment B to this
Memorandum and Order).

30. According to the Declaration of Paul
Wagner filed in support of the State’s supplemental
memorandum, WSDOT works with WDFW to
reassess barrier culverts. This reassessment leads to
the statewide totals reported in the 2012 Barrier
Inventory. Declaration of Paul Wagner, Dkt. # 746,
8. As of the date of that report, the total number of
WSDOT fish passage barriers, state-wide, was 1,988,
of which 1,519 were barriers with significant habitat
gain. Id; 2012 Barrier Inventory, Table 2. Of the 1,519
barriers with significant habitat gain, 817 lie within
the Case Area. Id., q 8.

31. The increase in the total number of WSDOT
barrier culverts has occurred despite the fact that
twenty-four barrier culverts in the Case Area have
been corrected since 2009. Extrapolation from these
data would lead to the untenable conclusion that
under the current State approach, the problem of
WSDOT barrier culverts in the Case Area will never
be solved.

30. WDFW and DNR have achieved greater
success than WSDOT in constructing remedies for
barrier culverts. From 2009 through 2012, WDFW
remedied twenty-eight barrier culverts in the Case
Area, resulting in 46,415 linear meters of habitat gain
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upstream of these culverts. Declaration of Julie
Hennings, Dkt. # 744, 99 5, 9-10. This work was the
result of appropriations to WDFW by the legislature
of $1,000,000 for the 2009-11 biennium and
$2,731,000 in the 2011-13 biennium. Id., 9 9, 10. An
additional $1,495,000 was appropriated in 2012 from
the Jobs Now! Act to correct fish passage barriers on
WDFW land, of which $810,000 was for correction of
culverts within the Case Area. Id., § 10.

31. As of January 29, 2013, there remained
fourteen culverts which blocked more than 200 meters
of salmon and steelhead habitat on WDFW lands in
the Case Area, and another five culverts which
blocked less than 200 meters of anadromous fish
habitat in the Case Area. Declaration of dJuly
Hennings, Dkt. # 744, q 6.

32. From 2009 through 2012, DNR remediated
126 barrier culverts in the Case Area. Declaration of
Alex Nagygyor, Dkt. # 740, 9 5. DNR has eighty-seven
culverts which pose barriers to anadromous fish
remaining at this time. Id.

33. Most of the funds available to DNR for
correcting barrier culverts come from the Access Road
Revolving Fund (“AARF”), which is derived from
income from timber sales. Id., 4 10. During the 2011
to 2013 biennium, DNR also received $5,700,000 from
the State’s Capital Budget (Building and Construction
Account) for Road Maintenance and Repair Plan
(“RMAP”) work, which includes culvert repair. Id.,
11. DNR has received additional funds, totaling
$4,000,000 from FEMA (Federal Emergency
Management Agency). Id, § 12.
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34. State Parks has corrected one barrier
culvert since the 2009 trial. Declaration of Deborah
Peterson, Dkt. # 742, § 7. It is estimated that twenty-
three significant barrier culverts remain in the Case
Area on land under the control of State parks. Id., 9 5.

35. The State Forest Practice Board has
promulgated regulations under the Forest Practices
Act which provides that the goals for road
maintenance and culvert replacement established in
WAC 222-24-010 (set forth in relevant part above in
FF 19) are “expected to be achieved by October 31,
2016.” WAC 222-24-050. This regulation is binding on
DNR and has been adopted by WDFW and State
parks. See, Admitted Fact 3.90. The original date of
July 1, 2016 has been extended to October 31, 2016.
Declaration of Alex Nagygyor, Dkt. # 740, § 15.

36. WDFW has stated its intention to remedy
six of the remaining fourteen culverts which block
more than 200 meters of upstream habitat before the
2016 deadline. Id., § 12. WDFW represents that the
remaining eight culverts pose challenges such as
interference with hatchery operations, or access
1ssues, which i1t will discuss with the Tribes. Id.

37. If DNR maintains the rate of barrier
correction that it has achieved over the past three
years, the remaining eighty-seven barrier culverts
will be corrected by the 2016 deadline. Declaration of
Alex Nagygyor, Dkt. # 740, § 16.

38. Correction of fish passage barrier culverts
1s a cost-effective and scientifically sound method of
salmon habitat restoration. It provides immediate
benefit in terms of salmon production, as salmon
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rapidly re-colonize the upstream area and returning
adults spawn there. Exhibit AT-004, p. 12.

39. Restoration of salmon runs through
correction of State-owned culverts benefits both Tribal
and non-Tribal fisherman.

40. Species listed under the Endangered
Species Act (Puget Sound Chinook, Hood Canal
summer chum salmon, and Puget Sound steelhead)
are monitored by the National Marine Fisheries
Service (NMFS). The data and conclusions are
published in periodic status reviews. Plaintiff United
States of America presented selected pages from the
NMEFS December 10, 2010 Status Review Update for
Pacific Salmon and Steelhead Listed under the
Endangered Species Act. Declaration of Yvonne
Marsh, Dkt. # 736, Exhibit 1. The status report
identifies risk factors for Puget Sound Chinook as
“high fractions of hatchery fish in many populations
and widespread loss and degradation of habitat.” Id.,
p. 2. Noting a recent decline in productivity of the
Hood Canal summer chum salmon, the status report
suggests that “improvements in habitat and
ecosystem function [are] needed.” Id., p. 3. For Puget
Sound steelhead, the status report makes the
alarming observation that “steelhead in the Puget
Sound DPS [distinct population segment] remain at
risk of extinction throughout all or a significant
portion of their range in the foreseeable future. ..” Id.,
p. 4. The Biological Review Team identified
“degradation and fragmentation of freshwater
habitat, with consequent effects on connectivity, as a

primary limiting factor and threat facing the Puget
Sound steelhead DPS.” Id.
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41. NMFS is responsible for implementing
Section 7 of the Endangered Species Act (ESA) for
actions that affect habitat of threatened or
endangered species. Federally funded or permitted
actions by the State of Washington which affect
anadromous fish, such as repair or replacement of
culverts, require consultation with NMFS under
Section 7 and, where the action potentially effects
listed species, the preparation of a biological opinion.
Declaration of Steven Landing, Dkt. # 737, 99 1-2.
NMFS has issued programmatic biological opinions
that address culvert repair and replacement by the
State of Washington to streamline the process. If the
project satisfies certain design criteria, the federal
agency can issue a permit or provide funding without
further Section 7 consultation with NMFS. Id., § 3.

42. On December 12, 2012, NMFS issued a
programmatic biological opinion for the Federal
Highway Administration (FHWA) and Army Corps of
Engineers for the WSDOT’s Preservation,
Improvement, and Maintenance Activities program.
This programmatic opinion covers projects conducted
by WSDOT, including projects within the Case Area,
which are funded by the FHWA, or permitted by the
Corps, and include specified activities such as culvert
repair and replacement. Id., § 5. There is an even
more streamlined “fast track” process for projects that
involve culverts which block passage of ESA-listed
species. Id., 4 6.

43. In order to qualify for these expedited
permits, projects that replace culverts on streams
with listed species must apply the WDFW stream
simulation or no-slope design criteria. These design
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criteria are relied upon by NMFS to ensure fish
passage. Id., 9 7.

44. The State of Washington has invested a
great deal of time and money in developing the Fish
Passage Priority Index referred to in FF 3.78. WSDOT
has invested $3,800,00 for fish passage barrier
inventory and prioritization since October, 2009.
Declaration of Paul Wagner, Dkt. # 746, 9 6. In the
2009-2011 biennium, WSDOT and WDFW began to
reassess culverts thought to have the highest
likelihood of becoming barriers, in order to evaluate
their current status. Id., 9§ 8. This reassessment led to
the July2012 statewide totals listed in FF 29-30.
Nowhere in this declaration does Mr. Wagner connect
the twenty-four culverts that were corrected by
WSDOT within the Case Area in 2009 - 2011 (FF 28)
with the assessment and prioritization process.

45. Only four of the twenty-four fish passage
barriers corrected by WSDOT in 2009 - 2011 were
among the 163 culverts identified by the State for
priority in correction. See, State of Washington Post-
Trial Brief, Dkt. # 663, p. 13-14; AT-323; 2012 Barrier
Inventory, Tables 5 and 7.

46. Priority Index numbers range from 1 to 62.
Declaration of Michael Barber, W-088, § 12. The
higher the number, the higher the priority to fix the
culvert. As of 2009, most (but not all) WSDOT barrier
culverts with a PI greater than 20, and no additional
barrier culverts in the watershed, had been fixed. Id.

47. PI numbers for the twenty-four WSDOT
culverts which were repaired or replaced in the Case
Area in 2009 - 2011 ranged from 6.36 (Yarrow Creek
tributary on SR 520) to 26.44 (Terrell Creek culvert
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replacement on SR 542). 2012 Barrier Inventory,
Tables 5 and 7.

48. The State of Washington asserted at trial
that the average cost to replace a WSDOT culvert
would be $2,300,000. However, the actual cost of
construction for twelve WSDOT stream simulation
culvert projects completed prior to the 2009 trial
ranged from $413,000 to $1,674,411; the average cost
for the twelve was $658,639 each. AT-101, Fish
Passage Projects Completed with Dedicated I-4 Funds.

49. WSDOT has provided with its supplemental
memorandum a table titled “WSDOT Barrier
Correction Projects Completed since June 2010.”
Declaration of Paul Wagner, Dkt. # 746, Exhibit A.
The table lists thirty-one barrier correction projects
statewide, of which twenty-four used either the
stream simulation design or a bridge. Mr. Wagner
states that the average cost of these twenty-four
WSDOT projects was $1,827,168. Id., § 9. However, it
1s difficult to confirm this figure from the tables, as
eight of the stream simulation culvert projects, along
with four of the “no-slope” design projects, have no
cost listed. It appears these twelve are the ones
described by Mr. Wagner as “constructed and funded
as a part of other transportation projects.” Id., § 5. See
FF 3.111.

50. Full-span bridges across streams, and
stream simulation culverts, offer superior fish
passage and habitat benefits compared to hydraulic
design and no-slope culverts. Stream simulation
culverts are less likely than hydraulic design or no-
slope culverts to become fish passage barriers in the
future. Bridges or stream simulation culverts are the
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preferred  WSDOT choices. Declaration of Paul
Wagner, Dkt. # 746, 9 9.

51. Of the fish passage barrier corrections
undertaken by WSDOT since 1992, approximately
two-thirds have been undertaken as part of a highway
maintenance or improvement project, and one third
have been “stand-alone” projects funded through the
I-4 program.

52. A large portion of WSDOT’s funding comes
from the United States. According to documents
provided with the supplemental memorandum, the
State expects to receive over $22,000,000 for fish
passage barrier projects from the federal government
in the years 2011 to 2017. Declaration of Alix Foster,
Dkt. # 749, Exhibit 12. Of this amount, $15,813,000 1s
expected in the 2013-2015 biennium.

53. Combined with the federal funding for fish
passage barrier correction, the State anticipates
another $14,425,000 from the 2005 Transportation
Partnership Account, for a total of $37,387,000 for fish
passage barrier correction in the years 2011-2017. Id.

54. The WSDOT budget is separate from the
State of Washington operating budget and capital
budget, as demonstrated in “A Citizen’s Guide to
Washington State: 2012 Transportation Budget.”
Declaration of Alix Foster, Dkt. # 749, Exhibit 10.
According to this state document, for the 2011-2013
biennium, the State of Washington budget allocates
$60.9 billion to the Operating Budget, $9.9 billion to
the Transportation Budget, and $3.7 billion to the
Capital Budget. Id. The Operating Budget funds day-
to-day operations; the Capital Budget funds
acquisition and maintenance of buildings and
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facilities, including public schools and higher
education facilities; and the Transportation Budget
funds both operations and capital expenditures for
transportation, including road building, maintenance,
and repair. Id.

55. Of the $9.9 billion budgeted for
transportation, $7.88 billion is allocated to WSDOT.
1d.

56. The separation of the Transportation
Budget from the Operating and Capital budgets
ensures that money will not be taken from education,
social services, or other vital State functions to fund
culvert repairs.

57. The largest source of revenue for the
Transportation Budget is the state gas tax, which is
predicted to comprise 46.4% of the revenue available
to transportation services in the 2011 - 2013
biennium. Transportation Revenue Forecast Council:
November 2012 Transportation FEconomic and
Revenue Forecasts; Declaration of Alix Foster, Dkt.
# 749, Exhibit 11, Figure 2. Under the Washington
State Constitution, the gas tax revenue must be
devoted exclusively to transportation needs, including
correction of barrier culverts under State highways.

58. Total transportation revenues are expected
to rise in the years 2012 - 2016, compared to 2008 -
2012. Id., Figure 1. The Fiscal Year 2013 increase in
revenue is 5.6% over FY 2012. Id. Continued growth
1s predicted at an annual rate of 1.2% per year over
the next ten years. Id.

59. Much of this increased funding for
transportation could be used to correct WSDOT
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barrier culverts at a faster rate than has been
maintained previously.

60. There is no evidence that increased funding
toward correction of barrier culverts to meet the
State’s obligations under the Stevens Treaties will
compromise safety or mobility programs also funded
by the State’s Transportation Budget.

CONCLUSIONS OF LAW

1. The Court has jurisdiction over the parties
and the subject matter pursuant to Paragraph 25 of
the Permanent Injunction, as amended August 11,
1993 (“Paragraph 25”). U.S. v. Washington, 384 F.
Supp. 312, 419 (W.D. Wash. 1974); C70-9213, Dk.t #
13599. Pursuant to this section, the Court has
continuing jurisdiction to determine “whether or not
the actions, intended or effected by any party. . . are
in conformity with Final Decision #1 or this
injunction. . . .” Paragraph 25(a)(1). The construction,
maintenance, repair and replacement of culverts are
actions effected by the State of Washington which
may be evaluated for conformity with Final Decision
# 1. The Court also has jurisdiction to consider
“[d]isputes concerning the subject matter of this case
which the parties have been unable to resolve among
themselves,” and [s]Juch other matters as the court
may deem appropriate.” Paragraph 25(a)(4), (7). The
State and the Tribes have attempted to resolve this
issue and have been unable to do so without Court
involvement. The Court deems it appropriate to
resolve the dispute at this time.

2. The scope of this subproceeding includes only
those culverts that block fish passage under State-
owned roads. Stipulation of Plaintiffs and State of
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Washington Regarding Scope of Sub-Proceeding, Dkt.
#341, 9 1.

3. The Court is not limited in granting relief to
requiring that culverts identified as blocking fish
passage be repaired. The Court may use its equitable
powers to formulate a remedy consistent with orders
entered in this case. Stipulation, Dkt. # 341, § 2.

4. This Memorandum and Decision
incorporates all  previous rulings in this
subproceeding, including but not limited to rulings on
waiver and estoppel, the inapplicability of
constitutional defenses asserted by the State of
Washington, and the declaratory judgment entered in
favor of the Tribes on August 23, 2007. The State of
Washington’s motion for reconsideration of that

ruling, set forth in the post-trial memorandum, is
DENIED.

5. The Treaties were negotiated and signed by
the parties on the understanding and expectation that
the salmon runs were inexhaustible and that salmon

would remain abundant forever. Finding of Fact
(“FF”) 1-2.

6. Salmon stocks in the Case Area have
declined alarmingly since treaty times. A primary
cause of this decline is habitat degradation, both in
breeding habitat (freshwater) and feeding habitat
(freshwater and marine areas).

7. One cause of the degradation of salmon
habitat is blocked culverts, meaning culverts which do
not allow the free passage of both adult and juvenile
salmon upstream and downstream. Culverts which
block the upstream passage of adult salmon returning
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to spawn render large stretches of streambed useless
for spawning habitat, and reduce the number of wild
salmon produced in that stream. Culverts which block
stream areas in which juvenile salmon rear may
interfere with their feeding and escapement from
predators. Culverts which block the passage of
juvenile salmon downstream prevent these salmon
from reaching the sea and attaining maturity.

8. Harvests of salmon have declined
dramatically since 1985. Some stocks of native salmon
have become so depleted that the species is listed as
threatened or endangered.

9. Where culverts block passage of fish such
that adult salmon cannot swim upstream to spawn
and juveniles cannot swim downstream to reach the
ocean, those blocked culverts are directly responsible
for a demonstrable portion of the diminishment of the
salmon runs.

10. The depletion of salmon stocks and the
resulting diminished harvests have harmed the
Tribes and the individual members economically,
culturally, and personally. It is not necessary that the
Tribes quantify the amount of loss in order to
demonstrate their entitlement to relief from further
harm.

11. Non-Tribal fishermen have also been
injured economically and personally by the
diminished salmon harvests.

12. The Eleventh Amendment to the United
States Constitution does not bar the plaintiffs’ claims
for injunctive relief against the State of Washington.
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13. Plaintiffs seeking a permanent injunction
must satisfy a four-part test before the Court may
grant such relief. The Tribes “must demonstrate
(1) that [they have] suffered an irreparable injury;
(2) that remedies available at law, such as monetary
damages, are inadequate to compensate for that
injury; (3) that, considering the balance of hardships
between the [parties], a remedy in equity 1is
warranted; and (4) that the public interest would not
be disserved by a permanent injunction”. Monsanto
Co. v. Geertson See Farms, Inc., 130 S.Ct. 2743, 2756
(2010).

14. The Tribes have demonstrated, as set forth
above in Findings of Fact 6 - 14, that they have
suffered irreparable injury in that their Treaty-based
right of taking fish has been impermissibly infringed.
The construction and operation of culverts that hinder
free passage of fish has reduced the quantity and
quality of salmon habitat, prevented access to
spawning grounds, reduced salmon production in
streams in the Case Area, and diminished the number
of salmon available for harvest by Treaty fishermen.
The Tribes and their individual members have been
harmed economically, socially, educationally, and
culturally by the greatly reduced salmon harvests
that have resulted from State created or State-
maintained fish passage barriers.

15. This injury is ongoing, as efforts by the
State to correct the barrier culverts have been
insufficient. Despite past State action, a great many
barrier culverts still exist, large stretches of potential
salmon habitat remain empty of fish, and harvests are
still diminished. Remedies at law are inadequate as
monetary damages will not adequately compensate
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the Tribes and their individual members for these
harms. Salmon harvests are important to Tribal
members not only economically but in their traditions,
culture, and religion; interests for which there is no
adequate monetary relief.

16. The balance of hardships tips steeply
toward the Tribes in this matter. The promise made
to the Tribes that the Stevens Treaties would protect
their source of food and commerce was crucial in
obtaining their assent to the Treaties’ provisions.
FF 2; citing State of Washington v. Washington State
Commercial Passenger Fishing Vessel Association,
443 U.S. 658, 677 (1979). Equity favors requiring the
State of Washington to keep the promises upon which
the Tribes relied when they ceded huge tracts of land
by way of the Treaties.

17. It was the intent of the negotiators, and the
Tribes’ understanding, that they would be able to
meet their own subsistence needs forever, and not
become a burden on the State treasury. Order on
Cross-Motions for Summary Judgment, Dkt. # 392,
p. 10. The Tribes’ ability to meet their subsistence and
cultural needs is threatened by the depletion of
salmon stocks which has resulted from the continued
existence of fish passage barriers. State action in the
form of acceleration of barrier correction is necessary
to remedy this decline in salmon stocks and remove
the threats which face the Tribes. The State has the
financial ability to accelerate the pace of barrier
correction over the next several years and provide
relief to the Tribes. FF 48 - 49; 51 - 59. Under state
and federal law, barrier culverts must be corrected in
any case. Any marginal costs attributable to an
accelerated culvert correction schedule are more than
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offset by the benefit that will accrue to the Tribes.
Increased State spending on barrier correction will
not adversely affect state programs such as education
or social welfare, because the transportation and
general operating budgets are separate. FF 54, 60.

18. The public interest will not be disserved by
an injunction. To the contrary, it is in the public’s
interest, as well as the Tribes’ to accelerate the pace
of barrier correction. All fishermen, not just Tribal
fishermen, will benefit from the increased production
of salmon. Commercial fishermen will benefit
economically, but recreational fishermen will benefit
as well. The general public will benefit from the
enhancement of the resource and the increased
economic return from fishing in the State of
Washington. The general public will also benefit from
the environmental benefits of salmon habit
restoration.

19. The State’s duty to maintain, repair or
replace culverts which block passage of anadromous
fish does not arise from a broad environmental
servitude against which the Ninth Circuit Court of
Appeals cautioned. Instead, it is a narrow and specific
treaty-based duty that attaches when the State elects
to block rather than bridge a salmon-bearing stream
with a roadbed. The roadbed crossing must be fitted
with a culvert that allows not only water to flow, but
which insures the free passage of salmon of all ages
and life stages both upstream and down. That passage
1s best facilitated by a stream simulation culvert
rather than the less-effective hydraulic design or no-
slope culvert.
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20. An injunction is necessary to ensure that
the State will act expeditiously in correcting the
barrier culverts which violate the Treaty promises.
The reduced effort by the State over the past three
years, resulting in a net increase in the number of
barrier culverts in the Case Area, demonstrates that
injunctive relief is required at this time to remedy
Treaty violations.

CONCLUSION

The permanent injunction requested by the
Tribes and joined by the United States is reasonable
and sufficiently narrowly tailored to remedy specific
harms. The Court shall accordingly GRANT the
Tribes’ motion for a Permanent Injunction (DXkt.
# 660) and adopt the proposed Order presented by the
Tribes.

Dated this 29th day of March 2013.

RICARDO S. MARTINEZ
UNITED STATES DISTRICT
JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF
AMERICA, et al,, CASE NO. CV 9213

Plaintiffs, Subproceeding 01-01

v SUPPLEMENT TO
STATE OF WASHINGTON, | MEMORANDUM AND
et al., DECISION

Defendants.

The attached documents, Attachments A and
B, were referred to in the Court’s Memorandum and
Decision filed March 29, 2013. Dkt. # 752. The Clerk
shall file these documents and link or attach them to
the Memorandum and Decision.

Dated this 1st day of April, 2013.

RICARDO S. MARTINEZ
UNITED STATES DISTRICT
JUDGE
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Chart attached to Finding of Fact 3.12

Tribal harvest of salmon and steelhead in western
and Puget Sound Rivers)

YEAR | CHINOOK | CHUM PINK COHO
1974 91,006 | 173,059 25 463,647
1975 126,854 79,427 105,164 | 442,662
1976 156,710 | 298,652 42 341,618
1977 147,927 | 182,524 180,136 | 468,003
1978 163,525 | 503,599 74 | 469,006
1979 141,292 | 103,769 760,071 541,711
1980 191,021 | 465,746 332 889,663
1981 179,168 | 285,629 | 1,177,398 547,963
1982 180,574 | 473,382 78 | 930,687
1983 168,619 | 279,545 820,343 637,242
1984 181,452 | 403,509 68 582,857
1985 197,212 | 554,309 | 2,177,039 | 848,482
1986 178,692 | 663,659 113 | 1,023,625
1987 215,103 | 720,804 | 1,117,032 | 1,283,953
1988 239,931 | 889,485 67 880,889
1989 272,212 | 521,221 | 1,850,177 737,879
1990 249,115 | 570,984 301 806,175
1SRN 161,514 | 562,781 | 1,712,768 | 597,096
1992 132,372 | 778,892 121 399,307
1993 108,261 | 544,616 | 1,118,774 | 251,772
1994 89,067 | 793,891 214 | 450,734
1995 97,6565 | 381,117 | 1,344,707 | 368,125
1996 95,080 | 260,790 54 | 263,320
1997 83,019 | 189,636 | 1,008,435 157,898
1998 73,023 | 318,678 515 188,857
1999 120,097 | 119,160 51,934 192,417
2000 84,230 | 156,069 349 446,770
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Washington (Ocean, Coastal Rivers, Puget Sound
from 1974-2007.

SOCKEYE | STEELEHEAD TOTAL

58,984 4,885 791,572
133,657 0 887,764
110,492 12,066 919,580
396,125 14,386 1,389,101
256,253 17,734 1,410,191
429,004 15,089 1,990,936
284,757 20,696 1,852,215
569,880 22,729 2,782,767
1,407,535 24,771 3,017,027
219,993 25,437 2,151,179
851,099 1,744 2,020,729
1,574,557 25,996 5,377,595
1,357,347 93,618 3,317,054
997,568 80,968 4,415,428
519,377 82,275 2,612,024
1,126,586 47,363 4,555,438
1,193,441 47,121 2,867,137
849,898 32,220 3,916,277
300,665 58,405 1,699,762
1,397,235 31,180 3,451,838
960,166 30,013 2,324,085
243,350 31,072 2,466,026
287,262 30,467 936,973
680,717 21,369 2,141,074
311,621 39,5678 932,272
20,694 24,674 528,976
320,390 26,226 1,034,034
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YEAR | CHINOOK | CHUM PINK COHO

2001 147,550 | 752,144 | 319,279 501,374
2002 150,622 | 839,450 277 387,861
2003 130,664 | 786,594 | 551,798 312,432
2004 166,327 | 929,308 699 653,737
2005 141,595 | 348,376 | 240,525 432,485
2006 148,072 | 764,032 368 325,596
2007 150,941 | 802,513 | 315,311 278,945

CHINOOK | CHUM PINK COHO

Total 5,160,402 16,497,316[14,854,588 |18,104,788
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SOCKEYE | STEELEHEAD TOTAL
170,408 38,847 1,929,602
356,883 23,292 1,758,285
220,617 23,280 2,025,485
149,640 32,056 1,931,767
141,038 28,598 1,332,617
541,322 26,261 1,805,651

5,494 30,937 1,584,141

SOCKEYE | STEELEHEAD TOTAL

18,444,055 1,065,454 74,126,602




187a

Chart attached to Finding of Fact 3.25

Presumed Tribal harvest of sockeye salmon in western
Washington (Ocean, Coastal Rivers, Puget Sound and

Puget Sound Rivers) from 1979-2005

Year Total Tribal Tribal % of

Tribal Sockeye Sockeye Tribal

Sockeye Harvest Harvest Sockeye

Harvest Presumed | Presumed | Harvest
to be of to be of Presumed

Canadian Us to be of
Origin® Origin® | Canadian

Origin
1979 429,004 392,106 36,898 91.40%
1980 284,757 191,487 93,270 67.25%
1981 569,880 537,713 32,167 94.36%
1982 1,407,535 | 1,369,176 38,359 97.27%
1983 219,993 186,434 33,5659 84.75%
1984 851,099 789,625 61,474 92.78%
1985 1,674,657 | 1,639,197 35,360 97.75%
1986 1,357,347 | 1,348,343 9,004 99.34%
1987 997,568 959,925 37,643 96.23%
1988 519,377 371,951 147,426 71.61%
1989 1,126,586 | 1,118,007 8,579 99.24%
1990 1,193,441 | 1,175,911 17,530 98.53%
1991 849,898 838,033 11,865 98.60%
1992 300,665 289,401 11,264 96.25%
1993 1,397,235 | 1,361,993 35,242 97.48%
1994 960,166 955,767 4,399 99.54%
1995 243,350 241,907 1,443 99.41%
1996 287,262 222,992 64,270 77.63%
1997 680,717 675,487 5,230 99.23%
1998 311,621 305,909 5,712 98.17%
1999 20,694 20,215 479 97.69%
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Year Total Tribal Tribal % of
Tribal Sockeye Sockeye Tribal
Sockeye Harvest Harvest Sockeye
Harvest Presumed | Presumed Harvest
to be of to be of Presumed
Canadian USs to be of
Origin® Origin® | Canadian
Origin
2000 320,390 258,788 61,602 80.77%
2001 170,408 162,680 7,728 95.47%
2002 356,883 299,261 57,622 83.85%
2003 220,617 177,751 42,866 80.57%
2004 149,640 111,733 37,907 74.67%
2005 141,038 137,688 3,350 97.62%

@ Stocks in this category are predominantly Fraser
River stocks that are of Canadian origin. This
category is known to include a small amount of inter-
mingled US origin (Baker River, Lake Washington,
Misc.) stocks but their numbers are considered minor
1n comparison.

@ Stocks in this category are predominantly Lake
Washington. There are other minor US origin stocks
that may not be accounted for in this table.
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INTRODUCTION

Background

The restoration of declining salmon and trout populations ranks high in the development of
management plans for streams, lakes, and wetlands in Washington State. One of the many
challenges facing salmon and trout populations is an
inability 1o utilize their historic rearing and spawn-
ing grounds due o fish passage barriers that block
access to habitat. To address this, the Washington
State Department of Fish and Wildlife [WDEW)
and the Washington State Department of Transpor-
tation (WSDOT) have developed a comprehensive
program to eliminate fish passage barriers along
state highways.

Prior to 1991, WSDOT addressed the comrection of
fish passage barriers during highway construction
and maintenance projects as required by permit. In
1991, in cooperation with the Washington State
Legislative Transportation Committee, WSDOT
committed funding from its Highway Construc-
tion Program to inventory fish passage barriers to
anadromous fish species al state highway crossings.
WSDOT contracted with the WDFW to conduct the
inventory and habitat studles necessary to prioritize
baariers for correction. In conjunction with securing
funding for fish passage inventory, WSDOT began
obtaining funding to correct barriers through stand-
alone projects.

This report summarizes WSDOT's fish passage
barrier inventory efforts, correction plan, corrections
conducted with dedicated fish passage barrier cor-
rection funds (I-4 funds] since 1991 and those per-
formed during road projects, In addition, this report
includes WSDOT fish passage projects completed tio ( : or
in 2011, long-term scoping and planning for future that were lacking habitat
barrier corrections and results of fish use monitor-
ing of completed and planned fish passage barrier
projects. The CD attached 1o the back cover of this
report contains four appendices in Microsoft Excel
format: fish passage barriers, fishways that need
maintenance for fish passage, fish passage projects
that are in the process of blological and engineering scoping. and the results of spawner surveys
conducted upstream and downsiream of fish passage projects completed in 2011,

nount of habitat that
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FISH PASSAGE BARRIER INVENTORY

Inventory Development Over Time

The fish passape barrier hv:ntnry has changed in scope several times since its inception. Prior to
1994, the WSDOT culvert inventory was salmon-centric. Fish passage barrier and habitai
assessments were conducted on streams with a gra-diem; of up to seven percent, which marked
the presumed upper limit of salmon habitat, Subscquent to 1994, fish passage barrier inventories

were expanded fo include higher gradient steelhead
trout habitat. Following this change, all culvert evalu-
ations and habitat surveys were done on streams with
up to 12 percent gradient. In February 1998, WDFW
Increased the gradient criteria from 12 to 20 percent
in order to include resident fish and to adhere to the
current Forest Practices Rules. In 1998, WSDOT con-
tracted with the WDFW to commence a maore exten
sive inventory of barrier crossings using the current
fish passage criteria (WDFW Fish Passage Barrier and
Surface Water Diversion Screening Assessment and
Prioritization Manual 1998, revised 2009). Under the
new criteria, all fish bearing stream crossings were to
be assessed.

In October 2007, the expanded inventory following
the newest fish passage criteria wes completed on
the entire state route system of 11,355.82 kilometers
[7,056.18 miles). The summary resulis of the Inven-
tory are shown in Table 1, Each year, the inventory
numbers are updated, as a result of on-going reassess-
ment efforts on selected fish passage structures.

Reassessment Efforis

WEDOT and WDFW recognized the need to periodi-
cally update the fish passage inventory to ensure that
culverts that were previously determined to be pass-
able have not become barrers, 'With the inventory
completed in 2007, WDFW began reassessing passable
culverts without significantly reducing the current
effort to complete the habitat assessmenls necessary
far prioritizing barrlers for correction. WDEFW gener-
ated a list of 358 culverts thought to have the high-
est likelihood of becoming barriers, The choice was
hased on the ratio of culvert width fo average chan-
nel width measurements. Culverts that were chosen for
the analysis either had no culverl width to streambed
width ratio measurements, or had a ratio of less than

I The reassessment of the culverts takes place when a crew is in the vicinity conducting habitat

2012 Annual Reoort - 5
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Fish Passage Inventory Updates as of June 2012

WDFW inspected 6,527 crossings in natural drainages
during the course of the mventory, The inspected cross-
ings Included culverts as well as other features associ-
ated with WSDOT highways and rights-of-way, such as
road fills, streambed contrels, and dams.

+  Of the 6,527 crossings over natural drainages, 3,204 that changes as the
were identifisd as crossings in fish bearing streams. inventory takes plac

+  Approximately 62% (1,988) of the examined fish ! f may delay the
bearing crossings were identified as barriers (Table a all features in

1). Out of the 1,988 barviers, 941 are total barriers i a8 iz
fish passage and 1,047 provide partial fish passage.

+  Sixty crossings require further analysis o determine
fish passage barrier status. -

Table 1. Fish Passage Barriers - June 2012

Based on the WEDOT Expanded Fish Passage Tnventory as of June 2002,

Biarriars Barrlers with

with Limiied  Habitat Thresh-  Barrlers
Habitar ald Cain Not Fixad®
Cain’ Verified

417 i 8

" Barriers 1t do nod meet current WDFW threshold habiist gain criteria to jesefy cormection using dedicated fand-

ing uniil highes prioty barrfers are commected.

 Twa handred snd fifly-cight WSDOT fish passage barriers kave been reported as replaced of retrofied for ish
passage. however, 61 of those require addidonal work io meet curreni fish passage caiieria (See Tables 5 and 7),

«  Barriers with a significant habitat gain** (1,519)
will be prioritized for correction with dedicated

funding. a natural barrier.

»  Fifty-two fish passage barrer crossings are scheduled
for verification of significant habitat gain.

2012 Annual Report - §
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Regional Statistics

WSDOT has six geographic management regions: Northwest, North Ceniral, Olympic, South-
west, South Ceniral, and Eastern (See Figure 1). A summary of all the fish passage barriers within
the six regions are shown in Table 2. For a complete list of fish passage barriers refer to Appendix
I on the CL.

Table 2. Fish Passage Barrier Assessment Summarized Across Six WSDOT
Management Regions = June 20712

Barricrs
Fish- Barriers with Habitai . .
ﬁgggr bearing maﬁiiﬁ  with Limited  Threshold %fﬁgﬁ
Crossings ¥ Habitat Gain'  Gain Mot *Paire
Dietermined
Maorthwest 955 610 153 10 120
MNarth -
Central 199 134 32 6 15
Olympic 927 626 130 13 T4
Southramest G678 am 9 16 28
South
Cenizal 144 66 5 5 T
Eastern 301 152 18 4 14
Total 3204 1,988 - 417 52 158

Barriers thal do not meet WOV current 200m thresheld habitat gain criteria to justily comection using
dedicated funding ontll higher priority harriers are cofrected.

2 Two hundred and fifty-sight WSDOT fish passege barriers have besn reploced or retrofitted, hawever, 61 of
those require addiional work to meet current fish passage criteria (See Tables 5 and 7).
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Fishways

In addition to culverts, WSDOT owns 160 fishways statewide, Regular inspections and mainte-
nance are essential in the continued successful operation of fishways, Some of the fishways require
frequent maintenance for fish passage but are not fish passage barriers. WDFW biologists perform
inspections for each regularly inspected fishway in the spring, document maintenance needs and
fish passage deficiencies and notify WSDOT. A follow-up inspection, conducted in the fall ensures
that all the fish passage deficiencies were comected and maintenance needs were met. Mainlenance
of the fishways includes removal of organic debris and sediments, repairing broken or missing bat-
fles and other similar activities ensuring fish passage through fishways. For most fishways, mainte-
nance alone can not provide unimpeded fish passage indefinitely. Eventually, baffles, log and con-
crote controls deterforate, or the structures associated
with fishways need to be replaced. When the fishways
were originally designed, it was recognized that they
were intended to provide relatively short-term, inex-
pensive interim fish passage solution. In many situa- A complate list of all the WSDOT-
tions where culvert replacement with a larger culvert
or a bridge would have been very difficult or prohibi-
tively expensive, fishways provided uninterrupted fish
passage for many years, When the fishways reach the
end of their lifespan and can no longer provide fish
passage, they are put on the barrier list to be evaluated
by biologists and engineers for a repair
solution. Like the other fish passage
barriers, barrier fishways are included
in the scoping and pricritization process
that will ultimately lead o their repair or
replacement.

Figure 3. An exampile of an efficlent
fishway at a tribufary o Nisqually River
an SR 706 that provides passage for
resident cuftthroat trouf. The fishway,
built in 2005, consisis of a round sieel
cutver! equipped with six log conirols
downstream. This fisfway is nspected
annually fo ensure conlinuous and
wnimpaded fish passage.

T e e 4 i

Figure 2. An example of a fafed fishiway af Deep
Creek an SR 18 that has been placed on the bar-
rer list and is no longer inspectad. The fishway
consists of badly defenorated concrete baffles and
a sakrete confrol downsiream that no longer back-
waters the culvert, hindering fish passage for coho
salmon, and steefhead, and resident and searum
culthroat frout.
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FISH PASSAGE PROJECT DEVELOPMENT

Project Prioritization

All the fish passage barriers that were identified during the inventory are priortized for repair. The
prioritization process aims to select the projects with the greatest production benefits for anadromous
and resident fish species. Only barriers with significant amount of potential habitat gain are priori-
tized for correction as stand-alone fish passage restoration projects in the Envirommental Retrofit
Program (I-1) budget. Project priority is determined by many factors that are consolidated into a
mumneric Priority Index (PI) model, The P values are contalned within the WDFW Fish Passage and
Diversion Screening Inventory (FPDSI) Database and provide a standardized, objective, relative
priority ranking for each praject, Among the factors
determining a project's priority are:

«  Amount and quality of habitat gaired.

« Degree of passability improvement.

+  Speciez-gpecific production potential of the gained
potentlal habitat.

+  Mobility of the species present.

+  Stock status of species present or potentially present
(WDFW Salmonid Stock Inventory. SaSI).

»  Cost of the project.

The habitat assessment is conducted Hahbitat Assessment
per the WDFW Fish Passage Barrier
and Surface Water Diversion Screen-

f habilal as: d: Full
ing Assessment and Prioritzation Three methods o ilal assessment are use

Physical Survey (F3), Reduced Sampling Full Physi-
K‘ﬁiﬁ;ﬁf?";.{ﬁ?ﬁ? e o cal Survey (RSFS}, and Threshold Determination (TD).
publications/pub php?id=00061), The Full Physical Survey qualifies and quantifies habi-
tat based on the measurements taken during the survey
of the entire stream, while the TD verifies the existence
of a significant reach® of habitat without a gradient or a
natural barrier either downstream or upstream of a fish
passage barrler crossing,

To expedite the priorilization process, all habilal assess-
menits since 2005 have been performed using a RSFS,
which differs from the FS by the number of samples
collected per stream reach. Only one sample per reach
is taken during a RSF5 regardless of the reach length,
provided that the habitat characteristics remain un

changed throughout the reach.

WDFW prioritizes habitat assessments aceording to the highest potential habitat gain. Between
June 2011 and June 2012, 40 physical surveys on selecled streams were completed, during which
62,8 kilometers (39 miles) of habitat downsiream and 54,3 kilometers (33.8 miles) of habitat
upstream were surveved, Based on the current (as of June 2012) state-wide barrier count and
assuming one field crew, it is estimated that the assessment of blocked potential habitat will be
completed in the 2027-2029 biennium.

2012 Annual Report - 8
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Fish Passage Project Scoping Prociss

Following prioritization, each of the fish passage barriers with a PT above the current threshold, undergoes a
mtilti-phased pre-scoping process. The first step in this process is biological scoping by a WDFW biologist, which
involves verification of the inventory and habitat assessment data. A crucial element of the biological scoping
is verifying that the habitat conditions and species expected to benefit are correctly reflected in the P1 value
for each barrier. In addition to the PT, the biologist considers other factors for project selection, such as the
number and Iocation of additional barciers In the watershed, project feasibility, likelihoad for success, other
restoration efforts in the watershed, and project costs. All the
information gathered during the biological scoping process is
sumnmarized in a biological scoping repart  accompanied by
a map that illustrates the Jocation of additional human-made
barelers downstream and upstream of the WSDOT barrier. If
the PI value drops below the corrent scoping threshold as a
result of changes made by the biologist during a scoping pro-
cess, the project is deferred unedl higher priority projects are
completed. Prajects that require comection of other fish pas-
sage barriers or that require correction of habitat deficiencies
in the walershed prior to development of a comrection strategy
may be postponed until those issues are resolved.

Once biological scoping is complete, projects that successfully
meet the verification process have a WDFW scoping engineer
assigned to develop concepuual designs for barrier cormection.
The development of conceptual design hes several stapes. The
first stage consists of a site survey, where field data is collected
for the crossing structure, During the second stage, the field
data is incorporated into AwoCAD where the project site Is
defined by preparation of 3D surfaces, contours, and annota-
tions. The final product of the second stage is a finished set of
plans consisting of the necessary calculations to prepane the
design. The plans are then reviewed and edited by the project
engineer. The project engineer summarizes all the calculation,
observations and plans into a Draft Engineering Scoping Re-
port and submits it (o 2 peer review team consisting of a peer 5 s
review englneer and the scoping biologist  All the comments v in a scoping proc
and suggestions made by the peer review team are incorpo- ncluded in Appendix (11
rated into the Final Engineering Scoping Report. The report
describes the existing conditions and proposes several design
opticns, When the WDFW scoping engineer has identified all
reasonable conceptual design options, a pre-scoping meeting is
held. WDFW participants in this meeting are, a1 a minimum, the scoping biologist, scoping engineer and area
habitat biologist (AHB). WSDOT participants include the regional scoping engineer and representatives of
the Environmental Services Office, Regional Program Management, Regional Envirormental Otfice, and Re-
gional Project Development Office. The outcome of this meeting is a consensas docision, on which conceptual
design option will be pursued. A stakeholder concurrence form s generated that documents the outcome of
the meeting and inchides the cost estimate for the selected design option. Once each participant present at the
meeting reviews and concurs with the informarion on the concurrence form, pre-project scoping is complete
and the project s eligible io be placed on the Ten Year Plan (Table 3). Figure 4 outlines the complete scoping.
project design, and barrier removal process through the 1-4 program.
2012 Annual Report - 10
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A -
Figure 4. A Complete Fish Paszage Barmier Scoping and Removal Process with -4 Program
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FISH PASSAGE BARRIER CORRECTION PLAN

Fish passape problems in Washington are shared among federal, state, wribal, county, city, and private
barrier owners. The 1,988 WSDOT-owned fish barriers identified during the WSDOT Fish Passage
Inventory are estimated to block more than 6,192° linsar kilometers (3,848 miles) of potential sal-
monid habitat. Only a small fraction of WSDOT barriers, however, are the only fish passage barriers

2012 Annual Report - 12

in & given watershed. On average, there are two other
{non-WSDOT) barriers downstream and five upstream of
a WSDOT barrler**. Other, non-WSDOT barriers within
the blocked potential habitat also need to be corrected to
Tully realize the potential habiiar gain,

WSDOT Fish Passage Barrier Correction Strategy

WSDOT manages fish passage barrier correction in three
W'd}'s:

# First, each biennium, the Legislature appropriates funds
for stand-alone correction projects to address some of the
highest pricrity barriers. These "dedicated correction”
projects are part of the WSDOT Environmental Retrofit
Program. The highest priority barriers selected through a
muli-phased process of prioritization, scoping, and proj-
ect design are listed in the Ten Year Plan.

& Second, when WSDOT plans a highway safety or mo-
bility project, it reviews the project area for barrler cor-
rection opportunities. Barrier culverts that require a Hy-
draulic Project Approval (HPA) are corrected as part of
the highway construction project. 1f no HPA is required,
WSDOT determines whether barriers within the project
boundary can be corrected more efficiently as part of the

highway project.

= And third, some fish passage barriers are corrected
during rottine maintenance on falling culverts, Chrondc
Environmental Deficiency (CED) projects, and Major
Drainage projects. Generally, however, corrections com-
pleted through maintenance are small-scale repair proj-
ects and do not typically include a full culvert replace-
ment,
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WSDOT Transportation Improvement Projects (Barriers Fixed as Part of Highway Safety

and Maobility Projects)

The second way that WSDOT corrects fish passage barriers is the integration of fish passage
repairs with road project comstruction. It is a cost-effective way to accelerate barrier correc-
tion and reduce mobilization costs, WDFW and WSDOT integrate fish passage barrier correction

into planned WSDOT transportation improvement
projects whenever possible. All fish passage barri-
ers within the upcoming transportation project area
should be considered for correction, including barri-
ers with limited habitat gain that are not considered
for correction with dedicated funding.

WDFW reviews the records of all fish passage barri-
ers within the boundaries of proposed transportatlon
projects to ensure that all fish passage crossings with-
in a given project arca have been identified. WDFW
works closely with WSDOT to identify all fish pas-
sage barriers within a project boundaries and sched-
ules an additional field review if needed.

Fish Fassage Barrier Correction Tied to Road
and Culvert Maintenance

Culverts that require frequent and chronic mainte-
nance for fish passage or highway safety may be fixed
as & part of the Chronic Environmental Deficiency
(CED) ar Maj(:rr Drainage programs. The CED Pro

gram was established by WSDOT in 2001 o mid

pate for the impacts of repetitive maintenance on the
aquatic emvironment. Potenttal CED projects can be
nominated by WSDOT, WDFW, Tribes, or other enti-
tles. For more information on CED Program and
projects visit the WSDOT weh site at the following

loeation: g sdot wa. gov/Environment/Bi-
u]ngy_'.l'FE-'

The Major Drainage Rehabilitation Program ad-
dresses major dralnage features that need repair or
replacement to reduce the risk of roadway closures
and other impacts to motorisis, This preventative
maintepance enhances the function of existing
drainage structures protecting the highway and im-
proves fish passage in fish bearing drainages.

data regarding
us
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TEN YEAR PLAN SUMMARY

Ten Year Planning Document

In coordination with WSDOT, each year, WDFW prepares a prioritized [ist of fish passage projects to
be evaluated and constructed over the next five biennia as part of the WSDOT Environmental Retro-
fit Program. This list serves as a resource for project planning and coordination with the recognition
that the aciual level of project design and construction Is dependent on funding. The Ten Year Plan is
the result of a multi-phased process of project prioritization, scoping, development of conceptual de-
signs, and budgeting that is carried out by WDFW biologists, environmental engineers and WSDOT
headquarters and regional staff. The Ten Year Plan is regularly updated as new projects are identified,
prioritized, scoped, and refined. The 2012 Ten Year Plan is ontlined in Table 3,

Table 3. 2012 Ten Year Plan

WEDOT Narrlest Region
Tunding
S I Eoad Mol Pomt S WRIA HI Staitus Project Statns Bieniom
(060153 [60 |i.80 [EA3 EF fataqeh Cr WAGES) {885 Fumied Dheign & Censi 20069-11, 2001-13
00152 =R 530 42 59 Forsen Or 050254 124z Funded Dessign & Canst 204911, 2011-13
LA SR G 67,33 N G L] 1185 Fiieded {Duim & Caowist 1D, 200015
l?ﬁ'l?ll] SR 99 (i WE Hylrbos 10001 [FAE Fiized p-upﬁ& Cans 201]-13
1

k] SH 11 2025 Fadiden Tr 010622 (R rd Fimded Dhescign B Corma 221113 2EA5
I LEGE sl 0] Litile Bear Cr DEDOBD  [55F Funded Deesign & Const 2011-13, 2315

Sperm Cn (Plcmik Cr .
P90624 Sk 532 .75 ribistary] 115 S 2308 Fundod Dizakn & Cartsd 2013-15, 208517

ED1II-13, 2mE-15,
tra i &7 55 42 i Fefirick C1 00045 16.63 Furded Dressien & Lanst 231517
(s -5 255,15 Sequaliom C 10662 582 Funded [esign & Cons 2011-13, 200315
102 Hisl SR 98 AT Morth Cr D71 2076 Mzt Funded | Fuuse 201517
1 ORME 15 [Exch |77 |McAdear Cr 003 52 e Funded | Fuiure 201517
B0 SE 1§ L] Soogeme Ct e, 07T 18.5¢ Mo Funded | Fusoe Z015-17
L] SR 22 1332 Pavarson Cr T5TE .58 [Mer Funded [Futuse 201719
2356 3R 4 7T 44 Tawsns Cr 1547 2001 ot Frinded | Firtuor 201821
05142 SR 00 1586 o 0208 2817 Mor Funded | Futuew __|ZDIB-2]
WEDDT Mrth Cratral Rugion
~ Funding
Hiie 1D Kool Mifle Fost Stream WHLL Lil SEaluy Projest Status Bicnlum

[S0413 LS 87 158 62 Speaul, Cr 581157 o Mot Funded | Fulure 2013-15
9004 14 LS &7 158 57 Sk Cr 59,1157 1674 Mot Funded  |Future 2013-15
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Table 3. 2012 Ten Year Plan cont.
'WSDOT Dlymple Region
Fusding
Slie D) Rond | M Post Stream WRIA | P States Praject Stntas ienium
501246 |5k 16 135  Twazch Falls Cr L Funded Dresign & Canst  [2003-15 ’
5517 H) IS& 1z 25,5 [Pysht B irib 15 20.31 Funded Design & Corat  [2005-11. 201113
0 SR 112 411 [Nelsan Cr 1002 2042 | Funded Dosign & Const  [2008-11, 201115
zo0017 SR 16 8.1 Andarscn Cr 150211 386 | Fusded Destgn & Canst |2011-13, 2013-15
596753 SR 16 Iai.l (Andsrsan Cr 10ED (3233 | Funded | Design & Corst Igu-m.aom-l!
i |sR112 751 |Covitie Cr 150001 (2208 | Fundsd Design & Cons  [2001-13, 201315

IWJG&'I' lSll'l .17 ik Cr . 110018 |2461 | Funded Deilgn & Coesn  |2011-13, 201315
BaL048 SR 507 R 110022 [3752 | Funded Design & Cons |2011-13, 201515
150220 000 |SR3 hoss  Jomeocr I 1T Funded Design & Cons  |2011-13, 201515
60 2 Ismm 49 [Dogshce 15,0085 2787 |Funded  |Design & Cessn 000203, 201545
5033 SRE i3 EF Wiideat Cr (zzososs (5271 | Funded Design & Cons |2013-15, 2015-17
IS RI2I1I2Ia  |SR 162 LT =T 0 235 [Nt Funded  |Fubse 201517
lsssn2 SR 307 145 Dogtish Cr irib 15.0:86 2228 [NoiFunded  |Furae jzons-17
kil 5R37 i3t [Dogfish Crmb 150856 |19.84  [Nor Funded  [Futam |zons-17
50425 SR 30§ 2.4 (Mo Carve trib 150521 2844 Mot Funded  |Fubani 201517
| k=] SR 105 2.1 |Elk Cr 161 16.5 Mt Funded  |Fusame 2015-17
95011 T LIS i 14685 | Hatbonw Cr 21,0154 2568 |Mot Funded | Fotune 2517
fooaTTs SR .1 [Max Chehalls Crirl |22 2083 Mot Furded  |Fusum 2iH7-53
|zsin US 101 7102 |esCe 2amza 2498 [Mot Fended  |Fusure 20M7-13
ety U5 161 27188 fChicken Coop Cr 110278 [304  |Hoi Funded  |Future 2in7-1%
[oanase SR 205 .28 Klebeal Cr 150006 [2548  |MotFunded  |Fusure 2017-19
4484 LS Lol 303,01 (Macple Cr 170001 2005 Mot Funded | Fustune 200713
foanz14 SR 1E 3321 fJeeCr 100109 [1537  [Not Funded  [Futura 2017-19
i) LS 52 04 Wynoodme Rarb |22 1841 [Mot Funded  |Foture 201719
[l T3 SRl 7.35 e Cr 10227 182 Mot Funded | Foture 201719
k] U5 1oL 873 JHogmaim K b 22 1735 |MotFunded  |Feture 2010-21
g1 732 SR 112 2002 [lndian Cr 190112 {1508 |Kot Fusded  |Furare 2o1g-21

1851 SR 112 53,5 (Fadls Cr 190002 147 [tol Funded  |Fuun 201921
Be0144 SR LIE B8 [Fialg e 190026 |1461 Mot Fesded  |Fuure 201821
S51ET2 5K 10 33.1 [Waryms Cr 210728 (1445 Mot Fendad | Fueome |znig-z:
E907T3L U5 101 11134 |Stevens Cr ik 2LO0644 1444 Mot Funded | Fusun: R21-23
se062 SR 121 404 Ixmmu 10022 [138 Mot Fuoeded  [Funue 2012123
054 usim  fansz I'M.\nl.Cr 20.03% (197 |HotFonded |Forure Jenzi-zs
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Tabile 3. 2012 Ten Year Plan cont.
WSDOT
_Mn—lﬁ Fandiaz
Site (D Hosd Fas Seraan WRIA Pl Staves Eruject Sratus Birmiam
epizi8  [SR112 A7) |BederCoimb 1% 13.48 |Moi Funded  [Funie |zo21:23
M| SR112 a7 Butler 19 194 |HotFunded  [Fumre Rl
Ba1ie  [US 10t 30508 |Schaesr O wiozh 134 Mot Funded  [Fune Hzl-zd
190305 [SR.3 5240 [Speing Or 150864 [13.37 Funded  [Fuime 2021-23
[WSDOT Southwess
THIGhEna Canyondaaier
rsonsz [Use7 135 oo w00ied (780 [Fusded Diesigs & Consi[2008-11, 20L1-13
s [SR4 1.0 |Tribio Elochoman 51 (750000 2519 |Funded Desigs & Const|2001-13, 201315
L SR 3284 |Trih oo Blochoman 31 |[25.0000 [Fualind Desige & Const |30L1-13, 200315
iaEeme  Us 12 12487 |Buston G 1106|2098 [totFunded  |Fuium 201315
gaaan  JUS i2 8575 Highland Cr 260590 1812 Funded  [Fumne (200315
H I Y 537 [Willps Ruib 2a0dst |ZLTB ot Funded  {Fumre Z005-17
EB0063  |US 1M J611s  [Bemecr 240060 |66 Lluhmw Fumm {zmns17
1856 [SE 503 1584 [Reek Cr 2T0g2z #7745 [NotFunded  [Funire on7-19
pa0isz  |is 5303 [Pomter e 260475 [055 Mot Funded  |Fuiis [20iT. 18
oMl SR 14080 [Pina Cr 310354 3425 Mot Funded  [Funoe ong-E1
pO1EST  |SRE03 153 [ReccCrmb progzs  [1888  [NoFuodel  fFu oie-2i
WSENIT Senthmest Regha
Ga007] SR A0S 2538 Chelachile Cr 270373 6.8 Noi Funded  |Futume i
po10  |USI0L {358 |CommbinRzb 20041 1789 [Nt Funded  [Futie o123
913 LS o 200  Station Camnp Cr 24 0043 1533 Nokt Funded  |Future -
WSIHIT Ssuths Cemtral Beginn
pussra  |Sk120 5,78 Ranessuake Cr 353314 |10.44  |MeeFunded  [Futune jEis- 17
EC I (] TO8}Suve Cr 073 1826 [WorFunded  [Futurs o018
WSDOT Eastern
a00g  |US 395 m,??}b«qu Iwm Ili.qs INnmm IPnnn I.NINI
Plan Nates-

1} This plan is intended to show interested parties where WSDOT is targeting its resources for kigh prior-
iy currert and future fish passage projects.
2) The poteniial projects shown in the plan have all been pre-scoped with WDFW for a potential solurion.
3) Only projects in the 2011-13 bisnnium have fimding from the Washington State Leglsiature. The timing
af the remaining profecis Is subject to obtaining funds from the Washington State
4) This plan Includes projects funded by other funding sowrces within FEDOT. These WMWWH@#
land Canpon and SR 106 Fwaneh Falls creeks.
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COMPLETED FISH PASSAGE PROJECTS

WSDOT Fish Passage Barriers Corrected with 1-4 (Stand-Alone) Dedicated Funding

Eighty-six fish passage projects at high priority sites have gone through the complete scoping, de-
sign, and construction process since 1991, All of these projects have been completed using dedicated
funding for stand-alons barrier corrections. Five fish passage barriers were corrected in 201 1with
dedicated funding;

* An undersized, barrier culvert on SR 548 (Figures 5
and 6} was replaced with a stream simulation culvert.
This is the second WSDOT fish passage project on Terrell
Creck in the past five years, The first fish passage proj-
ect, located on SR 548 at milepost 6.35 was completed
during a major drainage project in 2007. The current
project is located further upstream, at milepost 4.67.
The two projects collectively opened up access to over
18 kilometers (11.2 miles) of potential fish habitat.

* An old dam located below a bridge on 1S 2 was
removed and a channel reconstructed where the dam
used to be. Coho salmon were observed spavming in the
new charmel within a few months of project’s completion
(Figures 7 and 8).

WEDGT Potantial

Sibe I Regh Road [T J Siream WRILA P Lineal

Gain (km)

agr  TemliCrluberReplec gy papy  paag 13

L R
Tribanary oo 5 Biranch Big Cr
US 1M T2 14 Culwert Reglacement 220058 M5 EZ
O Rigtebine 22000 SRS

Triatary 1o Loswer Salmaon
[i% ] Cr Culvert Replacerment 24.0106 1446 41

For a complete list of projects

completad with the dedicated

funding threugh the Enviran- + Three fish passage projects on US 101 collectively

$1D|;.1‘11|' Retrofit Program see opened up 13.6 kilometers (8.5 miles) of potential fish
Elalst habitat for many fish species (Figures 9 through 14).
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Sl 1

- ! .l
Fish Passage Barrier Col

ilepost 4,67, north-
i of Farndale.

Figure 5. The old culvert was a round con-
crete pipe, 1.83 mealers (6-fool) diameter.
The culvert was assessed as a fish passage
barrfer due o a 0.50 meters (1.84-foof) wa-
ter surface drop and a 2.5% slope,

Figure & In the summer of 2011, WSDOT repfaced
the barfer culvert wilh a 7.62 meters {25-foal) con-
crefe box culvert with nafural simambed maledal.
This fish passage project resfored access lo 11.3
laifometers (7 mites) of pofential habiat for coho
salmon, and stesliead and searun and resident
culthroat frout
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Wagley's Creek (Old Sultan
Mill Pond s through the

city of Suitan in the North-
i ian. It is a tributary
oimish River. The

MHumbe
2atam

Figures 7 and 8. The rock, concrete, and wood remnants of an ofd abandaned dam (leff) that
was historically used as an outiel contr structure for a millpond posed a fish passage hindrance
to salmonids, In 2071, fish passage through this reach of the stream was reslored by remaval

of the remnanis of the dam sirecture. A new channel was consfructed (aght) fo alleviate a siight
constriclion in the siream with neshaped and mo-vegetated banks. As a result of this ish passage
project, access to 15.1 kilometers (5.4 miles) of potential habliat was restored to coho, pink and
chum salmon, and steelhead, searun, and resident cufthroat frouf.
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The unnamed tributary to
South Branch Big C
US 101 at mil
10214, This project
ocatedih the Olym
Region, north of the city of
Hoguiam.

Figure 9. The old culvart was a sqguash corru-
geted steel pipe, 1.77 mefers (5. 8-foot) wids.
The eulver! was assessed as 8 velocily bamier.

-

Figure 10. The newly consirucled culvern iz a pre-
cast concrede box structure, 6.486 meters (271-foot)
wide with natural streambed matenal placed
inside the culvert to simulate natural stream con-
difions, This fish passage project restored access
to 7.9 kilometars (4.9 milas} of pofential habifat
for chium, Chinook, and coho salmaon, and steel-
hesd, searun and resident cutthroat trout.
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The unnamed tributary to
South Branch Big C

crosses US 101 at

100.9. This project is located
in the Olympic Region, north
of the city of Hoguiam,

Flgure 11, The old culvert was & round
concrete pipe, 0.60 meters {2-foot} wide,
Tha culvert was assessed as a bamer
due fo a 3% slope

Figura 12, The new crossing is a round cormugated
alminum pige, 3.05 meters (10-foodf) wide with

a streambed material placed inside the culvert fo
simulate natural stream condrtions. This fish pas-
sage project restorad 1.2 kilometers (0.75 miles)
of potential habitat for chum, Chinook, and coho
salmon, and steefhead, searun and resident cut-
throat frout. ’
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in the Qlympic Region, north
of the city of Raymond.

Figure 13. The ald crossing cansisted of fwo
round concrete culverts, 0.76 meters (2. 5-fool)
wide, The culvert was assessed as a barmer due
to & 1% slope and a waler surface drop of 0.24
maters (0.8-foot).

Figure 14, The new crossing is a corrugaled aluminium
arch structure, 5.5 meters (18-fool) wide with natural
streambed material placed throughout the culvert. This
figh passage project restored access to 4.6 kifometers
(2.9 miles) of potential habiat for coho salmon, and steel-
head, searun and resident cutthroat trout.
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Table 5. Fish Passage Projects Completed with Dedicated 13 Funds
Region | - NORTHWEST

Potentinl
Limeal Project Cost

Siteld Fromd MP  Stream WRIA  Year PI Gain {fm) 3
990142+ SK202 119 Evans CrFishway OR.0006 1902 4.5 319044
030181 0.50% 15 2194 Fisher Cr Fishwoy 03.0IR1 1992 3207 277 19,550
(1.0626 035 SRIL 186 Chuckanut Cr Fishway OL0G2G 1993 3828 27 65,788

L d tributary 1o Sk ish Bt
w1712 Us2 18 Culivert Replacement O7.0864 1963 1822 1.7 40,000
wang4 SR542 3.5  Squalicum Cr Fishway 010552 1994  38.09 4.7 65,005

Pussywillew Cr Culvert
103RO4211Ta* S‘klﬁl 83 w I0EeE 190G 2974 15 117,566
05.0HE1 400 15 2167 WF Church Cr Fishway 050021 1998 M6l L6 17,00
Fa0433* SE 4 195 Tibbets Cr Fishway 050169 1999 3506 0.7 147,000
Ba1160¢ SR 5302554 Schoolyard Cr Fishway 050045 1999 2132 1.3 60,288

Usnained tribistary o Pilchick Cr
590622 I3 211.5 Fishway 05,0065 2000 4203 B2 45,107
91310 SRO 686 WF Hylebos Cr Fishway 100014 200F 3746 34 105 568

Unesmed tnbutasy to Balson Cr
P41 SR 53 1.2  Fishwoy 03,0199 2002 1802 79 790,555
DB.0268 080 [-408 10,12 Coal Cr 050268 2002 458 82 155,710
20291 3R 530 44 Mowe CrCulven 05,0257 y na 67 14
HH31T SR 530 44.27 Fiek Cr Culvert Replacement OF025TA 2002 2398 67 140,000
04411 -9 1548 Tibbets Cr Bridge I8.0168 2004 25493 04 5,836,555
01821 SRE2 047 Stevens Cr Culvert Replocement  07.0147 2005 23 2.1 634,508
891122% SRO 48 (Gribble Cr Reswolit 030227 2005 2192 43 322,176
bk )] 5 1827 Swamp Or Fishowy ODRODSS 2007 542 10.8 433,648
080059 700 1-405 29.75 _Swamip Cr Pishway OB.0055 2007 6162 046 436,324
070148 130 SRO2 193 Catherme CrFisbway 070148 2007 24.76 T3 37149

. Fuaptist Camp Cr Culvert

90023 SR 542 3874 Repl ent O1LGH33 2008 836 0S5 405103
STl ER531 14 Cr Culvent it 050041 2009 1097 08 1,223,075
960606 SR 542 3898 Chain-up Cr Bridge ol 2010 146303 1,225,47]
Rl SK S4B 467 Tervell Cr Culvert Replacement DILOKEY 20601 2644 113 LT ELE
07.0959 040 LS 2 B899 Wagley's Creek dam resnoval 070939 2001 502 151 771,000

Reglon | Total Estimated Linear Habitat Gain {kom): 163.49

Region I Total E d e:  15TIRAIE

*Fish passags project, which is carrently o partial or o i) barrer o figh passage. For more infosmation refer i Appendiz 14
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Table 5. {cont.)
Region Il - North Central
Potential
Lineal
Siteld Fuoad MF  Stresm WRIA Year Pl {Gain (km) Cosi §
S0 45 SE 971 5.9  First Cr Bridge AT 1999 0.0 287,000
FHHAS SR 971 9.1 Firgl Cr Bridge 47,0096 1999 17 ET000
SRO10E SR 153 3928 Beaver Or Colvent Replacemen: 43,0307 2000 1785 Q549 65 A1
00182 U8 8767 Skinney Cr Culven Replscement 450701 31 1401 _0F 430,000
R Us2 BE.03 Skimney Cr Culvert R 45.0701 MWL 1203 03 AS0000
S381 us2 #7.1__ Skinney Cr Culvert Replacement  45.0701 MEr2 135 3 450,000
Little Bowlder Cr Calvert
SRR SR 20 151.3 Replacemend 45, 1400 HHE  156T 5 567336
90282 Us2 T0.21 Mill Cr Culveri Replacement 45,0056 006 15909 116 LATd 411
R4 SR 20 2069 Frazer Cr Culvert Replacemnent 430308 6 1505 113 T0915
YE14 5k 20 2058 Beaver Cr Culvert Replacement A48.0307 X6 4360 HOAS TO0,515
Region 11 Todal Estimaied Limear Habitat Gain (kmi: 21646
1l Totnl F: E 2] 6,423,008
Region 111 - OLYMPIC
FPotential
Lineel
Sineld Road MFP  Stream WHIA  Year Pl Gain{km) Cost$
DI US 101 2464 Tumwater Cr Fishway 180256 1991 1625 859 15,991
il EFE] Sk 3 33.7 Parish Cr Fishway 15.0220 194932 1.6 14,833
Gaaz= US 101 2539 !L!gﬂ CrFis'nm' 18.(H B3 1994 45,12 105 &0, 704
i US 101 2672 Johmson Cr Fishway I7.0300 1995 3146 735 121,945
GHGAE SR 112 399 Rasmussen Cr Culver Replacenent 1900230 190 1542 1.3 S5 659
e US 101 171.7 Huoelsdoek Cr Fishway DITD 1906 68 11 18,594
G0 TR* US 101 1465 Harow Cr Fishway IL0134 199 2568 55 H1 685
Bl G0 US 101 1894 Grader Cr Flahway DOOIIT 1%k 2448 45 168,064
Unnamed sribatary to Fairchild
G581 US 101 1049 Fishway TLO052 197 1946 55 196,124
Einman Cr Culvert Replacement
GaNL14 5R3 97.1 _and Baffles Inatslbation 150368 1907 18G5 36 365,902
L0143 US 101 1056 Fairchild Cr Fishway 220031 19T 203 4.2 105,743

“Fish pessage progéct, which & ourrenily a pariial or » toial barrier oo fish passage. For moee informatios referio Appendiz 14,
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Table 5. (cont.)
Potential
Limeal
Siteld Rl MP  Stresm WRIA  Year Pl Guin (km)  Cost §
Unnamed tributary to Big Cr - new
Eshway built in 1997; fishwny tuee
S 501+ US1M 1037 upin 2003 - 220057 1997 AT.07 34 126,327
Unnamed tributary wo 5B Big Cr
LaLs0L US 401 10l JL059  19%E 061 3B 250554
G UsS 100 1626 Stesmbost Or FOU574  1e9E X753 T4 23,000
263 US 101 1622 Big Cedar Cr Bafles Installaion 20,0576 1998 16.73 14 121,328
ANITE SRI0E %20 McDonald Cr Fishway 14.002% 1998 233 14 260615
Unnames tributary to Pacific Ocemn
fa1370* SRI0V 3643 Fishway L0715 1999 1218 3 150,566
Valley Cr Baffles and Roughered
GHM B US 101 246.9 Channel 19024 2000 3307 2 102,297
Sweetwaber Cr Culvert .
1797 %] 2531 Replacement 150504 2001 1686 1.1 261,000
1G11ED U101 1674 Fletcher Cr Fishway 20426 I3 3061 22 19,005
180234 1.10% US 100 250 Ennis Cr Fighway Upgrade 180234 2004 3133 B9 58,168
190010 650 SR112 32.02 Jim Cr Culvert Repl 190100 304 385 141 70,000
170285 030 US101 271 Jimmycomelately Cr Bridge 17.0285 2004 3109 104 1,282 482
S3ED SR 104 085 Skobob Cr Bridee 160004 3005 1906 14 1,731,000
00713 SR112 5435 Bear O Culvert B eol 190014 2006 1721 3.7 et 151
Unnzmed to Pyakt R Culvert
20714 SR 112 2491 Replacement 10.0113K 2006 2536 1.6 647,773
Unnamed tribatary to Sqaamish
Rt 7 Hasbar 17.0185 2009 1389 LE 1,475 868
901908 Us 101 __ Musquitn Cr Culvert Replscement_ 24.0137 20092036 36 1,357,943
L d tributary oo Sh ish R
9] 244 SRI06 295 Culvent el L, [0 L ERE] 1
991742 SR305  9.38 Bjorgen Cr Culvert Replacement 15029 2010 17.21 15 2,238,000
Unnamed tritutary 1o Liberty Bay
DO SR305 04 Coivert Replacement 150291 2010 24.15 28 1,984,000
“Tributary to 5 Branch Big Cr
GHIET US 101 1020 Calvert Repl 200059 2011 1552 78 1,062,066
1o 5 Branch Big Cr
920729 US 101 100.9 Culvert Replacement 220058 2010 1787 12 585230
“Tritwstary b0 Lower Salmon Cr
G403 US 101 68.9% Colvert Réplacement 2400106 X1 1446 46 1,505,250
11 Total Estimated r Habitat Gain 3 14722
11 Total Estimated : 746

*Fish passage project, which is curresdly & pietial ot o wial barsier 1o fish passage. For more izformation refer e Appendix LA,
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Tahle 5. (cont.)
Region IV - SOUTHWEST
Patential
Lizieal
Siveld R MF  Stresm WEIA Year Pl Cainikm) Cost$
kit k| SRa 8.9  Girsen Cr Fishway Upgrade 240341 [ L& 8,040
990363 VS0 29.8 SF Memah R Fishway 240503 1094 3434 44 34,986
Y0211 SR 14 6 Jewett Cr Culveont Repl it 20,0342 1098 10 g 413,000
S03E SR4 i5.6  Bimie Or Fishway 250081 LG [ e Y 67,570
Unpamed tributary to Stillwater Cr
30 SRA06 233 Culvert Replacemen 2e04298 MO0 1662 13 99,100
DG SRADY 385 Bimic Cr Fishway 250281 201 2898 026 322,000
L el SR 4 a5 Johnsom Cr Culvert Replacement 240581 201 33874 34 26 ()
291440 SRE03 4900 Kenyos Cr Flshway 270550l 3407 14 124,000
950071 SR 3.8 Cement Cr Fishway 240598 2001 36355 &5 200, )
Q03T LS 12 B2 Silver Cr Colvernt Replacomnent 26,0540 003 3383 AR 527,000
Sayder Canyon Cr Fishway Tune
fatrv k] SR 142 134 _up 0001 E MG 230% 6.3 h
00068 040 SR 142 3.2 Bowman Cr Brid, I0.0GE  I00E 3135 36T 1,495.495
i tbmeary oo Wy el
T34 SR 122 £.90  Lake Culvert Replacenent 16 W 1754 19 385,830
Reglon [V Total Estimated Linear Habitat Gain (ke T4.558
Regiom TV Total Esti Eapendiiure: 4145, 850
Region Vi - EASTERN
Posentigl
Lineal
Siveld Brad MP Sweam WERIA  Year  PI Gain(km)  Costd
NF O'Bries Cr Culvest
D029 SR 310 Replacement 320344 2001 431 0.3 M2 000
NF O'Brien Cr Culvert
S0 SR M 310.1 Renlezsmont $2.03044 0] 335 1.50 120
MF ©"Brien Cr Colvert
ANy 5R 20 19,3 Replecement 320304 2001 620 11T M), 000
Region Vi Total Estimated Linear Habltat Gabo (om): 13.40
Reeglion V1 Totnl Estimated Expenditure: D6,

*&Comkined with Dovmnn(.mmjm_
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PROJECT EVALUATION AND MONITORING

Evaluatign of Stand-Alone I-4 Projects, Before and After Barrier Removal

The goal of the evaluation program is to:

e Determine fish wtilization upstream and
downsiream of sites prior to and one year after
project construction,

s Evaluate newly-constructed fish passage projects
fior design, dorability, and efficiency immediately
after construction and for one year following
construction.

WDFW evaluates all fish passage barrier correction proj
ects completed by WSDOT to ensure they are construct-
ed according to fish pessage criteria and designs and that refer to Appendix IV,
they are functioning properly. All projects completed
with dedicated funding are evaluated shorily after con-
struction and for one year following construction. Dhar-
ing this period, any constrsction
deficiencies resulting in fish
passage problems are noted and
comected whenever possible.

Adult spawner surveys are a di-
rect way to determine species
presence or absence above and
below a newly completed fish
passage project or to evaluate a
pre-project barrier. Three such
surveys are conducted for each
project priar to construction and
during the year following its
completion, Typically, the sur-
veys are conducted 500 meters
below and above the project. The
surveys may be shorer, if the
distance 10 a confluence with
a larger body of water down-
stream is less than 300 meters or if there is a natural barrier upsiceam within the 500 meters. If there is
o spawning habitat within 500 meters upstream or downstream of the fish passage project, the survey
may be relocated to where fish are likely to spawn.

Coho Salmon Spawning in Wagley's Cree

Mot all potential habitat may be wilized by salmonids immediately following a fish passage correction.
In some cases it may take years before the newly opened habitat is utilized to its full potential. There
are other factors influencing fish production. Among the many factors are surface water diversions,
pollution, hydropower, unfavorable ocean conditions, predation, harvest, and peneral habitat degrada-
Hon or loss.
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PROJECT EVALUATION AND MONITORING

If salmonids are not detected upstream of the fish passage project in the first year after construction,

surveys may be performed in subsequent years,

In the fall of 2011, WDFW biologists conducted five
spawner surveys upstream and downstream  of fish
passage projects completed In 2011 and three spewner
surveys upstream and downstream of projects that will
be completed within the next biennium. In addition,
two spawner surveys were conducted on projects com-
pleted in 2010, The construction of those projects was
delayed and the spawner surveys were postponed from
the fall of 2000 to the fall of 2011 season,

Several spawned-out coho salmon and redds were ob

served upstream of the project site at Bjorgen Creel. A
rumber of redds were observed upstream of the Liberty
Bay project sice,

Mo spawning salmon or redds
wire observed upsiream of the
three fish passage projects in
the Olympic Region during
the fall of 2011 spawner sur-
weys, Mo spawning salmon nor
redds were pbserved upstream
of the tributary to Salmon
Creek on US 101. There was
no indicadon of salmon urdll
wtion of the upstream habitat
on either of the tributary 1o Big
Creek projecis,

In Movember, 2011, adult
coho salmon were observed
spawming in the newly con-
structed channel at Wagley's
Creek on US 2. Nine coho
were observed passing through

Chinook Salmon Spawning in EF Issaquah Creek

n to factors that may
salm

L

the newly constructed channel, under the bridge, utllizing the habitat that was blocked by an old dam

that was removed in 2011,

Sixteen spawning chum salmon were observed downstream of Twanch Falls Creek, a CED project
that will be constructed in 2012, No spawning salman were observed upstream of the Twanoh Falls
Creek crossing. No spawning salmon were observed upsiream or downstream of two other 2012

profects: Nelson Creek and a tributary to Pysht River.
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COMPLETED FISH PASSAGE PROJECTS

Barriers Corrected through Transportation and Other Types of Funding Projects

WDTFW has identified 172 fish passage projects that were carried out by WSDOT during transportation
and other non-dedicated funding projects since 1955, In 2011, six fish passage barriers were comrected
during road improvement projects. Two barrier culverts at unnamed tributaries to Lake Washington and
ong barrier culvert al a tributary to Yarrow Creek were
replaced with fish passable culverts during a widening
project on SR 520 (Figures 15, 16, and 17). Two fish pas-
sage projects were completed as part of the Chronic En-
vitanmental Deficiencies Program (CED): a total barrier
culvert at Norris Slough on SR 105 was replaced with a
bridge (Figures 21 and 22) and an undersized culvent tha
needed frequent maintenance was replaced with a bridge
at Red Cabin Creek on SR 20 (Figures 23 and 24). During
an [-3 widening project, a barrier culvert at an unnamed
tributary to Dry Creek was replaced with a fish passable
culvert {Figures 25 and 26).

Table 6. Fish Passage Projects Completed in 2011 with Other Funding Sources

SD0 Potential
Site Id ‘:.wim‘r Road MP Streami Project WRA L] Linmal
Gain (k)

Dy Creek ributary Cubvert
Eaplacament
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unnamed tributz
Fish Passage Barriers Co

The unnamead tributary to
Lake Waghinglon crossas

Point, cas
Bellevua,

2

Figure 15. The ofd crossing consfsted
of a round comrugated stee! culver, 1.2
meters (3 9-fooll wide. The culvait was
assessed as a barier due to & 4.2%
slope.

After Construction

Figure 168, The new crossing /s a comugated aluminium arch culvert,
3.75 mefer (12-foot) wide with natural sireambed material piaced
Inside fo simulate nafural siream conditions throughout the eulvert.
This fish passage project restored over one kilomeder (0.62 mites) of
potential habitat for coho salmon, and steelhead, searun and resi-
dent cutthroal frout.
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The unnamead tributary to Lake
Washington cr R

at milep 48. This proj

is located in the Northwest
Region in Hunts Point,

the city of Ballevue.

reund corrugated steel culvert, 1.52

{5-foot) wide. The culvert was assessed asa

barrter due Io a 3% sfope

Figure 17. The old crossing consisfed of &

meters [ " '
. After €onstruction

Figure 18. The new crossing /s 8 cormugalted aluminium
anch culvert, 3.8 melers (12-foot) wide, with nafural stream-
bed malerial fo simuwlalte g natural conaltion throughout the
cutvert. This fish passage project restored access fo 2.4
kifometers (1.5 miles) of potential habifal for coho salmon,
and steclhead. searun and resident culfhiroat frout.
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£

named tgbutar

Fish Passage B.arrlers CDrre

a & BRI B

ted during Transportation Projects

The unnamed tributary Lo
ke Washington

SR 520 at 'mil .

This project is located in the

city 'of Kirkland, Northwest

Region.

Figure 19, The old crossing corsisted
of a round concrete culvert, 1.27 metors

(4.2-foct] in diameter, The culvert was
assessed as a bamer due fo a 3% siops.

Figure 20. The new crossing is a concrete box structure, 3.8 me-
tars [12-foot) wide with nafural streambed matenial placed inside
to simulate natural siream condiions throwghout the culvert. This
fish passage project restored sccess 10 2.4 kilomelers (1.5 mites)
of potential habitat for coho salmon, and steelhead, searun and
resident cutthroat trout.
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Fish Passage Barriers Corrected through the CED program

The Morris Slough cros

SR 105 at mil T
This proj o inthe
Southw south of
the city of Westport.

Figura 21. The old crossing
consisted of a round concrefe
cuwverl, 1.52 meters (5-foat)

in diamaler. The cilverd was
undersized compromising fish
passage to upsimam habiatl, #
conlrbuted fo a road faiue in
2010.

Figure 22, The new concrete bridge, 25 57 meters (87-foof)
wide, restored access fo 2.5 kilometers (1.5 mies) of poten-
tial rabitat for coto and chum salmon, and stesthead, seamnmn
and resident cutthroat frout,
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Fish Passage Barriers Corrected through the CED program

ed jn the North
cast of the city of
Woolley.

T

Aﬂer Construction

Figure 23, The old crossing was a fwin
congrete box culverd, 2,14 meters (T-foot)
each that was undersized and penodically
filled with sediments blocking fsh access
to ihe upstream habitat

Figuire 24. The new, 20,72 melers (68-
foot) concrete bridge restored access {o
14 kitormetsrs (8.7 mites) of pofential aby-
tat for coho, chum, and Chinook salimon,
and sfeeihead, searun and residen! cuf-
throat trout

s
R
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Fish Passage Barriers Corrected during Transportation Projects

The unnamed tributary

is located in the Olympic
Ragion, north of the city

Figura 25, The old culvert was a
round cancrete culverd, 0.8 meters
{3-foaf) in diameter. The cuvert was
unoersized. -
el B
. 3™
After Construction
= P ' . ;
Figure 26. The new stream simula-
tion culvert, 3.68 meters (12-foof)
widle, resfored accass to 1.5 kilorme-
ters {1 mile} of potential habital for
coho saimon, and steeffiead, searun
and resident cutthroat trowt,
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Table 7. Fish PmE Projects Completed dn@ﬁhomer}'uuding Sources

Patcetial
Lineal ~ Fish Passage
WSDOT Gain  Satisfschory
Tegion Silg Id Roml  MP Sarearn WRIA  Yew P1 (kml  Ye'M
3 990480 SR 112 4048 Whiskey Cr 194020 1955 1273 172 Mo
1 05 0E T SR 532 604  Charch Or NE0018 1961 361 2748 Ha
3 150051 010 SRIO2 1136  Little Minter Cr 150051 1982 1047 10 Mo
3 150051 020 SRIMZ 1142 Little Minter Cr 150050 582 2023 550 Ho
3 14000 010 USI01 3568 Countyline Or 140010 1SBS 1720 DTS Yes
3 1400094 006 USI00 3579 Holidey Valley Cr 100054 1566 177 Yex
1 0303544 004 SR IO 777 Little Caseys Cr OLO3S4A 1547 0335 Mo
1 0808 300 LSNB 7767 MoAleo Cr 050045 196E 4351 Yes
4 170000 00 SR S03 52.1 Robissoa Cr 270300 1989 048 Yea
3 1EM2L 5S40 USI01 26093 Matrioni Cr 180020 i989 1472 ROE Ha
I 96565 190 042 EF lsaqueh Crovibusory 080186 1990 1.86 Yes
1 A2 480 SRS42 655 AndereonCr 2% 1990 16,04 N
1 9954 1-5 246.75  Chuckanut Cr 010626 1993 524 LIS Ho
3 I502E0 10D SRS 115 Big Scandis Cr 150280 1993 2100 643 No
I OBOMI GO0 SR1E9 2362 Maplewoed Cr 080302 1994 193 Yes
5 Y18 U5 §7 3714  Highbridge Springs 37 19594 613 113 Ko
I DEDOTT D30 SRS2T 65T PeemyCr 0B00TT 1994 2456 1346 Mo
1 9064 SR530 3001 Seillaguamish R wribusary 03 1995 1438 130 No
1 988 SRS530 319  Stillaguamish R tribuiary 05 1995 0.20 Yes
3 WS SR160 38 Curdey Cr 15 1993 1631 Yo
1 OR.00TOA U0 SR STV 4 Sulpher Springs Cr DRI 1595 032 Yes
1 I SR04 D965 MeAleor Cr E004 1905 4875 535 Yes
1 ORODTS 070 SR5I7 446 Silver Cr NoZ 00075 1995 2.58 Yes
1 OROITOB 830 SRSX 632 Micke Or B000B 1995 1.24 Yies
1 9ulled SREM 3251 Stillaguamish R sributary 05 1996 (A3 Ha
1 91154 SREM 5507 Hatchery Cr 1062 1996 0.35 Yes
1 0064 SR 1% 1976 Carey Cr 080218 1996 18.22 Yes
1 9e0se SR 531 871 MF Quileedn Cr o 1996 1623 L84 Na
1 w62 SHSM 312 Siillagusmish B wibutry  05.0066X 1996 0.2 Yes
1 T SR 5M 963 Mo Goven O 050168 1596 52 hi]
1 W51 SR8 1959 Carey Cr tributary OF02IBA 1996 1625 LTS Yes
1 53 SR 555  Skagit R tributary 040707 196 ol Yes
4 2e62 US 101 2592 RoaringCrSI 24.053 197 04l Vs
3 016 US10] 18541 Frakker Cr 2D 1997 102 Ve
3 e US101 1863 Fuhrman Cr 200237TE 1997 058 Yeu
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Tzble 7. Fish Passage Projects Completed through Other Funding Sources

Patemtial
Lineal  Fish Passage
WSDOT Gain  Satisfactory
Region Site Rosd  MP Siream WRIA  Yer Pl (kmb  Yes'No
3 907l6 US100 18645 Frakker Cr tributary FO2ITE 1997 020 Ves
3 emsiz USI0l  18&7 Fargotten Marsh 023N 1997 0.26 Yea
3 Sul644 US101 17517 OMd Joe S| ributary 04408 1997 0.10 Y
6 99030 SR 20 389.5  Romshaw Cr 620310 1997 447 Ne
1 900 SR8 B Sooseme Cr 00073 1997 1654 TSR Mo
3 220349 070 USI2 1256 Metcald 51 idbutasy 220349 1987 958 Vs
1 Geiiss SREM 546 LyleCr 041064 1997 2] Y
[T SR20 IHE13 Renshaw Cr GLOIND 1997 .12 No
L Us 12 13.6  Chehalis R trbutary 220354 1958 385 Yo
6 990250 SR 3849 LestOr 620322 1998 13.93 No
) S 101 174 LostCr et A W Yes
1 101523 SR 20 783 Harris Cr tributary OTAZRS 1998 5.05 Yas
1 I0SROS030u  SK16T 1205 JowitaCr TN 198 234 408 No
| 99TETY SRS 2368 Milkr Cr 0RO3TL 159 1179 ATR No
4 HiE SR 142 52 Dillacont Cr WS 198 155 097 Yes
1 99188 SR 303 65  arker Cr 150255 199 444 Yes
1 O7.0383A .50 SR 202 13E  DryCr 070383 |90 182 Yes
3 G90121 SR 305 124 Doglish C: 150285 1958 14.96 Ves
I wesne SR5H 627 YamowCr 0E0252 1998 ] Yes
4 0 SR 14 558 DogCr 200130 1998 012 o
4 95094 US1Z 12744 DeyCr Wi 1 545 Ves
4 991698 USI01 2413 Willspa Bay iribuiary 20673 1999 1145 067 Yos
3 h1ee WS101 1119 Stevens Creributary o] 1999 1053 087 No
3 9N US101 3596 Schesider Cr 140008 1599 11.50 Yes
4 wnumn 15 424 Cowlitz R tribatary WO 1999 1205 109 Ves
6 G90RS] SB. 20 3801 Lk Thames tribwiary 59 000 .56 Mo
I 105RITIYNGn  SRAI0 4829 Boundary Cr 104250 2000 755 06D B
5 990436 VS 57 572 Toppenish Cr ITIIFE 2000 21.13 Yes
3 991295 SRI0S 3.0 Seuth Bay wibatary = 000 0.20 Yes
I 99170E SR 20 90,13 Skagit R tributary 'S W0 028 Yes
I e SRSIE 247 Munson Cr 7073 2000 1o M
I DM SR20 11494 Damsation Cr oIS 100 238 es
3 T SRILE 19,56 Challaen B tribatary 1] Wi 15 020 Yes
4 991397 SK.4 25,91 Sikamokawa R irfbutary 25 ] 024 Yes
4 i SR141 365 KnightCr MWANE 100 11.57 Yes
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Table 7. Fiﬁw ijaeclslh:zﬁ M%ﬂrhﬂmi Sources

Protential

Limeal  Fich Passage

WEDOT Gan  Satisfictory
Ragion Site I Rond  MF Strean WRIA Ve P1 (Em}  Ves(No
ER T E SE112 1989 Clallam R tributary 1901204 2001 143 020 Yes
3w SR11Z 4849 Ficld Or 190026 001 1739 B9 Mo
6 GDbh SR 21 17217 Lamnbert Cr [ Ery Ol 556 1927 Vet
1 TGS SR9 3857 Stllspuandsh B oeribotary  050080H 002 1.6 Yeu
| WCIED RO 35460 Lk McMumay tributay [y Wiz 921 035 Mo
I NCITD SR 3987 wnnamed [E] 02 S48 029 Ko
1 1Pk SE.# 357  wnramed 05 202 030 Yes
1 e SRO 3546 Pilcbuek Cr tribistary 0500808 2002 17 Yen
1y SR & 35,52 unsamed 05.0060C 2002 .30 Yes
1 w91s 1405 2967 Mnrtha Cr ] 0z 1121 RE2 Yes
1 LP32 SR 3869  unnamed 05 pallry 0 Mo
1 o6 SRE 327 Seiflaganih B tributay 0501294 2002 .55 Mo
1 oailen SR 69,48  Samish R tribatary 03 2007 065 Mo
P USST 15832 leonCr 390200 W2 13.483 Mo
L SR 410 B28  Wash Cr 38 oz 54 023 No
1 e SREE2 LT Maple LeafCr 020031 B0I 1329 138 Yo
1 0EOI0 0A0  SRI0Z 1005 Rutberford Cr 080110 BOL 1.77 e
[ SR & 1838 PortageCr 050036 2001 701 Yoi
5 SR 241 917 Sulpher Springs wibupry 37 2002 413 Yes
1 oseg| SR9 088 Litthe Bear Or tribulary ] 003 0.66 Yes
| 9gllRy SRS 659 Mosh Cruribatary 08 2003 0.50 Yes
I OROIER L0 180 17 EF Issaquah Cr 080183 2003 98 Yex
1 101527 SR 23 1276 DeerCr 07 003 117 Yo
4 9914i8 SR401 332 Colunibia R ributary 24 03 1.5 Yes
1 991199 SRIGT 2355 Upper Springbrook Cr 090000 2003 0BG Yes
LUt SR21 155,06 Gokien Harvesi Cr SL0352  M03 2037 Yes
1 ST SR 30 25.77  Pem Cove tribatary 0 0 i3 1.28 Yeu
1 95008 SR 18 127 Jeekdes Cr 09007 W02 1638 Yer
| gs0zm SR8 138 Jenins Cr 09007 MM #.21 Yes
3 Ge0a1a S 106 6,95  Dalby Cr 14 Wd MG 085 e
1 GISSTE SR 542 .14 Nooksack R, trabuary o1 004 020 Yes
| obdsd SRE42 1532 JimCr o B 0.95 Yes
1 10550120182 SRS09 (071 Lakew Cr 100086 2004 213 Yer
3 1I5MCI SRIM6 7.6 Alderbook Cr 2] 4 0 Yes
1 95l SRI6T 2565 Springbwock Criribusry 00006 2004 5.99 Yes
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Table 7. Fish Passage Projects Completed through Other Funding Sources

Potential

Lineal  Fish Passage

WSDOT Gain  Satisfaotoey
Region Site I Rosd  MP Stream WRIA  Yer Pl (m)  Yes'Mo
1 916 SR11 6,84 Bdison S 03,0001 2004 14.13 Ve
4 W23 USI101 5356 O Mill Pond Cr 24 W4 1568 064 Yes
1 95580 SR 5] 4434 Nooksack R eribumry a1 2004 020 Yes
1 W06 SR522 1877 umnamed 07 W05 64T 03T Yes
3 99lEG SR TG £02  Misqually B tribuary 11.0008A 2005 726 e
5 990985 SR 261 5.3 Tucannon K tributary 33 2005 00 o
1 WS a2 SR 542 45,51 Mooksack R tribesry 01 2003 07 Yes
I 1N SR52T 13 Millcr 08000 2008 112 Yes
3 W SRT06 081 Nisqually R tribuary 110222 205 0.33 Yes
3 12T s 1ol 1306 Ten O"Clock Cr tributary 21 2005 024 Vs
1 #1620 SR 161 339  EF Hylehos Crtributary 1000164 2003 214 Yes
1 1576 SR 18 18.18  Taylor Cr QR0S26 2005 2084 338 Yes
1 90426 SR 18 1843 Taylar Cr 080026 2005 2548 164 Yes
1 993087 SRS¥T 033 Rugge Ik tbutay 0 005 020 Yes
1 995584 SR542 4537 Nooksack R tribasry ol 2005 073 Ves
2 GSZSE SR262 1319 Imgation Ditch 41 2005 1100 Wes
1 o574 SRSX (844 Evaas Crtributary GrO211 2005 22 A7 Yee
1 991196 SR 99 1354 MeSorley Cr G381 2005 105 Ha
1 OE0520 130 SR1E 16,94 Dawns Cr 00320 D06 14 Yes
1 9007 1408 1912 Forbes Cr 0EO242 2006 524 13D Ka
1 300 SR% 9.1 Esierbreak Cr 010686 2006 0.74 Yes
1 EXia b SRY% S5 Bone Oy 0685 2006 440 Yoz
3 150BSHOS0 SR3OS 1234 SF Dogfish Cr IS05H 2006 1.5% Yes
3 0N SH30S 1162 SFDogfish Cr 5 2006 157 154 Yes
3 99lEse SRI0F 1229 S Doglish O 15 2006 bl Wes
1 GISVEO SR % 057 Lintle Bear Cr tributary R 2 050 Yes
[ SRY 116 Cuithroat Cr OB 2006 I286 306 Na
1 995079 SR 14.65 Crockett Lk 060055 2006 186 Yes
& 991471 SR31 1812 Three Mile Cr G151 2006 825 Vi
3 9MEs3 SR 305 12.1  SF Dogfish Cr 15 2006 111 Yea
L L SR 303 56 Sieele Or 150074 2007 ] Ve
1 9905TE SR542 283 Beubdor Cr rbutary a1Mzs 2007 116 Yes
1 995459 SRAM 1305 WhistleCr L] 2007 0.20 Yes
1 OBITEE SR54E 635 TemsllCr 0L00EY 2007 4682 6835 Yes
5 9009 SR 24 107 Bl St 37 2007 370 Yes
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Table 7, Fish Passage Projects Completed through Other Funding Sources

Potential
Lineal  Fish Pnssmge
WEDCT Gaim Satisfaciory
Region Stz 1d Rond  MP Stream WRIA  Yer Pl {km) Yes! No
2 Lot SR T 1.3 Masoa Of trbitay 45 il 1.05 Yes
2 SS0E Us2 $1.5  Tye R iribtary a7 2007 0.21 Ne
3 oLz SEIT 007 Dogfish Cr 150285 D007 3LOT 1454 L]
6 Besay? SRIM 429  Parodise Cr tributay ) AT 744 s
L] 5B 270 908 Paradise Cr tributary ELd BT 259 Yes
2 ] SR 7.6 Bonmparte Cr 49 1246 007 662 1T6% Mo
4 95652 15 11 e Creribotary ITOIBRA B 1305 207 Yem
[T SRY 3161 Kackmen Cr [ TiMIE 075 Yea
1 59ledl SR 524 9.1 Filban Cr 05 M08 1228 115 Yes
1 595108 SR 9% 396 unnamed o 08 0.06 Yes
3 bcasid s 12 31535 Touchet R 32 I8 No
1 e SR 539 106 aker Cr tribulary 010553 BB 038 Yes
1 I2RODED SR$42 2829 BoubderCrtributary 010425 2008 .56 Yes
1 590112 SR $39 43 Deer Cr OGS 208 31 16l Yes
1 FiM1 SR ) 4474 Mesdow Cr 03 2008 2865 B Yes
i i SR 20409 ClayCr ORMHTZ 2009 949 0 Yes
1 9 SRO00 2034 Tibbetts Cr tribuiary 080171 2009 1247 068 Vs
1 SEE SR 542 2874 Bruce Cz 0l 008 B3 113 Wos
3 SUR1SS SR 16 06 Burley Cr sibutary [H 008 0.IE Ves
3 I SR 16 202 Burley Cr wibutary 15 200 0.24 Yoz
4 ARG 15 405 Berwick Cr [O0EL 2009 11.38 Yes
1 eoe SR M2 . 1607 Nooksack B tribusry 01 2000 020 Yes
4wz Us 101 33 Colemhia R ribwiary 14 W10 2123 140 Vs
6 e S 2 296.35 Desdmin Cr 550051 2000 92,20 Ves
6 S9REND SRIM 4069 Pine Crtribumry 34 2010 7.50 Yes
3 omasz US101 33503 Heod Canal tributary 160218 2000 1224 021 Vs
1 ARI SR 20 7575 Red Cobin Cr 30343 211 14 Ves
1 Lesa i SR 520 581 Yamow Cr eribstary 2 1 636 .52 Ve
[ SR 520 481 Lake Washington tribatary & Edl| 1.08 Vel
1 54459 SR 520 4458 Lake Washingion tribatary _ £.0257 W 148 140 Ves
3 YOGS 15 8581 Bry Cr oribatary n il 1.6 Vs
4 0T SR 105 16.57 Momis SI 24 i 15 Vs
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QUESTIONS AND ANSWERS

Commonly Asked Questions about WSDOT Fish Passage Barrier Culverts

How can I find out if there are fish passage barriers in my project area?
A list of WSDOT fish passage culverts can be found
in the W5DOT Fish Passage Inventory Annual report,
which Is located on WSDOT's Biology Program Web
Page.

What is a PI?

P1 stands for Pricrity Index and is a numeric indica
tor used to consolidate the many factors related o
a fish barrier removal project prioritization (such as
expected passage improvernent, production potential
of the blocked stream, fish stock health, ete.). The P1
is used for developing prioritized lists of stand-alone
fish barrier removal projects. Stand-alone fish barrier
removal projects are pricritized by WDFW 1o target
sequential correction of barriers that have the largest
gains in fish habitat and the greatest production bene-
fits for fish (higher the P1 the greater the benefits). The
Pls for most culverts are listed in the WDFW database
and are included in the Appendix C of each WSDOT

region.

What iff @ culvert barvier does not have a PI? Does
that mean the calvert is a low priority?

It means that WDFW inventoried the culvert but has
not yvet completed the habitat assessment work neces-
sary to calcutatz the P The PI plays an important
role in the prioritization of [-4 Fish Barrier removal
prajects; however, it should not be a factor in decid-
ing which culverts are replaced as part of a hlghway

project.

What abour & culvert that is listed as a parfial bar-
rier — does it sfill need 1o be ficed?

The cubvert is still considered a barrier. The percent
passability is factored into the PL. A partially passable
culvert will have a lower P than a totally impassable culvert with all other factors being equal.

A culvert on a kighway project kas a low PL Does this mean that it doesn 't need to be ficed?

If a transportation (safety or mobility) project invelves work on a fish barrier culvert that requires
a Hydraulic Project Approval (HPA), then WSDOT is required to fix the barier as part of that
project.
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What if there Is confiicting information about whether a culvert within a profect boundary Is a barrier
or not — what should be dune to resolve this?
Contact Jon Peterson at WSDOT or Eva Barber at WDFW to determine if the culvert is a barrler ar

not.

A fish passage barrier culvert within a project’s limit has less than 200 meters of habital upsiream

the Memarandum of Agree-

plicat
Rules in the admi
HPA in the

tion proj

The MOA is

from the culvert. Does it need to be ficed?

If work on the culvert requires an HPA then yes, the cul-

vert needs (o be comected or replaced. The minimum 200
meters of habitat criteria is used for stand-alone culverts
being comrected using [-4 funds and not those being fed
as part of a highway construction project.

Showld o fish passage barrier culvert that will cost sev-
eral million dollars be replaced with a fisk passable one
if it only provides access to a very short degraded section
af stream that ends in a storm water pond?

In very rare cases, an exception may be made if it is de

termined that a barrler correction requiring an HPA would
provide an extremely minimal gain for fish and require
extranrdinary high cost. Consideration of this exception
would require agreement with WDFW and would not be
based on the presence of other human-made bartiers in
the streamn. In this case, it is understood that WSDOT is
ultimately responsible to correct the barrier in the future,
and would be required to provide mitigation to compen-
sate for the habitat loss resulting from the presence of the
barrier until it is comrected, The Memorandum of Agree-
ment (MOA) between WSDOT and WFDW Facilitates a
consolidated application of the Hydraulic Code Rules in
the administration of HPA in the course of transportation

prajects.

While getting ready to complete permitting for a project,
two new fisk bareler culverts were discovered. There are
tio funds feft in the profect; can I-4 finds be wsed to fix
these culverts?

This question emphasizes the importance of early iden-
tification of deficiencies that need to be fixed as part of
any highway safety and mobility construction project. [-4
funds are not available to fix culverts that would ordinarily
be fixed as part of a highway construction project (no mat
ter when they are found in the project process). This would

defeat the purpose of having a stand-alone program targeting the highest priority culverts that would
otherwise not be corrected during a highway project anytime in the near future.
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A profect affice has been assigned to design a fish pussable culvert. Are there any guidelines to help in
designing this project?

Design of fish barrier correction is based on thc latest version of WDFW s Design of Road Culverts for
Fish Passage manual (available on line at W hp?i

Engineering assistance and guidance is also available by contacting WDFW's Rp_smratjm Di\rlsion {for—
merly Technical Applications Division).

Does a barrier culvert within o road project that does not need
an HPA need to be fived as parf of thix kighway project?
Serlous consideration should be given to correcting the barsier,
even though WSDOT is
not required to do so ac-
cording to the MOA. The
Qm " cost of the barrier carrec-
tion relative to the overall
cost of the praject should
be considered. Also, in
this case, the quantity and
quality of the upstream
hahitat should be consid-
ered in making the deci
sion. Opportunites 1o
cofrect  barriers  should
be capitalized on during
projects while crews and
equipiment are mobilized
to  significantly reduce

the number of fish pas- elopment. The info

sage barriers under state in this manual is

highways. If the harrier zontinus changing and h. -
is not fixed during the road project, it remains on the barrier [ ‘-'P'—idll‘-"-l- The “works in

list ard must be fixed at some point in the future. Sometimes documents co not
avoiding fixing the culveni during the current highway project retlecti cuby
may make future corrections more difficult and costly, if for
example, the current project buries the culvert with fifty feet
of fill or blocks it with a retaining wall,

guidelines or the po & of
stat

The plans te widen the road over a fish passage harrier cul-

vert include consiruction of vertical retaining walls fo avoid toaching the culvert and an HPA, Is that
OK?

Under the MOA, technically the answer is yes. 1f a project does not require an HPA there is no require-
ment to make the culvert fish passable. However, project offices should carefully consider the cost of
making il passable at some future date after the construction of the retaining walls. The barrier will need
to be fixed eventually, so any action taken to avoid correcting the barrier will only add te the cost of mak-
ing it passable in the future.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
UNITED STATES OF
AMERICA, et al., No. C70-9213
o Subproceeding No. 01-1
Plaintiffs, (Culverts)
v PERMANENT
STATE OF INJUNCTION
WASHIGNTON, et al., REGARDING CULVERT
Defendants. CORRECTION

This matter came before the Court for trial
beginning on October 13, 2009, for the purpose of
determining the appropriate remedy for the violation
by the defendants of certain of the Plaintiff Tribes’
rights under treaties between the Tribes and the
United States. By amended order dated August 23,
2007, the Court has ruled that the State of
Washington has built and currently operates stream
culverts that block fish passage to and from the
Tribes’ usual and accustomed fishing places,
depriving the Tribes of the fishing rights reserved in
the treaties. The Court has carefully and fully
considered the Court’s prior rulings in this
subproceeding, the evidence presented at the remedy
phase trial, the pre-trial and post-trial briefings of the
parties, the arguments of counsel and applicable law,
and on March 29, 2013 entered Findings of Fact and
Conclusions of Law. Based upon the foregoing, it is
hereby:
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Ordered, adjudged and decreed that the State
of Washington, the Washington State Department of
Transportation (WSDOT), the Washington State
Department of Fisheries and Wildlife (WDFW), the
Washington State Department of Natural Resources
(DNR), and the Washington State Parks and
Recreation Commission (State Parks), their agents,
officers, employees, successors in interest, and all
persons acting in concert or participation with any of
them (Defendants), are permanently enjoined and
restrained to obey, to respect, and to comply with all
rulings of this Court in this subproceeding and with
each provision of this injunction, subject only to such
modifications as may be approved by the Court in the
future.

1. As used in this injunction, the word “culvert”
shall mean any structure, other than a full-span
bridge or tide gate, that is constructed to convey water
beneath a roadway, and shall also include associated
fishways or other fish passage structures, and bridges
built to replace any culvert that is subject to this
injunction. The word “salmon” shall mean any of the
six species of anadromous salmonids of the genus
Oncorhynchus, commonly known as chinook, chum,
coho, pink, and sockeye salmon, and steelhead.

2. Within six months of the date of this
injunction, the Defendants, in consultation with the
Plaintiff Tribes and the United States, shall prepare
a current list, or lists if different by agency (the List),
of all culverts under state-owned roads within the
Case Area existing as of the date of this injunction,
that are salmon barriers. In compiling the List, the
Defendants shall use the barrier assessment
methodologies in the Fish Passage Barrier and
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Surface Water Diversion Screening Assessment and
Prioritization Manual (WDFW 2000) (WDFW
Assessment Manual).

3. In addition to compiling the List, the
Defendants shall make ongoing efforts to assess and
1dentify culverts under state-owned roads in the Case
Area that become partial or full barriers to salmon
passage after the entry of this Injunction, using the
WDFW Assessment Manual or any later state barrier
assessment standards, provided such standards are
consistent with the terms of this injunction.

4. Any new culvert constructed by the
Defendants in the future on salmon waters within the
Case Area and any future construction to provide fish
passage at State barrier culverts on such waters shall
be done in compliance with the standards set out in
this injunction.

5. By October 31, 2016, WDFW, DNR, and
State Parks shall provide fish passage in accordance
with the standards set out in this injunction at each
barrier culvert on the List located on lands owned or
managed by those agencies in the Case Area.

6. Within 17 years of the date of this injunction,
WSDOT shall provide fish passage in accordance with
the standards set out in this injunction at each barrier
culvert on the List owned or managed by WSDOT if
the barrier culvert has 200 lineal meters or more of
salmon habitat upstream to the first natural passage
barrier.

7. WSDOT shall provide fish passage in
accordance with the standards set out in this
Injunction at each culvert on the List having less than
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200 lineal meters of upstream salmon habitat at the
end of the culvert’s useful life, or sooner as part of a
highway project, to the extent required by other
applicable law.

8. Notwithstanding the provisions of paragraph
6, above, WSDOT may defer correction of an
aggregation of culverts that cumulatively comprise
barriers to no more than 10% of the total salmon
habitat upstream of those WSDOT culverts that
would otherwise be subject to correction on the
schedule set forth in Paragraph 6, but only upon
fulfillment of the following conditions: In consultation
with the Plaintiff Tribes and the United States, the
Defendants shall develop and complete an assessment
of the amount of salmon habitat upstream of each
WSDOT barrier culvert on the List for which a “full
physical survey,” as described in § 3.4 of the WDFW
Assessment Manual, has not been completed as of the
date the List is compiled. In conducting the
assessment, the Defendants shall use the full physical
survey methodology or such other methodology as the
parties may agree upon. Each correction deferred by
this provision shall be corrected to the standards of
this injunction at the end of the culvert’s useful life, or
sooner as part of a highway project, to the extent
required by other applicable law. In undertaking the
corrections, the Defendants shall be guided by the
principle of providing the greatest fisheries habitat
gain at the earliest time. The Defendants may utilize
the “Priority Index” methodology described in the
WDFW Assessment Manual in determining the
sequence of correction if they so desire.

9. In carrying out their duties under this
injunction, the Defendants shall design and build fish
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passage at each barrier culvert on the List in order to
pass all species of salmon at all life stages at all flows
where the fish would naturally seek passage. In order
of preference, fish passage shall be achieved by
(a) avoiding the necessity for the roadway to cross the
stream, (b) use of a full span bridge, (c) use of the
“stream simulation” methodology described in Design
of Road Culverts for Fish Passage (WDFW, 2003) or
Stream Simulation: An Ecological Approach to
Providing Passage for Aquatic Organisms at Road-
Stream Crossings (U.S. Forest Service, May 2008),
which the parties to this proceeding have agreed
represents best science currently available for
designing culverts that provide fish passage and allow
fluvial processes. Nothing in this injunction shall
prevent the Defendants from developing and using
designs other than bridges or stream simulation in the
future if the Defendants can demonstrate that those
future designs provide equivalent or better fish
passage and fisheries habitat benefits than the
designs required in this injunction.

10. In rare circumstances, Defendants may
deviate from the design standards in paragraph 9,
above, if they can establish or the parties agree that
use of the standards required in paragraph 9 is not
feasible because of: (a) an emergency involving an
immediate threat to life, the public, property, or of
environmental degradation, and a correction using
the required design standards cannot be implemented
in time to forestall that threat; or (b) the existence of
extraordinary site conditions. If a design standard
other than that specified in paragraph 9 is used, in
addition to providing the best feasible fish passage at
the barrier site, the Defendants shall mitigate for the
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impacts of deviating from the standards of this
Injunction so that the resulting correction plus any
mitigation provides at least the same net benefit to
the salmon resource as would have occurred had the
correction applied the required standards.

11. The Defendants shall provide fish passage
in accordance with the standards set out in this
Injunction within a reasonable period of time: (a)
when any culvert corrected under the injunction
remains a barrier culvert after attempted correction,
or again becomes a barrier culvert following an
initially successful correction, or (b) when any culvert
is newly identified as a salmon barrier culvert after
the initial completion of the List.

12. The Defendants shall monitor their
implementation of the injunction, and evaluate
whether their efforts to provide fish passage at their
salmon barrier culverts are effective in meeting the
standards of this injunction. The Defendants shall
take reasonable steps to maintain their culverts in
such a manner as to prevent development of fish
barriers and to protect salmon habitat.

13. The Defendants shall provide the interested
Tribes with sufficient notice of State barrier culvert
inventory, identification of previously unidentified
State barrier culverts, assessment, and potential or
actual State barrier culvert correction activities to
permit the Tribes to monitor and provide effective
recommendations for compliance with the
requirements of this injunction.

14. The Court shall retain continuing
jurisdiction over this subproceeding for a sufficient
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period to assure that the Defendants comply with the
terms of this injunction.

Respectfully submitted this 29th day of January,
2010.

PLAINTIFF-INTERVENOR TRIBES

By: s/ JOHN C. SLEDD, WSBA # 19270
Attorney for the Hoh, Jamestown S’Klallam,
Lower Elwha Klallam, Nisqually, Port Gamble
S’Klallam, Sauk-Suiattle, Skokomish, Squaxin
Island, Stillaguamish and Suquamish Tribes

By: s/ LAURA SAGOLLA, Admitted Pro Hac Vice
Attorney for the Hoh, Jamestown S’Klallam,
Lower Elwha Klallam, Nisqually, Port Gamble
S’Klallam, Sauk-Suiattle, Skokomish, Squaxin
Island, Stillaguamish and Suquamish Tribes

By: s/ ALAN C. STAY, WSBA # 4569
Attorney for the Muckleshoot Indian Tribe

By: s/ MASON D. MORISSET, WSBA # 273
Attorney for The Tulalip Tribes

By: s/ DANIEL A. RAAS, WSBA # 4970
Attorney for the Lummi Nation

By: s/ HARRY L. JOHNSEN, WSBA # 4955
Attorney for the Lummi Nation

By: ssf THOMAS ZEILMAN, WSBA # 28470
Attorney for the Yakama Nation

By: s/ LAUREN P. RASMUSSEN, WSBA # 33256
Attorney for the Jamestown S’Klallam and Port
Gamble S’Klallam Tribes
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By: s/ ALIX FOSTER, WSBA # 4943
Attorney for the Swinomish Indian Tribal
Community

By: ssf EDWARD WURTZ, WSBA # 24741
Attorney for the Nooksack Tribe

By: s/ BRIAN GRUBER, WSBA # 32210
Attorney for the Makah Tribe

By: s/ SAMUEL J. STILTNER, WSBA # 7765
Attorney for the Puyallup Tribe

By: ssf HAROLD CHESNIN, WSBA # 398
Attorney for the Upper Skagit Tribe

By: s/ O. YALE LEWIS III, WSBA # 33768
Attorney for the Quileute Tribe

By: s/ ERIC J. NIELSEN, WSBA # 12773
Attorney for the Quinault Indian Nation

THE UNITED STATES OF AMERICA

By: s/ PETER C. MONSON
United States Department of Justice

ORDER

Is it is so ORDERED this 29th day of March 2013.

RICARDO S. MARTINEZ
UNITED STATES DISTRICT
JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
UNITED STATES OF
AMERICA, et al., No. CV 9213RSM
Plaintiffs, Subproceeding No. 01-01
v ORDER ON MOTIONS
STATE OF IN LIMINE
WASHIGNTON, et al.,
Defendants.

This matter 1s before the Court for
consideration of the parties’ three motions in limine.
Dkt. ## 572, 573, 574. The Court has fully considered
the parties’ memoranda and supporting exhibits. On
October 7, 2009, at the pretrial conference in this
matter, the Court made preliminary rulings on the
motions in limine. This Order formalizes those
rulings.

'The parties to this subproceeding shall be
designated as defendant “the State” (State of Washington),
and plaintiffs “the Tribes” (Suquamish Indian Tribe,
Jamestown S’Klallam, Lower Elwha Band of Klallam, Port
Gamble Clallam, Nisqually Indian Tribe, Nooksack Tribe,
Sauk-Suiattle Tribe, Skokomish Indian Tribe, Squaxin
Island Tribe, Stillaguamish Tribe, Upper Skagit Tribe,
Tulalip Tribe, Lummi Indian Nation, Quinault Indian
Nation, Puyallup Tribe, Hoh Tribe, Confederated Bands
and Tribes of the Yakama Indian Nation, Quileute Indian
Tribe, Makah Nation, Muckleshoot Indian Tribe, and
Swinomish Tribal Community).



244a

(1) Motion in Limine re: Martin Fox, PhD.
(Dkt. # 572)

The State moves to exclude the testimony and
opinion of Martin Fox, PhD., relating to his “field
testing” of culverts. Dr. Fox, whom the State describes
as a fisheries biologist with no experience designing
culverts, selected 28 State (WSDOT) culvert sites
(repaired culverts) for evaluation as to their efficacy
in fish passage. The State contends that his opinions
should be excluded as his report is not a peer-reviewed
study and relies on no standard or published protocol.
The State argues that under Daubert,?2 a study that
was produced for the purposes of litigation is subject
to especially strict scrutiny by the Court, as
“gatekeeper”. The State also contends that there is no
distinction between bench and jury trials in the
Daubert standards for admissibility of scientific
evidence.

Where an expert is deemed qualified to testify,
the approach taken in this Circuit (and the practice of
this Court) for bench trials is to allow the testimony,
and subject it to vigorous cross examination. The
Tribes have produced a resume demonstrating that
Dr. Fox is not only a fisheries biologist; he has an
undergraduate degree in fisheries biology, but he has
both a Masters’ degree and Ph.D. in Forest Hydrology
and Engineering. He is therefore highly qualified to

2Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993).
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testify on his evaluation of the culverts, even though
his experience does not include culvert design.

This motion in limine (Dkt. # 572) 1is
accordingly DENIED.

(2) Motion to Exclude Testimony on Fish
Production Potential (Dkt. # 573)

In a second Daubert motion, the State argues
that the Tribes’ experts have improperly utilized two
methodologies developed by State’s scientists, namely
the “PI” or Priority Index, and the “60 Day Low Flow”
or “Zillges” method, to estimate the numbers of “lost”
salmon that can be attributed to the State’s blocked or
partially-blocked culverts. Although the Court ruled
in the Order Granting Summary Judgment on
Liability that the Tribes need not quantify the
numbers of missing fish for that purppose [sic], they
now seek to establish the numbers for the purpose of
establishing their damages.

The Priority Index, or “PI” is a formula
developed by the State to prioritize the replacement of
culverts—that 1is, to determine which culverts will
likely provide the maximum benefit in terms of fish
production so those culverts can be replaced first. As
set forth in the Declaration of Paul Sekulich, attached
to the State’s motion, the terms in the formula have
the following definitions: PI is the sum, for all
salmon species, of a figure determined by taking the
quadratic root of the product of “BPH” times “MDC”.
Dr. Sekulich explains that the “MDC” terms are all
modifiers which are relevant only to cost/benefit
determinations. The relevant terms of the equation,
and the ones taken by the Tribes for their fish
production calculations, are the “BPH” factors. B is a
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number which reflects the passage improvement
achieved from a particular culvert correction project.
It roughly reflects whether the culvert if a partial or
total barrier to fish passage. P is [sic] the annual fish
production potential per meter squared of habitat
opened up if the culvert were to be repaired or
replaced. Each salmon species has its own P number.
H (for “habitat”) reflects the number of square meters
of habitat that would be opened up for smolting or
spawning if a given culvert were repaired.

The State complains that the Tribe’s data
expert Tyson Waldo has improperly taken figures
calculated by the State for the purpose of PI
determination, and used them to predict values for the
“lost” fish. It appears that what Mr. Waldo did was to
take the P and H values used by the State for certain
specified culverts, and multiply them together to
arrive at a number that supposedly quantifies the fish
production lost because of each culvert. The State
contends that this is an improper use of the terms of
the PI formulas.

The Tribes argue that Mr. Waldo simply used
the State’s own figures and methods, both of which
have been in use for years to determine run size and
are therefore well-established. This “production
coefficient” method was used in 1997 by Dr. Sekulich
to inform the Washington Legislature that “an
additional 200,000 adult salmon would be produced
annually” if 177 culverts were repaired. The Tribes
argue that the BPH equation remains an integral part
of the State’s culvert analysis system. However, the PI
was developed to determine relative benefit from
fixing individual culverts, not absolute benefit in
terms of individual streams. It is useful to determine
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priorities, but the P x H equation is too speculative in
terms of predicting potential fish production to be
meaningful, as there are too many other factors
affecting salmon populations that are not included in
the calculation. For example, the P factor 1is
determined individually for each species of salmon,
and for the purposes of calculating PI the P factors for
all salmon species are added together. In reality, the
different species compete with one another for space,
and the P factor does not take this inter-species
competition into account. Using the P numbers
calculated by the State in a simple P x H calculation
would result in a predicted production number that is
too high. Similarly, the H number does not take into
account other factors which may reduce available
habitat on the stream—such as the presence of other,
non-DOT culverts, other habitat modifications, and
many other environmental factors. In the absence of
data on the number of salmon that actually arrive at
a given culvert and whose passage 1s impeded,
Mr. Waldo’s calculations, and all further calculations
based on Mr. Waldo’s work, are too speculative to
provide a meaningful measure of damages.

The motion in limine (Dkt. # 573) is accordingly
GRANTED.

(3) Tribes’ Motion to Exclude Testimony of
David Smelser (Dkt. # 574)

The Tribes ask to exclude the testimony of the
State’s “cost estimation” expert David Smelser. They
contend that although the State originally identified
Mr. Smelser as an expert in their case-in-chief, they
withdrew that designation on April 2, 2009, reserving
the right to identify him as a rebuttal witness in
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accordance with an agreed Scheduling Order the
parties developed. At Mr. Smelser’s August 6, 2009
deposition, the Tribes learned that Mr. Smelser
intended to offer much more than rebuttal testimony,
despite having been withdrawn as a “case in chief”
witness. The Tribes then withdrew their designation
of Dr. Patricia Galloway as a witness in their case in
chief, intending to rely on historical cost data only.
They contend in this motion that Mr. Smelser cannot
now testify as he was designated only as a rebuttal
witness to Dr. Galloway’s testimony.

The State argues that the distinction
between rebuttal and primary witnesses is “hyper-
technical,” and that Mr. Smelser’s testimony is
“responsive” to the Tribe’s cost estimates regardless
whether Dr. Galloway testifies. However, once the
State designated Mr. Smelser as a rebuttal witness
only, that is the only function he can serve. If the
Tribes have withdrawn Dr. Galloway as a primary
witness and intend to rely only on historical cost data,
that is the testimony which can be rebutted.

This motion is limine (Dkt. # 574) is accordingly
GRANTED.

Dated this 8th day of October, 2009.

RICARDO S. MARTINEZ
UNITED STATES DISTRICT
JUDGE




249a

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF
AMERICA, et al., Case No. CV 9213RSM
Plaintiffs, Subproceeding No. 01-01

V.

ORDER ON CROSS-
STATE OF MOTIONS FOR
WASHIGNTON, et al., SUMMARY JUDGMENT

Defendants.

This matter was initiated by a Request for
Determination (“Request”) filed in 2001 by plaintiffs
Suquamish Indian Tribe, Jamestown S’Klallam,
Lower Elwha Band of Klallam, Port Gamble Clallam,
Nisqually Indian Tribe, Nooksack Tribe, Sauk-
Suiattle Tribe, Skokomish Indian Tribe, Squaxin
Island Tribe, Stillaguamish Tribe, Upper Skagit
Tribe, Tulalip Tribe, Lummi Indian Nation, Quinault
Indian Nation, Puyallup Tribe, Hoh Tribe,
Confederated Bands and Tribes of the Yakama Indian
Nation, Quileute Indian Tribe, Makah Nation, and
Swinomish Tribal Community (hereafter, “the
Tribes”). It is now before the Court for consideration
of cross-motions for summary judgment filed by
defendant State of Washington (“State”) and by the
plaintiff Tribes.! Dkt. ## 287, 295. Oral argument was

1Plaintiff United States of America has
substantially joined in the Tribes’ opposition to the
State’s motion. Dkt. # 313.
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heard on the motions on February 1, 2007. The parties
were then referred to the Honorable J. Kelley Arnold,
United Magistrate Judge, for a settlement conference.
The Court was advised on May 10, 2007 that the
mediation was unsuccessful, and the matter was ripe
for issuance of a decision on the summary judgment
motions. The matter is set for trial on September 24,
2007.

The memoranda, exhibits, and arguments of
the parties have been fully considered by the Court,
as has the prior case history. For the reasons set forth
below, the Court shall grant the Tribes’ motion for
partial summary judgment, and shall deny the
summary judgment motion filed by the State of
Washington.

BACKGROUND

This is a designated subproceeding of United
States, et al., v. State of Washington, et al., C70-9213.
The United States, in conjunction with the Tribes,
initiated this sub-proceeding in early 2001, seeking to
compel the State of Washington to repair or replace
any culverts that are impeding salmon migration to or
from the spawning grounds. The Request for
Determination, filed pursuant to the permanent
injunction in this case, maintains that the State has a
treaty-based duty to preserve fish runs so that the
Tribes can earn a “moderate living”. The State’s
original Answer asserted cross- and counter- Requests
for Determination, claiming injunctive and
declaratory relief against the United States for
placing a disproportionate burden of meeting the
treaty-based duty (if any) on the State. The State also
asserted that the United States has managed its own
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lands in such a way as to create a nuisance that
unfairly burdens the State.

In 2001, the United States moved to dismiss the
counterclaims, contending that it has not waived
sovereign immunity with respect to these claims, and
that the State lacks standing to assert tribal rights
derived from the Treaties. The Court originally denied
the motion to dismiss, but upon reconsideration the
motion to dismiss the counterclaims was granted. The
Court found that it lacked jurisdiction over the State’s
counterclaims because sovereign immunity has not
been waived. A subsequent motion by the State for
leave to file an amended Answer asserting counter-
claims was denied. These cross-motions for summary
judgment followed.

The parties have cooperated fully with one
another throughout these proceedings, including
discovery and settlement negotiations. They agree
that material facts are not in dispute. Nevertheless,
they have been unable to arrive at a settlement, and
now ask the Court to resolve the legal issues
presented.

DISCUSSION

This subproceeding arises from the language in
Article III of the 1855 Treaty of Point Elliot (“Stevens
Treaties”) in which the Tribes were promised that
“[t]he right of taking fish, at all usual and accustomed
grounds and stations, is further secured to said
Indians, in common with all citizens of the Territory
... “ Dkt. # 287-2. The Tribes, in their Request for
Determination, state that they brought this action
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to enforce a duty upon the State of Washington
to refrain from constructing and maintaining
culverts under State roads that degrade fish
habitat so that adult fish production is reduced,
which in turn reduces the number of fish
available for harvest by the Tribes. In part due
to the reduction of harvestable fish caused by
those actions of the State, the ability of the
Tribes to achieve a moderate living from their
Treaty fisheries has been impaired.

Request for Determination, Dkt. # 1, p. 1.

The Tribes requested mandatory relief
“requiring Washington to identify and then to open
culverts under state roads and highways that obstruct
fish passage, for fish runs returning to or passing
through the usual and accustomed grounds and
stations of the plaintiff tribes.”? Id. Specifically, they
request a declaratory judgment, establishing that
(1) the right of taking fish secured by the Treaties
imposes a duty upon the State of Washington to
refrain from diminishing the number of fish passing
through, or to or from, the Tribes’ usual and
accustomed  fishing grounds by improperly
constructing or maintaining culverts under State-
owned roads and highways; and that (2) the State has

2According to testimony and exhibits provided
by the Tribes, culverts may become impassable to fish
either because they are blocked by silt or debris, or
because they are “perched”—that is, the outfall of the
culvert is several feet or more above the level of the
stream into which it flows. Salmon migrating
upstream to spawn are stopped by a perched culvert
and cannot reach their spawning grounds.
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violated, and continues to violate, the duty owed the
Tribes under the Stevens Treaties. Further, the
Tribes request a prohibitory injunction, prohibiting
the State of Washington and its agencies from
constructing or maintaining any culverts that reduce
the number of fish that would otherwise return to or
pass through the usual and accustomed fishing
grounds of the Tribes. Finally, they request a
mandatory injunction, requiring the State to
(1) identify, within eighteen months, the location of all
culverts constructed or maintained by State agencies,
that diminish the number of fish in the manner set
forth above, and (2) fix, within five years after
judgment, and thereafter maintain all culverts built
or maintained by any State agency, so that they do
not diminish the number of fish as set forth above.
1d., pp. 6-7.

The State has moved for summary judgment as
to all aspects of the Request. The Tribes have moved
for partial summary judgment as to the declaratory
judgment portion of their Request. Shortly before the
February 1, 2007 hearing, the parties stipulated to
define the scope of this subproceeding to include “only
those culverts that block fish passage under State-
owned roads.” Dkt. # 341. Therefore, culverts that do
not actually block fish passage, as well as tidegates,
are not within the scope of this subproceeding. Id.

The Tribes, in their Request, assert that
between 1974, the year that this case was originally
decided, and 1986, Tribal harvests of anadramous
[sic] fish (salmon and steelhead) rose dramatically,
eventually reaching some 5 million fish. Then
harvests declined, so that by 1999 harvests were back



254a

down to the 1974 levels.3 The Tribes contend that “[a]
significant reason for the decline of harvestable fish
has been the destruction and modification of habitat
needed for their survival.” Request for Determination,

Dkt. # 1, 19 2.5, 2.6, 2.7.

The Request addresses one specific type of
habitat modification: the placement of culverts rather
than bridges where roadways cross rivers and
streams. The Tribes allege that when such culverts
are improperly built or maintained, they block fish
passage up or down the stream, “thereby preventing
out-migration of juvenile fish to rearing areas or the
salt water, or the return of adult fish to spawning

3These figures are supported by the Declaration
of Keith Lutz, a fisheries biologist with the Northwest
Indian Fisheries Commission, filed in support of the
Tribes’ motion for partial summary judgment. The
table presented by Mr. Lutz indicates that harvest
levels in 1974 and 1975 were 860,537 and 1,001,041
fish respectively. The number of fish harvested rose
steadily to 5,494,973 in 1985. Numbers of fish
harvested then fluctuated between approximately
three and four million fish for the next several years,
higher in the odd-numbered years when large
numbers of pink salmon were harvested. After 1991,
harvests of four million fish were not seen again, and
after the 1993 harvest of 3,497,537 fish the numbers
declined dramatically, dipping as low as 575,958 in
1999. While post-1999 harvest numbers have risen
somewhat, to 2,148,802 fish taken in 2003, the Tribal
harvest through 2004 (the last year reported in this
exhibit) remained less than half that of the years 1985
to 1991. Declaration of Kieth [sic] Lutz, Dkt. # 299.
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beds, or both.” Id., § 3.1. According to the Tribes,
culverts under State-owned or maintained roads block
fish access to at least 249 linear miles of stream, thus
closing off more than 400,000 square meters of
productive spawning habitat, and more than 1.5
million square meters of productive rearing habitat
for juvenile fish. Id., § 3.7. The Tribes state that, by
the State’s own estimates, removal of the obstacles
presented by blocked culverts would result in an
annual increase in production of 200,000 fish, many of
which would be available for Tribal harvest. Id., 9 3.8.

The State does not dispute the fact that a
certain number of culverts under State-owned roads
present barriers to fish migration. The State notes
that 18% of the culverts on land managed by the
Department of Natural Resources (“DNR”) were
1dentified as barriers in a 2000 inventory. Washington
State Parks (“WDP”) have identified 120 culverts as
fish passage barriers. And of the thousands of culverts
passing under roads maintained by the Washington
State Department of Transportation (“WSDOT”), the
State asserts that “most”, but not all, allow free
passage of migrating fish—meaning that many do
not.4 Motion for Summary Judgment, pp. 8-11.

4Although the State’s motion did not set the
number, an expert declaration filed in support of the
Tribe’s motion found 1,113 barrier culverts in the
combined jurisdiction of the WSDOT and the
Washington Department of Fish and Wildlife
(“WDFW?”), in addition to those included in the WDP
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The State argues that the Tribes have produced
no evidence that the blocked culverts “affirmatively
diminish[] the number of fish available for harvest”.
State’s Reply, Dkt. # 319, p. 2. The Tribes have,
however, produced evidence of greatly diminished fish
runs. While there may be other contributing causes
for this, the conclusion is inescapable that if culverts
block fish passage so that they cannot swim upstream
to spawn, or downstream to reach the ocean, those
blocked culverts are responsible for some portion of
the diminishment. It is not necessary for the Tribes to
exactly quantify the numbers of “missing” fish to
proceed in this matter.

The issue then becomes a purely legal one:
whether the Tribes’ treaty-based right of taking fish
imposes upon the State a duty to refrain from
diminishing fish runs by constructing or maintaining
culverts that block fish passage. The State asserts
that this question has already been answered, and the
Tribes’ position rejected, by the Ninth Circuit Court of
Appeals. However, that 1is mnot a correct
characterization of the appellate court’s prior rulings
in this matter.

In 1976, after the Tribes won recognition of
their treaty-based right to a fair and equitable share
of harvestable fish in Phase I of this case, this Court
turned to address environmental issues raised earlier.
One of two questions addressed by the Court in Phase
IT was “whether the right of taking fish incorporates
the right to have treaty fish protected from

and DNR culvert counts. Declaration of Ronald
McFarlane, Dkt. # 300, 9§ 8.
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environmental degradation.” United States v.
Washington, 506 F. Supp. 187, 190 (1980). The district
court held that “implicitly incorporated in the treaties’
fishing clause is the right to have the fishery habitat
protected from man-made despoliation [sic].” Id., at
203. The Court then assigned to the State a burden
“to demonstrate that any environmental degradation
of the fish habitat proximately caused by the State’s
actions (including the authorization of third parties’
activities) will not impair the tribes’” ability to satisfy
their moderate living needs.” Id. at 207.

The Ninth Circuit Court of Appeals reversed
this portion of the district court’s order, but not as
conclusively as the State suggests.

Let us repeat the essence of our interpretation
of the treaty. Although we reject the
environmental servitude created by the district
court, we do not hold that the State of
Washington and the Indians have no
obligations to respect the other’s rights in the
resource Instead, . . . we find on the
environmental issue that the State and the
Tribes must each take reasonable steps
commensurate with the resources and abilities
of each to preserve and enhance the fishery
when their projects threaten then-existing
levels.

United States v. Washington, 694 F.2d 1374, 1389 (9th
Cir. 1982).

Upon request for rehearing en banc, the three-
judge panel’s opinion was vacated. United States v.
Washington, 759 F.2d 1353, 1354 (9th Cir. 1985). A
highly divided eleven-member court issued a per
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curtam decision vacating the district court’s
declaratory judgment on the environmental issue. The
court’s order did not contain broad and conclusive
language necessary to reject the idea of a treaty-based
duty in theory as well as in practice. Instead, the
Court found that the declaratory judgment on
environmental issues was imprecise and lacking in a
sufficient factual basis.

We choose to rest our decision in this case on
the proposition that issuance of the declaratory
judgment on the environmental issue 1is
contrary to the exercise of sound judicial
discretion. The legal standards that will govern
the State’s precise obligations and duties under
the treaty with respect to the myriad State
actions that may affect the environment of the
treaty area will depend for their definition and
articulation upon concrete facts which underlie
a dispute in a particular case. Legal rules of
general applicability are announced when their
consequences are known and understood in the
case before the court, not when the subject
parties and the court giving judgment are left
to guess at their meaning. It serves neither the
needs of the parties, nor the jurisprudence of
the court, nor the interests of the public for the
judiciary to employ the declaratory judgment
procedure to announce legal rules imprecise in
definition and uncertain in dimension. Precise
resolution, not general admonition, 1is the
function of declaratory relief. These necessary
predicates for a declaratory judgment have not
been met with respect to the environmental
issues in this case.
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The State of Washington is bound by the treaty.
If the State acts for the primary purpose or
object of affecting or regulating the fish supply
or catch in noncompliance with the treaty as
interpreted by past decisions, it will be subject
to immediate correction and remedial action by
the courts. In other instances, the measure of
the State’s obligation will depend for its precise
legal formulation on all of the facts presented by
a particular dispute.

Id. at 1357 (emphasis added).

The appellate court’s ruling, then, cannot be
read as rejecting the concept of a treaty-based duty to
avoid specific actions which impair the salmon runs.
The court did not find fault with the district court’s
analysis on treaty-based obligations, but rather
vacated the declaratory judgment as too broad, and
lacking a factual basis at that time.5 The court’s

5 Neither the majority opinion, nor any of the
dissenting or concurring opinions rejected the
district court’s analysis on treaty-based obligations.
Indeed, three of the dissenting judges would have
affirmed the district court’s declaratory judgment on
environmental issues. Judge Nelson flatly stated, “I
agree with the district court that the Tribes have an
1mplicit treaty right to a sufficient quantity of fish to
provide them with a moderate living, and the related
right not to have the fishery habitat degraded to the
extent that the minimum standard cannot be met. 1
also agree that the State has a correlative duty to
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language, however, clearly presumes some obligation
on the part of the State; not a broad “general
admonition” as originally imposed by the district
court, but a duty which could be defined by concrete
facts presented in a particular dispute. This dispute,
limited as it is to “only those culverts that block fish
passage under State-owned roads”, is capable of
resolution through the declaratory relief requested by
the tribes. The Tribes have presented sufficient facts,
in the form of fish harvest data and numbers of
blocked culverts, to meet the appellate court’s stated
requirements for issuance of a declaratory judgment.
A narrowly-crafted declaratory judgment such as the
one requested here does not raise the specter of a
broad “environmental servitude” so feared by the
State.

refrain from degrading or authorizing others to
degrade the fish habitat in such a manner.” Id. at 1367
(emphasis added). Judge Skopil joined in this dissent.
Id. Judge Norris dissented “for the reasons articulated
in Judge Nelson’s dissenting opinion.” Id. at 1368.
Judges Sneed and Anderson, who sat on the original
three-judge panel and formulated the “reasonable
steps” standard set forth above, concurred in the
opinion in the interests of collegiality, but did not
retreat from the position they took in hearing the case
originally. Id. at 1360. Judges who concurred in the
opinion did so because of the absence or [sic] a case or
controversy (Judges Ferguson and Schroeder), or
because the declaratory judgment was deemed not an
appealable decision (Judge Sneed). And nowhere in
the majority opinion did the court state that no duty
arises from the treaties.
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In moving for summary judgment, the State
also asserts that “[n]Jo treaty language supports
‘moderate living’ as the measure of any servitude”.
Motion for Summary Judgment, p. 16. The State
argues that the Tribes have proposed that the State
has a duty to avoid impairing their ability to earn a
“moderate living”, but no tribal member can define the
term “moderate living”. The State further asserts that
the term “moderate living” does not appear in the
treaty, and that since the treaty is a contract, its
provisions must be definite in order to be enforceable.
According to the State, “the term is inherently
ambiguous.” Motion for Summary Judgment, p. 17.

The term “moderate living” was coined by the
courts, not the parties. It is thus indeed not a part of
the treaty “contract”; it is an interpretation that has
been applied by the courts. In State of Washington,
et al., v. Washington State Commercial Passenger
Fishing Vessel Association, et al., 443 U.S. 658 (1979),
the Supreme Court stated,

We also agree with the Government that an
equitable measure of the common right should
initially divide the harvestable portion of each
run that passes through a “usual and
accustomed” place into approximately equal
treaty and nontreaty shares, and should then
reduce the treaty share if tribal needs may be
satisfied by a lesser amount. . . .

The division arrived at by the District Court 1s
also consistent with our earlier decisions
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concerning Indian treaty rights to scarce
natural resources. In those cases, after
determining that at the time of the treaties the
resource involved was necessary to the Indians’
welfare, the Court typically ordered a trial
judge or special master, in his discretion,
to devise some apportionment that assured
that the Indians’ reasonable livelihood needs
would be met. Arizona v. California, 373 U.S.
at 600. . ..

Thus, [the district court] first concluded that at
the time the treaties were signed, the Indians,
who comprised three-fourths of the territorial
population, depended heavily on anadromous
fish as a source of food, commerce, and cultural
cohesion. Indeed, it found that the non-Indian
population depended on Indians to catch the
fish that the former consumed. Only then did it
determine that the Indians’ present-day
subsistence and commercial needs should be
met, subject, or [sic] course, to the 50% ceiling.

. . As in Arizona v. California and its
predecessor cases, the central principal here
must be that Indian treaty rights to a natural
resource that once was thoroughly and
exclusively exploited by the Indians secures so
much as, but no more than, is necessary to
provide the Indians with a livelthood—that is to
say, a moderate living.

Id. at 686 (citations omitted) (emphasis added).

The State’s argument that the term “moderate
living” is ambiguous and unenforceable in contract
terms is thus without merit. It is neither a “missing
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term” in the contract, nor a meaningless provision; it
1s a measure created by the Court. To the extent that
1t needs definition, it would be for the Court, not the
Tribes, to define it. No party has yet asked that the
Court do so, and the Court finds it unnecessary at this
time. The Tribes’ showing that fish harvests have
been substantially diminished, together with the
logical inference that a significant portion of this
diminishment is due to the blocked culverts which cut
off access to spawning grounds and rearing areas, is
sufficient to support a declaration regarding the
culverts’ impairment of treaty rights.

In finding a duty on the part of the State to
refrain from blocking fish access to spawning grounds
and rearing habitat, the Court has been guided by
well-established principles of treaty construction.
These were set forth as they applied to the treaties at
issue here by the Supreme Court in State of
Washington v. Washington State Commercial
Passenger Fishing Vessel Association.

[I]t is the intention of the parties, and not solely
that of the superior side, that must control any
attempt to interpret the treaties. When Indians
are involved, this Court has long given special
meaning to this rule. It has held that the
United States, as the party with the
presumptively superior negotiating skills and
superior knowledge of the language in which
the treaty is recorded, has a responsibility to
avoid taking advantage of the other side. “[T]he
treaty must therefore be construed, not
according to the technical meaning of its words
to learned lawyers, but in the sense in which
they would naturally be understood by the
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Indians.” This rule, in fact, has thrice been
explicitly relied on by the Court in broadly
interpreting these very treaties in the Indians’
favor.

Governor Stevens and his associates were well
aware of the “sense” in which the Indians were
likely to view assurances regarding their
fishing rights. During the negotiations, the
vital importance of the fish to the Indians was
repeatedly emphasized by both sides, and the
Governor’s promises that the treaties
would protect that source of food and
commerce were crucial in obtaining the
Indians’ assent. It is absolutely clear, as
Governor Stevens himself said, that neither he
nor the Indians intended that the latter “should
be excluded from their ancient fisheries”, see
n. 9, supra, and it is accordingly inconceivable
that either party deliberately agreed to
authorize future settlers to crowd the Indians
out of any meaningful use of their accustomed
places to fish. That each individual Indian
would share an “equal opportunity” with
thousands of newly arrived individual settlers
1s totally foreign to the spirit of the
negotiations. Such a “right”, along with the
$207,500 paid the Indians, would hardly have
been sufficient to compensate them for the
millions of acres they ceded to the Territory.
Moreover, in light of the far superior numbers,
capital resources, and technology of the non-
Indians, the concept of the Indians’ “equal
opportunity” to take advantage of a scarce
resource 1s likely in practice to mean that the
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Indians’ “right of taking fish” will net them
virtually no catch at all. . . .

Id. at 675-677 (citations omitted; emphasis in bold
added, emphasis in italics in original).

After rejecting the State’s “equal opportunity”
theory, the Court went on to discuss the meaning of
“in common with” as used in the treaties.

But we think greater importance should be
given to the Indians’ likely understanding of
the other words in the treaties and especially
the reference to the “right of taking fish’—a
right that had no special meaning at common
law but that must have had obvious
significance to the tribes relinquishing a
portion of their pre-existing rights to the
United States in return for this promise. This
language is particularly meaningful in the
context of anadromous fisheries—which were
not the focus of the common law—because of
the relative predictability of the “harvest”. In
this context, it makes sense to say that a party
has a right to “take”—rather than merely the
“opportunity” to try to catch—some of the large
quantities of fish that will almost certainly be
available at a given time.

This interpretation is confirmed by additional
language in the treaties. The fishing clause
speaks of “securing” certain fishing rights, a
term the Court has previously interpreted as
synonymous with “reserving” rights previously
exercised. Because the Indians had always
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exercised the right to meet their subsistence
and commercial needs by taking fish from
treaty area waters, they would be unlikely to
perceive a “reservation” of that right as merely
the chance, shared with millions of other
citizens, occasionally to dip their nets in to the
territorial waters.

Id. at 678-680 (citations omitted; emphasis in italics
in original).

It was thus the right to take fish, not just the
right to fish, that was secured by the treaties. The
significance of this right to the Tribes, its function as
an incentive for the Indians to sign the treaties, and
the Tribes’ reliance on the unchanging nature of that
right, have been set forth in expert declarations
provided by the Tribes. Historian Richard White,
Ph.D., who has researched the history of the Stevens
Treaties, including the intentions, expectations, and
understandings of the negotiators on both sides,
states that

[o]lne vital part of the relations that Stevens
sought to perpetuate was Indian fishing, both
for subsistence and for trade. Stevens and
the other treaty negotiators knew well that
Puget Sound Indians relied heavily on their
fisheries. . . .

The Indians themselves expressed the
importance of fishing to their way of life, and
Stevens and the other negotiators assured
them of their continued access to the fisheries.
Treaty minutes record that at Point-No-Point,
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One-lun-teh-tat, an “Old Sko-komish Indian”
worried how they were to feed themselves once
they ceded so much land to the whites, while
Hool-hole-tan-akim also wanted to retain half
the land. “Why,” he asked, “should we sell? We
may become destitute. Why not let us live
together with you?” In the face of such
objections, Benjamin F. Shaw, the interpreter,
reassured the Indians that they were “not
called upon to give up their old modes of living
as places of seeking food, but only to confine
their houses to one spot.” And Michael
Simmons, the special Indian agent for Puget
Sound, explained that if they retained a large
amount of land they would be confined to it, but
that “when a small tract alone was left, the
privilege was given of going wherever they
pleased to fish and work for the whites.” In
negotiations at Neah Bay, the Makah raised
questions about the role that the fisheries were
to play in their future. Stevens replied that “far
from wishing to stop their fisheries, he
intended to send them oil, kettles and fishing
apparatus.” What Stevens and his negotiators
explicitly promised in response to Indian
objections was access to the usual places for
procuring food and continued economic
exchange with the whites.

Stevens also sought to preserve Indian fishing
rights to reduce the cost of implementing the
treaties. In his instructions to Stevens, Mix had
emphasized that whatever the form of the
treaties, they should incur minimal expenses
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for the government. . . . As the Treaty
Commissioners noted in their meeting of
December 26, 1854, “it was necessary to allow
them to fish at all accustomed places” because
this “was necessary for the Indians to obtain
subsistence.” And securing the Indians a
subsistence was critical if Stevens was to follow
his very clear instructions to keep the cost of
the treaty down. By guaranteeing the Indians a
right to their share of the bounty of the land,
rivers, and Sound, the treaties would enable
them to feed themselves at little cost to the
government.

Declaration of Richard White, Dkt. # 296, 99 8, 9, 11.

It was thus the government’s intent, and the
Tribes’ understanding, that they would be able to
meet their own subsistence needs forever, and not
become a burden on the treasury.

Stevens and the other negotiators believed that
the abundant fisheries they had observed in
Puget Sound would continue unabated forever.
Early white accounts of these fisheries
breathlessly reported that they were
inexhaustible. . . . It was not until the 1890’s
that scientists began to caution that salmon
and other stocks might not remain abundant
forever.

Stevens and the other negotiators anticipated
that Indians would continue to fish the
inexhaustible stocks in the future, just as they
had in the past. Stevens specifically assured
the Indians that they would have access to their
normal food supplies now and in the future. At
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the Point Elliot Treaty, Stevens began by
speaking of subsistence. “[A]s for food, you
yourselves now, as in time past, can take care
of yourselves.” The question, however, was not
whether they could now feed themselves, but
rather whether in the future after the huge
cessions that the treaties proposed the Indians
would still be able to feed themselves. Stevens
assured them that he intended that the treaty
guarantee them that they could. “T want that
you shall not have simply food and drink now
but that you may have them forever.” The
negotiators uniformly agreed on the abundance
of the fisheries, the dependence of the Indians
upon them, their commercial possibilities, and
their future “inexhaustibility.” Stevens and
Gibbs could both foresee and promote the
commercial development of the territory, the
creation of a commercial fishery by whites, and
the continuation of an Indian fishery. They did
not see any contradiction between them.

Id. at 99 13, 14 (emphasis added).

Thus, the Tribes were persuaded to cede huge
tracts of land—described by the Supreme Court as
“millions of acres”---by the promise that they would
forever have access to this resource, which was
thought to be inexhaustible. It was not deemed
necessary to write any protection for the resource into
the treaty because nothing in any of the parties’
experience gave them reason to believe that would be

necessary. According to historian Joseph E. Taylor 11,
Ph.D.,
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[d]Juring 1854-1855, white settlement had not
yet damaged Puget Sound fisheries. During
those years, Indians continued to harvest fish
for subsistence and trade as they had in the
past. Given the slow pace of white settlement
and its limited and localized environmental
impact, Indians had no reason to believe during
the period of treaty negotiations that white
settlers would interfere, either directly through
their own harvest or indirectly through their
environmental impacts, with Indian fisheries
in the future. During treaty negotiations,
Indians, like whites, assumed that their
cherished fisheries would remain robust
forever.

Declaration of Joseph Taylor III, Dkt. # 297, § 7.

As Professor White stated, the representatives
of the Tribes were personally assured during the
negotiations that they could safely give up vast
quantities of land and yet be certain that their right
to take fish was secure. These assurances would only
be meaningful if they carried the implied promise that
neither the negotiators nor their successors would
take actions that would significantly degrade the
resource. Such resource-degrading activities as the
building of stream-blocking culverts could not have
been anticipated by the Tribes, who themselves had
cultural practices that mitigated negative impacts of
their fishing on the salmon stocks. Declaration of
Robert Thomas Boyd, Dkt. # 298, 9§ 6.

In light of these affirmative assurances given
the Tribes as an inducement to sign the Treaties,
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together with the Tribes’ understanding of the reach
of those assurances, as set forth by the Supreme Court
in the language quoted above, this Court finds that
the Treaties do impose a duty upon the State to
refrain from building or maintaining culverts in such
a manner as to block the passage of fish upstream or
down, to or from the Tribes’ usual and accustomed
fishing places. This is not a broad “environmental
servitude” or the imposition of an affirmative duty to
take all possible steps to protect fish runs as the State
protests, but rather a narrow directive to refrain from
impeding fish runs in one specific manner. The Tribes
have presented sufficient facts regarding the number
of blocked culverts to justify a declaratory judgment
regarding the State’s duty to refrain from such
activity. This duty arises directly from the right of
taking fish that was assured to the Tribes in the
Treaties, and is necessary to fulfill the promises made
to the Tribes regarding the extent of that right.

CONCLUSION

Accordingly, the State’s motion for summary
judgment is DENIED. The Tribes’ cross-motion for
partial summary judgment is GRANTED. The Court
hereby declares that the right of taking fish, secured
to the Tribes in the Stevens Treaties, imposes a duty
upon the State to refrain from building or operating
culverts under State-maintained roads that hinder
fish passage and thereby diminish the number of fish
that would otherwise be available for Tribal harvest.
The Court further declares that the State of
Washington currently owns and operates culverts
that violate this duty.
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This matter is currently set for trial on
September 24, 2007. In light of this ruling, a full trial
on the merits is no longer necessary. However, further
proceedings are needed to determine an appropriate
remedy in this matter, so the September 24 date shall
remain on the calendar for such proceedings. Counsel
shall appear for a status conference on Wednesday,
August 29, 2007 at 1:30 p.m. to discuss further
proceedings.

Dated this 22 day of August 2007.

RICARDO S. MARTINEZ
UNITED STATES DISTRICT
JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
UNITED STATES OF
AMERICA, et al., No. C70-9213
. Subproceeding No. 01-1

Plaintiffs, (Culverts)
v ORDER GRANTING
STATE OF WASHIGNTON, | UNITED STATES’ AND
et al., DENYING WASHINGTON’S

Defendant MOTIONS FOR
erendants- | JUDGMENT

THIS MATTER comes before the court on two
related motions. The United States has filed a motion
to strike, or for judgment on, fifteen of the twenty
affirmative defenses asserted in the State of
Washington’s Answer to the Plaintiff Tribes’ Request
for Determination (“RFD”) and to the United States’
Response to the RFD. Washington has also filed what
1s essentially a cross-motion, seeking judgment on the
pleadings regarding the “law of the case” in which it
contends that the relief sought in the Tribes’ RFD is
barred by prior judicial decisions.! Having now
reviewed the pleadings filed in support of and in
opposition to these motions, together with the
relevant portions of the record, and being fully
advised, the court finds and rules as follows:

1 Washington’s motion for judgment re: law of
the case separately seeks judgment as a matter of law
on this affirmative defense, which is also embraced by
the United States’ motion to strike.



274a

L. DISCUSSION
A. Washington’s Affirmative Defenses
1. Waiver and Estoppel

The affirmative defenses laid out in paragraphs
6.1 through 6.8 of Washington’s answer are based on
the doctrines of waiver or estoppel. Washington
believes that the United States’ conduct in funding
and approving Washington’s roadway culverts
prevents it from now asserting a claim that those
culverts violate the plaintiff Tribes’ treaty rights. The
United States argues that neither waiver nor estoppel
are tenable defenses when the United States is acting
to enforce the rights of Indian tribes.

The United States has correctly identified the
binding authority that forecloses Washington’s
attempt to use waiver or estoppel defenses in this
case. See, e.g., Cramer v. United States, 261 U.S. 219
(1923) (acts of government agent do not bind
government and cannot constitute waiver of Indian
rights); Pine River Logging & Improvement Co. v.
United States, 186 U.S. 279 (1902) (same); United
States v . Washington, 157 F. 3d 630 (9th Cir. 1998)
(estoppel defense cannot be asserted to defeat claims
enforcing Indian rights); Swim v . Bergland, 696 F.2d
712 (9th Cir. 1983) (same); United States v. Ahtanum
Irrigation Dist., 236 F.2d 321 (9th Cir. 1956) (same).
Washington has not presented any on-point authority
to the contrary, and its argument in opposition to the
United States’ motion fails to controvert the clear
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legal principles laid out in the cases cited above.
Because the defenses of waiver and estoppel are
simply not available to defeat the United States’
Instant action to enforce the plaintiff Tribes’ treaty
rights, the government is entitled to judgment as a
matter of law on the affirmative defenses asserted in
paragraphs 6.1 through 6.8 of Washington’s answer.

2. Constitutional Defenses

The United States argues that Washington’s
constitutional defenses, asserted under the Equal
Footing Clause, the Guarantee Clause, and the Tenth
Amendment to the United States Constitution, are
legally insufficient under the instant circumstances.
Washington responds that the treaty right asserted in
this case may not be consistent with its admission as
a state into the federal union, that it may violate the
Guarantee Clause’s promise of a republican
government, and that it impinges on rights reserved
to the states under the Tenth Amendment.
Washington further argues that these defenses
present questions that deserve further development
and attention during this litigation and which
preclude summary dismissal.

The court disagrees. As Washington admits,
the Equal Footing doctrine has been rejected as a
basis for limiting Indian tribes’ treaty fishing rights
for a century or more. E.g. United States v. Winans,
198 U.S. 371 (1905). Indeed, these very parties were
reminded that Washington’s admission “into the
Union upon an equal footing with the original states
had no effect upon the treaty rights of the Plaintiff
tribes.” United states v. Washington, 157 F.3d 630, 646
(9th Cir. 1998) (quoting Final Decision No. 1, 384
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F. Supp. 312, 401 (W.D. Wash. 1974)). Washington
responds that the relief sought in this subproceeding
1s based not on express treaty rights, but instead on
an implied right to habitat conservation, and is thus
not subject to the rule last stated. However, that
contention rests on a faulty and improper formulation
of the plaintiff Tribes’ claim. The Tribes and the
United States have asked the court to declare that
Washington has a duty to manage its culverts in a
certain manner so as to guarantee or protect their
treaty right to take fish. Whether such a duty exists,
and the measure of any such duty, has yet to be
determined. What is abundantly clear at this time,
however, i1s that the Tribes are asserting a treaty
right, and that right is unaffected by Washington’s
admission into the union, such that the Equal Footing
affirmative defense (paragraph 6.12 of Washington’s
answer) must fail as a matter of law.

The same is true for Washington’s Guarantee
Clause defense (paragraph 6.17 of Washington’s
answer). Washington’s claim that the Tribes seek to
dictate how the state legislature shall act and to
control the expenditure of state funds is simply
unfounded and contrary to the plain language of the
RFD. Moreover, to the extent that Washington will be
forced to act in a particular manner in order to comply
with its treaty obligations, that compelled action is no
constitutional infringement given the fact that
treaties with Indian tribes are expressly part of the
“Supreme Law of Land” governing all states. See U.S.
Const. Art. VI (containing the “Supremacy Clause”);
Missouri v. Holland, 252 U.S. 416, 432 (1920). The
Guarantee Clause is thus no bar to the relief sought
in the plaintiffs’ RFD.
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Washington’s defense wunder the Tenth
Amendment (paragraph 6.18 of Washington’s answer)
can fare no better. The Amendment protects state
sovereignty and the federalist structure of our
national government, but Washington has nowhere
identified any threat to its reserved powers. Again, by
operation of the Supremacy Clause, Indian treaties
are incorporated into the body of paramount law
binding both state and federal governments. There
can be no valid Tenth Amendment defense when the
United States seeks to enforce an obligation under one
of these universally binding legal positions. Id. See
also Minnesota v. Mille Lacs Band of Chippewa
Indians, 526 U.S. 172, 204 (1999).

3. Political Question Doctrine

The United States correctly notes that
Washington’s political question affirmative defense,
asserted in paragraph 6.13 of its answer, cannot be
sustained where the case does not implicate the
relationship between the coordinate branches of the
federal government. See Baker v. Carr, 369 U.S. 186,
210 (1962) (holding that political question doctrine is
implicated in “the relationship between the judiciary
and the coordinate branches of the Federal
Government, and not the federal judiciary’s
relationship to the States”). Apparently conceding this
point, Washington argues that a political question is
raised because the Tribes have presented claims for
which no judicially determinable standards for
decision exist. Washington relies primarily on the
procedural history of the former “Phase II” of this
litigation in support of this argument.
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However, Washington overstates the
significance of the prior holdings in Phase II.
Although the Ninth Circuit Court of Appeals vacated
this court’s order with respect to the Tribes’ right to
prevent environmental degradation, it left open the
possibility that such a right exists and left for future
tribunals the question of how to measure that right.
See United States v. Washington, 759 F.2d 1353, 1357
(9th Cir. 1985). There is simply no support in the
record or case law for the proposition that this court is
1ll-equipped to determine the appropriate legal
standards for deciding the issues presented herein.
Under these circumstances, Washington’s political
question affirmative defense lacks any merit.

4. Self-execution of Treaties

Washington alleges in paragraph 6.14 of its
answer that the Stevens treaties at issue in this case
are not self-executing and thus not binding on the
State absent Congressional ratification. This position
has been repeatedly rejected, including by the
Supreme Court in closely-related litigation. See
Washington v. Washington State Commercial
Passenger Fishing Vessel Assn., 443 U.S. 658, 693
(1979). Nevertheless, Washington seeks to save this
affirmative defense by claiming that the particular
rights asserted in this subproceeding are only implied
by self-executing rights, and are not themselves self-
executing. Yet this argument is based on the flawed
characterization of the Tribes claims heretofore
rejected by the court. See supra, § 1.A.2. Because the
Tribes are seeking to measure and enforce their right
to take fish, which right is indisputably self-executing,
Passenger Fishing Vessel, 443 U.S. at 693, this
affirmative defense is legally unavailing.
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5. Washington’s Compliance With the
Endangered Species Act

Washington describes its Endangered Species
Act (“ESA”) compliance affirmative defense as an
assertion that “any alleged treaty habitat obligation
affecting the State’s construction and maintenance of
culverts 1s subsumed by Washington’s ESA
compliance because the United States has expressly
said so.” Washington’s Opposition to the United
States’ Motion to Strike at 15. It cites nothing in
support of this proposition.

Moreover, Washington’s position defies logic.
Washington’s compliance with the ESA in particular
actions or projects does not necessarily satisfy its
treaty obligations any more than satisfying its treaty
obligations would suffice for compliance with the ESA.
The duties imposed by each originate with different
legal sources, and are measured by different legal
standards. That being so, Washington’s ESA
affirmative defense essentially reduces to another
variation on the waiver and estoppel argument,
namely that it has complied with the Stevens treaties
“because the United States said so,” summarily
rejected above. However it is framed, the court
concludes that this affirmative defense, set forth in
paragraph 6.15 of Washington’s answer, cannot
survive the United States’ motion to strike.

B. Washington’s Motion for Judgment on the
Pleadings

Washington’s Motion for Judgment on the
Pleadings Re: Law of the Case seeks judgment as a
matter of law that the relief requested by the plaintiff
Tribes, and the United States on their behalf, in this
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subproceeding 1s barred by the preclusive effect of
prior legal determinations, and asks that the
litigation be terminated on that basis. Specifically,
Washington argues that the Tribes are not, as a
matter of law, guaranteed a treaty right to “earn a
moderate living” from their treaty fishery because
numerous courts have already rejected that
contention, citing Washington Passenger Fishing
Vessel, 443 U.S. 658, and the United States v.
Washington complex of cases. Both the Tribes and the
United States have filed memoranda opposing this
motion, in which they argue that Washington has
mischaracterized the nature of the remedy they seek
and has misread the holdings on which Washington’s
argument relies. The United States asks the court to
strike this “law of the case” theory as an affirmative
defense, which is set out in paragraph 6.11 of
Washington’s answer.

Having closely reviewed the applicable
pleadings, the court rejects Washington’s formulation
of the relief plaintiffs seek 1in this matter.
Washington’s motion proceeds, at the outset, on a
faulty premise by suggesting that the Tribes are suing
to enforce their right to earn a moderate living. This
mischaracterization oversimplifies the remedies
sought in the Request for Determination, and unfairly
casts it in terms that may facially conflict with prior
judicial decisions. Instead, it is clear to the court that
the plaintiffs are seeking to prevent the state from
interfering with the treaty right of taking fish by
affirmatively diminishing the number of fish available
for harvest.

Furthermore, the court does not read the cases
Washington relies on in the manner which
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Washington suggests, and rejects the claim that those
decisions preclude litigation of the Tribes’ instant
attempt to ensure that Washington does not build and
manage its roadway culverts in a fashion that
impermissibly blocks the passage of fish destined for
the Tribes’ usual and accustomed fishing grounds. For
example, the Ninth Circuit Court of Appeals, in
dismissing the Phase II litigation, explicitly
recognized that the “state of Washington is bound by
the treaty. If the State acts for the primary purpose or
object of affecting or regulating the fish supply or
catch in noncompliance with the treaty as interpreted
by past decisions, it will be subject to immediate
correction and remedial action by the courts. In other
instances (when the state does not act with the
primary purpose of regulating fish supply), the
measure of the State’s obligation (to avoid
environmental degradation) will depend for its precise
legal formulation on all of the facts presented by a
particular dispute.” United States v. Washington,
supra, 759 F.2d at 1357. Nothing in the Passenger
Fishing Vessel decision conflicts with this recognition
that Washington’s duty with respect to the
environment, imposed by the treaty, is a realistic
possibility.

Whether the Tribes have a treaty-based right
to insist on the remedies they seek from the state
remains to be determined. But nothing in prior
decisions precludes this court from considering the
issues raised in the RFD. Because the instant
litigation 1s not controlled or foreclosed by prior
rulings, Washington’s law of the case affirmative
defense fails as a matter of law.
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IT. CONCLUSION

For the reasons detailed above, the court finds
that fifteen of Washington’s affirmative defenses are
insufficient as a matter of law. The United States’
motion to strike, or in the alternative to grant
judgment on, those affirmative defenses is GRANTED
and the affirmative defenses are hereby STRICKEN
from Washington’s answer. The court also concludes
that Washington’s motion for judgment on the

pleadings is without merit, and that motion is hereby
DENIED.

Dated at Seattle, Washington this 5th day of
September, 2001.

UNITED STAT DISTRICT JUDGE



