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SUPPLEMENTAL BRIEF OF PETITIONERS

Contrary to the Tribe’s disingenuous submis-
sion, Petitioner Coachella Valley Water District
(“CVWD”) has never argued, and does not argue
now, that the Tribe lacks standing to press its claim
that it possesses a federal reserved right to the
groundwater underlying its reservation for use on its
tribal lands. To the contrary, CVWD readily admits
that the Tribe has standing to press that claim, and
believes that this petition presents an ideal vehicle
to determine the principal legal question underlying
1t—uviz., whether and to what extent federal reserved
rights apply to groundwater and preempt contrary
state law. Pet. 1. The Tribe seeks to use the decision
below to prevent CVWD from storing Colorado River
water in the Coachella Valley groundwater basin
and to limit or stop CVWD from pumping groundwa-
ter, which would have serious, immediate conse-
quences for the Coachella Valley.

CVWD has questioned whether the district court
at this time should specifically quantify the Tribe’s
claimed rights. Because the Tribe is not currently
using groundwater, and standing is a claim-by-claim
issue, see, e.g., DaimlerChrysler Corp. v. Cuno, 547
U.S. 332, 352 (2006); Lewis v. Casey, 518 U.S. 343,
358 n. 6 (1996), CVWD argues that the Tribe’s claim
to a specific quantification is not yet justiciable.
This has nothing to do, however, with the Tribe’s
claim that it possesses a federal reserved water
right, which has immediate implications for CVWD’s
pumping and storage operations, and which is
squarely before this Court.
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There is, in short, absolutely no jurisdictional
impediment to this Court resolving the question pre-
sented here. To the precise contrary, even though
the application of federal reserved rights to ground-
water 1s a crucially important and oft-recurring
question, this is one of the very rare cases in which
this Court does have jurisdiction to resolve the ques-
tion presented. See Pet. 29-31; Reply Br. 6-7; States’
Br. 3. The petition should be granted.

1. a. Because the Tribe has misrepresented
what CVWD has argued in the district court, it is
important to understand CVWD’s actual position.
Based on the Ninth Circuit’s decision recognizing a
federal reserved right in groundwater, the Tribe is
now pursuing multiple separate claims in district
court. CVWD does not dispute the justiciability of
two of the Tribe’s principal reserved-rights based
claims, for which the Tribe has clear standing.

First, the Tribe contends that its reserved right
protects the Tribe against degradation of water qual-
ity and thus seeks to enjoin CVWD from using Colo-
rado River water to replenish the aquifer. Tribe Br.
13; Doc. 150 at 2; Doc. 1 49 65, 70, 74. CVWD does
not argue, and has never argued, that the Tribe
lacks standing to press this claim, or that the claim
should otherwise be dismissed on justiciability
grounds. Nor could it: CVWD is currently replenish-
ing the aquifer with Colorado River water—indeed,
CVWD has explained that it cannot sustainably
manage the aquifer without Colorado River water—
and the Tribe asserts an immediate and ongoing in-
jury to its alleged reserved right.



3

Second, the Tribe claims that its federal re-
served right precludes CVWD from overdrafting the
aquifer or otherwise withdrawing groundwater in
violation of the Tribe’s rights, and thus seeks an in-
junction precluding CVWD from doing so. Doc. 1
919 64, 69, 71-73. Again, the Tribe claims an imme-
diate, ongoing injury from CVWD’s continued with-
drawal of groundwater from the aquifer, and CVWD
has never suggested that the Tribe lacks standing to
press it.

The question presented in CVWD’s petition is
outcome-determinative of both of these claims.
These claims are based entirely on the Tribe’s asser-
tion that it possesses a reserved right in groundwa-
ter, and if it does not possess a reserved right in
groundwater (as CVWD argues in its petition), the
Tribe’s claims fail.

b. The United States, as the Tribe’s trustee, also
intervened in this case, and separately seeks a dec-
laration that the United States has federal reserved
rights in groundwater, both on behalf of itself and as
the Tribe’s trustee, and an injunction preventing
CVWD from interfering with that right, including by
continuing to withdraw groundwater from the aqui-
fer. Doc. 71 99 5, 25, 28. Again, that claim (1) is
plainly the subject of an ongoing controversy and is
undoubtedly justiciable, and (i1) turns entirely on the
resolution of the question presented in CVWD’s peti-
tion.

2. The Tribe and the United States also sepa-
rately seek a specific quantification of the amount of
water to which the Tribe is entitled beyond what
state law provides. Tribe Br. 13; Doc. 1 99 8, 62;
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Doc. 71 at 5 & p.10. This is the only reserved-
rights based claim as to which CVWD has ques-
tioned standing, explaining that the claim is non-
justiciable because the Tribe currently does not
pump groundwater and has not alleged that it im-
minently plans to do so. Doc. 200-2 4 37.1 The Tribe
says it disagrees (Tribe Supp. Br. 2) with CVWD’s
standing argument as to that claim for relief, and
will presumably offer evidence of justiciability in the
district court.

No matter how the district court decides that
claim-specific justiciability question, that determina-
tion will in no event end this case or otherwise moot
the question presented here, i.e., whether there is a
federal reserved right in groundwater. That ques-
tion was decided by the Ninth Circuit, Pet. App. 13a-
22a, and is now squarely before the Court. There is
no standing or other jurisdictional impediment to
this Court’s answering that question, which is out-
come determinative of the Tribe’s other reserved-
right claims. And this case presents the Court with
a rare but perfect vehicle to resolve decades-long
confusion over the application of reserved-rights to
groundwater. Pet. 29-31; Reply Br. 6-7; States’ Br.
3.

1 This standing objection was raised in briefing during
“Phase II” of the litigation. As relevant, Phase II will deter-
mine preliminary questions concerning the legal standards ap-
plicable to the Tribe’s water-quality and quantification claims.
The Tribe’s and United States’ claim for an injunction against
CVWD’s withdrawal of water from the aquifer is not at issue in
Phase II. The actual merits of all the Tribe’s and United
States’ claims will be litigated in Phase III.
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The Tribe’s supplemental submission, in short,
1s simply an effort at confusion and obfuscation, and
the Court should dismiss it out of hand.

CONCLUSION
The petition should be granted.
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