
















































witness might testiff but made reasoned decision not to call witness);

Wilson v. Mazzuca, 199 F. App'x 336,337-338 (2nd Cir. 2005) (remanding

case to district court for evidentiary hearing so that counsel could testifu

concerning whether acts or omissions were part of sound trial strategy);

Moore v. Johnson,l94 F.3d 586, 604 (5th Cir. 1999) (not necessary to call

counsel to testifu at evidentiary hearing where it appeared on the face of

record that counsel made no strategic decision at all); State v. Bright,200

So. 3d 770,732 (Fla. 2016) (finding ineffective assistance even though

counsel was deceased and could not testifu at evidentiary hearing because

there was affirmative evidence in record that counsel was placed on notice

as to mitigation leads but did not pursue them).

There is no split in the state or federal courts concerning whether trial

counsel's testimony is strictly required to support an ineffective assistance of

counsel claim. As set fonh above, when the record is unclear about

counsel's actions, there is a strong presumption that his actions were

reasonable that can only be overcome with evidence to the contrary.

However, when there is affirmative evidence in the record that proves

counsel's ineffectiveness, there is no need to call counsel to testifo at an

evidentiary hearing. The cases Reeves identifies do not create a split, and

therefore, this Court should deny certiorari.

19



B. This case does not present a proper vehicle to examine
Reeves's claim because he is not entitled to relief on his
ineffective assistance of counsel claims.

This Court should deny certiorari because Reeves's ineffective

assistance of counsel claims are not worthy of consideration. Reeves's

claims involve a simple application of this Court's decision in Strickland to

the specific facts of his case. The claims he raised are fact-specific, and a

decision on his claims will only apply to his case. This case is simply of such

naffow score and limited precedential value that it is not worthy of certiorari.

Reeves asserts that this case is of national importance because

obtaining the cooperation of trial counsel can be challenging and is a

common issue for post-conviction counsel. Pet. 2I,27-28. This argument is

being made for the first time in the cert petition and should not be considered.

This Court will not consider questions that were not properly presented to or

ruled on by the lower courts except in extraordinary circumstances. See

Taylor v. Freeland & Kronz, 503 U.S. 638, 645-646 (1992). This case

presents no reason to deviate from that rule. This is especially so where there

was no evidence, or even an allegation, in the state courts that trial counsel

were not called to testiff because there was friction between trial counsel and

post-conviction counsel. This argument, therefore, should not be considered.

20



Reeves's argument that counsel were ineffective because
they failed to present evidence that he is intellectually
disabled is without merit.2

In his petition, Reeves argues that his attorneys' deficient performance

prevented him from presenting evidence of his intellectual disability to the

jury, and he now faces a sentence of death because of counsel's failure. Pet.

2l-22. The argument Reeves made in the Court of Criminal Appeals - and

the argument that the State will address here - is that his attorneys were

ineffective because they failed to obtain an expert to evaluate his intellectual

functioning.

The Rule 32 court properly rejected this claim because post-

conviction counsel did not call either of Reeves's attorneys to testifu at the

evidentiary hearing, and the record shows that counsel decided to rely on the

testimony of Dr. Ronan rather than Dr. Goff. In addition, the court found that

there was no deficient performance because the trial occurred four years

before this Court decided Atkins v. Virginia,536 U.S. 304 (2002). The Courr

of Criminal Appeals affirmed . Reeves, 2016 WL 3247 447, at *28-32.

2 Reeves does not specifically identifu the ineffective assistance of counsel
claims he believes the Court of Criminal Appeals improperly denied, but he
appears to argue the two claims addressed in the State's brief - that counsel
failed to obtain an expert to present evidence concerning his alleged
intellectual disability, and that counsel failed to investigate and present
meaningful mitigation.
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The state courts properly found that Reeves failed to sustain his

burden of proving that counsel's performance was deficient. As the Court of

Criminal Appeals noted, the alleged failure of trial counsel involved a

strategic decision, and Reeves did not present any evidence overcoming the

strong presumption that counsel acted reasonably. Id. In addition, the

performance of Reeves's trial attorneys was not deficient where Reeves's

trial occurred in 1998, four years before this Court decided Atkins.

Moreover, Reeves has not shown that he was prejudiced by counsel's

failure to present evidence of his alleged intellectual disability because

Reeves is not intellectually disabled. As discussed above, the post-conviction

court rejected the claim that Reeves is intellectually disabled after an

evidentiary hearing.3 Reeves,2ol6 WL 3247447, at*18-20. The Court of

Criminal Appeals affirmed the post-conviction court's determination. Id. In

so doing, that court found that there was ample evidence to support the Rule

32 court's determination that Reeves does not suffer from significantly sub-

average intellectual functioning (Reeves had full-scale IQ scores of 68,71,

and'73). Id. at*20-22. The Court of Criminal Appeals also found that the

post-conviction court did not abuse its discretion when it determined that

3 Reeves appears to argue that he has never been given a hearing on his
intellectual disability claim. This is incorrect. Reeves was given a full
hearing on this claim in the state post-conviction proceedings.
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Reeves does not suffer from significant deficits in adaptive functioning. Id.

at*22-24. Specifically, the Court of Criminal Appeals noted that the post-

conviction court considered the following evidence when it considered

Reeves's adaptive functioning: that he had technical abilities in brick

masonry, welding, and automobile mechanics; that he was able to reliably

work a construction job; that he was running a drug-sale enterprise when he

made thousands of dollars a week; and, that he committed cold and

calculated actions in murdering Willie Johnson (which included planning the

robbery, hiding incriminating evidence, splitting the proceeds, and bragging

that he would earn a "teardrop" for the murder). Id. at*24. Because Reeves

is not intellectually disabled, he cannot prove that he wbs prejudiced by

counsel's failure to obtain and present evidence from an expert that he is

intellectually disabled.

Reeves also argues in his petition that the record of counsel's deficient

performance is particularly strong because his attomeys failed to hire the

neuropsychologist for which counsel had already successfully petitioned the

trial court for funds. Pet.24-25. However, Reeves fails to acknowledge that

the attorney who successfully argued the motion for funds was allowed to

withdraw from his representation of Reeves shortly after the motion was

granted. There is no evidence in the record concerning what the new lead
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attorney knew about the neuropsychologist or why he chose not to call one.

In addition, the new attorney was not on notice from the pleadings of the

need to explore Reeves's supposed intellectual disability because there was

no mention of intellectual disability in the pleadings.

2. Reeves's argument that his attorneys were ineffective
because they failed to investigate and present meaningful
mitigating evidence is without merit.

Reeves's argument that his attorneys failed to investigate and present

mitigating evidence is without merit. As the Court of Criminal Appeals

found, Reeves failed to prove this ineffective assistance of counsel claim

during the post-conviction evidentiary hearing . Reeves, 2016 wL 3247447,

at*32. In addition, Reeves ignores the extensive mitigation evidence that

his attorneys presented during the penalty phase of his trial. Reeves called

three witnesses to testi$2. The first, Detective Pat Grindle, described the

terrible condition of the house where Reeves lived with his mother, brother,

and numerous other individuals. Detective Grindle also authenticated

several photographs of Reeves's house that showed its poor condition. (R.

1 r 18-tt22)

Second, Reeves's mother, MarzettaReeves, also described the

squalid, packed house. (R. I 122-ll4l) She explained that Reeves did not

have a father growing up and did not meet his biological father until he was
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fourteen years old. (R. ll24) Ms. Reeves testified that her son repeated

several grades when he was young and was "socially promoted" to the

seventh grade. (R. I126) She discussed the economic conditions in which

she and her family lived, explaining that her only income was public

assistance. (R. 1126) She also discussed her son's mental health history,

stating that he had gone to the Cahaba Mental Health Center when he was in

the second or third grade and that he had suffered from blackout spells while

in school. (R. I127) Ms. Reeves explained that when Reeves was young he

sometimes slept under his bed because he was seeing things in his head. (R.

l 1s0)

Ms. Reeves further testified that her son was baptized at the Green

Street Baptist Church and attended church regularly. His pastor got Reeves

involved in the Boy Scouts, where he earned badges. When Reeves was in a

group home in Mobile, his mother received reports that he was doing fine

and was given good recommendations. (R. 1134) Ms. Reeves testified that

her son stayed out of trouble when he returned home from the Mobile group

home and was working for Mr. Ellis. According to Ms. Reeves, it was not

until her younger son, Julius, returned home from Mt. Meigs that Reeves

started getting in trouble again. Although Julius was younger he influenced
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Reeves, who would not let Julius out of his sight after Julius was shot. (R.

tt4L)

Third, Reeves's attorneys presented extensive mitigating evidence

through the testimony of Dr. Ronan. (R. I150-1182) She testified that

Reeves lacked structure, guidance, and supervision at home, and that Reeves

and his brother were roaming the streets rather than attending school. (R.

1160-1161) She also identified significant problems with Reeves's family

members, including that Julius was involved in the juvenile justice system

and had shown behavioral difficulties in school. Dr. Ronan testified that

Reeves had been diagnosed with Attention Deficit Disorder, which was

mostly untreated because his mother did not follow up on recommendations.

She opined that Reeves was in the borderline range of intelligence and noted

that he seemed to respond well when he was placed in a group home while

committed to the Department of Youth Services. Dr. Ronan testified that

there were two significant controls in Reeves's life: Julius and his

involvement in gang activity. (R. 1167) She explained that it was not

uncommon for individuals who come from environments lacking structure at

home to become heavily involved in gang activity. (R. I 167) Dr. Ronan

testified that conduct by individuals in gangs does not have the same

meaning as it would for other people. Her record review indicated that there
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was a lack of structure in Reeves's home life and that a lack of parenting and

discipline would cause someone like him to be more susceptible to gang

influences.

Dr. Ronan then testified that Reeves suffers from Adaptive Paranoia -
that is, his personality adapted to the dangerous environment to which he

was exposed at a young age. This disorder caused Reeves to misread social

cues and made establishing close bonds with individuals difficult. (R. I170)

She went on to conclude that his anti-social behavior and borderline

intelligence were the result of a combination of his intellectual functioning

and his environment. (R. llTl) Dr. Ronan added that Reeves did not

always get available resources primarily because of a lack of response by his

mother. (R. 1 182)

Thus, contrary to Reeves's argument, the evidence presented by

counsel during the penalty phase of the trial gave the jurors and the trial

court a vivid picture of Reeves, his background, and his mental health. The

record reveals that Reeves's attorneys did investigate and present mitigating

evidence. Reeves's ineffective assistance of counsel claim is without merit,

and therefore, this court should refuse to grant certiorari.
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CONCLUSION

For the foregoing reasons, this Court should deny Reeves's petition

for writ of certioran

Respectfully submitted,
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