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QUESTIONS PRESENTED

The Petition presents the question whether the
Class Action Fairness Act of 2005, Pub. L. No. 109-2
(CAFA) allows a large number of plaintiffs from vari-
ous far-flung jurisdictions to choose a particular state
forum, seek to consolidate their claims for common pre-
trial adjudication of common issues and a bellwether
trial process capable of binding the defendant to com-
mon adverse findings, and still avoid the risk of re-
moval to federal court.

Two circuits have found a right to removal in these
circumstances, concluding that such a consolidation re-
quest qualifies as a “joint trial” proposal and therefore
creates a “mass action” removable under CAFA.

The Ninth Circuit held otherwise, concluding that
consolidation for common adjudication, including a
bellwether trial process, is not a removable joint trial
unless all plaintiffs have agreed to be bound by an ad-
verse trial result — a condition precedent difficult to
imagine.
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INTEREST OF AMICUS CURIAE!

The Product Liability Advisory Council, Inc. (PLAC)
is a non-profit corporation with 90 corporate members
representing a broad cross-section of American indus-
try. Its corporate members include manufacturers and
sellers in a wide range of markets. A list of PLAC’s
current corporate membership is attached. App. 1. Sev-
eral hundred of the leading product liability defense
attorneys in the country are sustaining (i.e., non-vot-
ing) members of PLAC.

PLAC’s primary purpose is to file amicus curiae
briefs in cases with issues that affect the development
and operation of product liability law and otherwise
impact the interests of PLAC’s members. Since 1983,
PLAC has submitted over 1100 amicus briefs in state
and federal courts.

PLAC’s interest in this action stems from concerns
over the Ninth Circuit’s interpretation and application
of the rules authorizing defendants, including product
manufacturers, to obtain a federal forum in mass tort
proceedings, as contemplated by CAFA. Particularly in
this era of interstate coordinated and consolidated
state court proceedings in mass tort cases, see Bristol-
Myers Squibb Co. v. Superior Court of California, 137

1 Counsel for a party did not author this brief in whole or in
part. Such counsel or a party did not make a monetary contribu-
tion used or intended to be used to fund the preparation or sub-
mission of this brief. No person other than amicus curiae made
such a monetary contribution. Counsel for the parties consented
to the filing of this brief. The parties received timely notice of the
intention to file this brief.
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S. Ct. 1773, 1777 (2017), it is imperative that defend-
ants retain the full range of safeguards for assuring a
fair forum for high-stakes adjudications of their rights
and responsibilities in consolidated litigation.

This case and the question presented triggers
PLAC’s interest in reducing the opportunities for the
unfair circumvention of federal jurisdiction in mass
tort cases, as well as obtaining clear guidance for
its members concerning their access to the federal
courts.

INTRODUCTION/SUMMARY OF ARGUMENT

In CAFA, Congress sought to assure a federal fo-
rum for defendants in high-stakes multi-state class ac-
tions and mass actions and to curb the abusive forum
shopping often seen in such cases. Standard Fire Ins.
Co. v. Knowles, 133 S. Ct. 1345, 1350 (2013); Corber v.
Xanodyne Pharms., Inc., 771 F.3d 1218, 1222 (9th Cir.
2014) (en banc). The decision of the Ninth Circuit and
its decisional emphasis on how Plaintiffs characterize
the benefits of coordination threatens the Congres-
sional goal, exalts form over function, and encourages
gamesmanship.

There are two basic reasons why certiorari should
be granted:

(1) the rationale used in the Ninth Cir-
cuit to evaluate whether an attempted consol-
idation or coordination proposal qualifies as a

» &Kl

“mass action” “joint trial” proposal, focusing
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largely on the way Plaintiffs have described
the benefits of aggregation, injects an un-
acceptable level of gamesmanship into the
removal/remand determination and invites
circumvention and frustration of CAFA; and

(2) the Ninth Circuit’s treatment of bell-
wether trial proposals under the mass action
provision is unrealistic, unsupported, and con-
flicts with the reasonable, flexible approach
adopted in two other circuits.

In practical effect, what Plaintiffs proposed in this
case should qualify as a “joint trial” under California
law and CAFA, and therefore allow removal as a fed-
eral mass action. The contemplated joint proceedings
in a consolidated mass tort action like this one involve
potentially dispositive resolutions of questions of law
and fact meant to be binding on the parties, and
thereby constitute joint “trials” under California law.
And Plaintiffs unambiguously proposed that the con-
solidation court establish a bellwether trial process,
which should itself qualify as a proposal for a joint
trial. The Ninth Circuit’s unwarranted reliance on
Plaintiffs’ editorial decisions and explanation of the
benefits of consolidation and its disregard of the prac-
tical consequences of consolidation, undermines the
goals of CAFA. And its unreasonably narrow vision of
the type of a bellwether trial which could support re-
moval is without support in the statute, the case law,
or the reality of modern day litigation.
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For these reasons, certiorari should be granted to
reverse the Ninth Circuit’s opinion allowing federal ju-
risdiction under CAFA to be evaded.

¢

ARGUMENT

A. The Ninth Circuit’s Analytical Process Ele-
vates Form Over Function, Undermines The
Purpose Of The Mass Action Provision, And
Invites Gamesmanship

As Petitioner Cordis argues, the Ninth Circuit’s in-
terpretation of what Plaintiffs had in mind when pro-
posing aggregation to the state court was questionable,
at best. Rather than interpret the request in accord-
ance with the purpose behind CAFA, the court effec-
tively read the state court petition in the light most
hostile to removal, notwithstanding the absence of
any presumption against removal jurisdiction under
CAFA. Dart Cherokee Basin Operating Co., LLC v. Ow-
ens, 135 S. Ct. 547, 554 (2014). Indeed, this Court has
cautioned that, given its remedial purpose, CAFA is
not to be narrowly construed. Ibid. The Ninth Circuit’s
construction here was vanishingly slim.

But there is a more fundamental and pervasive er-
ror that requires this Court’s attention — the method
by which the Ninth Circuit evaluates whether an ag-
gregation request qualifies as a proposal for a joint
trial under the mass action provision. In this and prior
mass tort cases applying the grant of federal jurisdic-
tion for “mass actions” it has been the court’s practice
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to decide whether there was a joint trial proposal by
parsing the specific language plaintiffs used in re-
questing state court aggregation, rather than the prac-
tical effect and import of the aggregation they
initiated. See, e.g., Briggs v. Merck, Sharp & Dohme,
796 F.3d 1038, 1050-1051 (9th Cir. 2015) (distinguish-
ing Corber because the plaintiffs there said they
wanted to avoid “inconsistent judgments” while the
plaintiffs in Briggs said they sought to avoid “incon-
sistent rulings”).

In this case, the Ninth Circuit repeatedly relied on
a charitable interpretation of the statements Plaintiffs
made to the state court in seeking to convince that
court to aggregate the cases for common handling and
adjudication before a single judge. First, the Ninth Cir-
cuit expressly held that plaintiffs can avoid federal ju-
risdiction if they seek consolidation “for all pretrial
purposes” and simply remain silent as to how cases
should be tried. Dunson v. Cordis Corp., 854 F.3d 551,
555 (9th Cir. 2017).

But the court went even further. It held that even
asking the state court to create a bellwether trial pro-
cess for the aggregated cases does not amount to a
“joint trial” proposal within the meaning of CAFA. Ra-
ther, unless the plaintiffs “say something” which
clearly evidences an intent that all of the aggregated
plaintiffs would be bound by any adverse result as to
common issues at the trial, a proposed bellwether trial
process does not qualify as a “joint trial.” Ibid.
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According to the court, the dispositive issue was
whether, beyond suggesting a bellwether process,
plaintiffs “said something more” to indicate an intent
to be bound to a loss. Ibid. Much of the court’s analysis
entailed parsing the language of the state court peti-
tion, which it strictly construed in favor of plaintiffs
and against Cordis and removal.? Id. at 556-557.

Thus, in deciding jurisdiction based primarily on
what the plaintiffs said and how they said it, Dunson
perpetuates a system whereby Plaintiffs can defeat
federal jurisdiction by using or avoiding certain magic
words, no matter what the likely practical effect of the
aggregation they have initiated.

This decisional process improperly elevates form
over function. It disregards this Court’s command that
application of the mass action provision should turn on
pragmatic, realistic assessments of the effect of the
proposed aggregation. And it flies in the face of CAFA’s
central purpose — to eliminate forum-shopping abuses
in high-stakes multi-state mass actions by providing
defendants a federal forum in such cases. Standard

2 Notwithstanding this Court’s admonition against applying
a negative presumption or a narrow construction in applying
CAFA, Dart Cherokee, 135 S. Ct. at 554, the court construed am-
biguities in Plaintiffs’ petition in their favor because “Cordis bears
the burden of showing that the plaintiffs proposed a joint trial of
their claims.” Dunson, 854 F.3d at 556. The court also adopted a
pro-plaintiff, narrow view of the procedural impact of Plaintiffs’
request to consolidate under California Code of Civil Procedure
§ 1048(a), based solely on the lack of compelling authority that
the statute requires that consolidation include trial proceedings.
Ibid.
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Fire Ins., 133 S. Ct. at 1350. Rather, it encourages art-
ful drafting and gamesmanship as a means to stay out
of federal court.

A proper analysis focuses not on the way plaintiffs
pitched consolidation, but on how common issues are
typically handled in similar consolidated mass tort
cases.

Consolidation of mass tort cases routinely pro-
duces active case management designed to streamline
the litigation and most efficiently resolve the consoli-
dated claims. The primary method used to do so is a
“Lone Pine Order,” used to schedule, as early as rea-
sonably practicable, hearings on common, potentially
dispositive issues capable of narrowing or resolving
the critical matters of law and fact in controversy. See,
e.g., Cottle v. Superior Court, 3 Cal.App.4th 1367
(1992); Lockheed Litig. Cases, 115 Cal.App.4th 558
(2004).

For example, case management orders in consoli-
dated mass tort actions routinely target a potential
motion for summary judgment on a common disposi-
tive issue, or summary adjudication of an issue likely
to have a major impact on the adjudication of all
claims. See, e.g., Lockheed Litig. Cases, 115 Cal.App.4th
at 561-562; In re Hanford Nuclear Reservation Litig.,
292 F.3d 1124, 1126, 1129 (9th Cir. 2002).3

3 Summary judgment motion practice constitutes a trial un-
der California law. Aguilar v. Atlantic Richfield Co., 25 Cal.4th
826, 858 (2001). For this reason alone, motion practice to resolve
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In complex toxic tort and medical product liability
cases one common potentially dispositive issue is the
question of “general causation” — whether the product
or substance to which the plaintiffs were exposed is ca-
pable of causing the injury plaintiffs claim to have de-
veloped. See Lockheed, 115 Cal.App.4th at 561-562;
Hanford, 292 F.3d at 1129, 1133. General causation is
a prerequisite to a finding of medical causation. A lack
of general causation is dispositive of all claims based
on the same general exposure. Avila v. Willits Environ-
mental Remediation Trust, 633 F.3d 828, 836 (9th Cir.
2011); Norris v. Baxter Healthcare Corp., 397 F.3d 878,
881 (10th Cir. 2005) (“Plaintiff must first demonstrate
general causation because without general causation,
there can be no specific causation. In other words, if
silicone breast implants are incapable of causing sys-
temic injuries in anyone, it follows a fortiori that sili-
cone breast implants could not have caused systemic
injuries in the Plaintiff.”). Case management orders in
consolidated proceedings typically isolate and advance
the general causation issue for common adjudication,
with the understanding that it will be binding upon
the parties and potentially decisive. See, e.g., Briggs,
796 F.3d at 1043; Lockheed, 115 Cal.App.4th at 561-
562; Hanford, 292 F.3d at 1133-1134. Adjudication of
the sufficiency of the plaintiffs’ proof of general causa-
tion on summary judgment or in a dedicated general
causation hearing should be considered a “joint trial”
within CAFA.

questions of law or fact common to the claims of multiple parties
should be considered a “joint trial” under CAFA.
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Complex toxic tort and product liability cases typ-
ically require that a plaintiff produce admissible ex-
pert testimony to support a finding of causation. Every
jurisdiction has this requirement. See In re Mirena
IUD Prods. Liab. Litig., 202 F.Supp.3d 304, 310-312
(S.D.N.Y. 2016). This includes California. Jones v. Or-
tho Pharm. Corp., 163 Cal.App.3d 396, 402-403 (1985);
Avila, 633 F.3d at 836. Consolidated proceedings rou-
tinely contemplate the joint designation of experts on
common issues, such as general causation, and then
the common adjudication of the admissibility of their
causation opinions. See, e.g., Lockheed, 115 Cal.App.4th
at 561-562; Mirena, 202 F.Supp.3d at 308-310; Han-
ford, 292 F.3d at 1126.

All of these procedures are commonplace features
of the pretrial landscape in consolidated mass tort pro-
ceedings; they are almost certain to find their way into
the case management orders. Thus, even putting aside
Plaintiffs’ request for bellwether trials, the consoli-
dated proceeding sought by Plaintiffs in this case
would reasonably be construed to contemplate one or
more “joint trials.”

It is axiomatic that much of the efficiency of a con-
solidated mass tort proceeding is the ability to resolve
an issue as to many, if not all, plaintiffs once and for
all, thereby narrowing or eliminating some or all of the
claims in dispute. This prevailing custom and practice
should inform the analysis of whether or not a request
to consolidate or coordinate is, in effect, a proposal for
a joint trial. And it should take precedence over the
way Plaintiffs have chosen to describe the benefits of
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aggregation in their state court petition, and should
obviate the need for the court to make fine linguistic
distinctions. See Briggs, 796 F.3d at 1051 (distinguish-
ing between references to avoiding “inconsistent rul-
ings” and “inconsistent judgments”); Dunson, 854 F.3d
at 556-557 (distinguishing between references to avoid
“inconsistent adjudication” and “inconsistent judg-
ments”).

Thus, no matter how Plaintiffs chose to describe
the contemplated consolidated proceeding, in practical
effect consolidation would produce one or more oppor-
tunities for joint resolutions after hearing.

In sum, mass action determinations should turn
on pragmatic, realistic assessments of the effect of the
proposed combination/joinder, and function should not
be sacrificed to form. Standard Fire Ins. Co., 133 S. Ct.
at 1350; Corber, 771 F.3d at 1223, 1224. Consequently,
the effect of the motion to consolidate under the stat-
ute and under local custom and practice, given the na-
ture and context of the case, should be given far more
weight than what plaintiffs chose to say or omit in an
effort to poison any effort to remove. Otherwise, the ac-
tual substance and effect of the coordination or consol-
idation may be subordinated to artful or ambiguous
messaging in the motion, which is what happened
here.

Only a reality-based and primarily objective ap-
proach can effectively deliver on CAFA’s promise to
provide defendants a federal forum in mass tort “inter-
state cases of national importance,” and to combat
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abuses of class actions and mass actions filed in state
court. The Court should grant Cordis’ Petition and re-
verse the Ninth Circuit’s misguided approach and er-
roneous result.

B. The Ninth Circuit’s Requirement That A Bell-
wether Trial Include A Stipulation To Be
Bound By An Adverse Bellwether Finding To
Qualify As A Joint Trial Is Unreasonable, Un-
supported, And Conflicts With Decisions In
Other Circuits

The Ninth Circuit held that a bellwether trial is
not a “joint trial” unless plaintiffs a priori agree to be
bound by a result adverse to them on a common issue.
But a proposal to initiate a bellwether trial process in
cases laden with common issues of fact and law should
ordinarily be sufficient to propose a “joint trial” with-
out the necessity of a stipulation that ordinarily would
border on malpractice.

There may be cases where a bellwether trial is
truly nothing more than a valuation lesson for the re-
maining claims, but that is rarely if ever the case in
the mass tort setting. Any consolidated or coordinated
proceeding reasonably calculated to efficiently resolve
mass tort claims and avoid inconsistent rulings and re-
sults necessarily incorporates a mechanism for com-
mon adjudication of defect, general causation, and/or
other common legal issues, either through common
motion practice, bellwether trials, or a combination of
the two. The Seventh Circuit recognized this in In re
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Abbott Labs, 698 F.3d 568, 573 (7th Cir. 2012), and the
Eighth Circuit agreed in Atwell v. Boston Scientific
Corp., 740 F.3d 1160, 1164-1166 (8th Cir. 2013).

In Abbott Labs, several hundred plaintiffs filed a
motion to consolidate their cases through trial. After
removal, plaintiffs argued that they had not addressed
how the trials would be conducted, and that there
would have to be a request for “a joint trial or an exem-
plar trial that would affect the remaining cases” in or-
der to constitute a “joint trial” proposal. 698 F.3d at
572.

The Seventh Circuit rejected that argument and
requirement. Since consolidation was sought in part to
minimize the risk of inconsistent adjudication,

it is difficult to see how a trial court could con-
solidate the cases as requested by plaintiffs
and not hold a joint trial or an exemplar trial
with the legal issues applied to the remaining
cases. In either situation, plaintiffs’ claims
would be tried jointly. [698 F.3d at 573]

Thus, the Seventh Circuit focused on the practical
realities of the proposed consolidation, and unlike the
Ninth Circuit, did not require a clear expression of
agreement that a bellwether trial would have bilateral
preclusive effect.*

4 The Ninth Circuit in Dunson cited Abbott Labs early in its
opinion, for the preliminary proposition that a proposal “request-
ing consolidation ‘through trial’ and ‘not solely for pretrial pro-
ceedings’” would be a joint trial proposal. 854 F.3d at 554. But the
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In Atwell, the plaintiffs moved for single assign-
ment of their cases “for purposes of discovery and
trial.” 740 F.3d at 1161. Following Abbott Labs, the
court held that by seeking to have all the cases tried
by the same judge to promote consistency of rulings,
plaintiffs had proposed a joint trial and the case was
subject to removal.5

Under these cases, seeking consolidation for pre-
trial purposes as well as bellwether trials constitutes
a “joint trial” proposal under CAFA and justifies re-
moval. The Ninth Circuit’s holding that a bellwether
trial can only qualify as a joint trial if plaintiffs have
expressly or clearly agreed to be bound is unrealistic;
such a requirement is untenable, and cannot be recon-
ciled with the reasonable and pragmatic approach
taken by the Seventh and Eighth Circuits.

The Court should grant a writ of certiorari and re-
solve the conflict, reversing the decision of the Ninth
Circuit.

court’s ultimate holding, that the proposed consolidation for pre-
trial proceedings and a bellwether trial was not a joint trial pro-
posal because it lacked express agreement to direct bilateral
preclusive effect, is flatly inconsistent with the Seventh Circuit’s
decision in Abbott Labs.

5 The Ninth Circuit in Dunson cited Atwell for the prelimi-
nary proposition that “requesting assignment to a single judge ‘for
purposes of discovery and trial’” is a joint trial proposal. Dunson,
854 F.3d at 554. But again, that is indistinguishable from what
Plaintiffs did in Dunson, and it is irreconcilable with the Ninth
Circuit’s ultimate holding.
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CONCLUSION

The Ninth Circuit’s decision reflects an analytical
approach which interferes with the full realization of
the legislative purpose of CAFA as applied to inter-
state mass tort cases. It imposes an unrealistic and un-
reasonable hurdle to removal, conflicts with two well-
reasoned decisions by other circuits, and runs afoul of
this Court’s instruction that there is no presumption
against removal under CAFA and that the statute is
not to be narrowly construed. Dart Cherokee, 135 S. Ct.
at 554. It should be reversed, and the proper approach
should be clarified. The petition for a writ of certiorari
should therefore be granted.

Dated: September 15,2017 Respectfully submitted,

Of Counsel: ALAN J. LAZARUS
HucH F. YOUNG, JR. Counsel of Record
ProbpuCT LIABILITY DRINKER BIDDLE & REATH LLP

ADVISORY COUNCIL, INC. 50 Fremont St., 20th F1.
1850 Centennial Park Dr. San Francisco, CA 94105-2235
Suite 501 (415) 591-7500
Reston, VA 20191 alan.lazarus@dbr.com

(703) 264-5300 Attorneys for Amicus Curiae

Product Liability
Aduvisory Council, Inc.



App. 1
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Total: 90
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Altec, Inc.

Altria Client Services LLC
Astec Industries

Bayer Corporation

BIC Corporation

Biro Manufacturing
Company, Inc.

BMW of North America,
LLC

The Boeing Company

Bombardier Recreational
Products, Inc.

Boston Scientific
Corporation

Bridgestone Americas, Inc.

Bristol-Myers Squibb
Company

C. R. Bard, Inc.
Caterpillar Inc.
CC Industries, Inc.

Celgene Corporation

Chevron Corporation
Cirrus Design Corporation

Continental Tire the
Americas LLC

Cooper Tire & Rubber
Company

Cordis Corporation
Crane Co.

Crown Equipment
Corporation

Daimler Trucks North
America LLC

Deere & Company

Delphi Automotive
Systems

The Dow Chemical
Company

E.I. duPont de Nemours
and Company

Emerson Electric Co.

Exxon Mobil Corporation

FCA US LLC
Ford Motor Company
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Fresenius Kabi USA, LL.C
General Motors LLC
Georgia-Pacific LLC
GlaxoSmithKline

The Goodyear Tire &
Rubber Company

Great Dane Limited
Partnership

Hankook Tire America
Corp.

Harley-Davidson Motor
Company

The Home Depot

Honda North America, Inc.
Hyundai Motor America
Illinois Tool Works Inc.
Intuitive Surgical, Inc.

Isuzu North America
Corporation

Jaguar Land Rover
North America, LLC

Johnson & Johnson

Kawasaki Motors Corp.,
US.A.

Kia Motors America, Inc.
Kolcraft Enterprises, Inc.

Kubota Tractor Corporation

Lincoln Electric Company
Magna International Inc.
Mazak Corporation

Mazda Motor of America,
Inc.

Medtronic, Inc.
Merck & Co., Inc.
Meritor WABCO

Michelin North America,
Inc.

Microsoft Corporation

Mitsubishi Motors North
America, Inc.

Mueller Water Products
Newell Brands Inc.

Novartis Pharmaceuticals
Corporation

Novo Nordisk, Inc.
Pella Corporation
Pfizer Inc.

Polaris Industries, Inc.

Porsche Cars North
America, Inc.

RJ Reynolds Tobacco
Company

Robert Bosch LLC



The Sherwin-Williams
Company

Sony Electronics Inc.
Stryker Corporation
Subaru of America, Inc.

TAMKO Building
Products, Inc.

Teleflex Incorporated

Toyota Motor Sales,
USA, Inc.

Trinity Industries, Inc.

The Viking Corporation

App. 3

Volkswagen Group of
America, Inc.

Volvo Cars of North
America, Inc.

Wal-Mart Stores, Inc.

Western Digital
Corporation

Whirlpool Corporation

Yamaha Motor
Corporation, U.S.A.

Yokohama Tire
Corporation
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