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APPENDIX A
UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT
————
No. 16-1280
————
FLOYD G. ELMORE, KANSAS CITY,
JACKSON COUNTY, MISSOURI
Plaintiff - Appellant
v.
HARBOR FREIGHT TOOLS USA, INC., doing
business as Harbor Freight Tools
Defendant - Appellee
————
Appeal from United States District Court
for the Western District of Missouri - Kansas City
————
Submitted: November 15, 2016
Filed: December 23, 2016
————
Before RILEY, Chief Judge, WOLLMAN and KELLY,
Circuit Judges.
————
RILEY, Chief Judge.
Floyd Elmore brought suit against Harbor Freight
Tools USA, Inc. after a Harbor Freight manager accused
Elmore of stealing from the store earlier in the day.
Elmore filed suit in federal district court, alleging fed-
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eral claims under 42 U.S.C. § 1981 and state law negligence claims. The district court 1 dismissed Elmore’s
§ 1981 claim for failure to plead state action as required
under Youngblood v. Hy-Vee Food Stores, Inc., 266
F.3d 851 (8th Cir. 2001), and, declining to exercise
supplemental jurisdiction, dismissed Elmore’s state
law negligence claims without prejudice. Because we
conclude Elmore was required to allege state action as
part of his § 1981 claim and the district court did not
abuse its discretion in declining to extend supplemental jurisdiction to Elmore’s state law negligence
claims, we affirm.
I. BACKGROUND
Elmore, an African American, visited his local Harbor Freight hardware store in Independence, Missouri,
on May 9, 2015, at approximately 8:30 p.m. As he was
exiting the store, after choosing not to make a purchase, a female store manager stated: “I’m watching
you. I caught you stealing here earlier today and told
you not to come back any more.” Elmore responded he
had not stolen from the store, or even been at the store
earlier that day, and the manager said she would call
the police. The manager’s male companion was also
present and yelled at Elmore. After the manager called
the police, Elmore left the store to pick up his wife.
Elmore and his wife returned to the store and took
photographs of the manager’s male companion making
an obscene gesture in their direction. Once the police
arrived, they questioned Elmore about the incident
and ultimately told him “it was a civil matter” and that
Elmore should leave. Elmore left the premises and
later called Harbor Freight’s district manager to
1

The Honorable Roseann A. Ketchmark, United States
District Judge for the Western District of Missouri.
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inform him of the event. The district manager told
Elmore the incident “made [him] sick.”
Elmore filed suit against Harbor Freight, claiming
federal question jurisdiction under 28 U.S.C. §§ 1343
and 1331 and supplemental jurisdiction over state law
negligence claims under 28 U.S.C. § 1367. Elmore’s
complaint included a claim under § 1981 alleging
“[t]he actions of Harbor Freight’s agents and employees against Plaintiff Elmore on the basis of his race
interfered with Elmore’s right to the full and equal
benefit of the law.” Elmore also included two state law
negligence claims, alleging Harbor Freight negligently
failed to train and supervise its employees to prevent
them “from wrongfully engaging in racially discriminatory practices.”
Harbor Freight moved to dismiss Elmore’s complaint
pursuant to Federal Rule of Civil Procedure 12(b)(6).
On December 30, 2015, the district court granted Harbor Freight’s motion and dismissed Elmore’s complaint in its entirety. Elmore appeals, and we have
jurisdiction pursuant to 28 U.S.C. § 1291.
II. DISCUSSION
A. Standard of Review
We review a district court’s grant of a motion to
dismiss under Rule 12(b)(6) de novo and take the facts
alleged in the complaint to be true. See Blomker v.
Jewell, 831 F.3d 1051, 1055 (8th Cir. 2016). “To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face’” and include
“factual content that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662,
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678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570 (2007)).
B. Section 1981 Claim
To state a claim under § 1981, a plaintiff must plead:
“(1) that [the plaintiff] is a member of a protected class;
(2) that [the defendant] intended to discriminate on
the basis of race; and (3) that the discrimination on the
basis of race interfered with a protected activity as
defined in § 1981.” Bediako v. Stein Mart, Inc., 354 F.3d
835, 839 (8th Cir. 2004). One such protected activity is
the enjoyment of “the full and equal benefit of all laws
and proceedings for the security of persons and property.” 42 U.S.C. § 1981(a). “‘Because the state is the
sole source of the law, it is only the state that can deny
the full and equal benefit of the law.’” Youngblood, 266
F.3d at 855 (quoting Chapman v. Higbee Co., 256 F.3d
416, 421 (6th Cir. 2001), rev’d en banc, 319 F.3d 825
(6th Cir. 2003), citing Mahone v. Waddle, 564 F.2d
1018, 1029 (3d Cir. 1977)). Therefore, only state action
can give rise to a cause of action under the full-andequal-benefit clause. See id.
Elmore did not plead any state action in his complaint. We have already determined “[u]nder the Fulland-Equal Benefit clause [of 42 U.S.C. § 1981, a plaintiff must] allege that some sort of state action contributed to [the plaintiff] being discriminated against.”
Bediako, 354 F.3d at 838 n.3. Elmore argues we should
overrule Youngblood’s requirement of state action
because the plain language of § 1981 contemplates
private actors can deprive others of the full and equal
benefit of the law. Some courts have agreed with
Elmore’s interpretation. See, e.g. Chapman, 319 F.3d
at 830, 833; Phillip v. Univ. of Rochester, 316 F.3d 291,
295 (2d Cir. 2003); Green v. Wal-Mart Stores, Inc., No.
2:09CV00457, 2010 WL 3260000, at *4 (D. Utah Aug.
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18, 2010); Hunter v. The Buckle, Inc., 488 F. Supp. 2d
1157, 1173 (D. Kan. 2007). However, “‘[i]t is a cardinal
rule in [the Eighth Circuit] that one panel is bound by
the decision of a prior panel.’” United States v. Betcher,
534 F.3d 820, 823-24 (8th Cir. 2008) (quoting Owsley
v. Luebbers, 281 F.3d 687, 690 (8th Cir. 2002)). Thus,
we are bound by Youngblood’s state action requirement. See Bilello v. Kum & Go, LLC, 374 F.3d 656, 661
n.4 (8th Cir. 2004). The district court did not err in
dismissing Elmore’s § 1981 claim for a failure to plead
state action.
C. State Law Negligence Claims
Once the district court dismissed Elmore’s federal
claims, it declined to extend supplemental jurisdiction
for his state law negligence claims. A district court has
broad discretion to decline to exercise supplemental
jurisdiction over state law claims after all claims over
which the district court had original jurisdiction have
been dismissed. See Crest Constr. II, Inc. v. Doe, 660
F.3d 346, 359 (8th Cir. 2011). “In exercising its
discretion, the district court should consider factors
such as judicial economy, convenience, fairness, and
comity.” Brown v. Mort. Elec. Registration Sys., Inc.,
738 F.3d 926, 933 (8th Cir. 2013); see also 28 U.S.C.
§ 1367(c)(3) (“The district courts may decline to exercise
supplemental jurisdiction over a claim . . . if . . . the
district court has dismissed all claims over which it
has original jurisdiction.”).
The district court determined a Missouri state court
should resolve state claims involving Missouri residents and that it would be more fair and convenient
to allow a Missouri state court to hear these claims.
Furthermore, the case was in the nascent stages. The
district court did not abuse its discretion in declining
to exercise supplemental jurisdiction over Elmore’s
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state law claims once the district court dismissed the
claim over which it had original jurisdiction. See Clark
v. Iowa State Univ., 643 F.3d 643, 645 (8th Cir. 2011).
III. CONCLUSION
We affirm.
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ARTHUR BENSON & ASSOCIATES
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Dear Counsel:
The court has issued an opinion in this case. Judgment has been entered in accordance with the opinion.
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Please review Federal Rules of Appellate Procedure
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APPENDIX B
UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT
————
No: 16-1280
————
FLOYD G. ELMORE, KANSAS CITY,
JACKSON COUNTY, MISSOURI,
Plaintiff - Appellant,
v.
HARBOR FREIGHT TOOLS USA, INC., doing
business as Harbor Freight Tools,
Defendant - Appellee.
————
Appeal from U.S. District Court for the
Western District of Missouri - Kansas City
(4:15-cv-00583-RK)
————
JUDGMENT
————
Before RILEY, Chief Judge, WOLLMAN and KELLY,
Circuit Judges.
This appeal from the United States District Court
was submitted on the record of the district court and
briefs of the parties.
After consideration, it is hereby ordered and adjudged
that the judgment of the district court in this cause
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is affirmed in accordance with the opinion of this
Court.
December 23, 2016
Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.
/s/ Michael E. Gans
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APPENDIX C
UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT
————
No: 16-1280
————
FLOYD G. ELMORE, KANSAS CITY,
JACKSON COUNTY, MISSOURI,
Appellant,
v.
HARBOR FREIGHT TOOLS USA, INC., doing
business as Harbor Freight Tools,
Appellee.
————
Appeal from U.S. District Court for the
Western District of Missouri – Kansas City
(4:15-cv-00583-RK)
————
ORDER
The petition for rehearing en banc is denied. The
petition for rehearing by the panel is also denied.
Judge Smith and Judge Kelly would grant the
petition for rehearing en banc.
March 03, 2017
Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.
/s/ Michael E. Gans
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PETITION FOR HEARING EN BANC
Appellant Floyd Elmore by counsel, and pursuant
to FED. R. APP. P. 35 hereby petitions the Court for
rehearing en banc of the above-captioned appeal
because this proceeding involves a question of exceptional importance – whether state action is necessary
to state a claim under the Full and Equal Benefits
Clause of 42 U.S.C. § 1981 – in that the Eighth
Circuit’s controlling panel decision in Youngblood
v. Hy-Vee Food Stores, Inc., 266 F.3d 851 (2001),
cert. denied, 535 U.S. 1017 (2002), conflicts with the
authoritative decisions of other United States Courts
of Appeals1 that have rejected a state action requirement.
REASONS FOR GRANTING
REHEARING EN BANC
Rehearing is warranted because this case squarely
presents an uncluttered opportunity for this Court
en banc to review a panel opinion from 2001 that is out
of step with all other circuit courts of appeal that have,
since the enactment of the Civil Rights Act of 1991
adding a crucial provision to § 1981, considered whether
or not a cause of action under the Full and Equal
Benefits Clause of 1981(a) requires state action. Here,
the panel was bound by the Court’s “cardinal rule” to
follow Youngblood. Elmore v. Harbor Freight Tools
USA, Inc., No. 16-1280, slip op. at 4, ___ F.3d ___, 2016
WL 7422276, at * 2 (8th Cir. Dec. 23, 2016) (“Thus, we
are bound by Youngblood’s state action requirement.”). Youngblood, however, relied in passing and
without analysis on a Sixth Circuit panel decision that
1

Phillip v. University of Rochester, 316 F.3d 291 (2d Cir. 2003),
and Chapman v. Higbee Co., 319 F.3d 825 (6th Cir. 2003), cert.
denied, 542 U.S. 945 (2004).
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was soon reversed by the Sixth Circuit en banc and on
a Third Circuit panel decision that pre-dated the 1991
Act. No other circuit has since recognized a state
action requirement.
This Court en banc now has the opportunity to determine whether Youngblood – no longer rooted in the
precedent of any other circuit – was properly decided.2
And it may then determine by its own analysis
whether state action is required to state a claim under
the Full and Equal Benefits Clause of § 1981.
STATEMENT
Floyd Elmore, an African American, went to a Harbor Freight store on the evening of May 9, 2015, to look
at jackhammers and perhaps purchase one. APP. 4 ¶ 2,
APP. 5 ¶¶ 8, 9, 10. After deciding against a purchase,
Elmore started to leave, but was confronted at the door
by a Caucasian female manager who stated, “I’m
watching you. I caught you stealing here earlier today
and told you not to come back any more.” APP. 6 ¶¶ 1820, 25. Elmore denied stealing or that he had even
been there earlier, to which the manager replied,
“I’ll call the police.” APP. 6 ¶¶ 21, 22. The manager’s
Caucasian male companion yelled at Elmore and the
manager called the police. APP. 6 ¶¶ 24, 25. Elmore left
the store to go pick up his wife and when the Elmores
returned to the store, the police had not yet arrived.
The male companion made an obscene gesture in the
Elmores’ direction and they took photographs of him.

2

Overruling Youngblood would effectively also overrule Adams
ex rel Harris v. Boy Scouts of America-Chickasaw Council, 271
F.3d 769 (8th Cir. 2001), Bediako v. Stein Mart, Inc., 354 F.3d
835 (8th Cir. 2004), and Bilello v. Kum & Go, LLC, 374 F.3d 656
(8th Cir. 2004).
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Elmore and his wife decided to wait outside for the
police. APP. 6 ¶¶ 26, 27.
When two police officers arrived, they questioned
Elmore and ultimately told him that “it was a civil
matter” and that he should leave. APP. 7 ¶¶ 28, 29.
Elmore left, but later called Harbor Freight’s district
manager to report this race-driven incident. The district manager, having viewed a video of the incident,
told Elmore the incident “made him sick.” APP. 7
¶¶ 30, 31.
Elmore sued Harbor Freight raising a claim under
§ 1981’s Full and Equal Benefits Clause, alleging that
Harbor Freight employees summoned the police on the
basis of race to criminally investigate him, and state
law claims of negligent failure to train and supervise.
APP. 3-11; APP. 6 ¶ 25; APP. 7 ¶¶ 35, 36, 37; APP. 9
¶¶ 41-46; APP. 10-11 ¶¶ 47-53. The district court
granted Harbor Freight’s motion to dismiss the § 1981
claim because Elmore did not allege state action
and dismissed his state law claims without prejudice.
APP. 59-65; ADD. 1-7. Elmore appealed and the panel
affirmed.
ARGUMENT
I. Youngblood is flawed because it ignores the
statute’s plain language and because it rests on
two cases which no longer provide a foundation.
A. Youngblood ignores the statute’s plain language and fails to construe § 1981 to achieve
Congress’ remedial purposes.
Under Youngblood, Elmore’s Full and Equal
Benefits Clause claim requires state action or that a
private party willfully participates in joint activity
with the State or its agents. Youngblood, 266 F.3d at

22a
855. But better-reasoned cases hold that the clause
applies to private actors and state action is not
required to state a claim, a position supported by the
plain language of the statute. Section 1981 provides:
(a) Statement of equal rights
All persons within the jurisdiction of the United
States shall have the same right in every State
and Territory to make and enforce contracts, to
sue, be parties, give evidence, and to the full and
equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by
white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.
* * *
(c) Protection against impairment
The rights protected by this section are protected
against impairment by nongovernmental discrimination and impairment under color of State law.
42 U.S.C. § 1981 (emphases added). Subsection (c) was
added to § 1981 by the Civil Rights Act of 1991 “to
strengthen existing protections and remedies available under federal civil rights laws to provide more
effective deterrence and adequate compensation for victims of discrimination.” Chapman v. Higbee Co., 319
F.3d 825, 829 n. 1 (quoting H.R. Rep. No. 102-40(II),
at 1 (1991), reprinted in 1991 U.S.C.C.A.N. at 694).
Whether state action is required – a question of
statutory construction – is answered in the statute’s
plain language, the starting point for any such query.
Adams v. Apfel, 149 F.3d 844, 846 (8th Cir. 1998).
If the statute is clear and unambiguous, the judicial
inquiry ends. Id. A statute is clear and unambiguous
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when “it is not possible to construe it in more than one
reasonable manner.” Id. Courts are to be “reluctan[t]
to interpret a statutory provision so as to render superfluous other provisions in the same enactment.” Id.
(quoting Freytag v. Commissioner, 501 U.S. 868, 877
(1991)). Where the statute’s language is plain, the
“sole function of the courts is to enforce it according
to its terms.” United States v. Ron Pair Enterprises,
Inc., 489 U.S. 235, 241 (1989) (citation and internal
punctuation omitted).
Indeed, in Domino’s Pizza, Inc. v. McDonald, 546
U.S. 470 (2006), reversing the Ninth Circuit’s holding
that a person could assert a claim under the “make
and enforce contracts” language in § 1981 even if the
person was not a party to the contract, the Supreme
Court relied on the plain language of § 1981 to decide
that a plaintiff must allege that he was a party to an
existing or prospective contractual relationship that
was impaired. Id. at 479. Thus, McDonald directs that
courts follow the plain language of § 1981, including
§ 1981(c). Doe v. Champaign Community Unit 4 School
Dist., No. 11-CV-3355, 2012 WL 2370053, at * 4-5
(C.D. Ill. Feb. 24, 2012).
Section 1981’s plain language resolves the issue
of whether state action is required to state a full and
equal benefits claim. It is not. Phillip v. University of
Rochester, 316 F.3d 291, 294 (2d Cir. 2003). The language is unambiguous and explicitly protects the right
to the full and equal benefit of all laws and proceedings
for the security of persons and property as enjoyed by
white citizens. Accordingly, that right is “protected
against impairment by nongovernmental discrimination.” § 1981(c).
Moreover, to construe § 1981 as requiring state
action for a full and equal benefits claim contravenes
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long-standing civil rights jurisprudence. Civil rights
legislation designed to address invidious racial discrimination, including § 1981, is generally interpreted
broadly in keeping with its remedial purpose. Courts
have wide latitude in construing § 1981 to achieve
remedial purposes identified by Congress. See, e.g.,
Patterson v. McLean Credit Union, 491 U.S. 164, 174
(1989) (reaffirming Runyon v. McCrary, 427 U.S. 160
(1976), and discussing society’s deep commitment
to eradication of discrimination). Failing – as the
Youngblood panel did – to construe § 1981 liberally
to protect against private discrimination effectively
removes a class of racially discriminatory conduct
Congress intended to prohibit from the statute’s
purview.
B. Cursory analysis and reliance on a case predating the 1991 amendments to § 1981 and
on a repudiated Sixth Circuit panel opinion
further undermine Youngblood.
The Youngblood panel barely considered whether
the full and equal benefit clause protects against
impairment by nongovernmental discrimination. The
opinion provided no independent analysis, devoting
only a single paragraph to the issue. Instead, the panel
relied on and quoted the Sixth Circuit panel opinion in
Chapman, 256 F.3d 416, 421 (6th Cir. 2001) (“Because
the state is the sole source of the law, it is only the
state that can deny the full and equal benefit of
the law.”). But the Sixth Circuit en banc subsequently
repudiated and overruled the Chapman panel, holding
that the Full and Equal Benefit Clause protects
against private discrimination. See, infra at I.C.
The Youngblood panel also relied on dicta in Mahone
v. Waddle, 564 F.2d 1018, 1029 (3d Cir. 1977), cert.
denied, 438 U.S. 904 (1978), for its holding that the
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concept of state action is implicit in the Full and Equal
Benefit Clause. Mahone, however, predates the 1991
amendments to § 1981 and does not take § 1981(c) into
consideration. And, as the Sixth Circuit in Phillip
explains, Mahone is wrongly decided. Phillip, 316 F.3d
at 294-96.
C. The Bilello panel acknowledged the Phillip
opinion and the Sixth Circuit’s en banc
reversal of the Chapman panel decision.
Three subsequent Eighth Circuit cases have
addressed Full and Equal Benefits Clause claims.
In Adams ex rel Harris v. Boy Scouts of AmericaChickasaw Council, applying Youngblood, the court’s
examination of the evidence revealed no evidence that
the state situated itself in a position of interdependence or connection with the camp administrators’
actions that the conduct in question was attributable
to the state. Adams, 271 F.3d at 777. Similarly,
Bediako v. Stein Mart, Inc., 354 F.3d at 81, only quoted
Youngblood and readily concluded that there was
no evidence to show interdependence or connection
between the State and Stein Mart. Bediako did not
mention that the panel decision in Chapman, relied on
in Youngblood, had been reversed by the Sixth Circuit
en banc before Bediako was submitted and decided.
Nor did it acknowledge the Second Circuit’s earlier
opinion in Phillip.
The Bilello v. Kum & Go panel applied Youngblood
and held that the plaintiff had not alleged that state
action had caused the denial of full and equal benefit
of the laws nor a position of interdependence or connection such that the practice could be attributed to
the state. Bilello, 374 F.3d at 661. But in a footnote,
Bilello acknowledged the Sixth Circuit’s reversal of
the Chapman panel and the Second Circuit’s Phillip
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decision rejecting a state action requirement to state a
Full and Equal Benefit Clause claim. Id. at 661 n. 4.
Still, the Bilello panel considered itself bound to follow
Youngblood and even if not, the court concluded that
the facts Bilello alleged did not support a claim under
the Sixth or Second Circuit standards. Id. Bilello did
not seek rehearing or rehearing en banc.
II. The Second Circuit rejected Mahone’s premise
in Phillip, especially in light of § 1981(c).
Presented with the issue of whether state action is
required to state a full and equal benefits claim, the
Second Circuit engaged in a “close examination” of
Mahone, which it termed “the primary and largely
unexamined source for the holdings in Youngblood
and Brown.” Phillip, 316 F.3d at 294. The question
presented in Mahone, answered affirmatively, was
whether police officers who physically and verbally
abused African-Americans, falsely arrested them, and
gave false testimony against them could be sued under
the Full and Equal Benefits Clause. Mahone, 564 F.2d
at 1028-29. But the court said in dicta that there was
no danger that construing § 1981 to encompass the
defendants’ conduct would federalize tort law because
the Full and Equal Benefit Clause requires state action.
Id. (emphasis added). While recognizing that make
and enforce contracts claims do not require state action,
id. at 1029 (citing Johnson v. Ry. Express Agency, 421
U.S. 454 (1975), and Runyon, 427 U.S. 160), the
Mahone court found the two clauses so different that
Johnson and Runyon had no application to a full and
equal benefit claim. Id. Because individuals ordinarily
make contracts, the Mahone court reasoned, individuals should be held liable for racially motivated
infringement of contract rights. Id. But the Full and
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Equal Benefit Clause “suggest[ed] a concern with relations between the individual and the state, not between
two individuals” because states, not individuals, make
laws and only the state can take away the protection
of the laws it created. Phillip, 316 F.3d at 295 (quoting
Mahone, 564 F.2d at 1029).
The Phillip court disagreed with Mahone. The state
was “not the only actor that can deprive an individual
of the benefit of laws or proceedings for the security of
persons or property.” Id. at 295. Therefore, the Phillip
court saw no “principled” basis for holding that state
action was required for equal benefit claims but not
for contract claims and rejected the Mahone analysis.
It also concluded that Runyon provided no basis for
limiting its conclusion that no state action is required
under § 1981. The case involved a make and enforce
contract claim, but the Supreme Court had held simply
that § 1981 “reaches purely private acts of racial discrimination.” Id. The Phillip court also observed that
Mahone had not considered the legislative history of
the original § 1981, which “suggests legislators’ concern over private acts motivated by racial discrimination.” Id. The bill was to “‘break down all discrimination between black men and white men.’” Id. at 296
(citing Jones v. Alfred H. Mayer Co., 392 U.S. 409,
432 (1968) (internal citation omitted) (emphasis in
Phillip)). The Phillip court was persuaded by the
“extensive description of racial abuses that individuals
perpetrated, coupled with the Senate sponsor’s broad
view of the legislation’s aims” that “we should read
Section 1981 as broadly as is consistent with the actual
language of each clause.” Id. “We suspect that the
Third Circuit erred by finding state action necessary”
to support a full and equal benefit claim. Id. And, even
if Mahone had been correctly decided, the Phillip court
considered adding § 1981(c) to have removed “any
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doubt that the conduct of private actors is actionable”
under the Full and Equal Benefit Clause (differing
“with the contrary conclusion reached by the Eighth
and Third Circuits”), placing “Mahone’s continuing
viability in even greater doubt.” Id.
III. Phillip’s criticism of the Chapman panel opinion further undercuts Youngblood.
The Phillip defendants had relied on arguments
espoused by the Chapman panel majority. Accordingly, the Second Circuit considered their validity and
concluded those arguments lacked merit. Phillip, 316
F.3d at 297. The Phillip court reiterated its rejection
of the proposition that only the state can deprive
an individual of the full and equal benefit of laws
for the security of persons or property. Phillip also
rejected the Chapman panel’s construction of § 1981(c)
as unsustainable given its language, observing that
Chapman’s panel majority had “substituted for those
clear words, the statement that ‘some of the rights
protected by this section are protected against impairment by nongovernmental discrimination and others
are protected against impairment under color of state
law.’” The Chapman panel then determined that the
rights protected against private interference were those
within the contract clause while others – including
those contained in the Full and Equal Benefit Clause –
were protected only against state interference. Id. But
Phillip recognized that had that been Congress’ intention, the statute would have language specifying which
rights were protected against private interference,
which against state interference, and which against
both. But the § 1981(c) language can only be read to
protect all of subsection (a)’s rights against both private and governmental interference. Id.
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In the Second Circuit’s view, the Chapman panel’s
interpretation failed on its own terms. Before the 1991
amendments, it was clearly established that § 1981’s
Make and Enforce Contract Clause protected against
violations by both state and private actors. Id. (citing
Patterson, 491 U.S. at 171). “Thus, the artificial dichotomy that the Chapman panel perceived does not exist
and its interpretation makes subsection (c) superfluous.” Id. The Chapman panel’s resort to legislative
history was “ill advised” because the statute was clear
on its face.
Refusing to “modify the clear language of subsection
(c) to avert a hypothesized federalization of tort law”,
the Second Circuit relied on the fact that neither the
statutory language nor the legislative history of the
pre-amendment statute revealed a congressional purpose to preclude a wide federal role in protecting civil
rights because on its face, § 1981(c) protects against
both private and governmental interference with subsection (a) rights and because the legislative history
suggests a broad goal of eliminating discrimination by
private and state actors. There was “no persuasive
reason” why racially motivated torts that deprive an
individual of the equal benefit of the laws or proceedings for the security of persons and property should be
outside the ambit of federal authority while racially
motivated breaches of contract are not. Id. at 297-98.
Overuse of the Full and Equal Benefit Clause’s protection is prevented by the statute’s rigorous burden on
plaintiffs which requires proof of a racial animus; identification of a relevant law or proceeding for the security of persons or property; and, persuading a fact
finder that the defendant deprived plaintiff of the full
and equal benefit of that law or proceeding. Id. at 298.
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Phillip did not undertake definition of the “universe
of laws and proceedings . . . believing this task best
resolved case by case.” Id. But Phillip’s facts adequately alleged deprivation of a law or proceeding
for the security of persons and property. The court
accepted the “ plausible inference that the police were
called either to criminally investigate plaintiffs’ behavior or to restore peace” and had “no difficulty categorizing either a criminal investigation or the restoration
of peace as a ‘proceeding for the security of persons and
property’ at the Rule 12(b)(6) stage.” Even assuming
that § 1981 requires a nexus to state proceedings or
laws, but not state action, the allegation that defendants attempted to trigger a legal proceeding against
plaintiffs, but would not have taken the same action
had white students engaged in the same conduct, was
sufficient. Id. Here, Elmore alleged that race was a
factor when Harbor Freight employees summoned the
police to criminally investigate him, so under the
Second Circuit’s standard, he stated a claim.
IV. Further undermining Youngblood, the Sixth
Circuit en banc reversed the Chapman panel.
Just weeks after Phillip was decided, the Sixth Circuit en banc reversed the Chapman panel. Chapman
involved an allegedly racially motivated stop and
search at a Dillard’s store. The Chapman court found
that Griffin v. Breckenridge, 403 U.S. 88 (1971), precluded it from finding § 1981(c)’s plain language inconsistent with the statute’s equal benefit provision.
Chapman, 319 F.3d at 831. Griffin had held that the
analogous equal protection provision in 42 U.S.C.
§ 1985(3) was applicable to private action and had
expressly rejected the notion that the concept of state
action is implicit in an equal protection provision. Id.
(citing Griffin, 403 U.S. at 96-102; 42 U.S.C. § 1985(3)
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and quoting Griffin, 403 U.S. at 97) (“. . . there is
nothing inherent in the phrase that requires the action
working the deprivation to come from the State.”)
(emphasis in Chapman). Griffin’s interpretation of
§ 1985(3)’s equal protection provision suggested that
§ 1981’s analogous clause would protect against private impairment even absent subsection (c)’s explicit
instruction:
[T]he failure to mention any such [state action]
requisite can be viewed as an important indication of congressional intent to speak in section
1985(3) of all deprivations of ‘equal protection of
the laws’ and ‘equal privileges and immunities
under the laws,’ whatever their source.
Id. (quoting Griffin, 403 U.S. at 97 (emphasis in
Chapman), and citing United States v. Williams, 341
U.S. 70, 76 (1951) (plurality opinion of Frankfurter, J.)
(no state action requirement in analogous equal protection provision of criminal statute); United States v.
Harris, 106 U.S. 629, 637-39 (1883) (same)). Given the
Supreme Court’s rejection of the notion that state
action is implicit in the concept of equal protection
the Chapman court could not find § 1981(c)’s plain
language inconsistent with the Full and Equal Benefits Clause. Id.
The Chapman court also found nothing in the legislative history of the 1991 amendments to § 1981
that would prevent application of § 1981(c)’s plain
language. Id. at 831-32. Like the Second Circuit, the
Chapman court also rejected the argument that application of § 1981(c)’s plain language would have the
“absurd” result of federalizing state law. Id. at 832.
It further concurred with the Second Circuit that the
statutory language and the high threshold of proof
required to prove intentional discrimination would
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make unlikely federalization of “a wide swath of conduct traditionally covered by state common law.” Id. at
833.
V.

Other courts agree with the Second and Sixth
Circuits.

Other courts do not require state action for a full and
equal benefit claim.3
CONCLUSION
The reach of a remedial civil rights statute has
national importance. This Court should recognize that
Youngblood has been undermined and now stands
alone among the post-1991 circuit opinions. This Court
should now overrule Youngblood. Because only the
Court en banc can overturn Youngblood and give
§ 1981’s Full and Equal Benefit Clause its full effect,
rehearing en banc should be granted.

3

See, e.g., Delaunay v. Collins, No. 02-8097, 97 Fed.Appx. 229,
2004 WL 377665 (10th Cir. 2004) (recognizing full and equal
benefit claim against private party) (not in F.3d); Lee v. Brown
Group Retail, Inc., No. 03-2304-GTV, 2003 WL 22466187 (D.Kan.
Oct. 6, 2003) (not in F.Supp.2d); Hester v. Wal-Mart Stores, Inc.,
356 F.Supp.2d 1195 (D.Kan. 2005); Hunter v. The Buckle, Inc.,
488 F.Supp.2d. 1157 (D.Kan. 2007); Lewis v. Commerce Bank &
Trust, 333 F.Supp.2d 1019 (D.Kan. 2004); Green v. Wal-Mart
Stores, Inc., No 2:09CV00457-DS; 2010 WL 3260000 (D.Utah
Aug. 18, 2010) (not in F.Supp.2d); Baker v. IPC Int’l Corp., No.
11-2622-JTM, 2013 WL 237764 (D.Kan. Jan. 22, 2013) (not in
F.Supp.2d); Withrow v. Clarke, No. 06-11597-RCL, 2008 WL
8188363, at *6-7 (D.Mass. Aug. 15, 2008), adopted at 2008 WL
8188854 (not in F.Supp.2d); Doe, No. 11-CV-3355, 2012 WL
2370053 (C.D.Ill. Feb. 24, 2012) (not in F.Supp.2d); and Palmer
v. Wells, No. 04-12-P-H, 2004 WL 1790180, at *9 (D.Me. Aug. 11,
2004) (not in F.Supp.2d).
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APPENDIX E
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
[Filed 12/30/15]
————
Case No. 15-00583-CV-W-RK
————
FLOYD G. ELMORE,
Plaintiff,
v.
HARBOR FREIGHT TOOLS USA, INC.,
D/B/A HARBOR FREIGHT TOOLS,
Defendant.
————
ORDER
Before this Court is Defendant Harbor Freight Tools
USA, Inc.’s (“Defendant”) Motion to Dismiss. (Doc. 6,
7.) The Motion is GRANTED insofar as Plaintiff Floyd
G. Elmore (“Plaintiff”) has failed to state a claim upon
which relief can be granted under 42 U.S.C. § 1981’s
full and equal benefit clause. Plaintiff’s remaining state
law claims are DISMISSED WITHOUT PREJUDICE.
Factual and Procedural History1
Plaintiff is an African-American and resides in Kansas City, Missouri. Defendant is a Delaware corporation, registered with the Missouri Secretary of State
as a foreign corporation in good standing. Defendant
1

The Factual and Procedural History is drawn largely from
Plaintiff’s Complaint without further attribution. (Doc. 1.)
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is the owner of the fictitious name “Harbor Freight
Tools,” which is also registered with the Missouri Secretary of State. Defendant’s principal place of business
or corporate headquarters is located in California.
Defendant’s registered agent is located in Jefferson
City, Missouri. Relevant to this action, Defendant
operates a business in Independence, Missouri.
At approximately 8:30 p.m., on Saturday, May 9,
2015, Plaintiff went alone to the Defendant’s Independence store. He was there to look at jackhammers
and perhaps buy one for his son. Plaintiff was provided
assistance. However, upon leaving the store without
making or attempting to make a purchase, the store
manager told Plaintiff: “I’m watching you. I caught
you stealing here earlier today and told you not to
come back any more.” Plaintiff replied: “No. It was
not me. I have not been in here today.” The female
manager responded, “I’ll call the police.” Plaintiff
responded, “Go ahead, call them.” The manager’s boyfriend or husband yelled at Plaintiff, and the manager
called the police.
Plaintiff left the store and went to pick up his wife,
who was ten blocks away. When the couple returned
to the store, the police had not yet arrived. Plaintiff or
his wife took pictures of the manager’s boyfriend or
husband making an obscene gesture at the photographer. Plaintiff and his wife decided to wait outside of
the store.
Sometime later, two Independence police officers
arrived at the store and Plaintiff identified himself at
their request. They asked, “What’s the problem here?”
Plaintiff explained that he had no problem but then
told the officers what had happened to him and that
the store manager and her boyfriend or husband had
cursed him and had given him “the finger.” The police
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responded that “it was a civil matter” and that he
should leave. As Plaintiff and his wife were leaving,
they saw the manager come out of the store and the
officers question her.
On August 4, 2015, Plaintiff filed this three-count
suit. He asserts the following claims: Count I – Civil
Rights Act of 1866, 42 U.S.C. § 1981; Count II –
Negligent Training; Count III – Negligent Supervision.
Count I is brought under federal law, and Counts II
and III are state law claims. Plaintiff does not allege
diversity jurisdiction, but he does assert that the
Court has federal question jurisdiction over his § 1981
claim and supplemental jurisdiction over his state law
claims.2
Standard
Pursuant to Federal Rule of Civil Procedure
12(b)(6), a claim may be dismissed for “failure to state
a claim upon which relief can be granted.” A complaint
must provide “enough facts to state a claim to relief
that is plausible on its face.” Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). A claim is plausible if “the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft
v. Iqbal, 556 U.S. 662, 678 (2009). A claim should be
dismissed if it only “offers labels and conclusions or
2

Although the complaint alleges that the parties are citizens
of different states, the Plaintiff does not allege that the matter in
controversy exceeds $75,000 nor does Plaintiff otherwise invoke
diversity of citizenship jurisdiction under 42 U.S.C. § 1332. (Doc.
1 at 2.) Instead, the Plaintiff very clearly invokes the Court’s
jurisdiction under provisions relating to a federal right and federal question (28 U.S.C. §§ 1343 and 1331) and supplemental
jurisdiction over his state law claims (28 U.S.C. § 1367). (Doc.
1 at 2.)
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a formulaic recitation of the elements of a cause of
action.” Id. (citations and quotations omitted).
Discussion
In its motion to dismiss, Defendant argues that
Plaintiff’s claim under § 1981’s full and equal benefit
clause must be dismissed because such a claim must
involve state action and Plaintiff’s claim does not
allege state action. Defendant also argues that Plaintiff’s remaining two state law claims accordingly must
be dismissed because they both depend on a finding
that Defendant breached its obligations under § 1981.
Count I: 42 U.S.C. § 1981
In his first Count, Plaintiff alleges a claim under
42 U.S.C. § 1981. That provision states:
All persons within the jurisdiction of the
United States shall have the same right in
every State and Territory to make and enforce
contracts, to sue, be parties, give evidence,
and to the full and equal benefit of all laws
and proceedings for the security of persons
and property as is enjoyed by white citizens,
and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of
every kind, and to no other.
42 U.S.C. § 1981(a) (emphases added).
To state a claim under § 1981, a plaintiff must allege:
“(1) that [he] is a member of a protected class; (2) that
[the defendant] intended to discriminate on the basis
of race; and (3) that the discrimination interfered with
a protected activity as defined in § 1981.” Bediako v.
Stein Mart, Inc., 354 F.3d 835, 839 (8th Cir. 2004). The
Eighth Circuit has highlighted the distinction between
the two protected activities emphasized above, which
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are the right to contract and the full and equal benefit
clause. Id. at 840. Here, Plaintiff does not allege any
violation as to the right to contract clause, and only
asserts a violation as to the full and equal benefit
clause.
As to the full and equal benefit clause, the Eighth
Circuit has held that “because the state is the sole
source of the law, it is only the state that can deny
the full and equal benefit of the law.” Bilello v. Kum &
Go, LLC, 374 F.3d 656, 661 (8th Cir. 2004) (quoting
Youngblood v. Hy-Vee Food Stores, Inc., 266 F.3d 851,
855 (8th Cir. 2001) (additional citation omitted). “As
such, we have held under the Full-and-Equal-Benefit
clause [of 42 U.S.C. § 1981 a plaintiff must] allege that
some sort of state action contributed to [the plaintiff’s]
being discriminated against.” Bilello, 374 F.3d at 661
(citation and internal quotations omitted).
One of the Eighth Circuit’s key cases is Youngblood.
There, the plaintiff entered the defendant’s store and
browsed. Youngblood, 266 F.3d at 853. A store employee
believed the plaintiff had shoplifted. Id. Police arrived
and, after speaking with a store employee, arrested
the plaintiff; criminal charges were ultimately dismissed. Id. at 854. The plaintiff then filed a civil suit
in which he claimed the store discriminated against
him, in part alleging that the store had violated the
full and equal benefit clause of § 1983. Id. at 855. The
claim was dismissed.
On appeal, the Eighth Circuit affirmed the dismissal of that claim because the store’s conduct did not
constitute state action. Id. The court noted that no
store employee was employed by the police department and that the police department independently
investigated the incident. Id. The court also found that
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state action did not exist simply because the store
acted on a state statute “which authorizes merchants
to detain suspected shoplifters in a reasonable manner
and for a reasonable length of time to investigate
whether there has been a shoplifting[.]” Id. The court
further stated that “a private party’s mere invocation
of state legal procedures does not constitute state
action.” Id. (citing Lugar v. Edmondson Oil Co., 457
U.S. 922, 939 n.21 (1982)).
Here, as in Youngblood, Plaintiff alleges that he was
falsely accused of theft and also that he was shown an
obscene hand gesture. Defendant, as did the store in
Youngblood, called the police to investigate. See also
Hanuman v. Groves, 41 Fed. App’x 7, 9 (8th Cir. 2002)
(“Merely calling the police to enforce a state statute
does not turn [a store’s] behavior into state action.”);
King v. Express Auto Serv. & Tire Inc., No. 15-CV00312-W-DW (Doc. 31 at 4) (W.D. Mo. October 13,
2015) (police response to defendant’s call to police to
investigate whether defendant had stolen a vehicle
was not state action). As in Youngblood, Plaintiff’s
complaint also expressly alleges that a police officer
independently investigated the incident. Specifically,
Plaintiff alleged that when the police officers arrived,
they asked the Plaintiff what the problem was and
that the police also talked with the store manager.
(Doc. 1 at 5.) Plaintiff additionally does not assert
any well-pleaded facts from which state action could
reasonably be inferred.
In fact, Plaintiff does not even argue that he alleged
state action. (Doc. 15 at 1-13.) Instead, citing to decisions from other circuits, Plaintiff argues that “[b]etter
reasoned decisions hold that the full and equal benefits clause applies to private actors and that state
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action is not required to state a valid claim.” (Doc. 15
at 2.) As Plaintiff is well aware, the Eighth Circuit has
held that “[t]he District Court, however, is bound, as
are we, to apply the precedent of this Circuit.” Hood v.
United States, 342 F.3d 861, 864 (8th Cir. 2003).
Accordingly, Plaintiff’s § 1981 claim is dismissed for
failure to state a claim upon which relief can be
granted.
Counts II and III: Negligent Training and Negligent
Supervision
Defendant also argues that Plaintiff’s state law
claims for negligent training and negligent supervision should be dismissed for failure to state a claim.
The Court need not address this argument. The only
federal claim supporting supplemental jurisdiction of
Counts II and III have been dismissed, and Plaintiff
does not allege diversity jurisdiction in this case. See
supra note 1.
Under 28 U.S.C. § 1367(c)(3), the Court may decline
to exercise supplemental jurisdiction over a claim if
“the district court has dismissed all claims over which
it has original jurisdiction.” See Zutz v. Nelson, 601
F.3d 842, 850 (8th Cir. 2010). “A district court’s discretion in these circumstances is very broad.” Brown
v. Mortg. Elec. Registration Sys., Inc., 738 F.3d 926,
933 (8th Cir. 2013). “[I]n the usual case in which
all federal-law claims are eliminated before trial, the
balance of factors to be considered under the pendent
jurisdiction doctrine . . . will point toward declining
to exercise jurisdiction over the remaining state-law
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claims.” Mo. Roundtable for Life v. Carnahan, 676
F.3d 665, 678 (8th Cir. 2012) (citation omitted). In
exercising its discretion, the Court is to consider “factors such as judicial economy, convenience, fairness,
and comity.” Brown, 738 F.3d at 933.
In King, after dismissing the plaintiff’s § 1981 claim
for failure to allege state action, the court addressed
the exact same remaining state law claims, negligent
training and negligent supervision. King, Doc. 31 at
6. The court found, “comity suggests that a Missouri
state court should resolve Plaintiff’s state law claims
that involve Missouri residents.” Id. at 7 (citation
omitted). As in King, the Court finds that “it would
be just as – if not more – convenient and fair for the
parties to resolve Plaintiff’s state law claims in state
court.” Id.
Accordingly, because the Court “has dismissed all
claims over which it has original jurisdiction,” the Court
declines to exercise supplemental jurisdiction over the
remaining state law claims. 28 U.S.C. § 1367(c)(3).
Conclusion
For the foregoing reasons, it is hereby ORDERED
that:
(1) Defendant’s Motion to Dismiss (Doc. 6) is
GRANTED insofar as Plaintiff’s § 1981 claim is
DISMISSED for failure to state a claim; and
(2) Plaintiff’s remaining state law claims for negligent training and negligent supervision are
DISMISSED WITHOUT PREJUDICE. Plaintiff is entitled to refile these state law claims in
state court in accordance with the tolling provision set forth in 28 U.S.C. § 1367(d). The Clerk
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of Court is directed to terminate any pending
motions, and to then mark this case as closed.
IT IS SO ORDERED.
s/ Roseann A. Ketchmark
ROSEANN A. KETCHMARK, JUDGE
UNITED STATES DISTRICT COURT
DATED: December 30, 2015
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APPENDIX F
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
[Filed 08/04/15]
————
Case No. 4:15-CV-583
————
FLOYD G. ELMORE, KANSAS CITY,
JACKSON COUNTY, MISSOURI,
Plaintiff,
v.
HARBOR FREIGHT TOOLS USA, INC., A Delaware
Corporation, d/b/a HARBOR FREIGHT TOOLS,
Serve Registered Agent: CSC-LAWYERS
INCORPORATING SERVICE COMPANY, 221
Bolivar Jefferson City, Missouri 65101,
Defendant.
————
JURY TRIAL DEMAND
————
COMPLAINT
COMES NOW Floyd G. Elmore, by undersigned
counsel, and for his Complaint against Defendant
Harbor Freight Tools USA, Inc. d/b/a Harbor Freight
Tools, states and alleges as follows:
DEMAND FOR JURY TRIAL
Plaintiff demands a jury trial on all issues raised
herein.
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PRELIMINARY STATEMENT
1. This is an action alleging interference with
Plaintiff’s right to the full and equal benefit of the law
in violation of 42 U.S.C. § 1981, negligent training, and
negligent supervision.
PARTIES
2. Plaintiff Floyd G. Elmore (“Elmore”) is an
African-American citizen of the United States residing
in Kansas City, Jackson County, Missouri.
3. Defendant Harbor Freight Tools USA, Inc. d/b/a
Harbor Freight Tools (“Harbor Freight”) is a Delaware
corporation, registered with the Missouri Secretary of
State as a foreign corporation in good standing. Harbor Freight is the owner of the fictitious name “Harbor
Freight Tools” which is also registered with the Missouri Secretary of State. The principal place of business or corporate headquarters of Harbor Freight is
26541 Agoura Road, Calabasas, California 91302-2093.
Harbor Freight’s registered agent for service of process
in Missouri is CSC-Lawyers Incorporating Service
Company, 221 Bolivar, Jefferson City, Missouri 65101.
Harbor Freight has three locations in the Metropolitan
Kansas City Area and in particular, does business at
4368 South Noland Road, in Independence, Jackson
County, Missouri 64055.
4. As a corporation, Harbor Freight acts through
the actions and omissions of its agents and employees,
including the agents and employees at its store in
Independence, Jackson County, Missouri.
JURISDICTION AND VENUE
5. Jurisdiction of this Court is invoked pursuant to
28 U.S.C. §§ 1343 and 1331. Further, this Court has
jurisdiction under 28 U.S.C. § 1367 to hear Plaintiff’s
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state law claims of negligent training and negligent
supervision in that all claims made herein are so
related to each other that they form part of the same
case or controversy under Article III of the United
States Constitution.
6. This Court has jurisdiction over Defendant
because the unlawful acts alleged in this Complaint
were committed in Independence, Jackson County,
Missouri, which lies within the Western District of
Missouri, at 4368 South Noland Road, Independence.
7. Venue is proper in this Court pursuant to 28
U.S.C. § 1391 because a substantial part of the events
or omissions giving rise to Plaintiff’s claims occurred
in Independence, Missouri, which lies within the
Western Division of the Western District of Missouri.
GENERAL ALLEGATIONS APPLICABLE
TO ALL CLAIMS
8. As alleged, supra at ¶ 2, Plaintiff Elmore is an
African-American male.
9. At approximately 8:30 p.m. on Saturday, May 9,
2015, Elmore went alone to the Harbor Freight store
at 4368 South Noland Road, Independence, Missouri.
On information and belief, that store is open until 9:00
p.m. Monday through Saturday.
10. Elmore went to Harbor Freight to look at
jackhammers, and perhaps to buy one, for his son.
Elmore had been in the Harbor Freight store on many
occasions and had purchased many items there.
During most of those transactions, Elmore had
provided his telephone number or zip code.
11. On this occasion, i.e., May 9, 2015, Elmore
asked a Harbor Freight employee about jackhammers
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and, accompanied by the employee, went to the area of
the store where they were located to look at them.
12. Elmore asked where the bits for the jackhammers were and the employee responded, “On the floor,
there.”
13. Elmore replied, “No, that’s a concrete vibrator,
not a bit.”
14. The employee then said, “Okay, up there.”
15. Elmore looked, then replied, “No those bits are
little; they won’t fit. They need to be like this. Maybe
they are down there.”
16. The employee then said, “Yeah, that’s them.
Want me to get you one?”
17. Elmore replied, “No, I’m just looking for my
son.”
18. Continuing to shop, Elmore picked up the
smaller of the jackhammers, and considered it to be
too light. He next picked up a different one which was
heavy in his estimation.
19. Elmore started to leave the store.
20. At the door of the store, he was confronted
by the female manager of the store. She stated, “I’m
watching you. I caught you stealing here earlier today
and told you not to come back any more.”
21. Elmore replied, “No. It was not me. I have not
been in here today.”
22. The female manager responded, “I’ll call the
police.”
23. Elmore responded, “Go ahead, call them.”
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24. At this point, the female manager’s boyfriend or
husband yelled at Elmore.
25. The female manager called the police. On information and belief, this manager was named Erin
Wright.
26. Elmore left the store and went to pick up his
wife who was ten blocks away. When the Elmores
returned to the store, the police had not arrived. Elmore
or his wife took pictures of the manager’s boyfriend/
husband leveling an obscene gesture (“the finger”) at
the photographer.
27. Elmore and his wife decided to wait outside the
store.
28. In time, two Independence police officers, Officers Seiuli and Burchfield, arrived at the store.
29. When the police arrived, they asked Elmore
to identify himself and he gave them his name. They
asked, “What’s the problem here?” Elmore explained
that he had no problem but then told the police officers
what had happened to him and that the store manager
and her boyfriend/husband had cursed him and had
given him “the finger.” The police told Elmore that “it
was a civil matter” and that he should leave.
30. Elmore and his wife left the premises. As Elmore
was leaving, he saw the female manager come out of
the store and the officers questioning her.
31. Elmore later called the district manager, on
information and belief, named “Chris”, for Harbor
Freight and told him about the incident. The district
manager was able to look at video tape of the incident
and he told Elmore, “This made me sick.”
32. Elmore was damaged as a direct and proximate
results of the actions of the Harbor Freight agents’ and
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employees’ actions. In particular, he has suffered
injuries consisting of, but not limited to: (a) humiliation; (b) embarrassment; (c) mental distress; (d) insult;
(e) inconvenience; (f) anxiety; and, (g) emotional pain
and suffering.
COUNT I
Civil Rights Act of 1866, 42 U.S.C. § 1981
33. Plaintiff Elmore hereby adopts, re-alleges, and
incorporates by reference the allegations contained in
paragraphs 1 through 32 above.
34. As alleged, supra at ¶¶ 2 and 8, Elmore is an
African-American male.
35. Elmore’s race was a motivating factor in the
decision by Harbor Freight employees and/or agents to
implicate him in a prior theft and to cause him to be a
target of a criminal investigation.
36. Defendant intentionally discriminated on the
basis of race in implicating Elmore in a prior theft and
causing him to be a target of a criminal investigation.
37. The actions of Harbor Freight’s agents and
employees against Plaintiff Elmore on the basis of his
race interfered with Elmore’s right to the full and equal
benefit of the law in violation of 42 U.S.C. § 1981.
38. Plaintiff Elmore has been damaged as a direct
and proximate result of the actions of the Harbor
Freight agents’ and employees’ actions. In particular,
he has suffered injuries consisting of, but not limited
to: (a) humiliation; (b) embarrassment; (c) mental distress; (d) insult; (e) inconvenience; (f) anxiety; and,
(g) emotional pain and suffering.
39. The actions of the Harbor Freight agents and
employees were willful, wanton, reckless, and malicious, and further, show a complete and deliberate
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indifference to, and conscious disregard for the rights
of Plaintiff Elmore. Therefore, Elmore is entitled to an
award of punitive or exemplary damages in an amount
sufficient t punish Defendant or to deter Defendant
and others from like conduct in the future.
40. Plaintiff Elmore is entitled to recover from
Defendant Harbor Freight his reasonable attorneys’
fees, expenses, and costs, as provided by 42 U.S.C.
§ 1988,
WHEREFORE, Plaintiff Elmore requests that this
Court, after a trial by jury of his claims, enter judgment against Defendant Harbor Freight for Elmore’s
actual damages, nominal damages, and exemplary or
punitive damages as are proven at trial, for his reasonable attorneys fees, expenses, and costs incurred
herein, and for any such further legal and equitable
relief as this Court deems appropriate.
COUNT II
Negligent Training
41. Plaintiff Elmore hereby adopts, re-alleges, and
incorporates by reference the allegations contained in
paragraphs 1 through 40 above.
42. Defendant Harbor Freight had a duty to Plaintiff Elmore to train its agents and employees arising
from its master and servant relationship with such
employees and agents.
43. Defendant Harbor Freight had a duty to Plaintiff Elmore to provide reasonable and effective training to prevent its agents and employees from wrongfully and racially discriminating against Plaintiff
Elmore.
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44. Defendant Harbor Freight negligently failed to
train its agents and employees in a manner that reasonable employers would have under the circumstances.
45. Plaintiff Elmore has been damaged as a direct
and proximate result of Defendant Harbor Freight’s
actions and omissions. In particular, he has suffered
injuries consisting of, but not limited to: (a) humiliation; (b) embarrassment; (c) mental distress; (d) insult;
(e) inconvenience; (f) anxiety; and, (g) emotional pain
and suffering.
46. Defendant Harbor Freight’s failure to exercise
reasonable care in training its employees was willful,
wanton, reckless, and malicious, and, further, shows a
complete and deliberate indifference to, and conscious
disregard for, the rights of Plaintiff Elmore. Therefore,
Plaintiff Elmore is entitled to an award of punitive or
exemplary damages in an amount sufficient to punish
Defendant Harbor Freight or to deter Harbor Freight
and others from like conduct in the future.
WHEREFORE, Plaintiff Elmore requests that this
Court, after a trial by jury of his claims, enter judgment against Defendant Harbor Freight for Elmore’s
actual damages, nominal damages, and punitive or
exemplary damages as are proven at trial, for costs
incurred herein, and for any such further legal and
equitable relief as this Court deems appropriate.
COUNT III
Negligent Supervision
47. Plaintiff Elmore hereby adopts, re-alleges, and
incorporates by reference the allegations contained in
paragraphs 1 through 46 above.
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48. Defendant Harbor Freight had a duty to Plaintiff Elmore to control, direct, and supervise the conduct of its agents and employees arising from their
master and servant relationship.
49. Defendant Harbor Freight had a duty to Plaintiff Elmore to exercise reasonable care to prevent
its agents and employees from wrongfully engaging
in racially discriminatory practices toward Plaintiff
Elmore.
50. Defendant Harbor Freight had a duty to Plaintiff Elmore to prevent its agents and employees from
wrongfully and racially discriminating against Plaintiff Elmore.
51. Defendant Harbor Freight negligently failed to
exercise the proper degree of control and supervision
of its agents and employees that reasonable employers
would have exercised under the circumstances.
52. Plaintiff Elmore has been damaged as a direct
and proximate result of Defendant Harbor Freight’s
actions and omissions. In particular, he has suffered
injuries consisting of, but not limited to: (a) humiliation; (b) embarrassment; (c) mental distress; (d) insult;
(e) inconvenience; (f) anxiety; and, (g) emotional pain
and suffering.
53. Defendant Harbor Freight’s failure to exercise
reasonable care in supervising its employees and agents
was willful, wanton, reckless, and malicious, and further, shows a complete and deliberate indifference to,
and conscious disregard for Plaintiff Elmore’s rights.
Therefore, Plaintiff Elmore is entitled to an award of
punitive or exemplary damages in an amount sufficient to punish Defendant Harbor Freight or to deter
Harbor Freight and others from like conduct in the
future.
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WHEREFORE, Plaintiff Elmore requests that this
Court, after a trial by jury of his claims, enter judgment against Defendant Harbor Freight for Elmore’s
actual damages, nominal damages, and punitive or
exemplary damages as are fair and reasonable, for
costs incurred herein, and for any such further legal
and equitable relief as this Court deems appropriate.
Respectfully submitted,
ARTHUR BENSON & ASSOCIATES
By s/ Arthur A. Benson II
Arthur A. Benson II #21107
Jamie Kathryn Lansford #31133
4006 Central Avenue
(Courier Zip: 64111)
P.O. Box 119007
Kansas City, Missouri 64171-9007
(816) 531-6565
(816) 531-6688 (telefacsimile)
abenson@bensonlaw.com
jlansford@bensonlaw.com
Attorneys for Plaintiff
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