In The
Supreme Court of the Anited States

¢

SONOCO PRODUCTS COMPANY, et al.,

Petitioners,

V.

DEPARTMENT OF TREASURY, STATE OF MICHIGAN,

Respondent.

¢

On Petition For A Writ Of Certiorari
To The Court Of Appeals
Of The State Of Michigan

¢

PETITION FOR A WRIT OF CERTIORARI

¢

JOHN D. PIRICH
Counsel of Record
DANIEL L. STANLEY
HONIGMAN MILLER SCHWARTZ
AND COHN
The Phoenix Building
222 Washington Square, Suite 400
Lansing, Michigan 48933-1800
(517) 484-8282
JPirich@honigman.com
DStanley@honigman.com

COCKLE LEGAL BRIEFS (800) 225-6964
WWW.COCKLELEGALBRIEFS.COM



QUESTIONS PRESENTED

The Multistate Tax Compact (the “Compact”) is a
multistate agreement that addresses state taxation of
multistate businesses. Michigan enacted and entered
into the Compact in 1970. The Compact requires mem-
ber States to allow taxpayers an election to apportion
their tax base using an equally weighted three-factor
apportionment scheme. Petitioners made such elec-
tions for tax years 2008 through 2011. In 2011, the
Michigan Legislature enacted legislation that pur-
ported to deny the Compact apportionment election ef-
fective January 1, 2011. In July 2014, the Michigan
Supreme Court held that a taxpayer’s Compact appor-
tionment election for 2008 was valid. Int’l Bus. Ma-
chines Corp. v. Dep’t of Treasury, 852 N.W.2d 865
(2014). In September 2014, the Michigan Legislature
enacted legislation that purported to repeal and with-
draw from the Compact retroactively effective January
1, 2008. As a result, the Courts below held that Peti-
tioners’ elections were retroactively extinguished.

The questions presented are:

1. Does the Compact have the status of a con-
tract that binds its signatory States and re-
quires them to allow taxpayers to elect to use
the Compact’s equally weighted apportion-
ment formula until the State prospectively
withdraws from the Compact?

2. Did Michigan’s retroactive repeal of, and
withdrawal from, the Compact violate the
Contract Clause?
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QUESTIONS PRESENTED - Continued

Did Michigan’s retroactive repeal of, and
withdrawal from, the Compact violate the
Due Process Clause?

Did Michigan’s retroactive repeal of, and
withdrawal from, the Compact violate the
Commerce Clause?
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RULE 14.1(b) LIST OF PARTIES

Petitioners, Sonoco Products Company, Ingram
Micro Inc. & Subsidiaries, AK Steel Holding Corpora-
tion, Big Lots Stores, Inc., Nintendo of America Inc.,
Advance/Newhouse Partnership, Fluor Corporation &
Subsidiaries, T-Mobile USA, Inc. & Subsidiaries, Intu-
itive Surgical, Inc., and General Aluminum Mfg. Com-
pany & Affiliates, were plaintiffs in the Michigan
Court of Claims below as well as appellants in two con-
solidated cases before the Michigan Court of Appeals.
Petitioners filed two joint Applications for Leave to Ap-
peal with the Michigan Supreme Court, which were de-
nied. Thirty-seven other parties! were also appellants

1 The parties to the two Court of Appeals decisions below who
are not Petitioners in this Petition were: Harley Davidson Motor
Company, Inc., Dun & Bradstreet, Inc., Easton Telecom Services,
LLC, Anheuser Busch, Inc., Conair Corporation and Subsidiaries,
McNeil-PPC, Inc., DirecTV, Solo Cup Operating Corporation,
Conagra Foods, Inc. and Subsidiaries, Boise, Inc., L’Oreal USA,
Inc. & Subsidiaries, Skadden, Arps, Slate, Meagher & Flom, LLP,
Johnson Matthey, Inc., Gillette Commercial Operations North
America & Subsidiaries, Yaskawa America, Inc., Ranier Invest-
ment Management, Inc., Hansen Beverage Company, Coventry
Health Care, Inc., International Business Machines Corporation,
Paperweight Development Corporation, Dollar Tree, Inc., Ball
Corporation, Commercial Metals Company, Biorx, LLC, United
Stationers Supply Company, Rodale, Inc., Circor Energy Products,
Inc., Crown Holdings, Inc., Michelin Corporation, Interstate Gas
Supply, Inc., Sapa Extrusions, Inc., formerly known as Alcoa
Extrusions, Inc., Raven Industries, Inc., Cargill, Inc., Watts Regu-
lator Company, Lord Corporation, Teradyne, Inc., Lubrizol Corpo-
ration, Goodyear Tire & Rubber Company, and Hallmark
Marketing Company, LLC.
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RULE 14.1(b) LIST OF PARTIES - Continued

in the two Michigan Court of Appeals decisions for
which review is sought, but they are not Petitioners
herein, although some of those parties may file sepa-
rate Petitions for a Writ of Certiorari.

Respondent, the Michigan Department of Treas-
ury, was the sole defendant in the Michigan Court of
Claims and the sole appellee in the Michigan Court of
Appeals and Michigan Supreme Court below.

RULE 29.6 STATEMENT

Sonoco Products Company has no parent company.
Blackrock, Inc. owns more than 10% of its stock.

Ingram Micro Inc. & Subsidiaries consists of
Ingram Micro Inc. and its wholly owned subsidiaries.
Ingram Micro Inc. has no parent company and no pub-
licly held company owns 10% or more of its stock.

AK Steel Holding Corporation has no parent cor-
poration. No publicly held company owns 10% or more
of the stock of AK Steel Holding Corporation.

Big Lots Stores, Inc. is a wholly owned subsidiary
of Big Lots, Inc., a publicly held corporation that has
no parent company. No publicly held company owns
10% or more of the stock of Big Lots, Inc.

Nintendo of America Inc. is a wholly owned sub-
sidiary of Nintendo Co., Litd., a publicly held corpora-
tion. No publicly held company owns 10% or more of
the stock of Nintendo Co., Ltd.
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RULE 29.6 STATEMENT - Continued

Advance/Newhouse Partnership is a partnership
wholly owned by Advance Publications, Inc. and
Newhouse Broadcasting Corporation. No publicly held
company owns 10% or more of the stock of Advance
Publications, Inc. or Newhouse Broadcasting Corpora-
tion.

Fluor Corporation & Subsidiaries are a unitary
business group consisting of Fluor Corporation and its
wholly owned subsidiaries. Fluor Corporation has no
parent company and no publicly held company owns
10% or more of the stock of Fluor Corporation.

T-Mobile USA, Inc. & Subsidiaries consist of
T-Mobile USA, Inc. and its wholly owned subsidiaries.
T-Mobile USA, Inc. is wholly owned by T-Mobile US,
Inc., a publicly traded U.S. corporation. Deutsche Tele-
kom AG, a publicly traded German company, indirectly
owns more than 10% of the stock of T-Mobile US, Inc.

Intuitive Surgical, Inc. has no parent company. T.
Rowe Price Associates owns more than 10% of its stock.

General Aluminum Mfg. Company & Affiliates are
a unitary business group consisting of General Alumi-
num Mfg. Company and corporate affiliates, all of
whom are wholly owned by Park Ohio Holdings Corpo-
ration, a publicly traded company. No publicly held
company owns 10% or more of the stock of Park Ohio
Holdings Corporation.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners respectfully petition for a writ of certi-
orari to review the judgments of the Michigan Court of
Appeals.

¢

OPINIONS BELOW

The orders of the Michigan Supreme Court deny-
ing leave to appeal (App. 143-50; 205-09) are unre-
ported. The first decision of the Michigan Court of
Appeals (App. 1-76) is reported at 878 N.W.2d 891. The
second, virtually identical decision of the Michigan
Court of Appeals (App. 151-75) is unreported. The de-
cisions of the Michigan Court of Claims (App. 77-142;
176-204) are unreported.

¢

JURISDICTION

The jurisdiction of the Court is properly invoked
pursuant to 28 U.S.C. § 1257(a). The Michigan Court of
Appeals entered its first opinion on September 29,
2015. Petitioners who were parties to that case timely
filed an Application for Leave to Appeal with the Mich-
igan Supreme Court. Although Justices Markman and
Viviano of the Michigan Supreme Court would have
granted the Application, the Michigan Supreme Court
denied it on June 24, 2016. App. 143-50. On Septem-
ber 9, 2016, Justice Kagan extended the time for filing
a Petition for a Writ of Certiorari to November 21,
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2016. The Michigan Court of Appeals entered its sec-
ond Opinion on March 15, 2016. App. 151-75. Petition-
ers who were parties to that second case filed a Joint
Application for Leave to Appeal with the Michigan Su-
preme Court, which was denied on September 6, 2016.
App. 205-09.

¢

CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED

The Due Process Clause of the Fourteenth Amend-
ment to the U.S. Constitution, amend. XIV, § 1, pro-
vides in relevant part: “[N]or shall any state deprive
any person of life, liberty, or property, without due pro-
cess of law[.]”

The Contract Clause of the U.S. Constitution, art.
I, § 10, cl. 1, provides in relevant part:

No State shall * * * pass any * * * Law impair-
ing the Obligation of Contracts.

The Commerce Clause of the U.S. Constitution,
art. I, § 8, cl. 3, provides, in relevant part, that “Con-
gress shall have power . . . [t]o regulate commerce with
foreign nations, and among the several states, and
with the Indian tribes.”

The Compact as enacted in Michigan by 1969
Mich. Pub. Acts 343, codified as MicH. ComP. LAws
§ 205.581 to 205.589, is reproduced in full in App. 210-
38. The Compact provided, in relevant part:
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205.581 Multistate tax compact; enactment.

The multistate tax compact is enacted into
law and entered into with all jurisdictions le-
gally joining therein, in the form substantially
as follows:

ES ES ES
Article ITI. Elements of Income Tax Laws
Taxpayer Option, State and Local Taxes.

(1) Any taxpayer subject to an income tax
. . . may elect to apportion and allocate his in-
come in the manner provided by the laws of
such state ... without reference to this com-
pact, or may elect to apportion and allocate in
accordance with article IV. . ..

% % &

Article IV. Division of Income

* * &

(9) All business income shall be apportioned
to this state by multiplying the income by a
fraction the numerator of which is the prop-
erty factor plus the payroll factor plus the
sales factor and the denominator of which is 3.

* * &

Article X. Entry Into Force and Withdrawal

(1) This compact shall enter into force when
enacted into law by any 7 states. Thereafter,
this compact shall become effective as to any
other state upon its enactment thereof. . . .
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(2) Any party state may withdraw from this
compact by enacting a statute repealing the
same. No withdrawal shall affect any liability
already incurred by or chargeable to a party
state prior to the time of such withdrawal.

In May 2011, the Michigan Legislature passed
2011 Mich. Pub. Acts 40 (the “2011 Act”), which pur-
ported to amend the Compact. The relevant section of
the 2011 Act amended Article III of the Compact and
provided:

Article III. Elements of Income Tax Laws.
Taxpayer Option, State and Local Taxes.

(1) Any taxpayer subject to an income tax
whose income is subject to apportionment and
allocation for tax purposes pursuant to the
laws of a party state or pursuant to the laws
of subdivisions in 2 or more party states may
elect to apportion and allocate his income in
the manner provided by the laws of such state
or by the laws of such states and subdivisions
without reference to this compact, or may
elect to apportion and allocate in accordance
with article IV except that beginning Jan-
uary 1, 2011 any taxpayer subject to the
Michigan business tax act, 2007 PA 36,
MCL 208.1101 to 208.1601, or the income
tax act of 1967, 1967 PA 281, MCL 206.1 to
206.697, shall, for purposes of that act,
apportion and allocate in accordance
with the provisions of that act and shall
not apportion or allocate in accordance
with article IV. . .. (emphasis added).
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In September 2014, the Michigan Legislature
passed 2014 Mich. Pub. Acts 282 (the “2014 Act”),
which purported to repeal the Compact effective Janu-
ary 1, 2008. The “Enacting Section” of the 2014 Act pro-
vides:

Enacting section 1. 1969 PA 343, MCL
205.581 to 205.589 is repealed retroac-
tively and effective beginning January 1,
2008. 1t is the intent of the legislature that
the repeal of 1969 PA 343, MCL 205.581 to
205.589, is to express the original intent of the
legislature regarding the application of sec-
tion 301 of the Michigan business tax act,
2007 PA 36, MCL 208.1301, and the intended
effect of that section to eliminate the election
provision included within section 1 of 1969 PA
343, MCL 205.581, and that the 2011 amenda-
tory act that amended section 1 of 1969 PA
343, MCL 205.581, was to further express the
original intent of the legislature regarding the
application of section 301 of the Michigan
business tax act, 2007 PA 36, MCL 208.1301,
and to clarify that the election provision in-
cluded within section 1 of [1969 PA 343], MCL
205.581, is not available under the income tax
act of 1967, 1967 PA 281, MCL 206.1 to
206.713. (emphasis added).

¢

STATEMENT OF THE CASE

The Multistate Tax Compact (the “Compact”) was
drafted in 1966 and became effective, according to its
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own terms, on August 4, 1967, after seven States had
adopted it. United States Steel Corp. v. Multistate Tax
Comm., 434 U.S. 452, 455 (1978) (“U.S. Steel”). Articles
III and IV of the Compact allow multistate taxpayers
to elect to apportion their tax bases using an equally
weighted three-factor formula based on the location of
the taxpayer’s sales, payroll, and property. Id. at 458
n.6; App. 213-22. Michigan joined the Compact in 1970.
U.S. Steel, 434 U.S. at 454 n.1.

Effective January 1, 2008, Michigan adopted the
Michigan Business Tax (“MBT”), which apportioned a
taxpayer’s tax based solely upon the location of the tax-
payer’s sales. MicH. CompP. LAaws § 208.1303. Because
the Compact’s equally weighted three-factor appor-
tionment formula offered more favorable treatment to
out-of-state taxpayers, many of them — including Peti-
tioners — elected to apportion their tax base using the
Compact rather than the MBT. Taxpayers began filing
such returns in 2009.2

In July 2010, the Michigan Legislature introduced
Michigan House Bill No. 6351, which would have elim-
inated the Compact election for MBT taxpayers. That
bill did not pass. In May 2011, the Legislature enacted
the 2011 Legislation, which purported to eliminate the
Compact election effective January 1, 2011.

2 See Int'l Bus. Machines Corp. v. Dep’t of Treasury, 852
N.W.2d 865, 868 (Mich. 2014) (noting that the taxpayer filed its
2008 MBT return taking the Compact election in December 2009).
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Respondent, the Michigan Department of Treas-
ury, denied Petitioners’ Compact apportionment elec-
tions for tax years 2008 through 2011. Petitioners filed
suit in the Michigan Court of Claims seeking valida-
tion of their Compact apportionment elections. The
Court of Claims held taxpayer cases in abeyance pend-
ing the outcome of an earlier filed case involving Inter-
national Business Machines Corporation (“IBM”) that
raised the same issue.

In July 2014, the Michigan Supreme Court held in
favor of IBM, holding that its Compact apportionment
election was valid. Int’l Bus. Machines Corp. v. Dep’t of
Treasury, 852 N.W.2d 865 (Mich. 2014) (“IBM”). In Sep-
tember 2014, the Michigan Legislature passed the
2014 Legislation, which purported to repeal the Com-
pact retroactively effective January 1, 2008. The Mich-
igan Court of Claims held that this retroactive repeal
extinguished Petitioners’ claims based on the Compact
apportionment election and entered judgment for the
Michigan Department of Treasury.

The Michigan Court of Appeals affirmed the Mich-
igan Court of Claims. App. 1-76 and App. 151-75.3 The
Court of Appeals first held that the Compact was not a
“binding” compact based upon this Court’s decision in

3 While there are two separate Court of Appeals decisions,
the first decision was the only decision in which the Court of Ap-
peals substantively addressed the constitutional issues presented
herein. In the second decision, the Court of Appeals held that the
constitutional challenges to the 2014 Legislation had been ad-
dressed in the first decision and merely adhered to that prior de-
cision. App. 160-62.
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Northeast Bancorp v. Bd. of Governors, 472 U.S. 159
(1985). App. 30-32. The Court of Appeals then held that
the Legislature’s retroactive repeal of the Compact did
not violate the Contract Clause because the Compact
was not a binding contract. App. 30-32. The Court of
Appeals rejected Petitioners’ claims that the retroac-
tive repeal of the Compact violated the Due Process
Clause, holding that taxpayers did not have a vested
right in the Compact’s three-factor apportionment
election, that the Michigan Legislature had a legiti-
mate purpose for retroactively repealing the Compact,
and that the approximately six and one-half year ret-
roactive period was “sufficiently modest.” App. 41-45.
The Court of Appeals also rejected Petitioners’ claim
that the retroactive repeal of the Compact violated the
Commerce Clause, holding that the repeal of the Com-
pact merely ensured that both in-state and out-of-state
taxpayers used the same apportionment formula. App.
54-57. The Michigan Supreme Court denied Petition-
ers’ Applications for Leave to Appeal. App. 143-50; 205-
09.

This case therefore presents straightforward
questions of law unencumbered by disputes or issues
of fact. Is the 2014 Legislation, which retroactively re-
pealed the Compact effective January 1, 2008, consti-
tutionally valid or does it run afoul of the Contract
Clause, the Due Process Clause of the Fourteenth
Amendment, or the Commerce Clause?

¢
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REASONS FOR GRANTING THE WRIT

This case appears to involve the first instance in
the history of this country in which a State has at-
tempted to retroactively repeal an interstate compact
and is a case of first impression as to whether doing so
is permissible under the Contract Clause or the Due
Process Clause. Citizens, businesses, and states rely
upon the validity of interstate compacts and need to
know whether such compacts can be retroactively re-
pealed. Only this Court can definitively resolve this is-
sue.

Retroactive changes to state tax statutes have be-
come more commonplace. See, e.g., Dot Foods, Inc. v.
Dep’t of Revenue, 372 P.3d 747 (Wash. 2016); Gen. Mo-
tors Corp. v. Dep’t of Treasury, 803 N.W.2d 698 (Mich.
App. 2010), cert. denied, 132 S. Ct. 1143 (2012). In
United States v. Carlton, 512 U.S. 26 (1994), the Court
upheld a retroactive change to tax legislation in which
the period of retroactivity was “modest” and imposed
only back to the previous legislative session to forestall
an unanticipated revenue loss. Id. at 32-34. In Mec-
Kesson Corp. v. Div. of Alcoholic Beverages and Tobacco,
Fla. Dep’t of Bus. Regulation, 496 U.S. 18, 40 n.23
(1990), the Court held that retroactive assessment of a
tax increase does not necessarily deny due process
“though beyond some temporal point” it may, “depend-
ing upon ‘the nature of the tax and the circumstances
in which it is laid.’” State courts, which apply this
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Court’s test due to the Tax Injunction Act,* are deeply
divided about the length of retroactivity that is permis-
sible. See, e.g., James Square Assocs. LP v. Mullen, 993
N.E.2d 374, 382 (N.Y. 2013) (16 to 32 month period of
retroactivity considered excessive); and Miller v. John-
son Controls, Inc., 296 S.W.3d 392 (Ky. 2009), cert. de-
nied, 560 U.S. 935 (2010) (six to ten year period of
retroactivity acceptable). A leading state tax treatise
notes that “court decisions provide little concrete guid-
ance.” 1 Jerome Hellerstein et al., State Taxation
q 4.17(1][a]li] (3d ed. 2001-15 & Supp. 2015). Academ-
ics likewise have noted that current jurisprudence
“provide[s] no sense of clarity that will help taxpayers
to plan for or guard against a retroactive taking.” Mys-
tica M. Alexander, California — Land of “Lawless Taxa-
tion” and the “Midnight Special”: Outlier or Leader in
a Growing Trend? 12 U.N.H. L. REv. 1055, 1058 (1997)
(considering the Court’s retroactivity cases in the Carl-
ton era more broadly and observing that those “deci-
sions, rife with separate opinions, reflect a variety of
conflicting and confusing approaches”). Taxpayers, leg-
islators and state courts need guidance regarding the
limits on retroactive tax legislation and only this Court
can provide that guidance.

Michigan’s retroactive repeal of the Compact
raises significant Commerce Clause concerns. Only
taxpayers operating in interstate commerce are pro-
tected by the Compact and the repeal of the Compact

4 The Tax Injunction Act, 28 U.S.C. § 1341, generally pre-
vents taxpayers from challenging the constitutionality of state tax
statutes in federal district court.
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did not affect taxpayers operating in intrastate com-
merce. Furthermore only out-of-state taxpayers oper-
ating in interstate commerce were adversely affected
by Michigan’s retroactive repeal of the Compact — tax-
payers based in Michigan were unaffected. Thus, even
assuming the Compact was merely a tax statute rather
than a contract, Michigan has retroactively changed
the law in a manner that adversely affected only out-
of-state companies operating in interstate commerce.
The Court should decide whether this discriminatory
effect is permissible under the Commerce Clause. Re-
solving this issue is critically important to multistate
businesses, which rely upon the law when making
business decisions and whose expectations are dis-
rupted by retroactive changes to the law.

I. THE COMPACT IS A BINDING CON-
TRACT AND MICHIGAN’S RETROACTIVE
REPEAL VIOLATES THE CONTRACT
CLAUSE.

A. The Compact is a Contract Binding
Upon its Member States.

The Michigan Court of Appeals erroneously held
that the Compact was neither a contract nor a “binding
compact” based upon a misunderstanding of this
Court’s decision in Northeast Bancorp. The Court of
Appeals held:

Relying upon case law addressing whether an
agreement between two or more states consti-
tutes a compact for purposes of the Compact
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Clause, in its own words the trial court con-
sidered “[t]he three ‘classic’ indicia of a bind-
ing interstate compact|[, which] are (1) the
establishment of a joint regulatory body, (2)
the requirement of reciprocal action for effec-
tiveness, and (3) the prohibition of unilateral
modification or repeal.” See Northeast Ban-
corp, Inc v. Bd of Governors of the Fed Reserve
Sys, 472 U.S. 159, 175; 105 S Ct 2545; 86 LL Ed
2d 112 (1985) and Seattle Master Builders
Ass’n v. Pacific Northwest Electric Power &
Conservation Planning Council, 786 F2d
1359, 1363 (CA 9, 1986). Applying these same
factors, we conclude that the Compact con-
tained no features of a binding interstate com-
pact and, therefore, was not a compact
enforceable under the Contract Clause.

App. 30.

This analysis shows a fundamental misunder-
standing by the Michigan Court of Appeals. Whether
an agreement runs afoul of the Compact Clause turns
on a two-prong test: (1) whether there is a compact or
agreement between states that (2) tends to the in-
crease of political power of the States, which may en-
croach upon or interfere with the just supremacy of the
United States. U.S. Steel, 434 U.S. at 471. In U.S. Steel,
this Court held that the Compact did not meet the sec-
ond prong of this test and did not increase the power
of the states vis-a-vis the federal government. U.S.
Steel, 434 U.S. at 471. The issue before the Court in
Northeast Bancorp was whether the state statutes at
issue met either prong of the test because two states
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merely passed similar legislation and there was no ev-
idence of any compact or agreement. As the Court held
in that case:

We have some doubt as to whether there is an
agreement amounting to a compact. The two
statutes are similar, in that they both require
reciprocity and impose a regional limitation,
both legislatures favor the establishment of
regional banking in New England, and there
is evidence of cooperation among legislators,
officials, bankers, and others in the two States
in studying the idea and lobbying for the stat-
utes. But several of the classic indicia of a
compact are missing. No joint organization or
body has been established to regulate regional
banking or for any other purpose. Neither
statute is conditioned on action by the other
State, and each State is free to modify or re-
peal its law unilaterally. Most importantly,
neither statute requires a reciprocation of the
regional limitation.

Northeast Bancorp, 472 U.S. at 175.

When analyzing the Multistate Tax Compact in
U.S. Steel, the Court had no such doubts whether there
was “an agreement amounting to a compact,” holding
repeatedly that the Multistate Tax Compact was an in-
terstate compact. Indeed, in the Court’s Opinion in U.S.
Steel, the Court referred to the Multistate Tax Com-
pact as “the Compact” over 50 times. See also Asarco
v. Idaho State Tax Comm., 458 U.S. 307, 311 (1982)
(holding that the Compact is “an interstate taxation
agreement concerning state taxation of multistate
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businesses”). If the Compact was not a binding inter-
state agreement, this Court could have decided U.S.
Steel without analyzing whether it encroached upon
federal supremacy. Furthermore, the “classic indicia” of
a compact are present in the Multistate Tax Compact.
There was a joint organization established by the Com-
pact. App. 223-27 (creating and outlining the powers
of the Multistate Tax Commission (the “MTC”)); U.S.
Steel, 434 U.S. at 456-57 (same). The effectiveness of
the Multistate Tax Compact was contingent upon re-
ciprocal action by other states. U.S. Steel, 434 U.S. at
454 (noting that the Compact “became effective, ac-
cording to its own terms, on August 4, 1967, after seven
States had adopted it”). The provisions of Article X of
the Compact also place restrictions on a party state’s
ability to modify or withdraw. App. 236-37.

The Court of Appeals erred when it concluded that
the Compact was not a contract or a “binding” compact.
Indeed, the word “compact” means “[a]n agreement or
covenant between two or more parties, esp. between
governments or states.” Black’s Law Dictionary (10th
ed.). “In fact, the terms compact and contract are syn-
onymous. . . .~ Green v. Biddle,21 U.S. 1,92 (1823). “[A]
Compact is, after all, a contract.” Texas v. New Mexico,
482 U.S. 124, 128 (1987). Further, the fact that the
Compact is a contract can be determined from the first
sentence of MicH. Comp. Laws § 205.581, which pro-
vides that “the multistate tax compact is enacted into
law and entered into with all jurisdictions legally join-
ing therein. . . .” App. 210. Thus, the Michigan Legisla-
ture expressly recognized that it was “entering into” a
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contract, not merely enacting a statute. Further, the
Compact has the form of a contract. There is an offer
(a proposal to enter into an agreement with other
member states), an acceptance (enactment of the Com-
pact by the member states), and consideration (the
benefits provided to member states such as dispute
resolution mechanisms, the ability for the MTC to con-
duct joint audits, and a mechanism to address issues
of mutual interest).

In the Compact itself, the member States agreed
that members could withdraw from the Compact but
any such withdrawal must be prospective. Specifically,
Article X of the Compact (App. 236-37) provides:

Article X. Entry Into Force and Withdrawal

(1) This compact shall enter into force when
enacted into law by any 7 states. Thereafter,
this compact shall become effective as to any
other state upon its enactment thereof. . . .

(2) Any party state may withdraw from this
compact by enacting a statute repealing the
same. No withdrawal shall affect any liability
already incurred by or chargeable to a party
state prior to the time of such withdrawal.

Thus, the Compact itself therefore provided that,
if Michigan was going to withdraw from the Compact,
it would, and could, do so only prospectively and no
withdrawal would, or could, affect Michigan’s lia-
bilities. Thus, Michigan cannot justify its rejection
of Petitioners’ Compact elections for the tax years at
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issue (2008-2011),° a liability already incurred, by at-
tempting to retroactively repeal and withdraw from
the Compact in 2014. Michigan has no authority to ret-
roactively alter or repeal its obligations under an in-
terstate compact once it has agreed to be bound by its
terms. See, e.g., Green, 21 U.S. at 89 (“Can the govern-
ment of Kentucky fly from this agreement, acceded to
by the people in their sovereign capacity, because it in-
volves a principle which might be inconvenient, or even
pernicious to the State, in some other respect? The
Court cannot perceive how this proposition could be
maintained.”).

Because the Compact is binding and expressly
provides that Michigan could withdraw only prospec-
tively, Michigan’s attempted 2014 retroactive with-
drawal is invalid. Allowing party states to retroactively
repeal and withdraw from interstate compacts would
jeopardize any state’s ability to rely on other states ad-
hering to their compact commitments and the ability
of states to use interstate compacts to address complex
issues. Indeed, the Opinions below essentially eviscer-
ate interstate compacts just as surely as allowing a
party to a private contract to retroactively invalidate
that contract would invalidate private contracts as a
mechanism to impose obligations and rights upon pri-
vate parties.

5 Some Petitioners elected to utilize the Compact apportion-
ment election for the 2011 tax year on the basis that Michigan
was still a member of the Compact during that year and, there-
fore, was required to allow such an election notwithstanding the
2011 Legislation that purported to preclude such an election ef-
fective January 1, 2011.
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B. Retroactive Repeal of the Compact Vi-
olates the Contract Clause.

The Michigan Court of Appeals’ Contract Clause
analysis was based upon its erroneous conclusion that
the Compact “contained no features of a binding inter-
state compact and, therefore, was not a compact en-
forceable under the Contract Clause.” App. 30. As
explained above, this conclusion is erroneous. Deter-
mining whether the Compact is binding and has been
impaired through Michigan’s actions is the role of this
Court. “To determine the nature and scope of obliga-
tions as between States, whether they arise through
the legislative means of compact or the ‘federal com-
mon law’ governing interstate controversies . . . is the
function and duty of the Supreme Court of the Nation.”
West Virginia ex rel. Dyer v. Sims, 341 U.S. 22, 28
(1951). “While this Court always examines with appro-
priate respect the decisions of state courts bearing
upon such questions, such decisions do not detract
from the responsibility of this Court in reaching its
own conclusions as to the contract, its obligations and
impairment, for otherwise the constitutional guaranty
could not properly be enforced.” Id. at 29. In cases in-
volving the Contract Clause, the Court repeatedly has
explained that “ultimately[,] we are ‘bound to decide
for ourselves whether a contract was made.”” General
Motors Corp. v. Romein, 503 U.S. 181, 187 (1992) (quot-
ing Indiana ex rel. Anderson v. Brand, 303 U.S. 95, 100
(1938)). That is because “[t]he question whether a con-
tract was made is a federal question for purposes of
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Contract Clause analysis . . . and ‘whether it turns on
issues of general or purely local law, [this Court] can
not surrender the duty to exercise [its] own judg-
ment.”” Ibid. (quoting Appleby v. City of New York, 271
U.S. 364, 380 (1926)). Accord, Irving Trust Co. v. Day,
314 U.S. 556, 561 (1942).

The Contract Clause prohibits state laws that im-
pair the state’s own obligations committed to by inter-
state compact. Green, 21 U.S. at 39 (“[t]he constitution
of the United States embraces all contracts . . . a State
has no more power to impair an obligation into which
she herself has entered, than she can the contracts of
individuals.”). In determining whether state action im-
paired a contract, courts look at whether a change in
law substantially impaired a contractual obligation;
and if so, whether the change in law was “reasonable
and necessary to serve an important public purpose.”
United States Trust Co. of New York v. New Jersey, 431
U.S. 1, 22, 25 (1977) (“U.S. Trust”). Michigan’s retroac-
tive repeal of the Compact fails this test because the
entire compact, including all its core provisions, was
retroactively repealed. By its terms, Michigan and
other party states contractually committed to provide
multistate taxpayers with the election to apportion un-
der the Compact unless and until they validly with-
draw from the Compact. This was a core provision of
the Compact, central to each of its purposes and to
staving off federal preemption in the field of state tax-
ation.’ Further, Michigan and all other party states

6 See U.S. Steel, 434 U.S. at 455-56.
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contractually committed that if any state was going to
withdraw from the Compact, it would do so only pro-
spectively. Thus, any attempt to retroactively repeal
the Compact to eliminate the Compact election is a
substantial impairment of the Compact. See Allied
Structural Steel v. Spannaus, 438 U.S. 234, 247 (1978)
(subsequent statute that “nullifies express terms” cen-
tral to the contract found to violate contract clause);
US. Trust, 431 U.S. at 19 (“total[] eliminat[ion]” of an
important contract provision is a substantial impair-
ment). Moreover, when a state is attempting to avoid
one of its own contractual obligations, a court must
closely scrutinize claims that the impairment is justi-
fied by and tailored to meet a public purpose. Id. at 25-
26 (“deference ... is not appropriate because the
State’s self-interest is at stake”). This Court’s prece-
dent makes it clear that simply protecting the public
fisc is not a sufficient reason for impairment of a con-
tract. Id. at 26 (“If a State could reduce its financial
obligations whenever it wanted to spend the money for
what it regarded as an important public purpose, the
Contract Clause would provide no protection at all.”).
Thus, Michigan cannot justify the 2014 Legislation by
claiming it would be expensive to pay the refunds owed
to taxpayers who elected to apportion pursuant to the
Compact. See also Lynch v. United States, 292 U.S. 571,
580 (1934) (need for money is no excuse for repudiating
contractual obligations).
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II. RETROACTIVE REPEAL OF THE COM-
PACT VIOLATES THE DUE PROCESS
CLAUSE.

Even assuming that the Compact was a mere stat-
ute and not both a statute and a contract, its retroac-
tive repeal would still be invalid as a violation of the
Due Process Clause. Although this Court has affirmed
retroactive changes in tax laws against challenges un-
der the Due Process Clause, it has only done so when
the changes were made as soon as legislatively possi-
ble. In Welch v. Henry, 305 U.S. 134 (1938), the Court
considered a retroactive amendment to a Wisconsin
tax that imposed tax upon previously exempt divi-
dends and held the retroactive change was not uncon-
stitutional, holding that taxpayers cannot justly assert
surprise or complain of arbitrary action in the retroac-
tive apportionment of tax burdens to income when this
is done by the legislature at the first opportunity after
knowledge of the nature and amount of the income is
available. Id. at 150. Similarly, in Carlton, the Court
upheld a retroactive change in a federal tax statute,
noting that “Congress acted promptly and established
only a modest period of retroactivity.” 512 U.S. at 33.

In this case, there was nothing “prompt” or “mod-
est” regarding the actions of the Michigan Legislature.
Unlike the situation in Welch v. Henry, in which the
Wisconsin legislature acted “at the first opportunity,”
the Michigan Legislature became aware that taxpay-
ers were filing their Michigan Business Tax Returns
and claiming the Compact election in 2009. In 2010,
Michigan House Bill No. 6351 was introduced that
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would have eliminated the Compact election for MBT
Taxpayers but was not passed. It was only in May 2011
that the Michigan Legislature belatedly acted and
passed legislation that purported to eliminate the
Compact election effective January 1, 2011. The action
of the 2014 Legislature, which, in September 2014,
purported to repeal the Compact effective January 1,
2008, was even more untimely and was not made “at
the first available opportunity” to establish only a
“modest period of retroactivity.”

The only companies targeted and adversely af-
fected by Michigan’s retroactive withdrawal from and
repeal of the Compact are out-of-state businesses oper-
ating in interstate commerce.” This is made apparent
by considering two hypothetical companies — a Michi-
gan company that has all of its employees and property
in Michigan and sells equal amounts of its products in
Michigan and State X, and an out-of-state company
that has all of its employees and property in State X
and sells equal amounts of its products in Michigan
and State X. These companies’ Michigan apportion-
ment formulas would be calculated as follows:

" Only businesses operating in interstate commerce are al-
lowed to apportion their tax base under the MBT, MicH. ComP.
Laws § 208.1301(2), and only taxpayers operating in interstate
commerce are allowed to elect to apportion under the Compact.
See Compact Art. IT (defining “taxpayer” as an entity “acting as a
business entity in more than one state.”).
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Table 1
Out-of- Out-of- | In-state | In-state
state state company | company
company | company | using using
using using |Compact’s|Michigan’s
Compact’s [Michigan’s| three- single
three- single factor |sales factor]
factor |sales factor apportion- | apportion-
apportion- | apportion-| ment ment
ment ment
MI Sales 50% 50% 50% 50%
Factor
MI 0% N/A 100% N/A
Property
Factor
MI Payroll 0% N/A 100% N/A
Factor
Final 16.6667%% 50% |83.3333%| 50%
Appor-
tionment
Factor

In this hypothetical, the company based outside of
Michigan® would have a Michigan apportionment fac-
tor three times higher (50% v. 16.6667%) under the

8 Pursuant to the Compact’s formula, the sales factor, payroll
factor, and property factor are added together and then divided by

three.

9 As used herein, an “out-of-state” company is defined as a
company whose Michigan sales factor is higher than the average
of its Michigan property and payroll factors. In other words, its
operations (as reflected by the location of its payroll and property)
are predominantly outside of Michigan, while it sells its products
into Michigan.
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MBT’s single sales factor scheme rather than the
equally weighted Compact formula. The Michigan-
based company necessarily would not elect to use the
Compact’s apportionment provisions in Michigan.
The fact that only out-of-state companies benefit from
the Compact election was confirmed by the Depart-
ment of Treasury, which stated in a motion for stay
filed with the Michigan Supreme Court in /IBM that
the Court’s decision upholding the Compact “may sig-
nificantly impact the manner in which out of state
businesses pay taxes to the State. . ..”

“[T]he presumption against retroactive legislation
is deeply rooted in our jurisprudence, and embodies a
legal doctrine centuries older than our Republic. Ele-
mentary considerations of fairness dictate that indi-
viduals should have an opportunity to know what the
law is and to conform their conduct accordingly; settled
expectations should not be lightly disrupted. For that
reason, the ‘principle that the legal effect of conduct
should ordinarily be assessed under the law that ex-
isted when the conduct took place has timeless and
universal appeal.’” Landgraf v. USI Film Prods., 511
U.S. 244, 265-66 (1994). See also Joseph Story, Com-
mentaries on the Constitution § 1398 (5th ed. 1891)
(“Retrospective laws are, indeed, generally unjust; and,
as has been forcibly said, neither accord with sound

10 This is not to say that the Compact in any way hurts
Michigan-based companies. Those Michigan-based companies
may elect to use the Compact’s equally weighted three-factor ap-
portionment formula in other party states in which the companies
do business and, therefore, benefit from the Compact.
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legislation nor with the fundamental principles of the
social compact.”).

One reason retroactive statutes are disfavored is
the risk that a legislature “may be tempted to use ret-
roactive legislation as a means of retribution against
unpopular groups or individuals.” Landgraf, 511 U.S.
at 266. Unlike prospective tax legislation, retroactive
tax legislation can be specifically targeted against cer-
tain taxpayers and cannot be avoided by changing be-
havior. For example, if a taxpayer wishes to avoid the
consequence of a prospective tobacco tax, the taxpayer
may choose to stop using tobacco. The taxpayer has no
such choice if a tobacco tax is suddenly retroactively
imposed on the amount of tobacco consumed in the
prior five years. Because Petitioners and other out-of-
state taxpayers had filed their MBT returns for the
years in issue, the State knew with mathematical pre-
cision both the class of taxpayers that were disadvan-
taged (i.e., only out-of-state businesses) and the exact
amount of increased tax liability imposed for each such
taxpayer.

State laws that burden only out-of-state interests,
which are not represented in the state Legislature and
are not protected by the normal political process, are
subject to heightened scrutiny. See, e.g., United States
v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938);
Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 444
n.18 (1978). In this case, both factors are present — the
unfairness of retroactivity and the burden only upon
out-of-state businesses with no voice in the Michigan
Legislature — and both factors compel the conclusion
that the retroactivity of the 2014 Legislation is invalid.
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Michigan’s 2014 retroactive repeal of the Compact
also violates due process because, in Article X of the
Compact, Michigan committed that it would not
withdraw from the Compact retroactively. This “bait
and switch” violates due process. For example, in
Newsweek, Inc. v. Florida Dep’t of Rev., 522 U.S. 442
(1998), the Court found it improper for a State to “‘bait
and switch’ by holding out what plainly appears to be
a ‘clear and certain’ post-deprivation remedy and then
declare, only after disputed taxes have been paid,
that no such remedy exists.” Id. at 444 (citing Reich v.
Collins, 513 U.S. 106 (1994)). Here, as in Newsweek,
there has been an unconstitutional “bait and switch.”
Michigan enticed out-of-state companies to engage in
interstate commerce in Michigan and statutorily pro-
vided them the ability to elect the Compact’s equally
weighted three-factor apportionment. Moreover, Mich-
igan declared that it would not retroactively withdraw
from or repeal the Compact. Years after out-of-state
companies engaged in interstate commerce, Michigan
attempted to retroactively change the rules of the
game and deny out-of-state companies the ability to
use the Compact’s equally weighted three-factor ap-
portionment.

The Court has noted that retroactive legislation
must meet a burden not faced by prospective legisla-
tion — there must be a valid justification for the retro-
active application. See Pension Benefit Guarantee Corp.
v. RA. Gray & Co., 467 U.S. 717, 723-24, 729 (1984)
(noting that Congress carefully chose the retroactive
effective date to prevent the opportunistic withdrawal
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of employers from benefit plans while Congress de-
bated their liability). The Michigan Court of Appeals
concluded that the retroactive repeal of the compact
had a legitimate purpose: to protect state revenues.
App. 43. If this is the law, there are no due process lim-
itations at all on retroactive taxes. As the New York
Court of Appeals held, “[r]aising funds is the underly-
ing purpose of taxation, and such a rationale would
justify every retroactive tax law.” See James Square
Assocs. LP, 993 N.E.2d at 383. The Michigan Court
of Appeals also summarily concluded that taxpayers
such as Petitioners had no “vested rights” in tax legis-
lation and, therefore, Petitioners’ due process claims
must fail. App. 41-42. Again, the problem with this
analysis is that it means that there are no due process
protections for taxpayers from retroactive tax legisla-
tion.

The Michigan Court of Appeals further concluded
that the period of retroactivity of the 2014 Legislation
was modest, holding that “there is no doubt that the
Legislature acted promptly to correct the error” be-
cause only after IBM was decided on July 14, 2014 “was
it made clear to the Legislature that 2007 PA 36 was
defective.” App. 44-45. This was erroneous. The Legis-
lature was on notice of the controversy as early at 2009
when taxpayers such as IBM began making the Com-
pact election on their MBT returns and then filed suit
when those returns were rejected. There is nothing
“prompt” about waiting for cases to wind their way
through the courts, to and through the Michigan Su-
preme Court. In Carlton, Congress did not wait for a
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court case to tell it how the prior law at issue should
be interpreted and amending legislation was intro-
duced just three months after the law became effective.
Indeed, the Michigan Legislature, rather than acting
promptly, gave a series of “head fakes” by first intro-
ducing but not enacting 2010 House Bill No. 6351, then
enacting the 2011 Legislation that eliminated the
Compact election effective January 1, 2011, and then
enacting the 2014 Legislation that retroactively re-
pealed the Compact effective January 1, 2008.

As Justice O’Connor cautioned in her concurrence
in Carlton, “[t]he governmental interest in revising the
tax laws must at some point give way to the taxpayer’s
interest in finality and repose. ... In every case in
which we have upheld a retroactive federal tax statute
against due process challenge, however, the law ap-
plied retroactively for only a relatively short period
prior to enactment. . . . A period of retroactivity longer
than the year preceding the legislative session in
which the law was enacted would raise, in my view, se-
rious constitutional questions.” Carlton, 512 U.S. at 37-
38 (O’Connor concurring). A one-year period beyond
which retroactive tax legislation is constitutionally
suspect makes sense when balancing the legislative
need for time to recognize and correct a problem with
taxpayers’ needs for certainty and repose. Because
Congress meets annually, a one-year period was ap-
propriate in Carlton to ensure prompt legislative ac-
tion regarding the federal tax legislation in that case.
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Likewise, because 46 state legislatures meet annually,!!
a one-year period would also be generally appropriate
for state laws to ensure prompt legislative action. Fur-
thermore, securities laws generally require corpora-
tions to annually report their financial results,'? which
are affected by tax liabilities, and a one-year period
would generally afford taxpayers sufficient notice to
recognize and report potential retroactive tax liabili-
ties to their owners, investors and the financial mar-
kets.

III. RETROACTIVE REPEAL OF THE COMPACT
VIOLATES THE COMMERCE CLAUSE.

This case involves significant Commerce Clause
concerns. Only taxpayers operating in interstate com-
merce are protected by the Compact. See Compact Art.
IT (defining “taxpayer” as an entity “acting as a busi-
ness entity in more than one state.”). Thus, entities op-
erating only in intrastate commerce were not affected
at all by the retroactive repeal of the Compact. Fur-
thermore, the retroactive repeal of the Compact only
adversely affected out-of-state businesses operating in
Michigan.

The Commerce Clause prohibits states from dis-
criminating against interstate commerce or imposing
undue burdens upon interstate commerce. Hunt v.
Washington State Apple Advertising Comm’n, 432 U.S.

11 The state legislatures of Montana, Nevada, North Dakota
and Texas meet biennially.

12 See, e.g., 17 C.F.R. § 229.101.
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333 (1977). In this case, the retroactive repeal of the
Compact both discriminates against and unduly bur-
dens interstate commerce. The retroactive repeal of the
Compact is discriminatory because the only taxpayers
whose tax burdens were increased are out-of-state tax-
payers operating in interstate commerce who did busi-
ness in Michigan. Such out-of-state businesses pay
higher taxes when a single sales factor apportionment
formula is applied to their MBT base instead of the
Compact’s three-factor formula. Furthermore, even if
one were to argue that the 2014 Legislation is a facially
neutral state law because it requires all taxpayers to
use the same apportionment factor, it is still unconsti-
tutional because it unduly burdens interstate com-
merce. Even a facially neutral law may violate the
Commerce Clause by imposing an undue burden on in-
terstate commerce. Hunt, supra (holding that a facially
neutral state apple grading law unduly burdened in-
terstate commerce).

Petitioners are not arguing that it would have vi-
olated the Commerce Clause for Michigan to prospec-
tively withdraw from the Compact, as allowed by
Article X of the Compact. But because prospective leg-
islation would not violate the Commerce Clause does
not necessarily mean that retroactive application of
that same legislation is constitutionally permissible.
When determining whether state legislation runs
afoul of the Commerce Clause, the Court has held that
“the practical effect of [the challenged legislation]
must be evaluated, not only by considering the conse-
quences of the statute itself, but also by considering
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how the challenged statute may interact with the le-
gitimate regulatory regimes of the other States and
what effect would arise if not one, but many or every,
State adopted similar legislation.” See Wyoming v. Ok-
lahoma, 502 U.S. 437, 453-54 (1992). See also National
Bellas Hess, Inc. v. Dep’t of Revenue of Ill., 386 U.S. 753,
759 (1967) (“For if Illinois can impose such [tax] bur-
dens, so can every other State, and so, indeed, can
every municipality, every school district, and every
other political subdivision throughout the Na-
tion. . ..”). If other states acted in the manner that
Michigan has, there would be wide-ranging disturb-
ance in the stream of interstate commerce.

Multistate businesses must be able to forecast and
budget for their tax liabilities in other states. In Land-
graf, 511 U.S. at 265-66, the Court held that prospec-
tive legislation “has timeless and universal appeal”
and that, “[i]n a free, dynamic society, creativity in both
commercial and artistic endeavors is fostered by a rule
of law that gives people confidence about the legal con-
sequences of their actions.” The converse is true as well
— retroactive legislation burdens commercial endeav-
ors because it erodes confidence about the legal conse-
quences of business decisions. If tax liabilities can be
retroactively changed to adversely affect only out-of-
state companies, a business will have an incentive to
operate only in its home state, in which it has influence
with its legislature, to protect itself. Retroactive state
tax legislation such as Michigan’s encourages out-of-
state businesses operating in interstate commerce to
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retreat into isolationism rather than risk being whip-
sawed by another state’s capricious and retroactive
change to its tax scheme.

The Michigan Court of Appeals below concluded
that there was no discrimination against interstate
commerce because all taxpayers must use the same ap-
portionment formula. App. 54. It is true that denying
the Compact apportionment election results in all tax-
payers using the same apportionment formula. As this
Court has held, however, “‘[f]airly apportioned’ and
‘nondiscriminatory’ are not synonymous terms” and a
tax may be fairly apportioned yet still violate the Com-
merce Clause. Westinghouse Electric Corp. v. Tully, 466
U.S. 388, 398-99 (1984). The Michigan Court of Appeals
ignored the fact that the 2014 Legislation violates the
“central concern” of the Commerce Clause — “the con-
viction that, in order to succeed, the new Union would
have to avoid the tendencies toward economic Balkan-
ization that had plagued relations among the Colonies
and later among the States under the Articles of Con-
federation.” Hughes v. Oklahoma, 441 U.S. 322, 325
(1979). If Michigan is allowed to retroactively repeal
the Compact election for out-of-state taxpayers operat-
ing in Michigan, it would give an incentive for other
states to retaliate and states that currently allow
Michigan-based companies to elect to use the Com-
pact’s equally weighted three-factor apportionment
could attempt a similar retroactive repeal of the Com-
pact for out-of-state companies. This tit-for-tat retalia-
tion against out-of-state commerce is exactly what the
Commerce Clause is intended to prevent.

¢
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CONCLUSION

This Court generally affords deference to state leg-
islatures and tests retroactive changes to state laws
using a fairly deferential rational basis test. See, e.g.,
General Motors Corp. v. Romein, 503 U.S. 181 (1992).
In Romein, however, as in almost all cases in which this
Court has endorsed retroactive state legislation, the
legislation merely apportioned burdens between com-
peting concerns within the state. For example, in
Romein, the retroactive legislation “preserved the del-
icate legislative compromise” regarding the balance
between injured workers and their employers. 503 U.S.
at 191. Under the circumstances presented in this case,
however, deference to a state legislature is not war-
ranted for at least two reasons. First, the beneficiary of
the retroactive change in the state tax law is the state
itself. This is not a “delicate legislative compromise”
between competing interests of citizens or groups
within a state but is, instead, the State itself taking
money from the pockets of out-of-state taxpayers. See,
e.g., United States Trust Co. of New York v. New Jersey,
431 U.S. 1, 26-27 (1977) (“complete deference to a leg-
islative assessment of reasonableness and necessity is
not appropriate because the State’s self-interest is at
stake.”); Id. at 26 n.25 (noting dual standard of review
under Fifth Amendment to federal legislation interfer-
ing with private contracts and government contracts).
Second, because the only taxpayers who were disad-
vantaged by Michigan’s retroactive repeal of the Com-
pact were out-of-state businesses with no voice in the
Michigan legislature, the normal checks of the political
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process against legislative overreaching are not pre-
sent. See, e.g., Southern Pacific Co. v. Arizona, 325 U.S.
761, 767-68 n.2 (1944) (“[T]he Court has often recog-
nized that to the extent . . . the burden of state regula-
tion falls on interests outside the state, it is unlikely to
be alleviated by the operation of those political re-
straints normally exerted when interests within the
state are affected.”). In short, the only protections out-
of-state taxpayers have against the retroactive repeal
of the Multistate Tax Compact and similar retroactive
laws will be those announced by this Court.

For the foregoing reasons, the Petition for a Writ
of Certiorari should be granted.
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Before: MURRAY, P.J., and JANSEN and METER, Jd.

MURRAY, P.J.

I. INTRODUCTION

In these consolidated appeals, numerous foreign'
corporations doing business in Michigan appeal as of
right the trial court’s order granting summary disposi-
tion to defendant Michigan Department of Treasury
pursuant to MCR 2.116(I)(1), and dismissing their
complaints.

These cases involve a significant number of state
and federal constitutional challenges to 2014 PA 282,
which the Legislature — taking the cue from the Su-
preme Court in Int’l Business Machines Corp v Dep’t of
Treasury, 496 Mich 642; 852 NW2d 865 (2014) (IBM)
enacted to retroactively rescind Michigan’s member-
ship in the Multistate Tax Compact, which then pre-
cluded foreign corporations from utilizing a three

! By foreign we mean corporations that were incorporated
outside of Michigan, not necessarily outside of the United States.
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factor apportionment formula previously available
under the Compact, MCL 205.581 et. seq. In a well-
written and well-reasoned opinion, the trial court re-
jected each of the constitutional challenges. For the
reasons expressed below, so do we. Consequently, we
affirm the trial court’s final order of dismissal.

II. BACKGROUND FACTS AND PROCEDURAL
HISTORY

Rather than re-creating the wheel, we adopt the
trial court’s recitation of the background facts leading
to these lawsuits:

History of the Compact

The Compact is an interstate tax agree-
ment that was originally enacted in 1967 by
the legislatures of seven states. The Compact
was initially drafted out of concerns of state
sovereignty in reaction to the introduction of
federal legislation that sought to regulate var-
ious areas of state taxation.? The original pur-
poses of the Compact included:

(1) facilitating proper determination of
state and local tax liability of multistate
taxpayers, including the equitable appor-
tionment of tax bases and settlement of
apportionment disputes; (2) promoting
uniformity and compatibility in state tax
systems; (3) facilitating taxpayer conven-
ience and compliance in the filing of tax
returns and in other phases of tax admin-
istration; and (4) avoiding duplicative
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taxation. [US Steel Corp v Multistate Tax
Comm, 434 US 452, 456; 98 S Ct 799; 54
L Ed 2d 682 (1978).4]

Michigan adopted the Compact provisions, ef-
fective in 1970, through enactment of 1969 PA
343.

Apportionment Formulas under the Com-
pact and the MBT Act

The present case, and others like it, con-
cern two alternative methods of apportioning
income for purposes of calculating MBT
[Michigan business tax]. Under the MBT Act,
created by 2007 PA 36,° income is apportioned
by applying a single factor apportionment for-
mula based solely on sales. MCL 208.1301(2).
In contrast, under the Compact’s election pro-
vision, income may be apportioned using an
equally-weighted, three-factor apportionment
formula based on sales, property and payroll.
The potential effect of electing “out” of the
MBT Act’s single-factor apportionment meth-
odology is a reduction of the overall apportion-
ment percentage for companies that do not
have significant property and payroll located
in Michigan.

Decision in IBM

In IBM, 496 Mich 642, the Supreme Court
considered the issue of whether MBT taxpay-
ers must use a single-factor apportionment
formula as mandated by the MBT Act or
whether MBT taxpayers may elect to apply a
three-factor apportionment formula under
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the Compact. The parties were asked by the
Court to brief four issues:

(1) whether the plaintiff could elect to
use the apportionment formula provided
in the Multistate Tax Compact, MCL
205.581, in calculating its 2008 tax liabil-
ity to the State of Michigan, or whether it
was required to use the apportionment
formula provided in the Michigan Busi-
ness Tax Act, MCL 208.1101 et seq.; (2)
whether § 301 of the Michigan Business
Tax Act, MCL 208.1301, repealed by im-
plication Article ITI(1) of the Multistate
Tax Compact; (3) whether the Multistate
Tax Compact constitutes a contract that
cannot be unilaterally altered or
amended by a member state; and (4)
whether the modified gross receipts tax
component of the Michigan Business Tax
Act constitutes an income tax under the
Multistate Tax Compact. [Int’l Business
Machines Corp v Dep’t of Treasury, 494
Mich 874 (2013).]

In its decision, the Court determined that
for tax years 2008 through 2010,° the Legisla-
ture did not repeal by implication the three-
factor apportionment formula as set forth in
MCL 205.581 et seq., and concluded that the
taxpayer was entitled to use the Compact’s
three-factor apportionment formula in calcu-
lating its 2008 taxes. The Court also con-
cluded that both the business income tax base
and the modified gross receipts tax base of the
MBT are “income taxes” within the meaning
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of the Compact. The Court did not reach the
third issue of whether the Compact consti-
tutes a contract. On November 14, 2014, the
Michigan Supreme Court denied reconsidera-
tion. Int’l Business Machines Corp v Dep’t of
Treasury, [497 Mich 894]; 855 NW2d 512
(2014).

Retroactive Repeal of the Compact Provi-
sions by [2014] PA 282

On September 11, 2014, 2013 SB 156 (SB
156) was enacted into law as [2014] PA 282,
amending the MBT Act and expressly repeal-
ing the Compact provisions, as codified under
MCL 205.581 to MCL 205.589. The Legisla-
ture gave the Act retroactive effect by provid-
ing as follows:

Enacting section 1. 1969 PA 343, MCL
205.581 to 205.589, is repealed retroac-
tively and effective beginning January 1,
2008. It is the intent of the legislature
that the repeal of 1969 PA 343, MCL
205.581 to 205.589, is to express the orig-
inal intent of the legislature regarding
the application of section 301 of the Mich-
igan business tax act, 2007 PA 36, MCL
208.1301, and the intended effect of that
section to eliminate the election provision
included within section 1 of 1969 PA 343,
MCL 205.581, and that the 2011 amenda-
tory act that amended section 1 of 1969
PA 343, MCL 205.581, was to further ex-
press the original intent of the legislature
regarding the application of section 301 of
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the Michigan business tax act, 2007 PA
36, MCL 208.1301, and to clarify that the
election provision included within section
1 of 1969 PA 343, MCL 205.581, is not
available under the income tax act of
1967, 1967 PA 281, MCL 206.1 to
206.713.

[2014] PA 282 thus amended the MBT Act to
express the “original intent” of the Legisla-
ture with regard to (1) the repeal of the Com-
pact provisions, (2) application of the MBT
Act’s apportionment provision under MCL
208.1301, and (3) the intended effect of the
Compact’s election provision under MCL
205.581.8

The effect of the amendments, as written, ret-
roactively eliminates a taxpayer’s ability to
elect a three-factor apportionment formula in
calculating tax liability under both the MBT
Act and income tax act.

3 The legislation, which was never enacted,
was introduced in the wake of Northwestern
States Portland Cement Co v Minnesota, 358
US 450; 79 S Ct 357; 3 L Ed 2d 421 (1959),
which held that there is no Commerce Clause
barrier to the imposition of a direct income tax
on a foreign corporation carrying on interstate
business within a taxing state.

* The Compact was never approved by Con-
gress, but it was upheld against constitutional
challenges in US Steel, 434 US 452.
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5 For a history of business taxation in Michi-
gan, see IBM, 496 Mich at 648-650.

6 The Legislature explicitly repealed the
Compact apportionment provisions effective
January 1, 2011, through enactment of 2011
PA 40.

8 [2014] PA 282 also clarified that the Com-
pact’s election provision is not available under
the income tax act of 1967, 1967 PA 281.
[Bolded text in original.]

Between 2011 and 2015 these multi-state taxpay-
ers all filed suit in the Court of Claims seeking refunds
due under the Compact that had been refused by
Treasury on the ground that the only apportionment
method available was that established by the MBT.
Most of the cases were filed prior to the Supreme
Court’s resolution of IBM, so the trial court prudently
held the cases in abeyance pending that decision. Ulti-
mately, however, the case was resolved not by the IBM
decision, but by passage of 2014 PA 282, at least once
the trial court upheld the statute against plaintiffs’
constitutional challenges. We now turn our attention
to those same constitutional arguments.

ITI. ANALYSIS
A. STANDARDS OF REVIEW

The trial court entered summary disposition in fa-
vor of Treasury under MCR 2.116(I)(1), a decision
which we review de novo. Kenefick v Battle Creek, 284
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Mich App 653, 654; 774 NW2d 925 (2009). MCR
2.116(I)(1) states: “If the pleadings show that a party
is entitled to judgment as a matter of law, or if the af-
fidavits or other proofs show that there is no genuine
issue of material fact, the court shall render judgment
without delay.” We likewise pay no deference to the
trial court’s statutory interpretation or resolution of
constitutional issues, as both of those issues also re-
quire de novo review. Elba Twp v Gratiot Co Drain
Comm’r, 493 Mich 265, 277-278; 831 NW2d 204 (2013);
Gen Motors Corp v Dep’t of Treasury, 290 Mich App
355, 369; 803 NW2d 698 (2010).2

B. GENERAL PRINCIPLES

Before delving into our analysis of these issues, we
first set forth in chronological sequence several undis-
puted factual matters and legal principles that,
although partially contained in section II of this opin-
ion, are worth keeping in mind as they provide critical
background for our decision:

1. Michigan became a member state to the
Compact in 1970.

2. A member state can withdraw from the
Compact by “enacting a statute repealing the
same.” MCL 205.581, art X(2).

2 Though we can give no deference to the trial court’s legal
rulings, unlike the deference we give to discretionary calls on ev-
idence or findings of fact, we nevertheless give the trial court’s
legal rulings careful consideration.
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3. Under the Compact as originally enacted,
a foreign business taxpayer had the option of
either utilizing the apportionment formula
under the Compact or what was available un-
der a state’s tax laws. MCL 205.581, art III.

4. The Michigan Business Tax Act, enacted
into law in 2007 and effective January 1, 2008,
required foreign business taxpayers to use the
apportionment formula contained in the Act.
MCL 208.1301(2) and MCL 208.1303.

5. In 2011, the Legislature repealed the ap-
portionment provision of the Compact, effec-
tive January 1, 2011. 2011 PA 40.

6. In IBM, the Supreme Court held that
through 2011 PA 40 the Legislature created a
window (from January 1, 2008 until January
1, 2011) wherein relevant taxpayers could
still utilize the apportionment option availa-
ble under Article IV of the Compact. The
Court recognized, however, that the Legisla-
ture “could have — but did not — extend this
retroactive repeal to the start date of the
[MBT].” IBM, 496 Mich at 659.

7. In response to the IBM decision, the Leg-
islature enacted 2014 PA 282, which retroac-
tively repealed the Compact to the start date
of the MBT. 2014 PA 282 therefore eliminated
the three-year window the IBM Court stated
was created by 2011 PA 40.

8. In general, it is constitutional for tax stat-
utes to be retroactively amended and taxpay-
ers do not generally have a vested interest in
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tax laws that exist at any particular moment.
United States v Carlton, 512 US 26, 30; 114 S
Ct 2018; 129 L Ed 2d 22 (1994).

With these principles and facts in mind, we now turn
our attention to the precise arguments put forth by the
parties.

C. STATE AND FEDERAL CONTRACT
CLAUSES

We first address whether 2014 PA 282’s repeal of
the Compact violated the Contract Clauses of the state
and federal constitutions. The United States Constitu-
tion provides that “[n]Jo State shall ... pass any ...
Law impairing the Obligation of Contracts ... ,” US
Const, art I, § 10, cl 1, while our state Constitution sim-
ilarly provides that “[n]o . . . law impairing the obliga-
tion of contract shall be enacted.” Const 1963, art 1,
§ 10. In conducting this constitutional review, we give
deference to the legislative branch by presuming stat-
utes to be constitutional, and we will construe them as
constitutional unless their wunconstitutionality is
clearly apparent. In re Request for Advisory Opinion
Regarding Constitutionality of 2011 PA 38, 490 Mich
295, 307; 806 NW2d 683 (2011). This presumption is
especially strong’” when tax legislation is concerned.
Id. at 308 (citation omitted).

“e

Like many provisions of the federal constitution,
the Contract Clause has not been applied by the Su-
preme Court according to its plain, unequivocal lan-
guage. As that Court has acknowledged, “[a]lthough
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the language of the Contract Clause is facially abso-
lute, its prohibition must be accommodated to the in-
herent police power of the State ‘to safeguard the vital
interests of its people.”” Energy Reserves Group Inc v
Kansas Power & Light Co, 459 US 400, 410; 103 S Ct
697; 74 L Ed 2d 569 (1983), quoting Home Building &
Loans Ass’n v Blaisdell, 290 US 398, 434; 54 S Ct 231;
78 L Ed 413 (1934). In order to determine whether the
clause’s prohibition should be accommodated, the Su-
preme Court developed a three-part test. The first part
of the three-part test is “whether the change in state
law has ‘operated as a substantial impairment of a con-
tractual relationship.”” General Motors Corp v Romein,
503 US 181, 186; 112 S Ct 1105; 117 L Ed 2d 328
(1992), quoting Allied Structural Steel Co v Spannaus,
438 US 234, 244;98 S Ct 2716; 57 L. Ed 2d 727 (1978).

Whether a change in state law has resulted in “a
substantial impairment of a contractual relationship”
itself requires consideration of three factors: “[1]
whether there is a contractual relationship, [2]
whether a change in law impairs that contractual re-
lationship, and [3] whether the impairment is substan-
tial.” Romein, 503 US at 186. If this first prong of the
test is met, i.e., “if the state regulation constitutes a
substantial impairment, the State, in justification,
must have a significant and legitimate public purpose
behind the regulation. . ..” Energy Resources Group,
459 US at 411. Finally, the third part of the test is
“whether the adjustment of the rights and responsibil-
ities of contracting parties is based upon reasonable
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conditions and is of a character appropriate to the pub-
lic purpose justifying the legislation’s adoption.” Id. at
412 (citation, quotation marks, and brackets omitted).
See also Borman LLC v 18718 Borman LLC, 777 F3d
816, 824-825 (CA 6, 2015).3

We agree with the trial court that the Compact is
not a binding contract under Michigan law. Because
Congress did not approve the Compact, Michigan law
governs its interpretation. See McComb v Wambaugh,
934 F2d 474, 479 (CA 3, 1991) (where the consent of
Congress is not obtained, a compact does not express
federal law and must be construed as state law). The
trial court provided the following analysis of the Com-
pact under Michigan law, with which we are in full
agreement:

In Michigan, there is a “strong presump-
tion that statutes do not create contractual
rights.” Studier v Mich Pub Sch Employees’
Retirement Bd, 472 Mich 642, 661; 698 NW2d
350 (2005). “In order for a statute to form the
basis of a contract, the statutory language
must be plain and susceptible of no other rea-
sonable construction than that the Legisla-
ture intended to be bound to a contract.” Id. at
662 (quotation marks and citation omitted).
As noted in the dissent in IBM, “[t]his pre-
sumption is grounded in the principle that
‘surrenders of legislative power are subject to
strict limitations that have developed in order

3 Lower federal court decisions are not binding on this Court
but may be considered for their persuasive value. Abela v Gen Mo-
tors Corp, 469 Mich 603, 606-607; 677 NW2d 325 (2004).
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to protect the sovereign prerogatives of state
governments.”” IBM, 496 Mich at 682 (McCoOR-
MACK, dJ., dissenting), quoting Studier, 472
Mich at 661.

There are no words in the Compact, as
adopted by the Legislature under 1969 PA
343, that indicate that the state intended to
be bound to the Compact, and specifically to
Article III(1). Therefore, the presumption
must be that the state did not surrender its
legislative power to require use of a particular
apportionment formula. Such interpretation
comports with the Supreme Court’s recogni-
tion of “the basic principle[] that the States
have wide latitude in the selection of appor-
tionment formulas. . ..” Moorman [Mfg Co v
Blair], 437 US [267,] 274[; 98 S Ct 2340; 57 L
ED 2d 197 (1978)]. This interpretation is also
consistent with the Court’s recent acknowl-
edgement that states “do not easily cede their
sovereign powers. . . .” Tarrant [Regional Wa-
ter Dist v Herrmann], 133 S Ct [2120,] 2132];
186 L Ed 2d 153 (2013)]. Because there is no
clear indication under MCL 205.581 that the
state contracted away its ability to either se-
lect an apportionment formula that differs
from the Compact, or to repeal the Compact
altogether, the Court concludes that no con-
tractual obligation was created by enactment
of 1969 PA 343 that would prohibit the enact-
ment of [2014] PA 282.

See also IBM, 496 Mich at 683 (MCCORMACK, d.,
dissenting) (opining that the Compact’s withdrawal
provision is “strong evidence that the member states
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did not intend to be contractually bound, as it demon-
strates the member states’ desire to retain control over
their sovereignty with respect to taxation.”). Accord-
ingly, plaintiffs’ state and federal Contract Clause ar-
guments are unavailing because they are premised on
the incorrect view that the Compact comprises a bind-
ing contract under state law.* Romein, 503 US at 186.

However, plaintiffs also argue, using law devel-
oped under the federal Compact Clause, US Const, art
1, § 10°, that Michigan created binding contractual ob-
ligations by entering into the Compact and that those
binding obligations are enforceable under the Contract
Clause. See, e.g., Thompson v Auditor General, 261

* We also point out that because a legislature cannot bind a
subsequent legislature under Michigan law, 1969 PA 343 did not
restrict a subsequent legislature’s ability to correct an error pro-
spectively or retroactively. See, e.g., Studier, 472 Mich at 660;
LeRoux v Secretary of State, 465 Mich 594, 615-616; 640 NW2d
849 (2002). See also Atlas v Wayne Co Board of Auditors, 281 Mich
596, 599; 275 NW 507 (1937) (“The power to amend and repeal
legislation as well as to enact it is vested in the legislature, and
the legislature cannot restrict or limit its right to exercise the
power of legislation by prescribing modes of procedure for the re-
peal or amendment of statutes; nor may one legislature restrict
or limit the power of its successors.”).

5 Plaintiffs do not allege a violation of the Compacts Clause,
and for good reason. According to the Supreme Court, the Com-
pacts Clause is limited to “agreements that are ‘directed to the
formation of any combination tending to the increase of political
power in the States, which may encroach upon or interfere with
the just supremacy of the United States.”” US Steel, 434 US at
471, quoting Virginia v Tennessee, 148 US 503, 519; 13 S Ct 728;
37 L Ed 537 (1893). The Compact does nothing of the sort, and
essentially exists for the benefit of multi-state taxpayers. It gives
no advantage to the States vis-a-vis the federal government.
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Mich 624, 636; 247 NW 360 (1933), citing Green v Bid-
dle, 21 US (8 Wheat) 1; 5 L. Ed 547 (1823), and Doe v
Ward, 124 F Supp 2d 900, 915 n 20 (WD Penn, 2000),
quoting Aveline v Pennsylvania Bd of Probation and
Parole, 729 A 2d 1254, 1257 n 10 (Pa, 1999). Relying
upon case law addressing whether an agreement be-
tween two or more states constitutes a compact for pur-
poses of the Compact Clause, in its own words the trial
court considered “[t]he three ‘classic’ indicia of a bind-
ing interstate compact[, which] are (1) the establish-
ment of a joint regulatory body, (2) the requirement of
reciprocal action for effectiveness, and (3) the prohibi-
tion of unilateral modification or repeal.” See North-
east Bancorp, Inc v Bd of Governors of the Fed Reserve
Sys, 472 US 159, 175; 105 S Ct 2545; 86 LL Ed 2d 112
(1985) and Seattle Master Builders Ass’n v Pacific
Northwest Electric Power & Conservation Planning
Council, 786 F2d 1359, 1363 (CA 9, 1986). Applying
these same factors, we conclude that the Compact con-
tained no features of a binding interstate compact and,
therefore, was not a compact enforceable under the
Contract Clause.

With respect to the first factor, whether the Com-
pact created a joint regulatory agency, although the
Compact created the Commission, MCL 205.581, art
VI, it did not confer any governing or regulatory
powers to that body. Rather, the Commission’s powers
included studying state and local tax systems, develop-
ing and recommending proposals for greater uni-
formity, and compiling information helpful to the party
states. MCL 205.581, art VI(3). As the trial court noted,
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“In]one of these purposes is regulatory, and it in no way
indicates a delegation of sovereign authority to tax,” a
point the Court in US Steel Corp, 434 US at 473, also
made clear:

[The Compact] does not purport to authorize
the member States to exercise any powers
they could not exercise in its absence. Nor is
there any delegation of sovereign power to the
Commission; each State retains complete free-
dom to adopt or reject the rules and regula-
tions of the Commission. [emphasis added.]

Concerning the second factor, we adopt the trial
court’s finding that the Compact did not require recip-
rocal action:

There is nothing reciprocal about the
Compact’s provisions. Each member state op-
erates its respective tax systems inde-
pendently from the tax systems of other
Member States, and the determination of tax
in one state is generally independent of the
determination in another state. With respect
to apportionment formulas, in particular, Ar-
ticles III(1) and IV’s application in one mem-
ber state has no bearing on another state. And
the functionality of one member state’s appor-
tionment methodology does not hinge on
whether another member state’s apportion-
ment methodology is reciprocal in nature. As
the Supreme Court recognized in Moorman
Mfg Co [437 US at 274], “the States have wide
latitude in the selection of apportionment for-
mulas.” Consistent with Moorman, a Member
State’s decision to allow or eliminate a certain
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apportionment formula is unaffected by the
choice of formula that another member state
has made.

Finally, the third factor also requires a conclusion
that the Compact allows unilateral modification and
withdrawal. The Compact expressly says that member
states are free to withdraw unilaterally without notice
to other member states. As previously noted, MCL
205.581, art X(2), provides that a state may withdraw
from the Compact by enacting a statute repealing it.
See also US Steel Corp, 434 US at 473 (“[E]ach state is
free to withdraw at any time.”). Because the Compact
specifically allows member states to unilaterally with-
draw (subject to one condition, discussed later in this
opinion) by merely passing legislation doing so, which
is precisely what Michigan did through 2014 PA 282,
we hold that the Compact was not a binding agreement
on this state. Instead, it was an advisory agreement
that was agreed to by participating states as a means
of addressing interstate business taxation and threat-
ened federal intervention into that area. 2014 PA 282,
which removed the state as a member of the Compact,
was therefore not prohibited.®

6 We also point out, as did Justice MCCORMACK in her IBM
dissent, that the member states’ course of performance shows
that unilateral amendments or withdrawals had long been ac-
cepted. As Justice MCCORMACK noted, “member states did not
view strict adherence to Articles III and IV as a binding contrac-
tual obligation, as Compact members have deviated from the
Compact’s election provision and apportionment formula without
objection from other members.” IBM, 496 Mich at 681-682
(McCORMACK, dissenting).
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Before concluding on this issue, we point out that
even if there was a binding contractual commitment on
the part of the state, there likely would still be no vio-
lation of the Contract Clause. The United States Court
of Appeals for the Sixth Circuit recently stated that “an
impairment takes on constitutional dimensions only
when it interferes with reasonably expected contrac-
tual benefits.” Borman LLC, 777 F3d at 826, citing US
Trust Co of New York v New Jersey, 431 US 1, 21, 31,
97 S Ct 1505; 52 L Ed 2d 92 (1977). As the Court has
previously declared, “a statute does not violate the
Contract Clause simply because it has the effect of re-
stricting, or even barring altogether, the performance
of duties created by contracts entered into prior to its
enactment.” Exxon Corp v Eagerton, 462 US 176, 190;
103 S Ct 2296; 76 L Ed 2d 497 (1983). Given the fact
that these taxpayers have no vested interest in the
continuation of a tax law, and that tax law is one of the
more highly regulated areas in the law, it is difficult to
see what reasonable expectation was actually inter-
fered with. See, e.g., All Star Inc v Georgia Atlanta
Amusements, LLC, 332 Ga App 1, 9; 770 SE 2d 22
(2015), and cases cited therein. This is particularly so
when considering Treasury’s position on this issue
over the past five years or so.

In any event, because the Compact is not binding,
either as a contract or a compact, it is subject to Mich-
igan law concerning the interpretation of statutes.
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D. RETROACTIVITY AND THE DUE PRO-
CESS CLAUSES

We hold, as did the trial court, that the retroactive
repeal of the Compact did not violate the Due Process
Clauses of either the state or federal constitutions or
Michigan’s rules regarding retrospective legislation.
Nor did it violate the terms of the Compact itself.

In confronting these issues it is certainly worth re-
peating that, “[s]tatutes are presumed to be constitu-
tional, and this presumption is especially strong with
respect to tax legislation. The party challenging the
constitutionality of a statute has the burden of proving
the law’s invalidity.” Gen Motors Corp, 290 Mich App
at 369 (citations omitted). In General Motors Corp we
noted that the Due Process Clause of the Fourteenth
Amendment has been read by the Supreme Court to
contain a substantive component even though the
Clause itself contains only a procedural component:

The Fourteenth Amendment to the
United States Constitution and Const 1963,
art 1, § 17 guarantee that no state shall de-
prive any person of “life, liberty or property,
without due process of law.” Although textu-
ally only providing procedural protections, the
Due Process Clause has a substantive compo-
nent that protects individual liberty and prop-
erty interests from arbitrary government
actions. But to be protected by the Due Pro-
cess Clause, a property interest must be a
vested right. A vested right is an interest that
the government is compelled to recognize and
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protect of which the holder could not be de-
prived without injustice. [Id. at 370 (citations
and quotation marks omitted).]

Both the federal courts and our state courts have
uniformly held that the retroactive modification of tax
statutes does not offend due process considerations so
long as there is a legitimate legislative purpose that is
furthered by a rational means. For example, in Welch v
Henry, 305 US 134, 146-151; 59 S Ct 121; 83 LL Ed 87
(1938), the United States Supreme Court rejected a
due process challenge to a Wisconsin statute enacted
in 1935 that imposed a tax on income received in 1933.
The Supreme Court explained that “a tax is not neces-
sarily unconstitutional because retroactive.” Id. at 146.
It further concluded that,

Taxation is neither a penalty imposed on the
taxpayer nor a liability which he assumes by
contract. It is but a way of apportioning the
cost of government among those who in some
measure are privileged to enjoy its benefits
and must bear its burdens. Since no citizen
enjoys immunity from that burden, its retro-
active imposition does not necessarily in-
fringe due process, and to challenge the
present tax it is not enough to point out that
the taxable event, the receipt of income, ante-
dated the statute. [Id. at 146-147.]

In order to resolve this issue, it is necessary “[i]n each
case . .. to consider the nature of the tax and the cir-
cumstances in which it is laid before it can be said that
its retroactive application is so harsh and oppressive
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as to transgress the constitutional limitation.” Id. at
147.

Carlton, 512 US 26, involved a due process chal-
lenge to the retroactive application of a 1987 amend-
ment of a federal tax law to a taxpayer’s transactions
that occurred in 1986. The Supreme Court noted that
it “repeatedly has upheld retroactive tax legislation
against a due process challenge.” Carlton, 512 US at
30. In addressing the “harsh and oppressive” language
in Welch, the Court explained that “[t]he ‘harsh and
oppressive’ formulation ... does not differ from the
prohibition against arbitrary and irrational legislation
that applies generally to enactments in the sphere of
economic policy.” Id. (citation and quotation marks
omitted). That is, if the retroactive application of a
statute is supported by a legitimate legislative purpose
that is furthered by rational means, then the wisdom
of the legislation is a determination left exclusively to
the legislative and executive branches. Id. at 30-31.
Once the relatively easy two part test is met, a court
has no further business addressing any policy implica-
tions emanating from the statute.

Carlton makes clear that a taxpayer’s reliance on
aview of the law — even a correct view of the law — does
not prevent the legislature from retroactively amend-
ing a statute. In Carlton, the 1987 amendment was
adopted as a curative measure because the tax provi-
sion adopted in 1986 failed to require that the decedent
must have owned the stock in question in order for the
decedent’s estate to qualify for the deduction. Id. at 31.
“As a result, any estate could claim the deduction
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simply by buying stock in the market and immediately
reselling it to an ESOP [employee stock ownership
plan], thereby obtaining a potentially dramatic reduc-
tion in (or even elimination of) the estate tax obliga-
tion.” Id. Congress did not contemplate such a broad
application of the deduction when it was originally en-
acted in 1986. Id. In rejecting the taxpayer’s due pro-
cess challenge to the retroactive application of the
1987 amendment, the Supreme Court reasoned:

We conclude that the 1987 amendment’s
retroactive application meets the require-
ments of due process. First, Congress’[s] pur-
pose in enacting the amendment was neither
illegitimate nor arbitrary. Congress acted to
correct what it reasonably viewed as a mis-
take in the original 1986 provision that would
have created a significant and unanticipated
revenue loss. There is no plausible contention
that Congress acted with an improper motive,
as by targeting estate representatives such as
Carlton after deliberately inducing them to
engage in ESOP transactions. Congress, of
course, might have chosen to make up the un-
anticipated revenue loss through general pro-
spective taxation, but that choice would have
burdened equally “innocent” taxpayers. In-
stead, it decided to prevent the loss by deny-
ing the deduction to those who had made
purely tax-motivated stock transfers. We can-
not say that its decision was unreasonable.
[Id. at 32.]
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The Carlton Court explained that Congress had acted
promptly and established only a modest period of ret-
roactivity. Id. The Court took note of the customary
congressional practice of giving general revenue stat-
utes effective dates that precede the dates of actual en-
actment, confined to short and limited periods related
to the practicalities of producing national legislation.
Id. at 32-33.

In Carlton, “the actual retroactive effect of the
1987 amendment extended for a period only slightly
greater than one year.” Id. at 33. Although it was un-
contested that the taxpayer in Carlton had relied on
the original 1986 version of the tax statute when en-
gaging in stock transactions in December 1986, and
the reading of the original statute on which the tax-
payer relied appeared to have been correct, the tax-
payer’s reliance alone was insufficient to establish a
due process violation. Id. “Tax legislation is not a prom-
ise, and a taxpayer has no vested right in the Internal
Revenue Code.” Id. And, the 1987 amendment did not
impose “a wholly new tax.” Id. at 34 (quotation marks
omitted). Because the retroactive application of the
1987 amendment was rationally related to a legitimate
legislative purpose, the Court held that the amend-
ment as applied to the taxpayer’s 1986 transactions
comported with due process. Id. at 35.

Michigan law is, of course, in accord. In Detroit v
Walker, 445 Mich 682, 698; 520 NW2d 135 (1994), our
Supreme Court noted that “[t]he concern regarding the
retroactivity of statutes arises from constitutional due
process principles that prevent retrospective laws from
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divesting rights to property or vested rights, or the im-
pairment of contracts.”

A vested right has been defined as an in-
terest that the government is compelled to
recognize and protect of which the holder
could not be deprived without injustice. None-
theless, when determining whether a right is
vested, policy considerations, rather than in-
flexible definitions must control, and we must
consider whether the holder possesses what
amounts to be a title interest in the right as-
serted. [Id. at 699 (citations omitted).]

A vested right is a legal or equitable title to the present
or future enjoyment of property or to the present or fu-
ture enforcement of a demand or a legal exemption of
a demand by another. GMAC, LLC v Treasury Dep’t,
286 Mich App 365, 377; 781 NW2d 310 (2009). To be
vested, a right must be more than a mere expectation
based on an anticipated continuance of the present
laws. Id. Relative to taxpayers, the Walker Court — just
like the United States Supreme Court in Carlton —
held that “it is also well established that a taxpayer
does not have a vested right in a tax statute or in the
continuance of any tax law.” Walker, 445 Mich at 703.
Not surprisingly, we have more recently held, con-
sistent with Walker, that:

[A] vested right cannot be premised on an
expectation that general laws will continue
and certainly cannot be premised on the con-
tinuation of tax law. In light of the fact that
plaintiffs did not have a vested right, the con-
tention that due process rights were violated
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is simply without merit. [GMAC, 286 Mich
App at 378.]

Likewise, in Gen Motors Corp, 290 Mich App at
371, we held that the plaintiff’s “claim for a refund of
use taxes it paid was not a vested right but rather a
mere expectation that its claim might succeed in light
of an earlier decision of this Court. The plaintiff’s
“claim rest[ed] on the theory that it held a vested chose
in action — its refund claim — and relies on cases involv-
ing rights of action for damages to property or personal
injury.” Id. But, this Court noted, the case before it in-
volved a tax rather than a right of action, and the
plaintiff, “as a taxpayer, does not have a vested right in
a tax statute or in the continuance of any tax law.” Id.
This Court concluded that the Legislature had not
acted illegitimately by enacting a statute for the pur-
pose of reversing a decision of this Court because the
statute did not reverse a judicial decision or repeal a
final judgment. Id. at 372-373. Stating the obvious we
said that “[I]t is legitimate for the Legislature to
amend a law that it believes the judiciary has wrongly
interpreted.” Id., citing GMAC, 286 Mich App at 380
(“[I]t is the province of the Legislature to acquiesce in
the judicial interpretation of a statute or to amend the
legislation to obviate a judicial interpretation.”). “A
legislature’s action to mend a leak in the public treas-
ury or tax revenue — whether created by poor drafting
of legislation in the first instance or by a judicial deci-
sion — with retroactive legislation has almost univer-
sally been recognized as ‘rationally related to a
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legitimate legislative purpose.”” Gen Motors Corp, 290
Mich App at 373, quoting Carlton, 512 US at 35.

In Gen Motors Corp, 290 Mich App at 376, the ret-
roactive application of the statute did not exceed the
modesty limitation of the Due Process Clause, as the
statutory amendment did not reach back in time to as-
sess a wholly new tax on long-concluded transactions.
Id. Rather, it confirmed a tax that had been assessed
and paid for many years. Id. Quite similar to this case,
the Legislature acted promptly in response to this
Court’s earlier decision by correcting what might have
resulted in a significant loss of revenue. Id. This Court
reasoned that “the nominal period to which the amend-
ment retrospectively applies — five years — cannot be
said to extend beyond the taxpayers’ interest in final-
ity and repose because the period of retroactivity is
consistent with the applicable statute of limitations.”
Id. The period of retroactivity was “comparable to the
time frames of other retroactive legislation that this
Court, other state courts, and federal courts have held
were within the modesty limits of the Due Process
Clause.” Id. at 377 (footnote omitted); see also id. at 377
n 3 (citing authorities in support of this proposition).

On the basis of the above authorities, we hold that
the retroactive impact of 2014 PA 282 did not violate
the due process clauses of either the state or federal
constitutions. First, plaintiffs had no vested right in
the tax laws or in the continuance of any tax laws.
Carlton, 512 US at 33; Walker, 445 Mich at 703; GMAC,
286 Mich App at 378. Indeed, plaintiffs attempt to
characterize their tax refund claims as causes of action
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that comprised vested interests, but that same argu-
ment was considered and rejected in Gen Motors Corp,
290 Mich App at 371. Plaintiffs did not have a vested
interest protected by the due process clause in the con-
tinuation of the Compact’s apportionment provision.

Second, case law supports the proposition that the
Legislature had a legitimate purpose for giving retro-
active effect to 2014 PA 282. As the trial court ex-
plained, a Senate Fiscal Agency analysis of SB 156
addressed the potential ramifications of failing to ac-
cord retroactive effect to 2014 PA 282:7

The first enacting section of the bill would ret-
roactively repeal the State’s enactment of the
Multistate Tax Compact, effective January 1,
2008. As a result, taxpayers filing under the
MBT would not be allowed to use alternative
apportionment calculations provided under
the Compact when computing a Michigan tax
base. While the Department of Treasury has
not allowed taxpayers to use these alternative
calculations, the Michigan Supreme Court’s
recent decision in IBM Corp. v Department of
Treasury may enable certain taxpayers to use
these calculations, and the Department esti-
mates that approximately $1.1 billion in re-
funds would be paid as a result. Because MBT
revenue is directed to the General Fund, these

" Legislative bill analyses can be probative in determining
historical background leading up to the introduction of legisla-
tion, though we do not look to them for official statements of leg-
islative intent. See North Ottawa Community Hosp v Kieft, 457
Mich 394, 406 n 12; 578 NW2d 267 (1998); Kelly Servs, Inc v Dep’t
of Treasury, 296 Mich App 306, 317; 818 NW2d 482 (2012).
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refunds would reduce General Fund revenue,
and the bill would prevent a reduction in Gen-
eral Fund revenue of $1.1 billion. [Senate Leg-
islative Analysis, SB 156, September 10, 2014,
p 5 (emphasis added).]

It is legitimate legislative action to both (1) correct a
perceived misinterpretation of a statute, and (2) elimi-
nate a significant revenue loss resulting from that mis-
interpretation. See Carlton, 512 US at 32 (finding a
legitimate legislative purpose for the retroactive appli-
cation of tax legislation meant to correct what Con-
gress reasonably viewed as a mistake in earlier
legislation “that would have created a significant and
unanticipated revenue loss.”), and Gen Motors Corp,
290 Mich App at 373 (noting that “it is legitimate for
the Legislature to amend a law that it believes the ju-
diciary has wrongly interpreted” and that “[a] legisla-
ture’s action to mend a leak in the public treasury or
tax revenue — whether created by poor drafting of leg-
islation in the first instance or by a judicial decision —
with retroactive legislation has almost universally
been recognized as rationally related to a legitimate
legislative purpose.”) (quotation marks and citation
omitted). Accordingly, the retroactive application of
2014 PA 282 served a legitimate governmental pur-
pose.

The retroactive application of 2014 PA 282 was
likewise a rational means to further these legitimate
purposes. Four factors are relevant in this determina-
tion. First, like the statutes in Carlton and Gen Motors
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Corp, 2014 PA 282 “does not reach back in time to as-
sess a ‘wholly new tax’ on long-concluded transac-
tions.” Id. at 376. Rather, 2014 PA 282 clarifies the
method of apportioning the tax base for a previously
enacted tax, the MBT, by confirming that the single-
factor apportionment method must be utilized and
that the three-factor method may not be elected. Sec-
ond, plaintiffs, as a matter of law, could not have relied
on the availability of the three-factor apportionment
method. As discussed, taxpayers do “not have a vested
right in a tax statute or in the continuance of any tax
law,” Walker, 445 Mich at 703, and states have wide
latitude in the selection of apportionment methodolo-
gies, Moorman, 437 US at 274. And a taxpayer’s reli-
ance on a particular tax law is insufficient to establish
a due process violation because “[t]ax legislation is not
a promise, and a taxpayer has no vested right in” a tax
statute. Carlton, 512 US at 33. And, factually, plaintiffs
either were — or should have been — aware that the
state (through Treasury) had been arguing since at
least 2011 (and even then relative to the 2008-2009 tax
years) that the apportionment provision in the Com-
pact was no longer available. See Intl Business Ma-
chines Corp v Dep’t of Treasury, unpublished opinion
per curiam of the Court of Appeals, issued November
20, 2012 (Docket No 306618), rev’d by IBM, 496 Mich
642.

Third, there is no doubt that the Legislature acted
promptly to correct the error. As the trial court found,
“In]ot until July 14, 2014, when the Court decided IBM,
was it made clear to the Legislature that 2007 PA 36
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was defective. SB 156, H-1, which added the retroac-
tive repeal of the Compact|] provisions, was introduced
on September 9, 2014, and was enacted into law on
September 11, 2014.” Fourth, the six and one-half year
retroactive period was sufficiently modest relative to
time frames of other retroactive legislation that have
been upheld by Michigan courts, federal courts, and
other state courts. See Gen Motors Corp, 290 Mich App
at 376-377 (upholding a five-year retroactive applica-
tion), and at 377 n 3 (citing case law from Michigan
and other jurisdictions approving equivalent retroac-
tive periods); GMAC, 286 Mich App at 378 (affirming a
seven-year retroactive period). These factors squarely
lead to the conclusion that the retroactive application
of 2014 PA 282 was a rational means of furthering le-
gitimate governmental purposes.

Some plaintiffs rely on Newsweek, Inc v Fla Dep’t
of Revenue, 522 US 442;118 S Ct 904; 139 LL Ed 2d 888
(1998), contending that Michigan engaged in a “bait
and switch” by enticing foreign companies to engage in
commerce in Michigan by providing the three-factor
apportionment formula, and then retroactively taking
away this apportionment method. But reliance on
Newsweek is misplaced. In Newsweek, 522 US at 444,
the Supreme Court held that a state could not engage
in a “bait and switch” by holding out what appeared to
be a clear and certain remedy, i.e., a tax appeal that
could be pursued after paying disputed taxes, and then
later declare that no such remedy exists. Here, how-
ever, Michigan has not taken away any procedure for
seeking a refund, nor has any procedural remedy been
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denied. Instead, the Michigan legislature has done
what legislatures across the country have had to do —
clarify through statutory amendment the intended
meaning of a statutory provision that had been mis-
read by the courts. Further, Michigan never engaged in
a “bait and switch” because it never suggested that the
three-factor method of apportionment under the Com-
pact could not be altered. To the contrary, the Compact
expressly indicated a member state could unilaterally
get out of the Compact at any time, and as we just em-
phasized, Michigan has consistently maintained that
the three-factor apportionment method could not be
used under the MBT Act, as reflected in the litigation
in IBM, 496 Mich 642.2 The retroactive provisions of
2014 PA 282 were not enacted in violation of the state
or federal due process clauses.

Plaintiffs also argue that retroactive withdrawal
from the Compact is prohibited by 1969 PA 343, MCL
205.581, art X(2), which states that a party state may
by statute withdraw from the Compact but that “[n]o
withdrawal shall affect any liability already incurred
by or chargeable to a party state prior to the time of
such withdrawal.” According to plaintiffs retroactive
withdrawal is nonsensical because Michigan partici-
pated under the Compact in the period from 2008
through 2010 by paying dues, voting, participating in

8 Some plaintiffs suggest that the retroactive application of
2014 PA 282 violates Michigan case law setting forth rules re-
garding retrospective legislation. This unpreserved argument
fails because plaintiffs lacked a vested interest in the continuance
of tax laws and in a tax refund based on the continuation of the
Compact election provisions.
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Commission leadership and meetings, and exchanging
confidential taxpayer information. However, plaintiffs
have failed to provide any law establishing the rele-
vancy of such evidence, and since the statutory and
constitutional issues raised are legal issues, Hunter v
Hunter, 484 Mich 247,257; 771 NW2d 694 (2009) (“We
review de novo questions of law involving statutory in-
terpretation and questions concerning the constitu-
tionality of a statute.”), we fail to see how Michigan’s
participation in the Commission impacts the legal im-
port of the statute. Accordingly, we are unconvinced by
plaintiffs’ contention that Michigan’s alleged partici-
pation in the Commission during the relevant
timeframe affects the question whether 2014 PA 282
retroactively repealed the Compact provisions.

F. SEPARATION OF POWERS

We now turn our attention to the argument that
retroactive application of 2014 PA 282 violates the
Separation of Powers Clause of the Michigan Constitu-
tion. Const 1963, art 3, § 2 states:

The powers of government are divided
into three branches: legislative, executive and
judicial. No person exercising powers of one
branch shall exercise powers properly belong-
ing to another branch except as expressly pro-
vided in this constitution.

“The legislative power of the State of Michigan is
vested in a senate and a house of representatives.”
Const 1963, art 4, § 1. “Simply put, legislative power is
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the power to make laws. By contrast, a defining aspect
of judicial power is the interpretation of law.” People v
Konopka, MichApp__ ,_ ;  NW2d __ (2015);
slip op at 9 (quotation marks and citation omitted).

There is little doubt that the Legislature lacks au-
thority to reverse a judicial decision or to repeal a final
judgment, Wylie v Grand Rapids City Comm, 293 Mich
571, 582; 292 NW 668 (1940); Gen Motors Corp, 290
Mich App at 372-373, but there is also little doubt but
that it also has the authority — if not the obligation —
to amend a statute that it believes has been miscon-
strued by the judiciary, Romein v Gen Motors Corp, 436
Mich 515,537; 462 NW2d 555 (1990), reh den 437 Mich
1202 (1990), affd 503 US 181; 112 S Ct 1105; 117 L Ed
2d 328 (1992); see also Gen Motors Corp, 290 Mich App
at 373 (stating that “it is legitimate for the Legislature
to amend a law that it believes the judiciary has
wrongly interpreted.”). This power to amend includes
the power to retroactively correct the judiciary’s mis-
interpretation of legislation:

[The Legislature possesses the] authority to
retroactively amend legislation perceived to
have been misconstrued by the judiciary. Such
retroactive amendments based on prior judi-
cial decisions are constitutional if the statute
comports with the requirements of the Con-
tract and Due Process Clauses of the federal
and state constitutions, and so long as the ret-
roactive provisions of the statute do not impair
final judgments.
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Numerous courts have recognized that
the Legislature may cure the judicial misin-
terpretation of a statute. For instance, the fed-
eral courts have upheld statutes that
retroactively abrogate statutory rights, at
least where the repealing statute does not im-
pair final judgments. In Seese v Bethlehem
Steel Co, 168 F2d 58, 62 (CA 4, 1948), the court
reasoned that the Legislature’s enactment of
a retroactive statute repealing the effects of a
prior judicial decision is not an exercise of ju-
dicial power|.] [Romein, 436 Mich at 537 (em-
phasis added).]

See also Konopka, Mich App at ; slip op at 10-
11 (finding no separation of powers violation where the
Legislature retroactively amended a statute that was
perceived to have been misconstrued by the judiciary);
GMAC, 286 Mich App at 380 (“[I]t is the province of the
Legislature to acquiesce in the judicial interpretation
of a statute or to amend the legislation to obviate a ju-
dicial interpretation.”).

There are several reasons why the Legislature did
not violate the separation of powers clause by retroac-
tively repealing the Compact to January 1, 2008,
thereby obviating the IBM Court’s legal conclusions.
First, 2014 PA 282 did not reverse a judicial decision
or repeal a final judgment. In IBM, 496 Mich at 645,
658-659, 662, the lead opinion held that 2007 PA 36 did
not implicitly repeal the Compact’s election provision.
2014 PA 282 did not overturn this judicial interpreta-
tion of that 2007 law. Instead, the Legislature created
a new law, not interpreted by the IBM Court, that
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explicitly repealed the Compact provisions effective be-
ginning January 1, 2008, to further what the Legisla-
ture understood to have been its original intent when
it enacted 2007 PA 36. This did not impinge on the ju-
diciary’s role of interpreting the law but instead cor-
rected a mistake that was made clear by the holding in
IBM. That is, the Legislature in 2014 PA 282 explicitly
repealed the Compact provisions after the holding in
IBM revealed that the Compact election provision had
not been implicitly repealed by enactment of 2007 PA
36. Although 2014 PA 282 may have rendered moot the
effect of the judicial interpretation in IBM, this did not
overturn that Court’s judgment and did not violate the
separation of powers doctrine. See Romein, 436 Mich
at 537 (citing with approval a federal case “reason[ing]
that the Legislature’s enactment of a retroactive stat-
ute repealing the effects of a prior judicial decision is
not an exercise of judicial power”); GMAC, 286 Mich
App at 380 (“[I]t is the province of the Legislature to
acquiesce in the judicial interpretation of a statute or
to amend the legislation to obviate a judicial interpre-
tation.”).

Some plaintiffs cite Presque Isle Twp Bd of Ed v
Presque Isle Co Bd of Ed, 364 Mich 605,612; 111 NW2d
853 (1961), for the proposition that a legislative body
may not declare what its intention was on a former oc-
casion such that it would affect past transactions.
Although Presque Isle cited a Wisconsin case?® that con-
tained this language, the actual holding in Presque Isle

9 Northern Trust Co v Snyder, 113 Wis 516; 89 NW 460
(1902).
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was the unremarkable proposition that one legislator’s
present recollection of what he intended when a bill
was passed could not be received in evidence for use in
interpreting a statute. Id. The holding in Presque Isle
is inapplicable to this issue.!”

Finally, plaintiffs proclaim that they are entitled
to the benefit of the IBM Court’s ruling as to the effect
of 2007 PA 40. They are wrong. Instead, it is well-
settled that our duty as an appellate court is to apply
the most recent legislative pronouncement on an issue
pending before this Court when the legislature makes
the new law or amendment retroactive. As stated by
the United States Supreme Court:

It is true, as petitioners contend, that Con-
gress can always revise the judgments of
Article III courts in one sense: When a new
law makes clear that it is retroactive, an ap-
pellate court must apply that law in reviewing
judgments still on appeal that were rendered
before the law was enacted, and must alter
the outcome accordingly. . . . It is the obliga-
tion of the last court in the hierarchy that
rules on the case to give effect to Congress’s

10" Plaintiffs also contend that the 2014 Legislature could not
declare the intent of the Legislature in 2007 because only 15% of
the members of the 2014 Legislature were members of the 2007
Legislature. We have been presented with no authority stating
that the composition of the Legislature affects whether it may
clarify its original intent in enacting a prior law, Hover v Chrysler
Corp, 209 Mich App 314, 319; 530 NW2d 96 (1994), and cannot
square that purported rule with the overwhelming case law rec-
ognizing the Legislature’s power to correct what it perceives to be
an incorrect interpretation of a statute.



App. 52

latest enactment, even when that has the ef-
fect of overturning the judgment of an inferior
court, since each court, at every level, must
“decide according to existing laws.” Having
achieved finality, however, a judicial decision
becomes the last word of the judicial depart-
ment with regard to a particular case or con-
troversy, and Congress may not declare by
retroactive legislation that the law applicable
to that very case was something other than
what the courts said it was. [Plout v Spend-
thrift Farms, Inc., 514 US 211, 226-227; 115 S
Ct 1447; 131 L Ed 2d 328 (1995) (citations
omitted).]

2014 PA 282 did not declare what the law was as
to any final judgment, as each of these cases was pend-
ing!! when the statute was passed. In other words,
none of these cases had a judgment that was “frozen in
time,” King v McPherson Hospital, 290 Mich App 299,
306; 810 NW2d 594 (2010), and so it was constitution-
ally permissible to apply 2014 PA 282 to these pending
cases.

For all these reasons, we hold that the Legislature
did not violate the separation of powers provision of
the state Constitution when it enacted 2014 PA 282.

11 Although International Business Machines is a party to
these appeals, its tax appeal from the 2008 tax year — the tax year
subject to the Supreme Court’s 2014 IBM decision, is not at issue
here.
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G. COMMERCE CLAUSE

We next turn to plaintiff’s argument that 2014 PA
282 violates the Commerce Clause of the United States
Constitution.

The Commerce Clause, US Const, art I, § 8, cl 3,
provides: “The congress shall have Power . . . To regu-
late Commerce with foreign Nations, and among the
several States, and with the Indian Tribes....”
Although the Commerce Clause says nothing about
the protection of interstate commerce in the absence of
any action by Congress, the Supreme Court has greatly
expanded this Clause to include “a negative sweep” by
“prohibit[ing] certain state actions that interfere with
interstate commerce.” Quill Corp v North Dakota, 504
US 298, 309; 112 S Ct 1904; 119 L Ed 2d 91 (1992).
According to the Court, the Commerce “Clause prohib-
its discrimination against interstate commerce and
bars state regulations that unduly burden interstate
commerce.” Id. at 312.

The United States Supreme Court. . . has
established a four-pronged test to determine
whether a state tax violates the Commerce
Clause. Complete Auto Transit, Inc v Brady,
430 US 274,279;97 S Ct 1076; 51 L Ed 2d 326
(1977). A state tax will withstand scrutiny un-
der a Commerce Clause challenge and will be
held to be constitutionally valid under the
four-pronged test articulated in Complete
Auto provided that the tax: (1) is applied to an
activity having a substantial nexus with the
taxing state, (2) is fairly apportioned, (3) does
not discriminate against interstate commerce,
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and (4) is fairly related to the services pro-
vided by the state. [Caterpillar, Inc v Dep’t of
Treasury, 440 Mich 400, 415; 488 NW2d 182
(1992) (footnote omitted).]

Only the third prong is challenged in this case; plain-
tiffs contend that 2014 PA 282 discriminates against
interstate commerce. “A tax violates the third prong of
the Complete Auto test if it is facially discriminatory,
has a discriminatory purpose, or has the effect of un-
duly burdening interstate commerce.” Caterpillar, 440
Mich at 422, citing Amerada Hess Corp v NeJ Dep’t of
Treasury, 490 US 66, 75; 109 S Ct 1617; 104 L. Ed 2d
58 (1989).

We hold that 2014 PA 282 does not discriminate
against or unduly burden interstate commerce. First,
2014 PA 282 is not facially discriminatory. A tax stat-
ute is facially discriminatory if there is “an explicit dis-
criminatory design to the tax.” Id. at 76. 2014 PA 282
does not, on its face, create any classification based on
a taxpayer’s state of origin or the location of commerce.
Rather, it repeals the Compact and eliminates the
provision allowing election of a three-factor apportion-
ment formula for all taxpayers, both in-state and out-
of-state companies. Therefore, 2014 PA 282 does not
reflect an explicit discriminatory design, and no facial
discrimination occurred.

Second, 2014 PA 282 does not have a discrimina-
tory purpose. A discriminatory purpose may be found,
for example, where a tax statute “was motivated by an
intent to confer a benefit upon local industry not
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granted to out-of-state industryl.]” Amerada Hess
Corp, 490 US at 76. 2014 PA 282 recites that it was
enacted to express the original intent of the Legisla-
ture to eliminate the election provision for purposes of
the MBT Act and the income tax act of 1967, as well as
to protect state revenues. Senate Legislative Analysis,
SB 156, September 10, 2014, p 5. There is no evidence
of a legislative intent to give a benefit to local industry
that is denied to out-of-state businesses. Indeed, 2014
PA 282 puts in and out of state corporate taxpayers in
the same position relative to Michigan tax calculations.

There is a contention by some that a discrimina-
tory purpose is reflected in comments made by certain
legislators to the media, but as we have said, state-
ments of individual legislators generally do not
comprise proper evidence of legislative intent. See
Chmielewski v Xermac, Inc, 457 Mich 593, 608 n 18;
580 NW2d 817 (1998); Detroit Bd of Ed v Romulus Bd
of Ed, 227 Mich App 80, 89 n 4; 575 NW2d 90 (1997);
City of Williamston v Wheatfield Twp, 142 Mich App
714,719; 370 NW2d 325 (1985), citing Presque Isle, 364
Mich at 612. Plaintiffs identify no case law permitting
consideration of the statements of individual legisla-
tors, particularly statements made to the media, to es-
tablish legislative intent. And in any event, the
purported media comments of the legislators do not
reveal any intent to discriminate against interstate
commerce but, instead, are reasonably understood to
reflect a desire to ensure a level playing field and to
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avoid giving an unfair advantage to out-of-state busi-
nesses. There is no evidence of a discriminatory pur-
pose underlying the enactment of 2014 PA 282.

Third, 2014 PA 282 does not have a discriminatory
effect, as it merely precludes both in-state and out-of-
state taxpayers from electing the three-factor appor-
tionment formula previously available under the Com-
pact. The federal Constitution does not impose a
constitutional restraint on a state’s selection of an ap-
portionment formula, and a single-factor formula is
presumptively valid. Moorman, 437 US at 273, pro-
vides a good example. In that case, the Supreme Court
rejected a Commerce Clause challenge to Iowa’s use of
a single-factor formula; the Court did not agree with
the argument that Iowa’s single-factor formula was re-
sponsible for an alleged duplication of taxation with
Illinois, which used a three-factor formula. Id. at 276-
280. The Court held that, in the absence of implement-
ing legislation from Congress, the Commerce Clause
did not require Iowa to compute net income under Illi-
nois’s three-factor formula. Id. at 277-278. The Court
reasoned in part that any disparity in the tax treat-
ment of Iowa and Illinois companies was “not attribut-
able to the Iowa statute. It treats both local and foreign
concerns with an even hand; the alleged disparity can
only be the consequence of the combined effect of the
Iowa and Illinois statutes, and Iowa is not responsible
for the latter.” Id. at 277 n 12. The purported “discrim-
ination” against interstate commerce was “simply a
way of describing the potential consequences of the use
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of different formulas by the two States. These conse-
quences, however, could be avoided by the adoption of
any uniform rule; the ‘discrimination’ does not inhere
in either State’s formula.” Id.

Plaintiffs have not established that application of
the single-factor formula required by 2014 PA 282 pro-
duces a discriminatory effect against out-of-state com-
panies. As noted, the single-factor formula applies to
all taxpayers, both Michigan and out-of-state compa-
nies. As with the Iowa statute in Moorman, 2014 PA
282 treats local and foreign companies with an equal
hand by requiring the single-factor formula for both.
Any purported “discrimination” against interstate
commerce is, in truth, “simply a way of describing the
potential consequences of the use of different formulas
by” Michigan and other states. Id. Such “consequences,
however, could be avoided by the adoption of any uni-
form rule; the ‘discrimination’ does not inhere in” the
apportionment formula used by Michigan or by other
states. Id. Plaintiffs have not established that Michi-
gan’s single-factor formula discriminates against in-
terstate commerce. 2014 PA 282 does not violate the
Commerce Clause.

H. THE FIRST AMENDMENT

Moving on to the next argument, we conclude that
plaintiffs were not denied the right to petition the gov-
ernment under the First Amendment of the federal
Constitution or the analogous Michigan provision.
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“The right of citizens to petition their government
for redress of grievances is specifically guaranteed by
the United States and Michigan Constitutions.” Jack-
son Co Ed Ass’n v Grass Lake Community Sch Bd of
Ed, 95 Mich App 635, 641; 291 NW2d 53 (1979), citing
US Const, Am I, and Const 1963, art 1, § 3. But this
right “may be circumscribed to the extent necessary to
achieve a valid state objective.” Jackson Co Ed Ass’n,
95 Mich App at 642. The right to petition extends to all
departments of the government and includes the right
of access to the courts. Cal Motor Transp Co v Trucking
Unlimited, 404 US 508, 510; 92 S Ct 609; 30 L Ed 2d
642 (1972). See also In re ALZ, 247 Mich App 264, 276;
636 NW2d 284 (2001) (noting that the Cal Motor
Transp Co Court “found a constitutional basis for the
right of access to the courts as an aspect of the First
Amendment right of petition.”); Mayor of Lansing v
Knights of the Ku Klux Klan (After Remand), 222 Mich
App 637, 647; 564 NW2d 177 (1997) (“The First
Amendment right to petition the government has been
construed to implicate the right of access to courts for
redress of wrongs.”).

However, the First Amendment right to advocate
does not guarantee that the speech will persuade or
that the advocacy will be effective. Smith v Ark State
Hwy Employees, Local 1315,441 US 463, 464-465;99 S
Ct 1826; 60 L Ed 2d 360 (1979). That is, “the First
Amendment does not impose any affirmative obliga-
tion on the government to listen” or respond to the
speaker. Id. at 465. “Nothing in the First Amendment
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or in [the United States Supreme] Court’s case law in-
terpreting it suggests that the rights to speak, associ-
ate, and petition require government policymakers to
listen or respond to individuals’ communications on
public issues.” Minn State Bd for Community Colleges
v Knight, 465 US 271, 285; 104 S Ct 1058; 79 LL Ed 2d
299 (1984). See also We The People Foundation, Inc v
United States, 376 US App DC 117, 120; 485 F3d 140
(2007) (rejecting the plaintiffs’ contention “that they
have a right under the First Amendment to receive a
government response to or official consideration of a
petition for a redress of grievances.”).

Further, legislative retraction of the only remedy
available to a decision-maker is different from interfer-
ence with the plaintiffs’ abilities to express their views
to the decision-maker. Thus, such a retraction does not
violate the right to petition the government. Mich De-
ferred Presentment Servs Ass’n, Inc v Comm’r of the Of-
fice of Fin & Ins Regulation, 287 Mich App 326, 336;
788 NW2d 842 (2010) (finding no denial of lenders’
right of access to courts in a 42 USC 1983 case;
“[plaintiff cannot claim that a violation of 42 USC
1983 occurred simply because a newly enacted statute
precluded recovery of certain damages that plaintiff’s
members had become accustomed to receiving in NSF
cases.”). Accord: American Bus Ass’n v Rogoff, 396 US
App DC 353, 360; 649 F3d 734 (2011).

Plaintiffs assert that, in rejecting their argument,
the trial court erred in relying on cases addressing the
right to be heard by the Legislature; plaintiffs say they
are instead contending that they were “thrown out of
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court.” As a result of the enactment of 2014 PA 282,
plaintiffs contend that they have been denied the right
to petition Treasury and to appeal to a court for a re-
fund of taxes already paid. Plaintiffs characterize this
as a classic denial of the right to petition and rely on
Flagg v Detroit, 715 F3d 165,174 (CA 6,2013), to argue
that they have established the elements necessary to
establish a denial of access to the courts.

In Flagg, the court observed that the United
States “Supreme Court has recognized a constitutional
right of access to the courts, whereby a plaintiff with a
nonfrivolous legal claim has the right to bring that
claim to a court of law.” Id. at 173, citing Christopher v
Harbury, 536 US 403, 415 n 12; 122 S Ct 2179; 153 L
Ed 2d 413 (2002). The right to access the courts does
not create substantive rights; a plaintiff claiming a de-
nial of access “must have an arguable, nonfrivolous un-
derlying cause of action.” Flagg, 715 F3d at 173. The
Flagg court explained:

Denial of access to the courts claims may
be forward-looking or backward-looking. In
forward-looking claims, the plaintiff accuses
the government of creating or maintaining
some frustrating condition that stands be-
tween the plaintiff and the courthouse door.
The object of the suit is to eliminate the con-
dition, thereby allowing the plaintiff, usually
an inmate, to sue on some underlying legal
claim. In backward-looking claims, such as
those at issue in the instant case, the govern-
ment is accused of barring the courthouse
door by concealing or destroying evidence so
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that the plaintiff is unable to ever obtain an
adequate remedy on the underlying claim.
Backward-looking claims are much less estab-
lished than forward-looking claims, but this
Court has recognized them and the Supreme
Court has provided additional guidance as to
the elements of a viable backward-looking
claim. [Id. (citations and quotation marks
omitted).]

Relying on Christopher, 536 US 403, and Swekel v City
of River Rouge, 119 F3d 1259 (CA 6, 1997), the Flagg
court identified the “elements of a backward-looking
denial of access claim: (1) a non-frivolous underlying
claim; (2) obstructive actions by state actors; (3) sub-
stantial prejudice to the underlying claim that cannot
be remedied by the state court; and (4) a request for
relief which the plaintiff would have sought on the un-
derlying claim and is now otherwise unattainable.”
Flagg, 715 F3d at 174 (citations omitted).

Plaintiffs cannot establish the second element
identified in Flagg for a backward-looking denial of ac-
cess claim, as there are no obstructive actions by state
actors. Although plaintiffs contend that enactment of
2014 PA 282 obstructed plaintiffs’ access to the courts
by retroactively destroying their right to elect the
three-factor apportionment formula under the Com-
pact and preventing them from obtaining a larger tax
refund, Flagg itself indicates that a backward-looking
denial of access claim can only prevail when “the gov-
ernment is accused of barring the courthouse door by
concealing or destroying evidence. . ..” Flagg, 715 F3d
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at 173 (emphasis added). There is no allegation in
these cases that defendant or any state actor has con-
cealed or destroyed evidence. The enactment of 2014
PA 282 retroactively repealing the Compact and re-
quiring the use of a single-factor apportionment for-
mula did not deny plaintiffs access to the courts. In
fact, as is obvious, this very litigation demonstrates
that plaintiffs have had an ample opportunity to pre-
sent their arguments to the courts.!? Legislative
elimination of the right to elect the three-factor appor-
tionment formula and any refund on the basis of such
an election does not interfere with plaintiffs’ abilities
to file claims or seek refunds from the courts or Treas-
ury. All that they have been prohibited from doing is
seeking a refund under one particular formula. This
does not violate the First Amendment. See American
Bus Ass’n, 396 US App DC at 360; Mich Deferred Pre-
sentment Servs Ass’n, Inc, 287 Mich App at 336.

I. MISCELLANEOUS STATE CONSTITU-
TIONAL PROVISIONS

Despite plaintiffs’ protests to the contrary, the en-
actment of 2014 PA 282 did not violate the Title-Object
Clause, the Five-Day Rule, or the Distinct-Statement
Clause of the Michigan Constitution.

12 Like any other citizen, the First Amendment gave plain-
tiffs the ability to voice any objection to the Legislature or Gover-
nor before 2014 PA 282 was passed and signed into law.
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1. TITLE-OBJECT
Const 1963, art 4, § 24 provides:

No law shall embrace more than one ob-
ject, which shall be expressed in its title. No
bill shall be altered or amended on its passage
through either house so as to change its origi-
nal purpose as determined by its total content
and not alone by its title.

2014 PA 282 contains the following title:

AN ACT to amend 2007 PA 36, entitled “An
act to meet deficiencies in state funds by
providing for the imposition, levy, computa-
tion, collection, assessment, reporting, pay-
ment, and enforcement of taxes on certain
commercial, business, and financial activities;
to prescribe the powers and duties of public
officers and state departments; to provide for
the inspection of certain taxpayer records; to
provide for interest and penalties; to provide
exemptions, credits, and refunds; to provide
for the disposition of funds; to provide for the
interrelation of this act with other acts; and to
make appropriations,” by amending sections
111, 305, 403, and 433 (MCL 208.1111,
208.1305, 208.1403, and 208.1433), sections
111 and 305 as amended by 2012 PA 605, sec-
tion 403 as amended by 2008 PA 434, and sec-
tion 433 as amended by 2007 PA 215, and by
adding section 508; and to repeal acts and
parts of acts.
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This Court has explained:

When assessing a title-object challenge to the
constitutionality of a statute, all possible
presumptions should be afforded to find con-
stitutionality. An amended title should be con-
strued reasonably, not narrowly and with
unnecessary technicality. The goal of the
Title-Object Clause is notice, not restriction,
of legislation, and it is only violated where the
subjects are so diverse in nature that they
have no necessary connection. The purpose of
the clause is to prevent the Legislature from
passing laws not fully understood, and to en-
sure that both the legislators and the public
have proper notice of legislative content and
to prevent deceit and subterfuge. [Lawnichak
v Dep’t of Treasury, 214 Mich App 618, 620-621;
543 NW2d 359 (1995) (citations omitted).]

Three types of challenges may be asserted under the
Title-Object Clause:

(1) a “title-body” challenge, which indicates
that the body exceeds the scope of the title, (2)
a “multiple-objects challenge,” which indi-
cates that the body embraces more than one
object, and (3) a “change of purpose chal-
lenge,” which indicates that the subject mat-
ter of the amendment is not germane to the
original purpose. [Wayne Co Bd of Comm’rs v
Wayne Co Airport Auth, 253 Mich App 144,
185; 658 NW2d 804 (2002).]

All three types of challenges have been raised in these
cases.
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We agree with the trial court that plaintiffs’ mul-
tiple-objects challenge is devoid of merit. “The body of
the law, and not just its title, must be examined to de-
termine whether the act embraces more than one ob-
ject. The purpose of the single-object rule is to avoid
bringing into one bill diverse subjects that have no nec-
essary connection.” HJ Tucker & Assoc, Inc v Allied
Chucker & Engineering Co, 234 Mich App 550, 557; 595
NW2d 176 (1999) (citations and quotation marks omit-
ted). “The object of the legislation must be determined
by examining the law as enacted, not as originally in-
troduced.” People v Kevorkian, 447 Mich 436, 456; 527
NW2d 714 (1994). “The object of a law is defined as its
general purpose or aim. The constitutional require-
ment should be construed reasonably and permits a
bill enacted into law to include all matters germane to
its object, as well as all provisions that directly relate
to, carry out, and implement the principal object.” Gen
Motors Corp, 290 Mich App at 388 (citations and quo-
tation marks omitted). “Legislation should not be in-
validated merely because it contains more than one
means of attaining its primary object.” City of Livonia
v Dep’t of Social Servs, 423 Mich 466, 499; 378 NW2d
402 (1985). “The Legislature may enact new legislation
or amend any act to which the subject of the new leg-
islation is germane, auxiliary, or incidental. A statute
may authorize the doing of all things that are in fur-
therance of the general purpose of the act without
violating the one-object limitation of art 4, §24.”
Mooahesh v Dep’t of Treasury, 195 Mich App 551, 564;
492 NW2d 246 (1992) (citations and quotation marks
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omitted), overruled in part on other grounds by Silver-
man v Univ of Mich Bd of Regents, 445 Mich 209
(1994), overruled in part on other grounds by Park-
wood Ltd Dividend Housing Ass’n v State Housing Dev
Auth, 468 Mich 763 (2003).

In Mooahesh, this Court quoted from a prior opin-
ion of this Court that summarized the single-object re-
quirement in a case concerning the repeal of a tax:

It might have been better draftsmanship
to have placed the provision concerning the
taxability of municipal transportation utili-
ties in the general property tax law (where
one might expect to find it) rather than in the
home rule act. There is, however, no constitu-
tional requirement that the legislature do a
tidy job in legislating. It is perfectly free to en-
act bits and pieces of legislation in separate
acts or to tack them on to existing statutes
even though some persons might think that
the bits and pieces belong in a particular gen-
eral statute covering the matter. The constitu-
tional requirement is satisfied if the bits and
pieces so enacted are embraced in the object ex-
pressed. in the title of the amendatory act and
the act being amended. [Mooahesh, 195 Mich
App at 564, quoting Detroit Bd of Street R
Comm’rs v Wayne Co, 18 Mich App 614, 622-
623;171 NW2d 669 (1969) (emphasis added in
Mooahesh).]

The trial court in Mooahesh found that 1988 PA
516, which amended the Individual Income Tax Act to
provide that lottery winnings are taxable, violated the
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Title-Object Clause because it repealed a section of the
Lottery Act containing a tax exemption for lottery win-
nings, which the trial court viewed as an object distinct
from the general object of raising revenue. Mooahesh,
195 Mich App at 562. This Court reversed that deter-
mination, noting that the object of 1988 PA 516 was to
raise revenue, id. at 565, and that “[t]he object of such
an act is necessarily broad-ranging and comprehen-
sive.” Id. at 566 (citation and quotation marks omit-

ted).

Revenues can be raised in any number of
ways, as history has made obvious. Taxes may
be imposed, increased, or rearranged. The ob-
ject of meeting deficiencies in state funds may
reasonably be found to include the repeal of a
tax exemption, even if that exemption does
not appear in any act specifically devoted to
taxation. While it might have been better
draftsmanship to have provided for a separate
amendment to the Lottery Act, the inclusion
of the repeal of the tax exemption provision in
an act amending the income tax laws does not
render the act in violation of the single-object
requirement. [Id. (citations, quotation marks,
and brackets omitted).]

In rejecting plaintiffs’ multiple-objects challenge
in the present cases, the trial court discussed
Mooahesh and reasoned as follows:

Just as the statute considered in
Mooahesh had as its general purpose the rais-
ing of revenues, so too was the general pur-
pose of [2014] PA 282. And just as it might
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have been “better draftsmanship” to have pro-
vided for a separate amendment repealing
§ 34 of the Lottery Act, the Legislature in en-
acting [2014] PA 282 might have been better
advised to repeal the Compact provisions in a
separate act. But like the choice to amend the
[Individual Income Tax Act] and repeal a sec-
tion of the Lottery Act in one act, the choice to
include the repeal of the Compact and amend
the MBT in one act is not a violation of the
single-object requirement.

The trial court’s analysis is convincing. The single
object, i.e., the general purpose or aim, of 2014 PA 282
is to amend 2007 PA 36, the MBT Act. This general ob-
ject was accomplished by amending provisions of the
MBT Act and by repealing the Compact. This object is
reflected in the title of 2014 PA 282, which references
the amendment of sections of 2007 PA 36 and the re-
peal of acts and parts of acts. Enacting section 1 of
2014 PA 282 provides that the Compact is repealed ret-
roactive to January 1, 2008, and provides that the re-
peal is intended to express the original intent of the
Legislature regarding the application of a section of
the MBT Act and to eliminate the apportionment elec-
tion provision in the Compact. This enacting section
thus clarifies that the repeal of the Compact and the
concomitant elimination of the apportionment election
provision is germane to the object of amending the
MBT Act in that it clarifies the appropriate method of
apportionment. In other words, the Compact and the
MBT Act are related to one another because they each
pertain to the method of apportioning the tax base.
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Thus, 2014 PA 282 does not contain diverse subjects
that have no necessary connection. Rather, the repeal
of the Compact directly relates to, carries out, and im-
plements the principal object of amending the MBT
Act.

“With regard to a title-body challenge, this Court
has indicated that the title of an act must express the
general purpose or object of the act.” Wayne Co Bd of
Comm’rs, 253 Mich App at 185. “Only the general ob-
ject and not all the details and incidents of a statute
need be indicated in the title.” Ace Tex Corp v Detroit,
185 Mich App 609, 616; 463 NW2d 166 (1990).

[I]t is not necessary that a title be an index of
all of an act’s provisions. It is sufficient that
the act centers to one main general object or
purpose which the title comprehensively de-
clares, though in general terms, and if provi-
sions in the body of the act not directly
mentioned in the title are germane, auxiliary,
or incidental to that general purpose. [City of
Livonia, 423 Mich at 501 (citations, quotation
marks, and ellipsis omitted).]

“Whether a provision is germane to its purpose de-
pends upon its relationship to the object of the act.” Ace
Tex Corp, 185 Mich App at 616. “The test is whether
the title gives fair notice to the legislators and the pub-
lic of the challenged provision. The notice aspect is vi-
olated where the subjects are so diverse in nature that
they have no necessary connection.” HJ Tucker & As-
soc, Inc, 234 Mich App at 559 (citations and quotation
marks omitted).
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Again, the title of 2014 PA 282 expresses the gen-
eral purpose or object of amending the MBT Act and
references the repeal of acts or parts of acts. Although
the title does not use the word “Compact,” the title
need not be an index of all of the act’s provisions. City
of Livonia, 423 Mich at 501. The repeal of the Compact
is germane, auxiliary, or incidental to the amendment
of the MBT Act because the elimination of the Com-
pact’s election provision is pertinent to the proper
method of apportionment of the MBT tax base. The
subjects are not so diverse in nature that they lack a
necessary connection, and neither the legislators nor
the public were deprived of notice of the challenged
provision. See also Mooahesh, 195 Mich App at 569
(“Despite [1988 PA 516’s] failure to state explicitly in
the title that the Lottery Act exemption was being re-
pealed, we are able to declare that the subjects are not
so diverse as to have ‘no necessary connection.””).

When confronting a change-of-purpose challenge,
a court must consider whether the change comprises a
mere amendment or extension of the basic purpose of
the original bill or instead introduces an entirely new
and different subject matter. Anderson v Oakland Co
Clerk, 419 Mich 313, 328; 353 NW2d 448 (1984). “[T]he
test for determining if an amendment or substitute
changes a purpose of the bill is whether the subject
matter of the amendment or substitute is germane to
the original purpose. The test of germaneness is much
like the standard for determining whether a bill is lim-
ited to a single object.” Kevorkian, 447 Mich at 461. In
Kevorkian, 447 Mich at 451-452, the bill as introduced
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would have created a commission on death and dying
to study “voluntary self-termination of life,” but the
amended bill that became law added criminal penal-
ties for assisting another person in committing suicide.
Our Supreme Court rejected a change-of-purpose chal-
lenge because the criminal penalties were an interim
measure that provided a stable environment while the
commission, the Legislature, and the citizenry studied
the matter further. Id. at 461.

With respect to 2014 PA 282, both the original and
amended bill contained provisions related to the MBT
tax base. The original purpose of SB 156 was to amend
the MBT Act in various ways, including by enacting
amendments concerning the gross receipts tax base
under the MBT. The change implemented by substitute
H-1, as enrolled as 2014 PA 282, did not introduce an
entirely new and different subject matter. Instead, it
amended or extended the basic purpose of the original
bill by retaining the original amendments and adding
other provisions, including by retroactively repealing
the Compact provisions and expressing legislative in-
tent concerning the use of the single-factor apportion-
ment formula and the elimination of the Compact’s
election provision. This was germane to the original
purpose of amending the MBT Act because, as dis-
cussed, the elimination of the Compact’s election pro-
vision was pertinent to the proper method of
apportionment under the MBT Act. Therefore, the re-
peal of the Compact was sufficiently interconnected
with the MBT Act that it fell within the basic purpose
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of the original bill. This was a far cry from the intro-
duction of an entirely new and different subject matter,
as in Toth v Callaghan, 995 F Supp 2d 774, 778 (ED
Mich, 2014), where a bill that began by allowing emer-
gency managers to reject, modify, or terminate collec-
tive bargaining agreements ended up being passed as
a bill that excluded graduate student research assis-
tants from the definition of “public employee.”

2. THE FIVE DAY RULE

Plaintiffs have also failed to establish a violation
of the Five-Day Rule. Const 1963, art 4, § 26 provides,
in relevant part: “No bill shall be passed or become a
law at any regular session of the legislature until it has
been printed or reproduced and in the possession of
each house for at least five days.”

The five-day rule and the change of pur-
pose provision were contained in the same ar-
ticle and section of the Constitution of 1908.
Const 1908, art 5, § 22. It is clear that the
function of the change of purpose provision,
both in the Constitution of 1908 and as modi-
fied in the Constitution of 1963, is to fulfill the
command of the five-day rule.

Whether measured by the title of the act
or by the title and contents of the act, the five-
day rule could be rendered ineffective without
a change of purpose provision. It is equally
clear that a change of purpose rule standing
alone would be meaningless, because any time
the purpose of a bill was changed it would be
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a new bill which could be passed immediately.
In sum, the alteration of purpose provision op-
erates as an ultimate limitation to prevent
evasion of the five-day rule. [Anderson, 419
Mich at 330 (footnotes omitted).]

“A long history underscores an intent through these
requirements to preclude last-minute, hasty legisla-
tion and to provide notice to the public of legislation
under consideration irrespective of legislative merit.”
Id. at 329.

The legislative record establishes that SB 156 was
before each house for at least five days. And as dis-
cussed earlier, there was no change of the original bill’s
purpose. Accordingly, no violation of the Five-Day Rule
occurred.

3. DISTINCT-STATEMENT CLAUSE

Finally, plaintiffs have not established a violation
of the Distinct-Statement Clause. Const 1963, art 4,
§ 32, provides: “Every law which imposes, continues or
revives a tax shall distinctly state the tax.” The pur-
pose of this provision “is to prevent the Legislature
from being deceived in regard to any measure for levy-
ing taxes, and from furnishing money that might by
some indirection be used for objects not approved by
the Legislature.” Dawson v Secretary of State, 274
Mich App 723, 747; 739 NW2d 339 (2007) (citations
and quotation marks omitted). The Distinct-Statement
Clause is violated if a statute imposes an obscure or
deceitful tax, Dukesherer Farms, Inc v Ball, 73 Mich
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App 212, 221; 251 NW2d 278 (1977), aff’d 405 Mich 1
(1979), such as when a tax is disguised as a regulatory
fee, Dawson, 274 Mich App at 740. 2014 PA 282 does
not impose or revive any tax but clarifies the Legisla-
ture’s intent regarding the method of apportionment of
the MBT’s tax base. There is nothing deceptive about
the legislation. It is clear from the title and body of
2014 PA 282 that it is amending the MBT Act. There
has been no violation of the Distinct-Statement
Clause.

J. DISCOVERY

“[Slummary disposition is premature if granted
before discovery on a disputed issue is complete. How-
ever, summary disposition is appropriate if there is no
fair chance that further discovery will result in factual
support for the party opposing the motion.” Mackey v
Dep’t of Corrections, 205 Mich App 330, 333; 517 NW2d
303 (1994) (citation omitted). As alluded to earlier,
plaintiffs wanted to engage in discovery regarding
Michigan’s participation in the Commission since
2008, which according to plaintiffs would establish
that the Compact was not in fact repealed retroactively
beginning on January 1, 2008, because Michigan in
fact participated in the Commission during the rele-
vant time.

But as we also alluded to earlier, discovery on any
of these issues would not produce relevant infor-
mation. Setting aside plaintiffs failure to cite authority
regarding the relevancy of Michigan’s participation in
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the Commission, more to the point is the fact that the
issues raised concern statutory interpretation and con-
stitutional challenges. And those issues are, as we said
before, matters of law. Elba Twp, 493 Mich at 277-278;
see also Hunter, 484 Mich at 257; GMAC, 286 Mich App
at 380. How and to what extent the state participated
in the Commission has no bearing on the meaning or
effect of the words used in the statute or the state and
federal Constitutions. Accordingly, discovery on this is-
sue did not stand a fair chance of providing support for
plaintiffs’ position.

Discovery was also not required regarding the ex-
tent of plaintiffs’ reliance on the Compact election pro-
vision. As a matter of law taxpayers do “not have a
vested right in a tax statute or in the continuance of
any tax law,” Walker, 445 Mich at 703, while states
have wide latitude in the selection of apportionment
methodologies, Moorman, 437 US at 274. And a tax-
payer’s reliance on a particular tax law is insufficient
to establish a due process violation because “[t]ax leg-
islation is not a promise, and a taxpayer has no vested
right in” a tax statute. Carlton, 512 US at 33. There-
fore, plaintiffs have not established a fair chance that
discovery on the extent of their reliance on the Com-
pact apportionment method would have led to any rel-
evant support for their position.

Plaintiffs also incorrectly contend that discovery
should have been held regarding the Legislature’s in-
tent in enacting 2014 PA 282, including internal com-
munications regarding the purpose of the legislation.
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But as we previously made clear, statements of indi-
vidual legislators generally do not comprise proper ev-
idence of legislative intent. See Chmielewski, 457 Mich
at 608 n 18; Detroit Bd of Ed, 227 Mich App at 89 n 4;
City of Williamston, 142 Mich App at 719, citing
Presque Isle, 364 Mich at 612. Hence, discovery on this
issue would not have had a fair chance of producing
support for plaintiffs’ position.

Affirmed. No costs, an issue of public importance
being involved. MCR 7.219(A).

/s/ Christopher M. Murray
/s/ Kathleen Jansen
/s/ Patrick M. Meter
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STATE OF MICHIGAN

CoUuRT OF CLAIMS

INGRAM MICRO, INC. = OPINION AND ORDER

& SUBSIDIARIES, Case No. 11-000035-MT
Plaintiff, Hon. Michael J. Talbot
v (Filed Dec. 19, 2014)
DEPARTMENT OF
TREASURY,
Defendant.

This matter comes before the Court pursuant to
its sua sponte order issued to plaintiff Ingram Micro,
Inc. to show cause why judgment should not be entered
in favor of defendant Department of Treasury (Depart-
ment) in light of the retroactive effect of 2014 PA 282
(PA 282). In addition, plaintiff has filed a motion for
summary disposition pursuant to MCR 2.116(C)(10).
The Court concludes that the Department is entitled
to judgment as a matter of law and so DENIES plain-
tiff’s motion and instead GRANTS summary disposi-
tion in favor of the Department pursuant to MCR
2.116(I)(2).

INTRODUCTION

This case is one of many cases currently pending
in the Court of Claims involving taxpayers that have
claimed refunds of tax under the Michigan Business
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Tax (MBT) Act, MCL 208.1101 et seq., based on an elec-
tion to utilize a three-factor apportionment formula
under the Multistate Tax Compact (Compact) provi-
sions, MCL 205.581 et seq.! The underlying premise of
these claims is that the elective three-factor apportion-
ment provision of the Compact, as adopted by 1969 PA
343, remained viable under the MBT Act, as enacted
by 2007 PA 36. Use of the single-factor apportionment
formula under the MBT Act, it is argued, is not man-
dated because the Compact provisions, including the
three-factor apportionment election provisions, remain
in effect.?

The validity of this argument was addressed on
July 14, 2014, by the Michigan Supreme Court in Int’l
Business Machines Corp v Dep’t of Treasury, 496 Mich
642; 852 NW 2d 865 (2014) (“IBM”). Finding that the
Legislature, in adopting the MBT Act, did not repeal
by implication the three-factor apportionment formula
as set forth in MCL 205.581 et seq., the Court con-
cluded that the taxpayer was entitled to use the Com-
pact’s three-factor apportionment formula in
calculating its 2008 taxes.

On September 11, 2014, in response to IBM, the
Legislature enacted PA 282, which retroactively re-
pealed the Compact provisions under MCL 205.581 et

1 Section 1 of 1969 PA 343, codified under MCL 205.581 et
seq., includes the provisions of the Compact originally enacted by
parties to the Compact (Member States).

2 Taxpayers in some of these cases have also argued that the

Compact provisions remain in effect with regard to the Income
Tax Act, MCL 206.1 et seq.
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seq., to January 1, 2008, and mandated the use of a
single-factor apportionment formula for purposes of
calculating MBT.

The Court now considers the retroactive applica-
tion of PA 282. Having considered the arguments made
in response to the Court’s show cause order, and for the
reasons stated below, the Court concludes that PA 282
retroactively applies to this case, and all pending MBT
refund actions filed in reliance on the Compact’s elec-
tive, three-factor apportionment formula under the for-
mer MCL 205.581 et seq.

BACKGROUND
History of the Compact

The Compact is an interstate tax agreement that
was originally enacted in 1967 by the legislatures of
seven states. The Compact was initially drafted out of
concerns of state sovereignty in reaction to the intro-
duction of federal legislation that sought to regulate
various areas of state taxation.? The original purposes
of the Compact included:

(1) facilitating proper determination of state
and local tax liability of multistate taxpayers,
including the equitable apportionment of tax

3 The legislation, which was never enacted, was introduced
in the wake of Northwestern States Portland Cement Co v Minne-
sota, 358 US 450; 79 S Ct 357; 3 L Ed 2d 421 (1959), which held
that there is no Commerce Clause barrier to the imposition of a
direct income tax on a foreign corporation carrying on interstate
business within a taxing state.
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bases and settlement of apportionment dis-
putes; (2) promoting uniformity and compati-
bility in state tax systems; (3) facilitating
taxpayer convenience and compliance in the
filing of tax returns and in other phases of tax
administration; and (4) avoiding duplicative
taxation. [US Steel Corp v Multistate Tax
Comm, 434 US 452, 456; 98 S Ct 799; 54 L. Ed
2d 682 (1978).1]

Michigan adopted the Compact provisions, effective in
1970, through enactment of 1969 PA 343.

Apportionment Formulas under the Compact
and the MBT Act

The present case, and others like it, concern two
alternative methods of apportioning income for pur-
poses of calculating MBT. Under the MBT Act, created
by 2007 PA 36,° income is apportioned by applying a
single factor apportionment formula based solely on
sales. MCL 208.1301(2). In contrast, under the Com-
pact’s election provision, income may be apportioned
using an equally-weighted, three-factor apportion-
ment formula based on sales, property and payroll. The
potential effect of electing “out” of the MBT Act’s sin-
gle-factor apportionment methodology is a reduction of
the overall apportionment percentage for companies

* The Compact was never approved by Congress, but it was
upheld against constitutional challenges in US Steel, 434 US 452.

5 For a history of business taxation in Michigan, see IBM, 496
Mich at 648-650.
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that do not have significant property and payroll lo-
cated in Michigan.

Decision in IBM

In IBM, 496 Mich 642, the Supreme Court consid-
ered the issue of whether MBT taxpayers must use a
single-factor apportionment formula as mandated by
the MBT Act or whether MBT taxpayers may elect to
apply a three-factor apportionment formula under the
Compact. The parties were asked by the Court to brief
four issues:

(1) whether the plaintiff could elect to use the
apportionment formula provided in the Mul-
tistate Tax Compact, MCL 205.581, in calcu-
lating its 2008 tax liability to the State of
Michigan, or whether it was required to use
the apportionment formula provided in the
Michigan Business Tax Act, MCL 208.1101 et
seq.; (2) whether § 301 of the Michigan Busi-
ness Tax Act, MCL 208.1301, repealed by im-
plication Article ITI(1) of the Multistate Tax
Compact; (3) whether the Multistate Tax
Compact constitutes a contract that cannot be
unilaterally altered or amended by a member
state; and (4) whether the modified gross re-
ceipts tax component of the Michigan Busi-
ness Tax Act constitutes an income tax under
the Multistate Tax Compact. [Int’] Business
Machines v Dep’t of Treasury, 494 Mich 874;
832 NW2d 388 (2013).]
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In its decision, the Court determined that for tax
years 2008 through 2010,° the Legislature did not re-
peal by implication the three-factor apportionment for-
mula as set forth in MCL 205.581 et seq., and
concluded that the taxpayer was entitled to use the
Compact’s three-factor apportionment formula in cal-
culating its 2008 taxes. The Court also concluded that
both the business income tax base and the modified
gross receipts tax base of the MBT are “income taxes”
within the meaning of the Compact. The Court did not
reach the third issue of whether the Compact consti-
tutes a contract.” On November 14, 2014, the Michigan
Supreme Court denied reconsideration. Int’l Business
Machines v Dep’t of Treasury, ___ Mich ___; 855 NW2d
512 (2014).

Retroactive Repeal of the Compact Provisions
by PA 282

On September 11,2014, 2013 SB 156 (SB 156) was
enacted into law as PA 282, amending the MBT Act
and expressly repealing the Compact provisions, as

6 The Legislature explicitly repealed the Compact apportion-
ment provisions effective January 1, 2011, through enactment of
2011 PA 40.

" Thus, this Court is bound only by the Supreme Court’s pre-
PA 282 ruling that (1) the Compact’s election provision under Ar-
ticle ITI(1) of the Compact was not implicitly repealed by enact-
ment of the MBT Act in 2008, (2) the election provision properly
applied to the modified gross receipts tax component of the MBT,
and (3) IBM could elect to use the Compact’s three-factor appor-
tionment formula in calculating its 2008 MBT liability.
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codified under MCL 205.581 to MCL 205.589. The Leg-
islature gave the Act retroactive effect by providing as
follows:

Enacting section 1. 1969 PA 343, MCL
205.581 to 205.589, is repealed retroactively
and effective beginning January 1, 2008. It is
the intent of the legislature that the repeal of
1969 PA 343, MCL 205.581 to 205.589, is to
express the original intent of the legislature
regarding the application of section 301 of the
Michigan business tax act, 2007 PA 36, MCL
208.1301, and the intended effect of that sec-
tion to eliminate the election provision in-
cluded within section 1 of 1969 PA 343, MCL
205.581, and that the 2011 amendatory act
that amended section 1 of 1969 PA 343, MCL
205.581, was to further express the original
intent of the legislature regarding the appli-
cation of section 301 of the Michigan business
tax act, 2007 PA 36, MCL 208.1301, and to
clarify that the election provision included
within section 1 of 1969 PA 343, MCL 205.581,
is not available under the income tax act of
1967, 1967 PA 281, MCL 206.1 to 206.713.

PA 282 thus amended the MBT Act to express the
“original intent” of the Legislature with regard to (1)
the repeal of the Compact provisions, (2) application of
the MBT Act’s apportionment provision under MCL
208.1301, and (3) the intended effect of the Compact’s
election provision under MCL 205.581.% The effect of

8 PA 282 also clarified that the Compact’s election provision
is not available under the income tax act of 1967, 1967 PA 281.
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the amendments, as written, retroactively eliminates
a taxpayer’s ability to elect a three-factor apportion-
ment formula in calculating tax liability under both
the MBT Act and income tax act.

PROCEDURAL SUMMARY

During the pertinent period, plaintiff was an out-
of-state corporation with business activities in Michi-
gan. Plaintiff, and other similar taxpayers, filed their
MBT returns calculating tax by taking an election un-
der Article ITI(1) of the Compact to apportion the MBT
tax base using a three-factor apportionment formula.
The returns reflected overpayments of tax, and taxpay-
ers requested refunds of these amounts. The Depart-
ment denied the refund claims, asserting that use of
the three-factor apportionment was improper and that
use of the single-factor apportionment was mandated
by MCL 208.1301. In response, taxpayers paid the tax
and filed actions in the Court of Claims.

Pending the Supreme Court’s resolution of IBM,
this Court ordered this case and other similar cases
held in abeyance. After the case was decided, the Court
lifted its order holding the cases in abeyance and or-
dered the Department to brief the Court on why IBM
496 Mich 642, should not control the disposition of
these cases. After the Legislature enacted PA 282 that
retroactively repealed the Compact provisions, the
Court issued the show cause order concerning that leg-
islation. Plaintiff also filed a motion for summary
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disposition. The Court now considers the arguments
against retroactive application of PA 282.

LEGAL ANALYSIS

I. THE UNILATERAL REPEAL OF THE
COMPACT PROVISIONS BY ENACTMENT
OF PA 282 WAS A PERMISSIBLE EXER-
CISE OF THE LEGISLATURE’S SOVER-
EIGN AUTHORITY TO LEGISLATE

The Court first considers whether the Legislature
was authorized to unilaterally repeal the Compact pro-
visions by enacting PA 282. This determination will de-
pend on an analysis of (1) whether the Compact
created a binding contract with Member States, (2)
whether enactment of PA 282 impaired contractual ob-
ligations under the federal or state constitutional Con-
tracts Clauses, and (3) under Michigan law, whether
1969 PA 343 could restrict subsequent legislatures
from repealing the Compact provisions. For the follow-
ing reasons, the Court concludes that the Legislature
acted constitutionally and within its sovereign author-
ity to legislate when it repealed the Compact provi-
sions through enactment of PA 282.

A. THE COMPACT IS NOT A BINDING
CONTRACT

In evaluating whether repeal of the Compact by
application of PA 282 unconstitutionally impairs a con-
tract or whether a future legislature is bound to the
provisions created by 1968 PA 343, there must first be
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a determination that a contract exists. See IBM, 496
Mich at 681 (McCORMACK, dJ., dissenting).

1. The Compact Lacks the “Classic In-
dicia” of a Binding Interstate Com-
pact under Federal Compact Law

The United State Supreme Court has recognized
that not all interstate compacts are binding contracts
that restrict future legislatures. See Northeast Ban-
corp, Inc v Bd of Governors, 472 US 159; 105 S Ct 2545;
86 L Ed 2d 112 (1985). While a Congressionally-
approved interstate compact has the force of federal
law and is binding on Member States,’ an interstate
compact that has not been approved by Congress, such
as the Compact here, can be either a binding interstate
compact or merely an advisory compact.!°

The test for distinguishing between an advisory
compact and a binding interstate compact is set forth
in Northeast Bancorp, as further explained in Seattle
Master Builders Ass’n v Pacific Northwest Electric
Power, 786 F2d 1359, 1363 (CA 9, 1986). The three
“classic indicia” of a binding interstate compact are: (1)

® The Compact Clause of the US Constitution, art I, §10, cl 3,
provides, “No State shall, without the Consent of the Congress,
.. .enter into any Agreement or Compact with another State. . . .”

10 Advisory interstate compacts have no formal or regulatory
enforcement mechanisms and are intended to study and make
recommendations on interstate problems. Broun, et al, The Evolv-
ing Use and the Changing Role of Interstate Compacts: A Practi-
tioner’s Guide (2006), p 13.
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the establishment of a joint regulatory body, (2) the re-
quirement of reciprocal action for effectiveness, and (3)
the prohibition of unilateral modification or repeal.
Northeast Bancorp, 472 US at 175; Seattle Master
Builders, 786 F2d at 1363. Looking at the three indicia
of a binding interstate compact, the Compact has none
of these features and is more properly characterized as
a non-binding advisory compact.

a. The Compact did not establish a
joint regulatory agency

A hallmark of an advisory compact, as opposed a
binding contract, is that advisory compacts “cede no
state sovereignty nor delegate any governing power to
a compact-created agency.” Broun, et al, The Evolving
Use and the Changing Role of Interstate Compacts: A
Practitioner’s Guide (2006), p 14. When the Compact,
through Article VI, established the Multistate Tax
Commission (Commission),!! no governing or regula-
tory powers were conferred. Enumerated in Article VI,
the powers of the Commission are (1) to study state
and local tax systems, (2) to develop and recommend
proposals for greater uniformity, and (3) to compile in-
formation helpful to the states.!?> None of these pur-
poses is regulatory, and it in no way indicates a
delegation of sovereign authority to tax.

The conclusion that the Compact did not cede
state authority or governing power to the Commission

11 MCL 205.581, Art VI.
12 Id. at Art VI(3).
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was expressly acknowledged by the Court in US Steel
Corp:

[The Compact] does not purport to au-
thorize the Member States to exercise any
powers they could not exercise in its absence.
Nor is there any delegation of sovereign power
to the Commission; each State retains com-
plete freedom to adopt or reject the rules and
regulations of the Commission. [Emphasis

added.] [US Steel Corp, 434 US at 473.]

In summary, the Compact, by its terms, does not create
a regulatory body.

b. The Compact does not require re-
ciprocal action

There is nothing reciprocal about the Compact’s
provisions. Each member state operates its respective
tax systems independently from the tax systems of
other Member States, and the determination of tax in
one state is generally independent of the determina-
tion in another state. With respect to apportionment
formulas, in particular, Articles II1(1) and IV’s applica-
tion in one member state has no bearing on another
state. And the functionality of one member state’s ap-
portionment methodology does not hinge on whether
another member state’s apportionment methodology is
reciprocal in nature. As the Supreme Court recognized
in Moorman Mfg Co v Bair, 437 US 267, 274; 98 S Ct
2340; 57 L Ed 2d 197 (1978), “the States have wide lat-
itude in the selection of apportionment formulas.” Con-
sistent with Moorman, a Member State’s decision to
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allow or eliminate a certain apportionment formula is
unaffected by the choice of formula that another mem-
ber state has made.

c. The Compact allows unilateral
withdrawal and modification

Under the express terms of the Compact, Member
States are free to unilaterally withdraw at any time
without notice to another member state. MCL 205.581,
Art X(2) (“Any party state may withdraw from this
compact by enacting a statute repealing the same.) See
also US Steel, 434 US at 473 (“[E]lach State retains
complete freedom to adopt or reject the rules and reg-
ulations of the Commission.”) Thus unilateral with-
drawal is clearly permitted under the Compact.

Whether unilateral modification is permitted un-
der the Compact is less clear and is not directly ad-
dressed under the Compact. However, three factors
lead to a conclusion that Member States did not intend
to restrict their ability to vary terms of the Compact.
First, as pointed out recently by the United States Su-
preme Court, “States rarely relinquish their sovereign
powers, so when they do we would expect a clear indi-
cation of such devolution, not inscrutable silence.” Tar-
rant Regional Water Dist v Herrmann,____ US __ ;133
S Ct 2120, 2133; 186 L Ed 2d 153 (2013). Because there
is no such “clear indication” under the terms of the
Compact that states are prevented from asserting
their sovereign powers to legislate and vary the Com-
pact’s terms, it is reasonable to conclude that the
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parties were free to unilaterally amend the Compact
provisions, including Articles ITI(1) and IV.

Second, language in the Compact that it “shall be
liberally construed as to effectuate the purposes
thereof,” supports an interpretation that flexibility in

administering Compact provisions was contemplated.
MCL 205.581, Art XII.

Third, the Member States’ course of performance
shows that unilateral amendments to or withdrawals
from the Compact have long been accepted. As pointed
out by the dissent in IBM, 496 Mich at 681-682,
“[M]ember [S]tates did not view strict adherence to Ar-
ticles III and IV as a binding contractual obligation, as
Compact members have deviated without objection
from other members.”'® Moreover,

“It bears emphasizing that Compact
members have not only refrained from bring-
ing legal action against one another for devi-
ating from Articles III and IV, they have
endorsed the Commissioner’s interpretation
of the Compact: in the Gillette [Co v Franchise
Tax Bd, 151 Cal Rptr 3d 106; 291 P3d 327
(2013)] litigation, all of the member states
jointly filed an amicus brief urging the Su-
preme Court of California to reject the lower

13 As summarized in Hellerstein & Hellerstein, State Taxa-
tion (2014), the course of performance of states with regard to the
Compact provisions generally, and the elective apportionment
provisions specifically, shows that unilateral repeal and modifica-
tions to the Compact provisions have been widespread.
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court’s construction of the Compact as a bind-
ing contract. [IBM, 496 Mich at 682 n 7
(McCORMACK, J., dissenting).]

Because the Compact fails to create a regulatory
body, contemplates no reciprocal actions, and contains
no bar to unilateral deviations or repeal, the Court con-
cludes that none of the “classic indicia” of a binding
compact exist. Rather than a binding interstate con-
tract, it is more properly interpreted as an advisory
compact that did not act to bind future legislatures.

2. The Compact is not a Binding Con-
tract under Michigan Law

Because it was not congressionally-approved, the
Compact is governed by state law. See Doe v Young Ma-
rines of The Marine Corps League, 277 Mich App 391,
399; 745 NW2d 168 (2007) (finding that Michigan
courts are not bound to follow a federal court’s inter-
pretation of state law.) See also McComb v Wambaugh,
934 F2d 474, 479 (CA 3, 1991) (finding that because a
non-Congressionally approved compact does not ex-
press federal law, it must be construed as state law.)
Michigan law therefore governs the interpretation of
the Compact.

In Michigan, there is a “strong presumption that
statutes do not create contractual rights.” Studier v
Mich Pub Sch Employees’ Retirement Bd, 472 Mich
642, 661; 698 NW2d 350 (2005). “In order for a statute
to form the basis of a contract, the statutory language
must be plain and susceptible of no other reasonable
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construction than that the Legislature intended to be
bound to a contract.” Id. at 662 (quotation marks and
citation omitted). As noted in the dissent in IBM,
“[t]his presumption is grounded in the principle that
‘surrenders of legislative power are subject to strict
limitations that have developed in order to protect the
sovereign prerogatives of state governments.’” IBM,
496 Mich at 682 (McCORMACK, dJ., dissenting), quoting
Studier, 472 Mich at 661.

There are no words in the Compact, as adopted by
the Legislature under 1969 PA 343, that indicate that
the state intended to be bound to the Compact, and
specifically to Article III(1). Therefore, the presump-
tion must be that the state did not surrender its legis-
lative power to require use of a particular
apportionment formula. Such interpretation comports
with the Supreme Court’s recognition of “the basic
principle[] that the States have wide latitude in the
selection of apportionment formulas....” Moorman,
437 US at 274. This interpretation is also consistent
with the Court’s recent acknowledgment that states
“do not easily cede their sovereign powers. ...” Tar
rant, 133 S Ct at 2132. Because there is no clear indi-
cation under MCL 205.581 that the state contracted
away its ability to either select an apportionment for-
mula that differs from the Compact, or to repeal the
Compact altogether, the Court concludes that no
contractual obligation was created by enactment of
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1969 PA 343 that would prohibit the enactment of PA
282 .14

B. REPEAL OF THE COMPACT BY PA 282
DOES NOT VIOLATE THE CONTRACTS
CLAUSES OF THE STATE OR FED-
ERAL CONSTITUTIONS

The United States Constitution provides, “No
State shall . . . pass any . . . Law impairing the Obliga-
tion of Contracts....” US Const, art I, § 10, cl 1. The
Michigan Constitution provides: “No . . . law impairing
the obligation of contract shall be enacted.” Const
1963, art 1, §10. “Statutes are presumed to be consti-
tutional, and courts have a duty to construe a statute
as constitutional unless its unconstitutionality is
clearly apparent.” In re Request for Advisory Opinion

14 Even if the Compact could somehow be construed as a
binding contract under Michigan law, the Member States’ course
of performance supports a determination that Member States ei-
ther waived or modified the Compact’s terms under Articles I1I(1)
and IV, or materially breached the terms under Articles ITI(1) and
IV well before the repeal of the Compact provisions under PA 282.
See n 12. In addition, as suggested in the dissenting opinion in
IBM, taxpayers would have no standing to enforce the terms of
any purported contract that was made with Member States.

[I]t is not entirely clear to me why IBM has standing to
enforce the Compact as a contract, given that IBM is
neither a party to the Compact nor is it clear that they
were intended as a third-party beneficiary. See Schmal-
feldt v North Pointe Ins Co, 469 Mich 422; 670 NW2d
651 (2003); MCL 600.1405. In any event, because I con-
clude that no such contractual relationship was formed,
I find it unnecessary to address this issue sua sponte.
[IBM at 681 n 5 (McCORMACK, J., dissenting).]
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Regarding Constitutionality of 2011 PA 38, 490 Mich
295, 307; 806 NW2d 683 (2011) (citation and quotation
marks omitted). In addition, “‘[t]he presumption of
constitutionality is especially strong’” when tax legis-
lation is concerned. Id. at 308 (citation omitted).

As discussed earlier, the Compact creates no bind-
ing contract, and therefore the Legislature’s repeal of
the Compact by PA 282 does not impair an obligation
of contract in violation of the Michigan or United
States Constitutions.

C. BECAUSE LEGISLATURES CANNOT
BIND SUBSEQUENT LEGISLATURES
UNDER MICHIGAN LAW, 1969 PA 343
DOES NOT RESTRICT THE ABILITY
OF A SUBSEQUENT LEGISLATURE TO
CORRECT AN ERROR, EITHER PRO-
SPECTIVELY OR RETROACTIVELY

Generally, legislatures have the power to repeal
legislation and are not bound by the acts of prior legis-
latures, so long as existing contractual obligations are
not impaired. See, e.g., Studier, 472 Mich at 660;
LeRoux v Secretary of State, 465 Mich 594, 615-616;
640 NW2d 849 (2002). See also Atlas v Wayne Co Board
of Auditors, 281 Mich 596, 599; 275 NW 507 (1937)
(“The power to amend and repeal legislation as well as
to enact it is vested in the legislature, and the legisla-
ture cannot restrict or limit its right to exercise the
power of legislation by prescribing modes of procedure
for the repeal or amendment of statutes; nor may one
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legislature restrict or limit the power of its succes-
sors”). The principle that one legislature cannot bind a
succeeding legislature is thus derived from the consti-
tutional power of the Legislature to legislate. Const
1963, art 4, § 1. As discussed earlier, no contract was
created by enactment of the Compact provisions. Thus,
the Legislature’s constitutional right to change, amend
or repeal the law could not be restricted by enactment
of 1969 PA 343. Studier, 472 Mich at 660. Therefore,
the Legislature, by enacting PA 282 to correct its draft-
ing error contained in 2007 PA 36, acted within the
scope of its legislative powers as vested in it by the
Michigan Constitution.

Moreover, correcting the drafting errors from 2007
PA 36 by repeal of the Compact provisions through PA
282 is consistent with the intent of the Legislature in
enacting 1969 PA 353. This is evidenced by the lan-
guage of Article X of the Compact:

Any party state may withdraw from this
compact by enacting a statute repealing the
same. No withdrawal shall affect any liability
already incurred by or chargeable to a party
state prior to the time of such withdrawal.
[MCL 205.581, Art X(2).]

“When interpreting a statute, courts must ascertain
the legislative intent that may reasonably be inferred
from the words expressed in the statute.” Andrie Inc v
Dep’t of Treasury, 496 Mich 161, 167; 853 NW2d 310
(2014) (quotation marks omitted). This requires the
Court to consider “the plain meaning of the critical
word or phrase as well as its placement and purpose in
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the statutory scheme.” Id. (citations and quotation
marks omitted).

It is clear from the language of Article X(2) that in
1969 the Legislature contemplated the possibility of
future withdrawal from the Compact. Withdrawal
from the Compact provisions by PA 282 is therefore
consistent with the Legislature’s intent. The Court re-
jects any argument that under Article X(2) repeal of
the Compact can be prospective only. As made clear by
the enacting provisions of PA 282, the repeal of the
Compact provisions was intended to apply prospec-
tively from January 1, 2008. Because it is this Court’s
duty to carry out the intent of the Legislature, repeal
of the Compact provisions by PA 282 must be given ef-
fect.

D. CONCLUSION

The Court concludes that the Compact did not cre-
ate a binding contract with Member States, but it was
merely an advisory compact. Because no contract was
created under federal Compact or Michigan law, there
was no impairment of contractual obligations and
therefore no violations of the Contracts Clauses of the
federal or state constitutions. Finally, inasmuch as
there is no impairment of contractual obligations, the
Legislature was free to amend or repeal 1969 PA 343.
Thus this Court must give effect to and apply the in-
tent of PA 282 as a valid expression of the Legislature’s
sovereign and constitutional authority to legislate.
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II. THE RETROACTIVE APPLICATION OF
PA 282 DOES NOT VIOLATE OTHER PRO-
VISIONS OF THE STATE OR FEDERAL
CONSTITUTIONS

Other constitutional arguments against the retro-
active application of PA 282 concern due process, sep-
aration of powers, the Commerce Clause, and the First
Amendment’s right to petition.’® These arguments
have no merit.

It is well settled that a tax act is not necessarily
unconstitutional because it is retroactive. Welch v
Henry,305US 134,147;59 S Ct 121;83 L Ed 87 (1938).
A statute is presumed constitutional unless there is a
clear showing to the contrary. Ammex, Inc v Dep’t of
Treasury, 273 Mich App 623, 635; 732 NW 2d 116
(2007); Gen Motors Corp v Dep’t of Treasury, 290 Mich
App 355, 369; 803 NW 2d 698 (2010). In addition, a tax-
ing statute must be shown to “clearly and palpably vi-
olate the fundamental law before it will be declared
unconstitutional.” Ammex, 273 Mich App at 635-636
(citation and internal quotation marks omitted). For

15 Contracts Clause arguments are relevant in the context of
whether a contract that was allegedly entered into vis-a-vis the
adoption of the Compact, and for reasons discussed earlier, must
fail. As to whether the retroactive application of a tax statute
would generally implicate the Contracts Clauses of the Michigan
or United States Constitutions, taxes are not considered contrac-
tual in nature, but are instead statutory. Welch v Henry, 305 US
134, 146; 59 S Ct 121; 83 L. Ed 87 (1938). Any further discussion
of whether PA 282 violates the Contracts Clauses is unnecessary.
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the following reasons, the presumption that PA 282 is
constitutional remains intact.

A. RETROACTIVE APPLICATION OF PA
382 DOES NOT VIOLATE DUE PRO-
CESS

PA 282’s retroactive application does not violate
due process of law. First, taxpayers have no vested in-
terests in tax laws, and therefore no valid claim that
an interest in “life, liberty, or property” has been de-
prived by retroactive application of PA 282. Second, the
Legislature had a legitimate purpose for giving retro-
active effect to PA 282. And third, the period of retro-
activity of PA 282 is rationally related to that purpose.

1. Taxpayers have No Vested Interests

“The due process clauses of the United States and
Michigan Constitutions apply when government ac-
tions deprive a person of a liberty or property interest.”
Edmond v Dep’t of Corrections, 143 Mich App 527, 533;
373 NW2d 168 (1985). To determine whether the Due
Process Clause applies, courts look to the nature of the
interest at stake. Id. A property interest must be a
vested right to be protected under due process. Detroit
v Walker, 445 Mich 682, 698-699; 520 NW2d 135
(1994).

In United States v Carlton, 512 US 26; 114 S Ct
2018; 129 L Ed 2d 222 (1994), the Supreme Court spe-
cifically rejected the argument that the taxpayer had
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a viable vested right in tax legislation. Id. at 33. It ex-
plained that “[t]ax legislation is not a promise, and a
taxpayer has no vested right in the Internal Revenue
Code.” Id. The Michigan Court of Appeals has also
made clear that a taxpayer “does not have a vested
right in a tax statute or in the continuance of any tax
law.” Gen Motors Corp, 290 Mich App at 371. See also
Walker, 445 Mich at 703; GMAC v Treasury Dep’t, 286
Mich App 365, 377-378; 781 NW2d 310 (2009). Simi-
larly, no taxpayer has a vested right in a tax refund
based on the continuation of the Compact election pro-
visions, and any due process claim must fail.

2. The Legislature had a Legitimate
Purpose for Giving Retroactive Ef-
fect to PA 282

Not only are taxpayers’ rights not vested here, but
there are no substantive due process violations impli-
cated by the retroactive application of PA 282. The test
for determining whether due process has been violated
by retroactive tax legislation was set forth by the Su-
preme Court in Carlton, 512 US 26. Under Carlton, a
statute’s retroactive application satisfies due process
if: (1) it is supported by a legitimate legislative pur-
pose, and (2) it is rationally related to that legislative
purpose. Carlton, 512 US at 30.

In enacting PA 282 and giving it retroactive effect,
the Legislature had a legitimate purpose: to protect
state revenues. The potential ramifications of not
giving retroactive effect to PA 282 were made clear in
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the Senate Fiscal Agency’s legislative analysis of SB
156:1¢

The first enacting section of the bill would ret-
roactively repeal the State’s enactment of the
Multistate Tax Compact, effective January 1,
2008. As a result, taxpayers filing under the
MBT would not be allowed to use alternative
apportionment calculations provided under
the Compact when computing a Michigan tax
base. While the Department of Treasury has
not allowed taxpayers to use these alternative
calculations, the Michigan Supreme Court’s
recent decision in IBM Corp. v Department of
Treasury may enable certain taxpayers to use
these calculations, and the Department esti-
mates that approximately $1.1 billion in re-
funds would be paid as a result. Because MBT
revenue is directed to the General Fund, these
refunds would reduce General Fund revenue,
and the bill would prevent a reduction in Gen-
eral Fund revenue of $1.1 billion. [Senate Leg-
islative Analysis, SB 156, September 10, 2014,
p 5. (Emphasis added.)]

Furthermore, as was recognized by the Court in Gen
Motors, 290 Mich App at 373, a legislature’s purpose to

16 Although legislative bill analyses are not official state-
ments of legislative intent, they nonetheless can have probative
value. See, e.g., North Ottawa Community Hosp v Kieft, 457 Mich
394, 406 n 12; 578 NW2d 267 (1998); Nemeth v Abonmarche Dev,
Inc, 457 Mich 16, 2729; 576 NW2d 641 (1998); People v Grant, 455
Mich 221, 240-241; 565 NW2d 389 (1997); Travis v Dreis & Krump
Mfg Co, 453 Mich 149, 164-166, 551 NW2d 132 (1996) (opinion by
BovLE, J.).



App. 101

“mend a leak in the public treasury or tax revenue” is
legitimate. See also Carlton, 512 US at 32 (finding a
legitimate governmental purpose where the Internal
Revenue Code was retroactively amended for purposes
of correcting a legislative error that would have “cre-
ated a significant and unanticipated revenue loss.”)

Here, PA 282 served the legitimate governmental
purpose of fixing a legislative error and preventing the
potential loss of over $1 billion of MBT revenues in the
form of tax refunds from overpayments.

3. Retroactive Application of PA 282 is
a Rational Means of Furthering this
Legitimate Purpose

In addition to having a legitimate legislative pur-
pose of preventing a catastrophic fiscal shortfall, the
retroactive application of PA 282 is also a rational
means of furthering this legitimate purpose. In Gen
Motors, 290 Mich App at 375, the Court of Appeals
found that whether a retroactive tax law met the ra-
tional means prong of Carlton includes a consideration
of whether the retroactive period is “modest” as tested
against the “totality of circumstances.” In determining
that a five-year look back period was a rational means
of accomplishing the prevention of revenue loss, the
Court looked to whether (1) the retroactive amend-
ment created a “wholly new tax,” (2) the taxpayer acted
in reliance on an expectation its activity would not be
taxed, (3) how promptly the Legislature acted to cor-
rect the problem leading to loss in revenue, and (4) the
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period of time to which the amendment retrospectively
applies.

Applying the “totality of circumstances” here, the
retroactive application of PA 282 does not exceed the
modest limitation of the Due Process Clause and is a
rational means of accomplishing the Legislature’s pur-
pose of stemming revenue losses.

First, PA 282 does not reach back in time to assess
a “wholly new tax” on long-concluded transactions, but
rather it confirmed that single-factor apportionment
under the MBT was mandatory and that an election to
use a three-factor apportionment formula could not be
made.

Second, as a matter of law, there can be no valid
claim that an MBT taxpayer acted in reliance on an
expectation that for the MBT its income would be ap-
portioned by the three-factor apportionment provision.
As the Supreme Court recognized in Moorman, 437 US
267, the states have wide latitude in the selection of an
apportionment methodology. Moreover, it is also well
established that a taxpayer does not have a vested
right in a tax statute or in the continuance of any tax
law. Walker, 445 Mich at 703; Ludka v Dep’t of Treas-
ury, 155 Mich App 250; 399 NW2d 490 (1986). And as
Carlton, 512 US at 33, made clear, even where a tax-
payer has detrimentally relied on a tax statute, this
does not result in a constitutional violation:

Although Carlton’s reliance is uncontested —
and the reading of the original statute on
which he relied appears to have been correct
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— his reliance alone is insufficient to establish
a constitutional violation. Tax legislation is
not a promise, and a taxpayer has no vested
right in the Internal Revenue Code. [Emphasis
added.]

Because taxpayers do not, as a matter of law, have
a reliance interest in any particular apportionment
formula a state chooses in dividing the income of mul-
tistate taxpayer, this Court rejects any assertion that
a taxpayer would have changed its behavior or struc-
tured its affairs differently had it known that the Com-
pact’s elective provision was no longer available.

Third, the Legislature acted promptly in correct-
ing its error. Not until July 14, 2014, when the Court
decided IBM, was it made clear to the Legislature that
2007 PA 36 was defective. SB 156, H-1, which added
the retroactive repeal of the Compact, provisions, was
introduced on September 9, 2014, and was enacted into
law on September 11, 2014.

Fourth, the period of time to which the amend-
ment applies was modest, particularly in light of the
time frames of other retroactive legislation that Mich-
igan courts and those of other jurisdictions have held
were within the modesty limits of the Due Process
Clause. For example, in Gen Motors, 290 Mich App 355,
the Court concluded that a five-year retroactive period
(eleven years as applied to the specific taxpayer’s tax
years) was modest. In GMAC, 286 Mich App 365, the
Court upheld a law with a seven-year retroactive pe-
riod. See also Enterprise Leasing Co v Arizona Dep’t of
Revenue, 221 Ariz 123; 211 P3d 1 (Ariz Ct App, 2008)
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(six year period); King v Campbell Co, 217 SW3d 862
(Ky Ct App, 2006) (upholding 2005 legislation that de-
nied refunds of taxes overpaid since 1986 under 2004
judicial decision); Miller v Johnson Controls, Inc, 296
SW3d 392 (Ky, 2009) (upholding 2000 legislation retro-
actively ratifying 1988 tax-agency policy that a 1994
judicial decision overruled); Zaber v City of Dubuque,
789 NW2d 634 (Iowa, 2010) (five-and-one-half years);
Licari v Comm’r,946 F2d 690 (CA 9, 1991) (four years);
Tate & Lyle, Inc v Comm’r of Internal Revenue, 87 F3d
99 (CA 3, 1996) (six years); Montana Rail Link, Inc v
United States, 76 F3d 991 (CA 9, 1996) (four years).

All of these factors lead to the conclusion that the
Legislature’s means of stemming the loss of revenues,
by giving retroactive effect to PA 282, was a rational
means of furthering a legitimate governmental pur-
pose.

B. RETROACTIVE APPLICATION OF PA
282 DOES NOT VIOLATE PRINCIPLES
OF SEPARATION OF POWERS

In addition to being a rational means of achieving
a legitimate purpose, PA 282 does not violate the prin-
ciple of separation of powers under the Michigan Con-
stitution. The Separation of Powers Clause is set forth
in Const 1963, art 3, § 2:

The powers of government are divided
into three branches; legislative, executive and
judicial. No person exercising powers of one
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branch shall exercise powers properly belong-
ing to another branch except as expressly pro-
vided in this constitution.”

With respect to retroactive legislation, the Legis-
lature is permitted to retroactively change legislation,
so long as it does not [sic] “not reverse a judicial deci-
sion or repeal a final judgment.” GMAC, 286 Mich App
at 380; Romein v Gen Motors Corp, 436 Mich 515, 536-
537; 462 NW2d 555 (1990), aff’d 503 US 181; 112 S Ct
1105; 117 L Ed 2d 328 (1992). See also Wylie v City
Comm’n of Grand Rapids, 293 Mich 571; 292 NW 668
(1940). Furthermore, a legislature is entitled to correct
its own mistakes though retroactive legislation. See
Gen Motors, 290 Mich App at 373.

By enacting PA 282, the Legislature acted within
its authority to legislate by correcting a mistake made
clear to it by the Court in IBM. PA 282 did not purport
to overturn the IBM decision, nor did it repeal the final
judgment as it applied to the plaintiff. The Court’s

17" As expressly provided in the Constitution, the legislative
power is vested in a senate and a house of representatives, Const
1963, art 4, § 1; the executive power is vested in the governor,
Const 1963, art 5, § 1 Sec. 1; and the judicial power is vested ex-
clusively in the courts, Const 1963, art 6, § I. Pursuant to these
powers, it is the legislature’s duty to state what the law is, it is
the judiciary’s role to interpret this law, and it is and it is[sic] the
executive branch’s obligation to enforce the law as written and as
interpreted by the judiciary. 1 Official Record, Constitutional Con-
vention 1961, pp 601-602 (“[H]e who makes a law shall not enforce
it, nor sit in judgment upon it; that he who enforces a law shall
not make or change it nor shall he judge of its violation; and he
who sits in judgment shall have neither made the law nor en-
forced it.”)
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holding in IBM was limited to a finding that there was
no implicit repeal of the Compact apportionment pro-
visions through enactment of 2007 PA 36, and PA 282
does not conflict with or disturb this ruling. Through
enactment of PA 282, the Legislature took steps to ret-
roactively repeal the Compact provisions explicitly,
clarifying its original intent in enacting the MBT. Such
action did not impinge upon the judiciary’s functions
in violation of the separations [sic] of powers.

Although IBM left unresolved the issue of whether
the retroactive repeal of the Compact provisions would
be constitutional, both the majority and the concurring
opinions suggest that an explicit, retroactive repeal of
the Compact provisions, effective January 1, 2008,
could have led to a different result.!® Rather than devi-
ating from the Court’s opinion, PA 282’s explicit, retro-
active repeal of the Compact provisions is consistent
with the language in IBM suggesting that retroactive
repeal would be an appropriate legislative response to

18 Discussing 2011 PA 40, which retroactively repealed the
Compact apportionment provisions effective January 1, 2011, the
majority stated that “[t]here is no dispute that the Legislature
specifically intended to retroactively repeal the Compact’s elec-
tion provision for taxpayers subject to the [MBT] beginning Jan-
uary 1, 2011. The Legislature could have — but did not — extend
this retroactive repeal to the start date of the [MBT].” IBM, 496
Mich at 659. (Emphasis added.) See also concurring opinion of
Justice Zahra, noting that “the [MBT’s] exclusive apportionment
method remains in conflict with the election provision of the Com-
pact. This conflict, in my view, is easily resolved because the Leg-
islature in 2011 also expressly supplemented the Compact.” Id. at
669. (Emphasis added.)
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the challenges being made. The Legislature did not vi-
olate the separation of powers doctrine when it passed
the retroactive amendments under PA 282.

C. PA282DOES NOT VIOLATE THE COM-
MERCE CLAUSE

PA 282 does not violate the Commerce Clause??,
which prohibits state laws that (1) facially discrimi-
nate against interstate commerce, (2) have a discrimi-
natory effect, or (3) are enacted for a discriminatory
purpose. Caterpillar Inc v Dep’t of Treasury, 440 Mich
400, 422-425; 488 NW2d 182 (1992). Under the
dormant Commerce Clause, states may not discrimi-
nate against interstate commerce by “unduly bur-
den[ing] interstate commerce.” Quill Corp v North
Dakota, 504 US 298, 312; 112 S Ct 1904; 119 L Ed 2d
291 (1992) (citations omitted). PA 282 neither discrim-
inates against, nor unduly burdens, interstate com-
merce.

First, PA 282 is not facially discriminatory. Facial
discrimination requires an “explicit discriminatory de-
sign to the tax.” Amerada Hess Corp v Dir, 490 US 66,
75; 109 S Ct 1617; 104 L Ed 2d 58 (1989). The text of
PA 282 makes clear, on its face, that no taxpayer, re-
gardless of location, can elect the three-factor appor-
tionment.

Second, PA 282 has no discriminatory effect. The
effect of PA 282 is that no taxpayer, whether in-state

1% US Const, art I, § 8, cl 3.
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or out-of-state, can make an election to apply a three-
factor apportionment for MBT purposes. As the United
States Supreme Court made clear in Moorman, 437 US
267, requiring a single-factor apportionment formula
does not have the effect of discriminating against an
out-of-state taxpayer.

In addition, PA 282 was not enacted for a discrim-
inatory purpose, but rather sought to clarify the origi-
nal intent of the 2007 Legislature with respect to all
taxpayers, both in-state and out-of-state. Any claims
made that PA 282 violates the Commerce Clause of the
United States Constitution must therefore fail.

D. PA 282 DOES NOT VIOLATE THE FIRST
AMENDMENT PETITION CLAUSE

Neither does PA 282, by retroactively revoking
taxpayers’ right to petition the Department and appeal
to a court for a refund of tax, violate their First Amend-
ment right to petition the government.

The right of citizens to petition the government for
redress of grievances is specifically guaranteed by the
United States and Michigan Constitutions. US Const
Amend I; Const 1963, art 1, § 3. This right is not un-
limited, however, and “may be circumscribed to the ex-
tent necessary to achieve a valid state objective.”
Jackson Co Ed Ass’n v Grass Lake Community Sch Bd
of Ed, 95 Mich App 635, 641-642; 291 NW2d 53 (1979).

The Supreme Court has long made clear that the
First Amendment does not require the government to
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listen to individuals or to respond to individual griev-
ances. In Bi-Metallic Investment Co v State Bd of
Equalization, 239 US 441; 36 S Ct 141; 60 L Ed 372
(1915), the Court responded to a real estate owner’s ar-
gument that it had no opportunity to be heard in oppo-
sition to a legislative tax valuation increase by stating:

Where a rule of conduct applies to more
than a few people it is impracticable that eve-
ryone should have a direct voice in its adop-
tion. The Constitution does not require all
public acts to be done in town meeting or an
assembly of the whole. Generally statutes
within the state power are passed that affect
the person or property of individuals, some-
times to the point of ruin, without giving them
a chance to be heard. Their rights are pro-
tected in the only way that they can be in a
complex society, by their power, immediate or
remote, over those who make the rule. [Id. at
445 (emphasis added).]

See also Smith v Arkansas State Highway Employees,
Local 1315, 441 US 463, 464-465; 99 S Ct 1826; 60 L
Ed 2d 360 (1979) (finding that the Arkansas Highway
Commission did not have an affirmative obligation un-
der the First Amendment “to listen, to respond or, in
this context, to recognize the association and bargain
with it.”)

The Supreme Court’s analysis in Bi-Metallic In-
vestment applies here. There is no merit to any argu-
ment that the retroactive application of PA 282
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violates a taxpayers’s First Amendment right to peti-
tion the government. Taxpayers’ First Amendment
rights on matters of tax legislation — whether prospec-
tive or retroactive — are properly protected by taxpay-
ers’ power over those who “make the rule[s]” — that is,
the Legislature. Bi-Metallic Investment, 239 US at 445.
While the Court has an obligation, within jurisdic-
tional limits, to respond to taxpayers’ grievances with
respect to individual overpayments of tax, it is under
no constitutional obligation under the First Amend-
ment to answer to taxpayers about general validity of
the legislation itself. Thus application of PA 282 does
not violate a taxpayer’s First Amendment rights.

Moreover, to the extent that PA 282 may impact
taxpayers’ procedural rights of petitioning the court for
a refund of tax, these rights are properly safeguarded
under rights of due process, which “affirmatively re-
quire[s] the government to provide meaningful proce-
dural opportunities in response to judicial petitions,
far and above any required by the First Amendment
standing alone.” Andrews, A Right of Access to Court
Under the Petition Clause of the First Amendment: De-
fining the Right, 60 Ohio St L. J 557, 634 (1999). And
as the Court has already discussed, plaintiff’s consti-
tutional rights of due process have been satisfied with
respect to the application of PA 282.
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IIT. THERE WERE NO PROCEDURAL VIOLA-
TIONS THAT BAR APPLICATION OF PA 282

A. THE TITLE-OBJECT CLAUSE OF THE
MICHIGAN CONSTITUTION WAS NOT
VIOLATED

PA 282 satisfies the Title-Object Clause of the
Michigan Constitution. This clause states:

No bill shall be altered or amended on its pas-
sage through either house so as to change its
original purpose as determined by its total
content and not alone by its title. [Const 1963,
art 4, § 24.]

PA 282 is titled as follows:

AN ACT to amend 2007 PA 36, entitled “An
act to meet deficiencies in state funds by
providing for the imposition, levy, computa-
tion, collection, assessment, reporting, pay-
ment, and enforcement of taxes on certain
commercial, business, and financial activities;
to prescribe the powers and duties of public
officers and state departments; to provide for
the inspection of certain taxpayer records; to
provide for interest and penalties; to provide
exemptions, credits, and refunds; to provide
for the disposition of funds; to provide for the
interrelation of this act with other acts; and to
make appropriations,” by amending sections
111, 305, 403, and 433 (MCL 208.1111,
208.1305, 208.1403, and 208.1433), sections
111 and 305 as amended by 2012 PA 605, sec-
tion 403 as amended by 2008 PA 434, and sec-
tion 433 as amended by 2007 PA 215, and by
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adding section 508; and to repeal acts and
parts of acts.

The three different challenges that may be
brought against a statute on the basis of the Title-
Object Clause are: (1) a multiple-object challenge, (2) a
title-body challenge, and (3) a change of purpose chal-
lenge. Ray Twp v B & BS Gun Club, 226 Mich App 724,
728; 575 NW2d 63 (1997); HJ Tucker & Assoc, Inc v Al-
lied Chucker & Engineering Co, 234 Mich App 550,
556-557; 595 NW2d 176 (1999). In assessing the valid-
ity of these challenges, the constitutional requirements
under the Title-Object clause are to be construed rea-
sonably. Mooahesh v Dep’t of Treasury, 195 Mich App
551, 563; 492 NW2d 246 (1992). See also Gen Motors
Corp, 290 Mich App at 388.

1. Multiple-Object Challenge

With respect to the multiple-object challenge, the
body of the law, as well as its title, must be examined
to determine whether the act embraces more than one
object or purpose. Ray Twp, 226 Mich App at 731. The
object of the legislation must be determined by exam-
ining the law as enacted, not as originally introduced.
People v Kevorkian, 447 Mich 436, 456; 527 NW2d 714
(1994). A bill that is enacted into law may include all
matters germane to its object, as well as all provisions
that directly relate to, carry out, and implement the
principal object. City of Livonia v Dep’t of Social Servs,
423 Mich 466,497; 378 NW2d 402 (1985). “The purpose
of the single-object rule is to avoid bringing into one



App. 113

bill diverse subjects that have no necessary connec-
tion.” Mooahesh, 195 Mich App at 564.

In determining whether PA 282 violated the single
object rule, Mooahesh is instructive. Mooahesh in-
volved a title-object challenge to 1988 PA 136, which
(1) amended the Individual Income Tax Act to provide
that lottery winnings are taxable, and (2) repealed a
section from the Lottery Act that had previously ex-
empted lottery winnings from taxation.?® The Court
first determined that the general purpose of the act as
found in the title (“to meet deficiencies in state funds”)
was to raise revenues, and that “[a] statute may au-
thorize the doing of all things that are in furtherance
of the general purpose of act without violating the one-
object limitation of art 4, § 24.” Mooahesh, 195 Mich
App at 564 (emphasis added). It further stated that
“[t]he object of ‘meet[ing] deficiencies in state funds’
may reasonably be found to include the repeal of a tax

20 The title of 1988 PA 516 provided, in pertinent part:

An act to amend sections . . . of the Public Acts of 1967,
entitled “An act to meet deficiencies in state funds by
providing for the imposition, levy, computation, collec-
tion, assessment, and enforcement by lien and other-
wise of taxes on or measured by net income; to
prescribe the manner and time of making reports and
paying the taxes, and the functions of public officers
and others as to the taxes; to permit the inspection of
the records of taxpayers; to provide for interest and
penalties on unpaid taxes; to provide exemptions, cred-
its and refunds of the taxes; to prescribe penalties for
the violation of this act; to provide an appropriation;
and to repeal certain acts and parts of acts. . ..” [Em-
phasis added.]
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exemption, even if that exemption does not appear in
any act specifically devoted to taxation.” Mooahesh,
195 Mich App at 566. In addition, acknowledging that
“it might have been ‘better draftsmanship,” to have
provided for a separate amendment to the Lottery Act,”
the Court determined that “the inclusion of the repeal
of the tax exemption provision in an act amending the
income tax laws does not render the act in violation of
the single-object requirement.” Id. (internal citations
omitted.)

Just as the statute considered in Mooahesh had as
its general purpose the raising of revenues, so too was
the general purpose of PA 282. And just as it might
have been “better draftsmanship” to have provided for
a separate amendment repealing § 34 of the Lottery
Act, the Legislature in enacting PA 282 might have
been better advised to repeal the Compact provisions
in a separate act. But like the choice to amend the ITA
and repeal a section of the Lottery Act in one act, the
choice to include the repeal of the Compact and amend
the MBT in one act is not a violation of the single-ob-
ject requirement.?!

21 As repeated by the Court in Mooahesh, 195 Mich App at
564:

There is . . . no constitutional requirement that the leg-
islature do a tidy job in legislating. It is perfectly free
to enact bits and pieces of legislation in separate acts
or to tack them on to existing statutes even though
some persons might think that the bits and pieces be-
long in a particular general statute covering the mat-
ter. The constitutional requirement is satisfied if the
bits and pieces so enacted are embraced in the object
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2. Title-Body Challenge

With respect to a title-body challenge, the title of
an act must express the general purpose or object of
the act. Ray Twp, 226 Mich App at 728. “‘[T]he title
need not serve as an index of all that the act contains.””
Midland Twp v Mich State Boundary Comm’n, 401
Mich 641, 653; 259 NW 2d 326 (1977) (quoting People
v Milton, 393 Mich 234, 246-247; 224 NW2d 266
(1974)). It is sufficient if the title “‘is a descriptive cap-
tion, directing attention to the subject matter which
follows ... or if it be expressive of the purpose and
scope of the enactment.”” Mooahesh, 195 Mich App at
556-557, quoting People ex rel Wayne Prosecuting Atty
v Sill, 310 Mich 570,574; 17 NW2d 756 (1945). The test
under a title-body challenge is whether the title “gives
fair notice to the legislators and the public of the chal-
lenged provision.” H J Tucker & Assocs, 234 Mich App
at 559. “The notice aspect is violated where the sub-
jects are so diverse in nature that they have no neces-
sary connection.” Mooahesh, 195 Mich App at 569.

Here, as discussed earlier, the Legislature’s broad
purpose of PA 282 was to raise revenue through the
imposition of tax. The title adequately expressed this
object and gave notice of this general purpose. To with-
stand scrutiny under Const 1963, art 4, § 24, it was not
necessary for the Legislature to provide in the title “an
index of all that the act contains,” Midland Twp, 401

expressed in the title of the amendatory act and the act
being amended. [Id. quoting Detroit Bd of Street R
Comm’rs v Wayne Co, 18 Mich App 614, 622-623; 171
NW2d 669 (1969).]
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Mich at 653. In addition, the subjects within the title
all had a nexus to the purpose of raising revenue and
were not “so diverse in nature that they [had] no nec-
essary connection” to this purpose. Mooahesh, 195
Mich App at 569. There was no violation of the title-
body rule under PA 282.

3. Change-of-Purpose Challenge

Finally, a change of purpose challenge to PA 282
on the ground that its purpose changed during passage
through the Legislature, is tested as to whether “the
change represents an amendment or extension of the
basic purpose of the original, or the introduction of en-
tirely new and different subject matter.” Anderson v
Oakland Co Clerk, 419 Mich 313, 328; 3563 NW2d 448
(1984) (LEVIN, J., concurring) (internal quotation
marks omitted). See also Kevorkian, 447 Mich at 461
(“[TThe test for determining if an amendment or sub-
stitute changes a purpose of the bill is whether the sub-
ject matter of the amendment or substitute is germane
to the original purpose.”)

Here, as discussed earlier, the general purpose of
SB 156 as originally introduced was to raise revenues.
This original purpose of SB 156 did not change under
Substitute H-1, as introduced and later enrolled as PA
282.

As originally introduced, SB 156 amended the
MBT by (1) allowing an adjustment to the modified
gross receipts tax base for amounts attributable to the
taxpayer pursuant to a discharge of indebtedness, (2)
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revising the calculation of the investment credit with
respect to the recapture of revenue when property pre-
viously subject to the credit is sold, (3) revising the cal-
culation of the credit for a taxpayer located and
conducting business in a renaissance zone before De-
cember 1, 2002, and, (4) revising a provision concern-
ing a dock sale, for purposes of apportionment. See
Senate Legislative Analysis, SB 156, March 19, 2013.
The original bill stated that the act was “curative and
intended to clarify the original intent of the Legisla-
ture.” Id. Substitute H-1, as enrolled as PA 282, re-
tained the original proposed amendments, and added,
in pertinent part, (1) a requirement that a taxpayer
claim a refund in 2015 if as a result of the amend-
ments, there was an overpayment for a tax year be-
tween 2010 and 2014, and (2) a provision that the bill
would retroactively repeal the Compact provisions un-
der Public Act 343 of 1969 to January 1, 2008, and ex-
press legislative intent regarding the single-factor
apportionment formula and the elimination of the
Compact’s election provision. See Senate Legislative
Analysis, SB 156, September 10, 2014.

Substitute H-1, as enrolled as PA 282, was “an ex-
tension of the basic purpose of the original,” rather
than “the introduction of the entirely new and different
subject matter” that would otherwise violate the
change-of-purpose rule. Anderson, 419 Mich at 327.
The general purpose of both the bill as originally en-
acted, and substitute H-1, as enrolled as PA 282, was
also to raise revenues. Because the general purpose of
the bills did not change or introduce new and different
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subject matter, a change-in-purpose challenge to PA
282 must fail.

In conclusion, given the presumption that PA 282
is constitutional, and in light of the fact that the Title-
Object Clause is to be liberally construed, the Court
concludes that PA 282 does not violate the Title-Object
Clause of the Constitution.

B. THE “FIVE-DAY RULE” UNDER THE
MICHIGAN CONSTITUTION WAS NOT
VIOLATED

The issue whether PA 282 violates the Title-Object
Clause is integrally related to the “five-day rule” of art
4, § 26 of Const 1963 which states, in pertinent part,
that no bill can be passed until it has been printed or
reproduced and in the possession of each house for at

least five days.?2 This rule was not violated by passage
of PA 282.

Whether the five-day rule has been violated de-
pends on whether (1) the bill was in the possession of
both houses for five days, and (2) whether there has
been a change in purpose. Anderson, 419 Mich at 339
(LEVIN, J., concurring). Here, SB 156 was before both

22 As explained by the Court in Anderson, 419 Mich at 329-
330, “The five-day rule and the change of purpose provision were
contained in the same article and section of the Constitution of
1908. Const 1908, art 5, § 22. It is clear that the function of the
change of purpose provision, both in the Constitution of 1908 and
as modified in the Constitution of 1963, is to fulfill the command
of the five-day rule.”
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the House and Senate for at least 5 days.?® And as dis-
cussed earlier, SB 156 as finally passed served the orig-
inal bill’s general purpose of raising revenues. The
Court therefore concludes that enactment of PA 282
did not violate Const 1963, art 4, § 26.

C. THE TAX-TITLE CLAUSE OF THE
MICHIGAN CONSTITUTION WAS NOT
VIOLATED

PA 282 does not violate the “tax-title” clause of art
4, § 32 of the Michigan Constitution. That provision,
also known as the “distinct-statement” clause, requires
that “[e]very law which imposes, continues or revises a
tax shall distinctly state the tax.” Id. The purpose of
this clause is “‘to prevent the Legislature from being
deceived in regard to any measure for levying taxes,
and from furnishing money that might by some indi-
rection be used for objects not approved by the Legis-
lature.”” Dawson v Sec of State, 274 Mich App 723, 747,
739 NW2d 339 (2007). (Citation omitted.)

Both the title and the body of PA 282 make clear
that the act related distinctly to tax, and there is no
language within SB 156, enrolled as PA 282, that
would have caused the Legislature to be “deceived in
regard to any measure for levying taxes.” Dawson, 274
Mich App at 747. There is no merit to any claim that
PA 282 violates Const 1963, art 4, § 32.

28 See 2013 Senate Journal 9; 2014 Senate Journal 61.
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IV. CONCLUSION

The passage of PA 282 is a valid, constitutional act
by the Legislature that provided clarity to taxpayers
as to the original intent of the MBT Act.?* It also pre-
vented the significant fiscal harm to the state that
would have resulted if taxpayers had been permitted
to elect apportionment provisions under the Compact.
The Legislature’s choice in PA 282 to retroactively re-
peal the Compact provisions was within the bounda-
ries of the Michigan and United States Constitutions
and stayed true to the Legislature’s original intent to
require single-factor apportionment under the MBT
Act. Application of PA 282 to the disposition of this
case, and others like it, is appropriate;? failure to do so
would otherwise provide taxpayers with a windfall
that the Legislature did not mean to provide. See
Hochman, The Supreme Court and the Constitutional-
ity of Retroactive Legislation, 73 Harv L Rev 692, 705
(1960).

IT IS HEREBY ORDERED that plaintiff’s motion
for summary disposition is DENIED, and summary
disposition is GRANTED in favor of the Department
pursuant to MCR 2.116(I)(2).

24 PA 282 also clarified that the Compact’s election provision
is not available under the Income Tax Act, MCL 206.1, et seq.

% Similar claims brought under the Income Tax Act, MCL
206.1, et seq., would likewise fail; PA 282 would apply and negate
the basis for the plaintiff’s claim.
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This order resolves the last pending claim and
closes the case.

Dated: /s/ Michael J. Talbot
December 19, 2014 Hon. Michael J. Talbot
Chief Judge, Court of Claims




App. 122

STATE OF MICHIGAN
COURT OF CLAIMS

ADVANCE/NEW HOUSE [sici PARTNERSHIP v
DEPT OF TREASURY

Case No. 14-000067-MT Hon. Michael J. Talbot

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in this
Court’s December 19, 2014, opinions in Ingram Micro,
Inc v Dep’t of Treasury, No. 11-000033-MT [sic] and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This
order resolves the last pending claim and closes the
case.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]
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STATE OF MICHIGAN
COURT OF CLAIMS

ADVANCE/NEWHOUSE PARTNERSHIP v DEPT
OF TREASURY

Case No. 14-000206-MT Hon. Michael J. Talbot

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in this
Court’s December 19, 2014, opinions in Ingram Micro,
Inc v Dep’t of Treasury, No. 11-000033-MT [sic] and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This
order resolves the last pending claim and closes the
case.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]
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STATE OF MICHIGAN
COURT OF CLAIMS

AK STEEL HOLDING CORPORATION v DEPT
OF TREASURY Hon. Michael J. Talbot

Case No. 13-000074-MT

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in this
Court’s December 19, 2014, opinions in Ingram Micro,
Inc v Dept of Treasury, No. 11-000033-MT [sic] and
Yaskawa America, Inc v Dept of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This or-
der resolves the last pending claim and closes the case.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]
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STATE OF MICHIGAN
COURT OF CLAIMS

BIG LOTS STORES INC v DEPT OF
TREASURY Hon. Michael J. Talbot

Case No. 13-000133-MT

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is partially premised on the elective three-
factor apportionment formula of the Multistate Tax
Compact. In 2014 PA 282, the Legislature retroactively
repealed the Compact provisions. For the reasons
stated in this Court’s December 19, 2014, opinions in
Ingram Micro, Inc v Dep’t of Treasury, No. 11-000033-
MT [sic] and Yaskawa America, Inc v Dep’t of Treasury,
No. 11-000077-MT, the Court concludes that PA 282
applies to this action and negates the basis for plain-
tiff’s claim. Accordingly, the Court grants partial sum-
mary disposition to the Department pursuant to MCR
2.116(I)(1).

With respect to the remaining claims, the parties
have until February 2, 2015, to file dispositive motions.
Any response must be filed within 14 days of the ser-
vice of said motion. The parties will be notified if
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the Court determines that oral argument is neces-
sary.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]




App. 127

STATE OF MICHIGAN
COURT OF CLAIMS

FLUOR CORPORATION AND SUBSIDIARIES v
DEPT OF TREASURY

Case No. 14-000292-MT Hon. Michael J. Talbot

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in this
Court’s December 19, 2014, opinions in Ingram Micro,
Inc v Dept of Treasury, No. 11-000033-MT [sic] and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This
order resolves the last pending claim and closes the
case.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]
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STATE OF MICHIGAN
COURT OF CLAIMS

NINTENDO OF AMERICA INC v DEPT OF
TREASURY Hon. Michael J. Talbot

Case No. 14-000253-MT

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in this
Court’s December 19, 2014, opinions in Ingram Micro,
Inc v Dep’t of Treasury, No. 11-000033-MT [sic] and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This
order resolves the last pending claim and closes the
case.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]
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STATE OF MICHIGAN
COURT OF CLAIMS

SONOCO PRODUCTS COMPANY v DEPT OF
TREASURY Hon. Michael J. Talbot

Case No. 14-000142-MT

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in this
Court’s December 19, 2014, opinions in Ingram Micro,
Inc v Dep’t of Treasury, No. 11-000033-MT [sic] and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This
order resolves the last pending claim and closes the
case.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]




App. 130

STATE OF MICHIGAN
COURT OF CLAIMS

T-MOBILE USA INC AND SUBSIDIARIES v
DEPT OF TREASURY

Case No. 14-000276-MT Hon. Michael J. Talbot

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in this
Court’s December 19, 2014, opinions in Ingram Micro,
Inc v Dep’t of Treasury, No. 11-000033-MT [sic] and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This
order resolves the last pending claim and closes the
case.

/s/ Michael J. Talbot
Michael J. Talbot, Chief Judge

[SEAL]
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STATE OF MICHIGAN

CoUuRT OF CLAIMS

ADVANCE/NEWHOUSE OPINION AND ORDER

PARTNERSHIP, (Filed Feb. 4, 2015)
Plaintiff, Case No. 14-000206-MT
v Hon. Michael J. Talbot
DEPARTMENT OF
TREASURY,
Defendant.

This case comes before the Court on plaintiff’s mo-
tion for reconsideration pursuant to MCR 2.119(F),
which challenges this Court’s December 19, 2014 order.
The motion is DENIED.

Under MCR 2.119(F)(3), a party bringing a motion
for reconsideration under [sic] must “demonstrate a
palpable error by which the court and the parties have
been misled and show that a different disposition must
result from correction of the error.” Generally, a motion
for reconsideration that merely presents the same is-
sues already ruled on by the court will not be granted.
Id. The purpose of MCR 2.119(F)(3) is to allow a trial
court to immediately correct any obvious mistakes it
may have made in ruling on a motion, which would
otherwise be subject to correction on appeal but at a
much greater expense to the parties. Bers v Bers, 161
Mich App 457, 462; 411 NW2d 732 (1987).
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In support of its motion, plaintiff argues that the
Court committed palpable error in its finding that
(1) the Multistate Tax Compact (Compact) was not a
binding contract, (2) the application of 2014 PA 282
(PA 282) did not violate the Contracts Clauses of the
United States or the 1963 Michigan Constitutions,
(3) PA 282 did not violate the Compact provisions,
MCL 205.581, et seq., (4) PA 282 did not violate the
Change of Purpose Clause of the Michigan Constitu-
tion, (5) PA 282 does not violate Due Process Clauses
of the United States or Michigan Constitutions, (6) PA
282 does not violate the Commerce Clause of the
United States Constitution, (7) PA 282 does not violate
the Separation of Powers Clause of the Michigan Con-
stitution, and (8) PA 282 does not violate the Title-
Object Clause of the Michigan Constitution.

Plaintiff’s motion for reconsideration is essen-
tially an assertion of the arguments that were fully
addressed in the December 19, 2014 opinions in
Ingram Micro Inc v Dep’t of Treasury, 11-000035-MT
and Yaskawa America, Inc v Dep’t of Treasury, No.
11-000077-MT, which were referenced in the order en-
tered in the present case. None of the arguments per-
suades this Court of the need to correct that order.

First, this Court correctly determined in the refer-
enced opinions that the Compact did not create a bind-
ing contract. The holding in US Steel Corp v Multistate
Tax Comm, 434 US 452; 98 S Ct 799; 54 L. Ed 2d 682
(1978), does not require this Court to uphold the Com-
pact and find that a binding contract exists. The Su-
preme Court in US Steel Corp addressed the issue of
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whether the Compact was constitutionally invalid be-
cause it lacked Congressional approval. The Court
upheld the facial validity of the Compact against vari-
ous constitutional challenges, id. at 473-479, but it did
not hold that the Compact bound states to the provi-
sions of the Compact. Finding that the Compact did not
need Congressional approval, the Court underscored
that each state retains its sovereign power to tax and
is unrestricted by the Compact’s terms.! Further, the
Court acknowledged that a key component to its deter-
mination that the Compact did not require Congres-
sional approval was the lack of regulatory power held
by the Commission, whose role was recognized as ad-
visory only:

Articles VII and VIII detail more specific
powers of the Commission. Under Art. VII, the
Commission may adopt uniform administra-
tive regulations in the event that two or more
States have uniform provisions relating to
specified types of taxes. These regulations are
advisory only. Each member State has the
power to reject, disregard, amend, or modify
any rules or regulations promulgated by the
Commission. They have no force in any mem-
ber State until adopted by that State in

! [Ilndividual member States retain complete control over all
legislation and administrative action affecting the rate of tax, the
composition of the tax based (including the determination of the
components of taxable income), and the means and methods of
determining tax liability and collecting any taxes determined to
be due.” US Steel Corp, 434 US at 457.
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accordance with its own law. [US Steel Corp,
434 US at 457.]

The Court also disagrees with plaintiff’s assertion
that consideration of the three primary indicia of a
compact as set forth in Northeast Bancorp, Inc v Bd of
Governors, 472 US 159; 105 S Ct 2545; 86 L Ed 2d 112
(1985), was misplaced. Plaintiff has provided no au-
thority for its assertion that application of the three
“classic” indicia of a compact is limited to a determina-
tion of whether a law is a compact, versus a “mere stat-
ute.” Although Northeast Bancorp did not establish an
essential list of criteria that must exist in an interstate
compact, application of the three “classic indicia of a
compact” as set forth in from [sic] Northeast Bancorp
is relevant in this matter and confirms that the Com-
pact does not bear sufficient indicia of a binding
contract. This Court correctly determined that the
Compact does not satisfy the indicia of a binding con-
tract, and no palpable error occurred.

Second, because no palpable error occurred with
respect to whether the Compact created a binding con-
tract, the Court declines to address again whether the
Contracts Clauses of the United States and Michigan
Constitutions were violated.

Third, with respect to plaintiff’s argument that PA
282 violates the Compact because of statutory lan-
guage expressing an intent that repeal or withdraw
must be prospective only, no palpable error occurred.
Plaintiff’s argument that repeal could be prospective
only is consistent with what the Legislature did when
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it enacted PA 282: it made an explicit clarification that
in enacting 2007 PA 36, the Legislature intended that
the repeal of the Compact be prospective, as of January
1, 2008.

The Legislature’s prior failure to make repeal of
the Compact terms explicit was a technical oversight.
While the Court passes no judgment on whether retro-
active legislation of tax laws would always be appro-
priate or constitutional, the legislative action taken by
PA 282 was the sort of retroactive technical “fix” that
the Supreme Court found appropriate in United States
v Carlton, 512 US 26; 114 S Ct 2018; 129 L Ed 22
(1994). It was not just the drafters of 2007 PA 36 that
had overlooked the need to clarify that the Compact
terms had been repealed. Taxpayers, and their counsel,
t00,2 did not notice the technical oversight at the time
the Michigan Business Tax (MBT) Act was enacted. In
Int’l Business Corp v Dep’t of Treasury, 496 Mich 642;
852 NW2d 865 (2014) (“IBM”) and the vast majority of
cases like the present one, taxpayers now arguing for
the right to elect the three-factor apportionment did
not claim that right on their original MBT returns.
Only after the unintended “loophole” was discovered
and brought to the attention of IBM and other taxpay-
ers did they attempt to take advantage of it resulting

2 See e.g., Nowak, From the SBT to the MBT': Michigan Busi-
ness Tax Transition Issues, 53 Wayne L Rev 1553, 1573 (2007)
where no mention is made of the Compact or the possibility of
making an election for three-factor apportionment under 2007 PA
36. (“The MBT employs a single sales factor apportionment for-
mula, which is used to apportion both gross receipts and business
income.”)
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in the filing of an abundance of amended returns seek-
ing tax refunds.

Further, the Court rejects any contention in
plaintiff’s brief that due process was violated by the
government’s purported “bait and switch” of the appor-
tionment rules. There was no bait offered, and no
switch occurred. As mentioned above, it was only after
the oversight was later discovered by taxpayers — and
their accountants and lawyers — that attempts to ex-
ploit the loophole were made. These attempts eventu-
ally led to the Michigan Supreme Court’s decision in
IBM, followed shortly thereafter by the appropriate
legislative correction under PA 282.

Plaintiff’s remaining arguments also do not dem-
onstrate palpable error; plaintiff merely rehashes ar-
guments that have already been adequately addressed
by the Court.

IT IS HEREBY ORDERED that the motion for re-
consideration is DENIED.

This order resolves the last pending claim and
closes the case.

Dated: FEB -4 2015  /s/ Michael J. Talbot
Hon. Michael J. Talbot
Chief Judge of the
Court of Claims
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STATE OF MICHIGAN

CoUuRT OF CLAIMS

FLUOR CORPORATION OPINION AND ORDER
AND SUBSIDIARIES, (Filed Feb. 4, 2015)

Plaintiff, Case No. 14-000292-MT
v Hon. Michael J. Talbot
DEPARTMENT OF
TREASURY,

Defendant.

This case comes before the Court on plaintiff’s mo-
tion for reconsideration pursuant to MCR 2.119(F),
which challenges this Court’s December 19, 2014 order.
The motion is DENIED.

Under MCR 2.119(F)(3), a party bringing a motion
for reconsideration under [sic] must “demonstrate a
palpable error by which the court and the parties have
been misled and show that a different disposition must
result from correction of the error.” Generally, a motion
for reconsideration that merely presents the same is-
sues already ruled on by the court will not be granted.
Id. The purpose of MCR 2.119(F)(3) is to allow a trial
court to immediately correct any obvious mistakes it
may have made in ruling on a motion, which would
otherwise be subject to correction on appeal but at a
much greater expense to the parties. Bers v Bers, 161
Mich App 457, 462; 411 NW2d 732 (1987).
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In support of its motion, plaintiff argues that the
Court committed palpable error in its finding that
(1) the Multistate Tax Compact (Compact) was not a
binding contract, (2) the application of 2014 PA 282
(PA 282) did not violate the Contracts Clauses of the
United States or the 1963 Michigan Constitutions,
(3) PA 282 did not violate the Compact provisions,
MCL 205.581, et seq., (4) PA 282 did not violate the
Change of Purpose Clause of the Michigan Constitu-
tion, (5) PA 282 does not violate Due Process Clauses
of the United States or Michigan. Constitutions, (6) PA
282 does not violate the Commerce Clause of the
United States Constitution, (7) PA 282 does not violate
the Separation of Powers Clause of the Michigan Con-
stitution, and (8) PA 282 does not violate the Title-
Object Clause of the Michigan Constitution.

Plaintiff’s motion for reconsideration is essen-
tially an assertion of the arguments that were fully ad-
dressed in the December 19, 2014 opinions in Ingram
Micro Inc v Dep’t of Treasury, 11-000035-MT and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, which were referenced in the order en-
tered in the present case. None of the arguments per-
suades this Court of the need to correct that order.

First, this Court correctly determined in the refer-
enced opinions that the Compact did not create a bind-
ing contract. The holding in US Steel Corp v Multistate
Tax Comm, 434 US 452; 98 S Ct 799; 54 L. Ed 2d 682
(1978), does not require this Court to uphold the Com-
pact and find that a binding contract exists. The Su-
preme Court in US Steel Corp addressed the issue of
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whether the Compact was constitutionally invalid be-
cause it lacked Congressional approval. The Court
upheld the facial validity of the Compact against vari-
ous constitutional challenges, id. at 473-479, but it did
not hold that the Compact bound states to the provi-
sions of the Compact. Finding that the Compact did not
need Congressional approval, the Court underscored
that each state retains its sovereign power to tax and
is unrestricted by the Compact’s terms.! Further, the
Court acknowledged that a key component to its deter-
mination that the Compact did not require Congres-
sional approval was the lack of regulatory power held
by the Commission, whose role was recognized as ad-
visory only:

Articles VII and VIII detail more specific
powers of the Commission. Under Art. VII, the
Commission may adopt uniform administra-
tive regulations in the event that two or more
States have uniform provisions relating to
specified types of taxes. These regulations are
advisory only. Each member State has the
power to reject, disregard, amend, or modify
any rules or regulations promulgated by the
Commission. They have no force in any mem-
ber State until adopted by that State in

1 “[TIndividual member States retain complete control over
all legislation and administrative action affecting the rate of tax,
the composition of the tax based (including the determination of
the components of taxable income), and the means and methods
of determining tax liability and collecting any taxes determined
to be due.” US Steel Corp, 434 US at 457.
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accordance with its own law. [US Steel Corp,
434 US at 457.]

The Court also disagrees with plaintiff’s assertion
that consideration of the three primary indicia of a
compact as set forth in Northeast Bancorp, Inc v Bd of
Governors, 472 US 159; 105 S Ct 2545; 86 L Ed 2d 112
(1985), was misplaced. Plaintiff has provided no au-
thority for its assertion that application of the three
“classic” indicia of a compact is limited to a determina-
tion of whether a law is a compact, versus a “mere stat-
ute.” Although Northeast Bancorp did not establish an
essential list of criteria that must exist in an interstate
compact, application of the three “classic indicia of a
compact” as set forth in from [sic] Northeast Bancorp
is relevant in this matter and confirms that the Com-
pact does not bear sufficient indicia of a binding
contract. This Court correctly determined that the
Compact does not satisfy the indicia of a binding con-
tract, and no palpable error occurred.

Second, because no palpable error occurred with
respect to whether the Compact created a binding con-
tract, the Court declines to address again whether the
Contracts Clauses of the United States and Michigan
Constitutions were violated.

Third, with respect to plaintiff’s argument that PA
282 violates the Compact because of statutory lan-
guage expressing an intent that repeal or withdraw
must be prospective only, no palpable error occurred.
Plaintiff’s argument that repeal could be prospective
only is consistent with what the Legislature did when
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it enacted PA 282: it made an explicit clarification that
in enacting 2007 PA 36, the Legislature intended that
the repeal of the Compact be prospective, as of January
1, 2008.

The Legislature’s prior failure to make repeal of
the Compact terms explicit was a technical oversight.
While the Court passes no judgment on whether retro-
active legislation of tax laws would always be appro-
priate or constitutional, the legislative action taken by
PA 282 was the sort of retroactive technical “fix” that
the Supreme Court found appropriate in United States
v Carlton, 512 US 26; 114 S Ct 2018; 129 L Ed 22
(1994). It was not just the drafters of 2007 PA 36 that
had overlooked the need to clarify that the Compact
terms had been repealed. Taxpayers, and their counsel,
t00,2 did not notice the technical oversight at the time
the Michigan Business Tax (MBT) Act was enacted. In
Intl Business Corp v Dep’t of Treasury, 496 Mich 642;
852 NW2d 865 (2014) (“IBM”) and the vast majority of
cases like the present one, taxpayers now arguing for
the right to elect the three-factor apportionment did
not claim that right on their original MBT returns.
Only after the unintended “loophole” was discovered
and brought to the attention of IBM and other taxpay-
ers did they attempt to take advantage of it, resulting

2 See e.g., Nowak, From the SBT to the MBT: Michigan Busi-
ness Tax Transition Issues, 53 Wayne L Rev 1553, 1573 (2007)
where no mention is made of the Compact or the possibility of
making an election for three-factor apportionment under 2007 PA
36. (“The MBT employs a single sales factor apportionment for-
mula, which is used to apportion both gross receipts and business
income.”)
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in the filing of an abundance of amended returns seek-
ing tax refunds.

Further, the Court rejects any contention in
plaintiff’s brief that due process was violated by the
government’s purported “bait and switch” of the appor-
tionment rules. There was no bait offered, and no
switch occurred. As mentioned above, it was only after
the oversight was later discovered by taxpayers — and
their accountants and lawyers — that attempts to ex-
ploit the loophole were made. These attempts eventu-
ally led to the Michigan Supreme Court’s decision in
IBM, followed shortly thereafter by the appropriate
legislative correction under PA 282.

Plaintiff’s remaining arguments also do not dem-
onstrate palpable error; plaintiff merely rehashes ar-
guments that have already been adequately addressed
by the Court.

IT IS HEREBY ORDERED that the motion for re-
consideration is DENIED.

This order resolves the last pending claim and
closes the case.

Dated: FEB -4 2015  /s/ Michael J. Talbot
Hon. Michael J. Talbot
Chief Judge of the
Court of Claims
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Order Michigan Supreme Court
Lansing Michigan
June 24, 2016 Robert P. Young, Jr.,
Chief Justice
152598-610 Stephen J. Markman
Brian K. Zahra
Bridget M. McCormack
David F. Viviano
Richard H. Bernstein
Joan L. Larsen,
Justices
SONOCO PRODUCTS
COMPANY,
Plaintiff-Appellant, SC: 152598
v COA: 325505
Court of Claims:
DEPARTMENT OF 14-000142-MT
TREASURY,

Defendant-Appellee. /

ANHEUSER-BUSCH, INC,,

Plaintiff-Appellant, SC: 152599
v COA: 325506
DEPARTMENT OF Court of Claims:
TREASURY, 13-000111-MT

Defendant-Appellee. /
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INGRAM MICRO, INC.,,
Plaintiff-Appellant,

A%

DEPARTMENT OF

TREASURY,

Defendant-Appellee.

/

RENAISSANCE LEARNING,

INC.,

Plaintiff-Appellant,

v

DEPARTMENT OF

TREASURY,

Defendant-Appellee.

/

RENAISSANCE LEARNING,

INC.,

Plaintiff-Appellant,

v

DEPARTMENT OF

TREASURY,

Defendant-Appellee.

AK STEEL HOLDING

CORPORATION,

Plaintiff-Appellant,

v

DEPARTMENT OF

TREASURY,

Defendant-Appellee.

SC: 152600
COA: 325507

Court of Claims:
11-000035-MT

SC: 152601
COA: 325508

Court of Claims:
12-000093-MT

SC: 152602

COA: 325509

Court of Claims:
13-000006-MT

SC: 152603

COA: 325510

Court of Claims:
13-000074-MT
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ADVANCE/NEWHOUSE
PARTNERSHIP,
Plaintiff-Appellant,

v

DEPARTMENT OF
TREASURY,
Defendant-Appellee. /

BIG LOTS STORES, INC,,
Plaintiff-Appellant,

v

DEPARTMENT OF
TREASURY,
Defendant-Appellee. /

KIMBALL INTERNATIONAL
MARKETING, INC.,
Plaintiff-Appellant,

v

DEPARTMENT OF
TREASURY,
Defendant-Appellee. /

NINTENDO OF
AMERICA, INC,,
Plaintiff-Appellant,

v

DEPARTMENT OF
TREASURY,
Defendant-Appellee. /

SC: 152604

COA: 325511

Court of Claims:
14-000067-MT

SC: 152605
COA: 326039

Court of Claims:
13-000133-MT

SC: 152606

COA: 326075

Court of Claims:
14-000300-MT

SC: 152607

COA: 326080

Court of Claims:
14-000253-MT
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ADVANCE/NEWHOUSE
PARTNERSHIP,
Plaintiff-Appellant, SC: 152608
v COA: 326110
Court of Claims:
DEPARTMENT OF 14-000206-MT
TREASURY,
Defendant-Appellee. /
FLUOR CORPORATION
AND SUBSIDIARIES,
Plaintiff-Appellant, SC: 152609
v COA: 326123
Court of Claims:
DEPARTMENT OF 14-000292-MT
TREASURY,
Defendant-Appellee. /
T-MOBILE USA, INC.
AND SUBSIDIARIES,
Plaintiff-Appellant, SC: 152610
v COA: 326136
Court of Claims:
DEPARTMENT OF 14-000276-MT

TREASURY,
Defendant-Appellee. /

On order of the Court, the application for leave to
appeal the September 29, 2015 judgment of the Court
of Appeals is considered, and it is DENIED, because we
are not persuaded that the questions presented should
be reviewed by this Court.
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MARKMAN, J. (dissenting).

I respectfully dissent from this Court’s order deny-
ing leave to appeal. Because the issues raised here are,
in my judgment, of considerable constitutional signifi-
cance as to matters affecting the tax policy and proce-
dures, the fiscal and business environments, and the
jurisprudence of this state, I believe they ought to be
heard by the highest court of this state, and would thus
grant leave to appeal.

In 1970, Michigan joined the Multistate Tax Com-
pact (the Compact) when the Legislature enacted MCL
205.581. See 1969 PA 243, effective July 1, 1970. Arti-
cle III(1) of the Compact provided that certain multi-
state taxpayers may elect to apportion income to
Michigan for tax purposes “in the manner provided by
the laws of such state,” i.e., the laws of Michigan, or
else “in accordance with Article IV.” MCL 205.581, art
ITI(1). Article IV provided for an apportionment for-
mula based on property, payroll, and sales factors.
MCL 205.581, art IV(9). Effective January 1, 2008, the
Legislature enacted the Michigan Business Tax Act
(BTA), MCL 208.1101 et seq., 2007 PA 36, which pro-
vided that “each tax base established under this act
shall be apportioned in accordance with this chapter.”
MCL 208.1301(1). Finally, MCL 208.1301(2) of the BTA
provided for an apportionment formula based solely on
a sales factor.

At issue in IBM v Dep’t of Treasury, 496 Mich
642 (2014), was whether the plaintiff multistate
taxpayer could elect to use the Compact’s three-factor
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apportionment formula for its 2008 Michigan taxes
or whether, as the defendant Department of Treasury
argued, it was required to use the BTA’s sales-factor-
only apportionment formula. This Court ruled in IBM
that the taxpayer could elect to use the Compact’s ap-
portionment formula. The lead opinion stated that “the
Legislature had [not] repealed the Compact’s election
provision by implication when it enacted the BTA,” id.
at 645 (opinion by VIviANO, J.), while the concurring
opinion left that question open, id. at 668 (ZAHRA, J.,
concurring). In response, the Legislature enacted 2014
PA 282, which repealed the Compact “retroactively and
effective beginning January 1, 2008.” 2014 PA 282, en-
acting § 1. As a consequence, 2014 PA 282 retroactively
repealed the Compact election provision beginning
that date as well. Several multistate taxpayers chal-
lenged the constitutionality of 2014 PA 282, but the
Court of Claims and the Court of Appeals upheld the
statute against those challenges. Gillette Commercial
Operations North America & Subsidiaries v Dep’t of
Treasury, 312 Mich App 394, 401 (2015). In my judg-
ment, the following four constitutional questions that
are raised in the taxpayers’ various applications for
leave to appeal warrant thorough consideration by this
Court by a grant of leave to appeal:

First, is 2014 PA 282 consistent with federal due-
process protections, US Const, Ams V and XIV, given
that the retroactivity period here of six years and nine
months arguably exceeds “a modest period of retroac-
tivity,” United States v Carlton, 512 US 26, 32 (1994),
and that one justice has observed in this same regard
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in a frequently cited statement that “[a] period of
retroactivity longer than the year preceding the legis-
lative session in which the law was enacted would
raise ... serious constitutional questions,” id. at 38
(O’Connor, J., concurring in the judgment)?

Second, is 2014 PA 282 consistent with the Michi-
gan Due Process Clause, Const 1963, art 1, § 17, when
that clause is worded differently than the federal Due
Process Clause and we have held that the state provi-
sion may afford heightened protections, Delta Charter
Twp v Dinolfo, 419 Mich 253, 276 n 7 (1984), because
“while the Federal supreme court is the final judge of
violations of the Federal Constitution, the decision of
the Supreme Court of this State is final on the question
of whether or not a State statute conflicts with the
State Constitution,” People v Victor, 287 Mich 506, 514
(1939)?

Third, does 2014 PA 282 violate either the federal
or state prohibitions against the impairment of con-
tracts, US Const, art I, § 10,cl 1; Const 1963, art 1, § 10,
because the Compact is a reciprocal and binding inter-
state compact between the signatory states with re-
spect to which a retroactive withdrawal from the
Compact amounts to an unconstitutional impairment
of that contract, see Gillette Co v Franchise Tax Bd, 62
Cal 4th 468, 477-479 (2015)?

Fourth, does 2014 PA 282 violate the Separation of
Powers Clause, Const 1963, art 3, § 2, because by pre-
scribing the outcomes of those cases that were held
in abeyance pending IBM, as well as IBM itself, the
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Legislature has impinged on the judicial power, Const
1963, art 6, § 1, and contravened the principle that “the
Legislature cannot dictate to the courts what their
judgments shall be, or set aside or alter such judg-
ments after they have been rendered,” People ex rel
Sutherland v Governor, 29 Mich 320, 325-326 (1874);
cf. Plaut v Spendthrift Farm, Inc, 514 US 211, 217-218
(1995) (“Congress has exceeded its authority by requir-
ing the federal courts to exercise ‘[t]he judicial Power
of the United States,” U. S. Const., Art. III, § 1, in a
manner repugnant to the text, structure, and tradi-
tions of Article II1.”)?

As the United States Supreme Court has recog-
nized, “[T]he power to tax involves the power to de-
stroy[.]” M’Culloch v Maryland, 17 US (4 Wheat) 316,
431 (1819). This power must be kept subject to proper
constitutional limits, particularly when, as here, a
heightened tax burden has been imposed not on future
business activities, but on business activities planned
and undertaken many years ago. While I do not yet
have any firm belief regarding the constitutionality of
2014 PA 282, I do have a firm belief that before retro-
active tax burdens such as those set forth in this law
are imposed, the arguments of affected taxpayers de-
serve consideration by the highest court of this state.
Accordingly, I respectfully dissent and would grant
leave to appeal.

VIVIANO, J., joins the statement of MARKMAN, dJ.
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STATE OF MICHIGAN
COURT OF APPEALS

HARLEY DAVIDSON
MOTOR COMPANY, INC,,

Plaintiff-Appellant,
\%

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

UNPUBLISHED
March 15, 2016

No. 325498
Court of Claims
LC No. 13-000158-MT

DUN & BRADSTREET, INC.,
Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 325499
Court of Claims
LC No. 13-000085-MT

DUN & BRADSTREET, INC.,
Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 325500
Court of Claims
LC No. 12-000125-MT
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L’OREAL USA, INC. &
SUBSIDIARIES,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 326130
Court of Claims
LC No. 14-000174-MT

L’OREAL USA, INC. &
SUBSIDIARIES,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 326131
Court of Claims
LC No. 14-000178-MT

SKADDEN, ARPS, SLATE,
MEAGHER, & FLOM, LLP,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 326135
Court of Claims
LC No. 14-000296-MT
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EASTON TELECOM
SERVICES, LLC,
Plaintiff-Appellant,
AEAppeTan No. 326862
v Court of Claims
DEPARTMENT OF LC No. 15-000068-MT
TREASURY,
Defendant-Appellee.
ANHEUSER BUSCH, INC.,
Plaintiff-Appellant,
v No. 327057
Court of Claims
DEPARTMENT OF LC No. 11-000085-MT
TREASURY,
Defendant-Appellee.
INTUITIVE SURGICAL, INC.,
Plaintiff-Appellant/
Cross-Appellee,
v No. 327178
Court of Claims
DEPARTMENT OF LC No. 15-000012-MT
TREASURY,
Defendant-Appellee/

Cross-Appellant.
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T-MOBILE USA, INC.
AND SUBSIDIARIES,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 327217
Court of Claims
LC No. 15-000071-MT

GENERAL ALUMINUM
MFG COMPANY AND
AFFILIATES,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 327218
Court of Claims
LC No. 15-000021-MT

CONAIR CORPORATION
AND SUBSIDIARIES,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 327220
Court of Claims
LC No. 15-000007-MT
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CONAIR CORPORATION
AND SUBSIDIARIES,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 327222
Court of Claims
LC No. 15-000072-MT

JOHNSON MATTHEY, INC.,
Plaintiff-Appellant,
\

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 327694
Court of Claims
LC No. 14-000269-MT

MCNEIL-PPC, INC.,
Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 327964
Court of Claims
LC No. 12-000143-MT
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FLUOR CORPORATION
& SUBSIDIARIES,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 327995
Court of Claims
LC No. 12-000147-MT

DIRECTV,
Plaintiff-Appellant,
\

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 328193
Court of Claims
LC No. 13-000092-MT

SOLO CUP OPERATING
CORPORATION,

Plaintiff-Appellant,
v

DEPARTMENT OF
TREASURY,

Defendant-Appellee.

No. 328206
Court of Claims
LC No. 13-000062-MT
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CONAGRA FOODS, INC.
AND SUBSIDIARIES,

Plaintiff-Appellant,

No. 328317
v Court of Claims
DEPARTMENT OF LC No. 15-000120-MT
TREASURY,
Defendant-Appellee.
BOISE, INC.,
Plaintiff-Appellant,
v No. 328967
Court of Claims
DEPARTMENT OF LC No. 15-000133-MT
TREASURY,
Defendant-Appellee.

Before: GLEICHER, P.J., and MURPHY and OWENS, Jd.
PER CURIAM.

In these 20 consolidated appeals, plaintiff-taxpay-
ers challenge the Court of Claims’ summary dismissal
of their actions seeking tax refunds. Specifically, each
plaintiff is a corporation that earns income in many
states and made use of the elective three-factor appor-
tionment formula in the Multistate Tax Compact to
which Michigan previously adhered. With the passage
of 2014 PA 282, the Legislature clarified that its enact-
ment of the Michigan Business Tax Act (MBTA), 2007
PA 36, withdrew the state from the compact and
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created a single-factor apportionment formula. 2014
PA 282 provided for retroactive application to 2008.

Plaintiffs challenge the validity and constitution-
ality of 2014 PA 282. However, this Court rejected iden-
tical arguments in Gillette Commercial Operations
North America & Subsidiaries v Dep’t of Treasury,
Mich App___;_ NW2d __ (Docket No. 325258 et al,
issued September 29, 2015). Certain parties raise
other challenges that also lack merit. We affirm.

I. BACKGROUND

As discussed by this Court in Gillette, slip op at 14,
the Multistate Tax Compact was enacted in 1967 by
the legislatures of seven states, including Michigan. Of
relevance to this case is the method of income appor-
tionment described in the Compact:

The present case, and others like it, con-
cern two alternative methods of apportioning
income for purposes of calculating MBT
[Michigan business tax]. Under the [MBTA],
created by 2007 PA 36, income is apportioned
by applying a single factor apportionment for-
mula based solely on sales. MCL 208.1301(2).
In contrast, under the Compact’s election pro-
vision, income may be apportioned using an
equally-weighted, three-factor apportionment
formula based on sales, property and payroll.
The potential effect of electing “out” of the
[MBTA’s] single-factor apportionment meth-
odology is a reduction of the overall apportion-
ment percentage for companies that do not
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have significant property and payroll located
in Michigan. [Id.]

On July 14, 2014, our Supreme Court issued its
opinion in Int’l Business Machines Corp v Dep’t of
Treasury, 496 Mich 642; 852 NW2d 865 (2014) (IBM).
In IBM, the Court considered whether the enactment
of the MBTA required taxpayers to use the single-fac-
tor apportionment methodology or whether taxpayers
could continue to opt into the three-factor Compact
method. Gillette, slip op at 14-15. As summarized in
Gillette, slip op at 15, the Supreme Court

determined that for tax years 2008 through
2010, the Legislature did not repeal by impli-
cation the three-factor apportionment for-
mula as set forth in MCL 205.581 et seq., and
concluded that the taxpayer was entitled to
use the Compact’s three-factor apportionment
formula in calculating its 2008 taxes. The
Court also concluded that both the business
income tax base and the modified gross re-
ceipts tax base of the MBT are “income taxes”
within the meaning of the Compact.

The Legislature responded by enacting 2014 PA
282 on September 11, 2014. The act specifically indi-
cated that 2007 PA 36 eliminated the statutory provi-
sion permitting taxpayers to elect into the Compact’s
three-part apportionment methodology and made the
2014 enactment retroactive to January 1, 2008. Gil-
lette, slip op at 15.

Each plaintiffin the current appeals desired to use
the three-part apportionment formula to calculate
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their Michigan income tax liability between 2008 and
2010. They filed suit in the Court of Claims seeking a
refund of the excess taxes they were required to pay
under the MBTA'’s single-factor formula. The Court of
Claims summarily dismissed that portion of each
plaintiff’s action.

II. CONSTITUTIONALITY OF 2014 PA 282

In all the consolidated appeals, plaintiffs contend
that they should have been permitted to apportion
their income using the three-factor Compact method
and assert that 2014 PA 282 violates the Compact, as
well as the contracts, due process, separation of pow-
ers, commerce, and title-object clauses of the Michigan
and federal constitutions and the five-day rule articu-
lated in Const 1963, art 4, § 26. Accordingly, they con-
tend that the Court of Claims should not have
dismissed their refund counts.

We review de novo the grant of summary disposi-
tion under MCR 2.116(I)(1). Gillette, slip op at 16. MCR
2.116(I)(1) states: “If the pleadings show that a party
is entitled to judgment as a matter of law, or if the af-
fidavits or other proofs show that there is no genuine
issue of material fact, the court shall render judgment
without delay.” We also review de novo underlying is-
sues of statutory interpretation and the resolution of
constitutional issues. Gillette, slip op at 16.

Plaintiffs’ arguments are identical in all relevant
respects to those raised in Gillette. This Court rejected
the plaintiffs’ myriad challenges in Gillette, and we are
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bound by that ruling. MCR 7.215(C)(2). In particular,
this Court held that the Compact was an advisory, not
binding, agreement. Accordingly, 2014 PA 282’s re-
moval of Michigan from membership in the Compact
was not prohibited and no contractual violation oc-
curred. For the same reason, this Court found no viola-
tion of the Contract Clauses of either the federal or
state constitutions. Gillette, slip op at 21.

This Court held that “the retroactive repeal of the
Compact did not violate the Due Process Clauses of ei-
ther the state or federal constitutions or Michigan’s
rules regarding retrospective legislation. Nor did it vi-
olate the terms of the Compact itself.” Id. at 22. “First,
plaintiffs had no vested right in the tax laws or in the
continuance of any tax laws.” Id. at 25. Second, “the
Legislature had a legitimate purpose for giving retro-
active effect to 2014 PA 282”: to “prevent a reduction
in General Fund revenue of $1.1 billion.” Id. at 25-26
(emphasis omitted). And the means selected were ra-
tionally related to the goals to be achieved. Id. at 26.
Third, this Court concluded, the Legislature acted
promptly following the IBM decision to correct the er-
ror perceived by the Supreme Court. Finally, this Court
reasoned that the 6.5-year retroactive period “was suf-
ficiently modest to time frames of other retroactive leg-
islation” that had been upheld by appellate courts in
the past. Id.

Gillette found no violation of the Separation of
Powers clauses of either the federal or the state consti-
tutions. The Legislature has the constitutional power
to enact legislation to correct judicial misconceptions
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about the meaning of a law. Id. at 28, 30. This Court
discerned no discrimination or undue burden placed on
interstate commerce that would violate the United
States Constitution’s Commerce Clause. Id. at 31-32.
This Court further found no violation of Michigan’s
Title-Object Clause, id. at 35-38, or the Michigan con-
stitutional rule requiring that a bill be before each leg-
islative house for a minimum of five days. Id. at 39.

As each challenge was raised, considered and re-
solved by this Court in Gillette, no new issues remain
for our review. Accordingly, we discern no ground to
overturn the dismissal of plaintiffs’ refund claims. Nor
are we convinced by plaintiffs’ argument that we
should express disagreement with Gillette and invoke
the process for convening a special panel. See MCR
7.215(J)(2), (3). The plaintiffs’ applications for leave to
appeal in Gillette are currently pending before the
Michigan Supreme Court. That appellate proceeding is
sufficient to resolve the legal questions presented.

III. MODIFIED GROSS RECEIPTS

In Docket No. 327057, plaintiff Anheuser Busch,
Inc. (Anheuser) argues that the predecessor Court of
Claims judge erred in concluding that the Modified
Gross Receipts Tax (MGRT) portion of the MBTA was
not an “income tax” under the Compact’s definition of
that term. Anheuser contends that the MGRT is in fact
an income tax under the Compact and therefore sub-
ject to the elective three-factor apportionment formula.
Pursuant to IBM, 496 Mich at 663 (ViviaNo, J.),
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Anheuser would have been correct. Yet, we need not
reach this issue. As 2014 PA 282 clarifies, Michigan
has withdrawn from the Compact and its definitions
no longer have relevance in apportioning one’s income
under Michigan tax law. See B P 7 v Bureau of State
Lottery, 231 Mich App 356, 359; 586 NW2d 117 (1998)
(“As a general rule, an appellate court will not decide
moot issues. A case is moot when it presents only ab-
stract questions of law that do not rest upon existing
facts or rights. An issue is deemed moot when an event
occurs that renders it impossible for a reviewing court
to grant relief.”).

IV. PENALTY WAIVERS

In Docket Nos. 327995 and 328206, plaintiffs
Fluor Corporation & Subsidiaries (Fluor) and Solo Cup
Operating Corporation (Solo Cup) presented their re-
quests for penalty waivers before the Court of Claims.
Plaintiffs were penalized because they made inade-
quate quarterly tax payments in 2008. Plaintiffs assert
that their estimates were reasonable given the uncer-
tain state of the law that year, excusing the shortfall.
The Court of Claims dismissed plaintiffs’ counts in this
regard.

The Court of Claims granted defendant’s motions
for summary disposition of this issue under MCR
2.116(C)(10). In reviewing a (C)(10) motion, we con-
sider “the pleadings, admissions, affidavits, and other
relevant documentary evidence of record in the light
most favorable to the nonmoving party to determine
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whether any genuine issue of material fact exists to
warrant a trial.” Walsh v Taylor, 263 Mich App 618,
621; 689 NW2d 506 (2004). “Summary disposition is
appropriate if there is no genuine issue regarding any
material fact and the moving party is entitled to judg-
ment as a matter of law.” Latham v Barton Malow Co,
480 Mich 105, 111; 746 NW2d 868 (2008). We review
underlying issues of statutory interpretation, and in-
terpretation of administrative rules, de novo. In re Pe-
tition of Attorney General for Investigative Subpoenas,
274 Mich App 696, 698; 736 NW2d 594 (2007). Unam-
biguous statutory and administrative rule language
must be enforced as written in accordance with its
plain meaning. Id.

Under the MBTA, which was repealed effective
May 25, 2011, a taxpayer who reasonably expected to
pay taxes in excess of $800 for the tax year was re-
quired to file an estimated return and to pay an esti-
mated tax for each quarter of the tax year. MCL
208.1501(1), repealed by 2011 PA 39. Each quarterly
estimated payment was to “be for the estimated busi-
ness income tax base and modified gross receipts tax
base for the quarter or 25% of the estimated annual
liability.” MCL 208.1501(3), repealed by 2011 PA 39.
Defendant is statutorily required to assess a penalty
when a taxpayer fails to make a sufficient estimated
payment. See MCL 205.23(2) (“A deficiency in an esti-
mated payment as may be required by a tax statute
administered under this act shall be treated in the
same manner as a tax due....”); MCL 205.24(2)
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(requiring defendant to assess a penalty when a tax-
payer fails or refuses to file a return or pay a tax).

MCL 205.24(4) provides for the waiver of a penalty
as follows:

If a return is filed or remittance is paid
after the time specified and it is shown to the
satisfaction of the department that the failure
was due to reasonable cause and not to willful
neglect, the state treasurer or an authorized
representative of the state treasurer shall
waive the penalty prescribed by [MCL
205.24(2)].

Mich Admin Code, R 205.1013 sets forth the procedure
for requesting a penalty waiver, in relevant part, as:

(2) Ifareturnis filed or a remittance is paid
after the time specified, the taxpayer may re-
quest that the commissioner of revenue waive
and the commissioner shall waive the penalty
authorized by [MCL 205.24(4)] if the taxpayer
establishes that the failure to file the return
or to pay the tax was due to reasonable cause
and not to willful neglect.

(3) A waiver of penalty request shall be in
writing and shall state the reasons alleged to
constitute reasonable cause and the absence
of willful neglect.

(4) The taxpayer bears the burden of affirm-
atively establishing, by clear and convincing
evidence, that the failure to file or failure to
pay was due to reasonable cause.
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Although each case must be evaluated individually, de-
fendant has provided a list of examples that generally
constitute reasonable cause and a list of factors that
may establish reasonable cause when considered with
other circumstances. See Mich Admin Code, R
205.1013(7), (8).

In Docket No. 327995, Fluor acknowledges that it
underpaid its quarterly estimated taxes in 2008, but
contends, for the first time on appeal, that this was due
to uncertainty regarding the MBT, which had at that
point only recently been enacted. Fluor asserts that de-
fendant initially failed to provide guidance regarding
the MBT because defendant did not release tax forms
and instructions for the 2008 tax year until November
2008. Fluor also says that it was not negligent in elect-
ing to use the Compact’s apportionment formula.

As Fluor did not raise this specific challenge until
its appellate brief, there is no record supporting its
claim. Defendant, on the other hand, replied to this
new argument by appending to its appellate brief the
instructions it published in December 2007, explaining
when estimated quarterly payments were due, how the
estimates were to be calculated, and the penalty for not
making the payments. We arguably cannot consider
this document because it is not in the lower court rec-
ord. See Sherman v Sea Ray Boats, Inc, 251 Mich App
41, 56; 649 NW2d 783 (2002) (“This Court’s review is
limited to the record established by the trial court, and
a party may not expand the record on appeal.”). Had
Fluor raised this claim in a timely manner, defendant
likely would have presented these instructions below.
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And pursuant to MRE 201, we may take judicial notice
of facts that can be readily confirmed by sources whose
accuracy cannot reasonably be questioned. Given this
unrebutted evidence, the Court of Claims would have
had no choice but to reject Fluor’s challenge. In any
event, parties are presumed to know the law, Mudge v
Macomb Co, 458 Mich 87, 109 n 22; 580 NW2d 845
(1998), and Fluor has alleged no facts or law to over-
come this fundamental principle.

Fluor further contends that it acted with reasona-
ble cause and not willful neglect in choosing to calcu-
late its 2008 quarterly tax payments using the three-
factor Compact apportionment formula. However, as
aptly noted by the Court of Claims, “according to the
record, the penalty was based solely on the underpay-
ment of total tax liability for 2008 as reported by plain-
tiff,” not the taxpayer’s apportionment method.
Although defendant adjusted the number upward,
Fluor reported a total tax liability using the Compact
formula of $2,613,151.00. Pursuant to former MCL
208.1501(3), Fluor’s quarterly payments should have
been $653,287.75. Fluor’s payments were all under
$200,000, an excessive shortfall warranting the pen-
alty imposed regardless of the calculation method.

In Docket No. 328206, Solo Cup argues that the
Court of Claims erroneously concluded that it failed to
exhaust its administrative remedies by petitioning de-
fendant for a penalty waiver before filing suit. Accord-
ing to Solo Cup, there is no exhaustion of remedies
requirement in the Revenue Act, and such a require-
ment would be at odds with the statutory provision
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requiring a taxpayer to file an appeal in the Court of
Claims within 90 days after the assessment, decision,
or order. See MCL 205.22(1). Solo Cup also contends
that nothing in MCL 205.24(4) requires a taxpayer to
submit a written request for a waiver of penalty and
that Rule 205.1013(3) does not provide that a penalty
waiver request must be submitted before filing suit in
the Court of Claims. Even if a written waiver request
were required, Solo Cup claims that its Court of Claims
complaint qualifies as such a written request.

“The doctrine of exhaustion of administrative rem-
edies requires that where an administrative agency
provides a remedy, a party must seek such relief before
petitioning the court.” Cummins v Robinson Twp, 283
Mich App 677,691; 770 NW2d 421 (2009). Nonetheless,
if “it is clear that appeal to an administrative body is
an exercise in futility and nothing more than a formal
step on the way to the courthouse, resort to the admin-
istrative body is not required.” Turner v Lansing Twp,
108 Mich App 103, 108; 310 NW2d 287 (1981); see also
Manor House Apartments v City of Warren, 204 Mich
App 603, 605; 516 NW2d 530 (1994). “[Clourts should
not presume futility in an administrative appeal but
should assume that the administrative process will, if
given a chance, discover and correct its own errors.”
Citizens for Common Sense in Gov’t v Attorney General,
243 Mich App 43, 52; 620 NW2d 546 (2000) (quotation
marks omitted); see also L & L Wine & Liquor Corp v
Liquor Control Comm, 274 Mich App 354, 358; 733
NW2d 107 (2007).
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MCL 205.24(4) contemplates the submission of a
waiver request to defendant by stating that a waiver
shall be granted if “it is shown to the satisfaction of the
department that the failure was due to reasonable
cause and not willful neglect[.]” (Emphasis added.)
Rule 205.1013 prescribes in further detail that the tax-
payer must file a written request stating the reasons
alleged to constitute reasonable cause and the absence
of willful neglect and articulates that the taxpayer has
the burden of establishing reasonable cause by clear
and convincing evidence. Because defendant provides
a remedy to taxpayers seeking a penalty waiver, Solo
Cup was required to seek such relief before petitioning
the Court of Claims. Cummins, 283 Mich App at 691.

Solo Cup’s Court of Claims complaint did not ful-
fill the statutory and rule notice requirements. The
complaint sought action from the court, not defendant,
and sought to satisfy the court, not defendant, that the
taxpayer’s quarterly payments were reasonably calcu-
lated. Solo Cup’s suggestion that it lacked sufficient
time to pursue the administrative remedy in light of
the 90-day time limit for filing an appeal in the Court
of Claims is conjectural. It could have filed the waiver
request and if a response was not forthcoming, it could
have filed the Court of Claims action. Courts will not
presume that an administrative appeal would have
been futile. Citizens for Common Sense in Gouv’t, 243
Mich App at 52. A party’s speculation about the out-
come of an administrative remedy does not excuse the
obligation to exhaust that remedy. Id. at 54.
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Solo Cup relies on Montgomery Ward & Co, Inc v
Dep’t of Treasury, 191 Mich App 674; 478 NW2d 745
(1991), to support its argument, but that case in [sic]
inapposite. Montgomery Ward involved a taxpayer’s ju-
dicial appeal of a tax assessment. The statute at issue
in that case included specific steps to perfect court ju-
risdiction. As the taxpayer had taken those steps, the
court had jurisdiction over the case. Here, the taxpayer
did not jump through the hurdles outlined in the rele-
vant statutes and administrative rules. Therefore, the
taxpayer failed to exhaust the available administra-
tive remedies and the suit was premature.

V. SUBJECT MATTER JURISDICTION

The matter underlying Docket No. 327178 has a
slightly different procedural history than its brethren.
Plaintiff Intuitive Surgical, Inc. (Intuitive) first ap-
pealed defendant’s tax adjustments for 2008, 2009, and
2010 to the Michigan Tax Tribunal (MTT). Defendant
sought summary disposition of Intuitive’s claims be-
cause the department complied with the plain lan-
guage of 2007 PA 36 and 2014 PA 282. Defendant
further argued that the MTT lacked jurisdiction to re-
solve the constitutional challenges to 2014 PA 282. In
response, Intuitive filed a declaratory judgment action
in the Court of Claims to resolve the constitutional is-
sues. The MTT held the proceedings in abeyance pend-
ing the Court of Claims’ resolution. And the Court of
Claims found no constitutional violation and summar-
ily dismissed Intuitive’s declaratory judgment action.
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Defendant now contends that the Court of Claims
lacked jurisdiction to hear the matter because (1) the
action was filed beyond the 90-day window, (2) the de-
claratory judgment complaint did not allege an “actual
controversy” as required by MCR 2.605(A), and (3) the
Court of Claims’ action was actually a collateral attack
on certain MTT decisions, which should have been
challenged through a direct appeal to this Court. De-
fendant did not raise these challenges below. However,
“jurisdictional defects may be raised at any time, even
if raised for the first time on appeal.” Polkton Charter
Twp v Pellegrom, 265 Mich App 88, 97; 693 NW2d 170
(2005). We review such jurisdictional questions de
novo. Id. at 98.

The lack of subject matter jurisdiction is a serious
defect. A court must dismiss an action without consid-
ering the merits when jurisdiction is lacking. See Elec-
tronic Data Sys Corp v Flint Twp, 253 Mich App 538,
544; 656 NW2d 215 (2002) (“The lack of subject-matter
jurisdiction is so serious a defect in the proceedings
that a tribunal is duty-bound to dismiss a plaintiff’s
claim even if the defendant does not request it. Indeed,
having determined that it has no jurisdiction, a court
should not proceed further except to dismiss the ac-
tion.”) (citation omitted). Accordingly, even though the
Court of Claims correctly resolved the constitutional
question, we must determine whether it had authority
to consider the claim in the first instance.

First, we discern no error in the Court of Claims
considering this action despite that it was filed more
than 90 days after defendant’s adverse decision. See
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MCL 205.22(1). This Court impliedly accepted the
waiver of this time limitation in Toll Northville, LTD v
Northuville Twp, 272 Mich App 352; 726 NW2d 57
(2000), aff’d in part and vacated in part on other
grounds 480 Mich 6; 743 NW2d 902 (2008), when a
party seeks resolution of a constitutional issue that
arises during the pendency of an MTT case.

Second, there existed an actual controversy to
place before the Court of Claims for resolution. MCR
2.605 governs declaratory judgment actions. MCR
2.605(A)(1) provides, “In a case of actual controversy
within its jurisdiction, a Michigan court of record may
declare the rights and other legal relations of an inter-
ested party seeking a declaratory judgment, whether
or not other relief is or could be sought or granted.”
MCR 2.605(A)(2) continues, “For the purpose of this
rule, an action is considered within the jurisdiction of
a court if the court would have jurisdiction of an action
on the same claim or claims in which the plaintiff
sought relief other than a declaratory judgment.”

Generally, an actual controversy exists
where a declaratory judgment is necessary to
guide a plaintiff’s future conduct in order to
preserve the plaintiff’s legal rights. Shavers v
Attorney General, 402 Mich 554, 588-589; 267
NW2d 72 (1978); Durant v Dep’t of Ed (On Re-
mand), 238 Mich App 185, 204-205; 605 NW2d
66 (1999). “What is essential to an ‘actual con-
troversy’ under the declaratory judgment rule
is that plaintiff plead and prove facts which
indicate an adverse interest necessitating a
sharpening of the issues raised.” Shavers, 402
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Mich at 589; Fieger v Comm’r of Ins, 174 Mich
App 467,470-471,437 NW2d 271 (1988). Gen-
erally, where the injury sought to be pre-
vented is merely hypothetical, a case of actual
controversy does not exist. Recall Blanchard
Comm v Secretary of State, 146 Mich App 117,
121; 380 NW2d 71 (1985). [Citizens for Com-
mon Sense in Gov’t, 243 Mich App at 55.]

In Toll Northville, 272 Mich App at 355, the plain-
tiff appealed the defendant township’s decision to in-
crease the taxable value of its property in 2000 and
therefore impose a higher tax liability in 2001 and
2002 to the MTT. During that action, the constitution-
ality of the underlying statute came into question. As
the MTT lacks statutory jurisdiction to consider such
constitutional attacks, the plaintiff filed a separate de-
claratory judgment complaint in the circuit court to re-
solve the issue. Id.; see also See [sic] Meadowbrook
Village Assoc v Auburn Hills, 226 Mich App 594, 596;
574 NW2d 924 (1997) (“The [MTT] does not have juris-
diction over constitutional questions and does not pos-
sess authority to hold statutes invalid.”). The
defendant contended in both the MTT and the circuit
court action that the MTT lacked jurisdiction to impose
a remedy because the plaintiff attacked the 2001 and
2002 tax assessments, but the change in taxable value
occurred in 2000. Toll Northville, 272 Mich App at 359-
360. This Court concluded that the circuit court did
have jurisdiction over the constitutional claim, how-
ever, because no decision had been made regarding the
MTT’s jurisdiction and the parties retained an interest
in adverse claims. Id. at 361.
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So too here, Intuitive filed an MTT action regard-
ing tax years 2008 through 2010. The MTT had yet to
resolve those actions and the parties retained an inter-
est in their adverse claims. Accordingly, an actual con-
troversy existed which the Court of Claims could
resolve to guide the definition of the parties’ rights in
the future in the MTT action. Moreover, just as in 7Toll
Northville, the current plaintiff sought a present reso-
lution about past tax years. Although the financial in-
jury had already occurred, resolution of the parties’
rights would affect the present and the future.

Defendant’s claim that Intuitive’s declaratory
judgment complaint was actually a collateral attack is
similarly unfounded. The MTT could not resolve the
constitutional challenge and resolution of that ques-
tion was necessary before the merits of Intuitive’s un-
derlying challenge to the tax assessment could be
decided. Evidencing that the MTT could not resolve the
matter, it held the case in abeyance pending the Court
of Claims’ decision. The MTT had yet to resolve the
matter, so Intuitive’s Court of Claims’ action could not
be a collateral attack.

Finally, defendant asserts that the Court of
Claims should have dismissed Intuitive’s declaratory
judgment complaint because another action between
the same parties raising the same issues remained
pending in the MTT. This contention is completely in-
consistent with Toll Northville, however, in which the
MTT also held a matter in abeyance to permit the
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plaintiff to seek resolution of a constitutional issue in
the circuit court.

We affirm.

/s/ Elizabeth L. Gleicher
/s/ William B. Murphy
/s/ Donald S. Owens
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STATE OF MICHIGAN
COURT OF CLAIMS

INTUITIVE SURGICALINC Hon. Michael J. Talbot
v DEPT OF TREASURY

Case No. 15-000012-MT

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
February 3, 2015.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s consti-
tutional challenges to 2014 PA 282 lack merit. The
challenges have been addressed by this Court in the
December 19, 2014 opinions in Ingram Micro, Inc v
Dep’t of Treasury, No. 11-000035-MT and Yaskawa
America, Inc v Dep’t of Treasury, No.11-000077-MT.
For the reasons explained in those opinions, the Court
rejects plaintiff’s claims that PA 282 is unconstitu-
tional. Defendant is entitled to judgment as a matter
of law. MCR 2.116(I)(1). This order resolves the last
pending claim and closes the case.

/s/ Michael Talbot
Michael J. Talbot,
Chief Judge
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STATE OF MICHIGAN
COURT OF CLAIMS

GENERAL ALUMINUM MFG
COMPANY AND AFFILIATES
v DEPT OF TREASURY

Case No. 15-000021-MT Hon. Michael J. Talbot

ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
February 5, 2015.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions. For the reasons stated in
this Court’s December 19, 2014, opinions in Ingram
Micro, Inc v Dep’t of Treasury, No. 11-000033-MT and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This or-
der resolves the last pending claim and closes the case.

/s/  Michael Talbot
Michael J. Talbot,
Chief Judge
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STATE OF MICHIGAN

COURT OF CLAIMS

T-MOBILE USA INC AND

SUBSIDIARIES v DEPT

OF TREASURY

Case No. 15-000071-MT Hon. Michael J. Talbot
ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
March 24, 2015.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request for
a refund is premised on the elective three-factor appor-
tionment formula of the Multistate Tax Compact. In
2014 PA 282, the Legislature retroactively repealed
the Compact provisions, For the reasons stated in
this Court’s December 19, 2014, opinions in Ingram
Micro, Inc v Dep’t of Treasury, No. 11-000033-MT and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, the Court concludes that PA 282 applies to
this action and negates the basis for plaintiff’s claim.
Accordingly, the Court grants summary disposition to
the Department pursuant to MCR 2.116(I)(1). This or-
der resolves the last pending claim and closes the case.

/s/ Michael Talbot
Michael J. Talbot,
Chief Judge
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STATE OF MICHIGAN

CoUuRT OF CLAIMS

INTUITIVE SURGICAL INC,
OPINION

Plaintiff, AND ORDER
V. (Filed Apr. 17, 2015)
DEPARTMENT OF Case No. 15-000012-MT
TREASURY,

Hon. Michael J. Talbot
Defendant.

This case comes before the Court on plaintiffs mo-
tion for reconsideration pursuant to MCR 2.119(F),
which challenges this Court’s February 3, 2015 order.
The motion is DENIED.

Under MCR 2.119(F)(3), a party bringing a motion
for reconsideration under must “demonstrate a palpa-
ble error by which the court and the parties have been
misled and show that a different disposition must re-
sult from correction of the error.” Generally, a motion
for reconsideration that merely presents the same is-
sues already ruled on by the court will not be granted.
Id. The purpose of MCR 2.119(F)(3) is to allow a trial
court to immediately correct any obvious mistakes it
may have made in ruling on a motion, which would
otherwise be subject to correction on appeal but at a
much greater expense to the parties. Bers v Bers, 161
Mich App 457, 462; 411 NW2d 732 (1987).

In support of its motion, plaintiff argues that the
Court committed palpable error in its finding that
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(1) the Multistate Tax Compact (Compact) was not a
binding contract, (2) the application of 2014 PA 282
(PA 282) did not violate the Contracts Clauses of the
United States or the 1963 Michigan Constitutions,
(3) PA 282 did not violate the Compact provisions,
MCL 205.581, et seq., (4) PA 282 did not violate the
Change of Purpose Clause of the Michigan Constitu-
tion, (5) PA 282 does not violate Due Process Clauses
of the United States or Michigan Constitutions, (6) PA
282 does not violate the Commerce Clause of the
United States Constitution, (7) PA 282 does not violate
the Separation of Powers Clause of the Michigan Con-
stitution, and (8) PA 282 does not violate the Title-
Object Clause of the Michigan Constitution.

Plaintiff’s motion for reconsideration is essen-
tially an assertion of the arguments that were fully ad-
dressed in the December 19, 2014 opinions in Ingram
Micro Inc v Dep’t of Treasury, 11-000035-MT and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, which were referenced in the order en-
tered in the present case. None of the arguments
persuades this Court of the need to correct that order.

First, this Court correctly determined in the refer-
enced opinions that the Compact did not create a bind-
ing contract. The holding in US Steel Corp v Multistate
Tax Comm, 434 US 452; 98 S Ct 799; 54 L. Ed 2d 682
(1978), does not require this Court to uphold the Com-
pact and find that a binding contract exists. The Su-
preme Court in US Steel Corp addressed the issue of
whether the Compact was constitutionally invalid
because it lacked Congressional approval. The Court
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upheld the facial validity of the Compact against vari-
ous constitutional challenges, id. at 473-479, but it did
not hold that the Compact bound states to the provi-
sions of the Compact. Finding that the Compact did not
need Congressional approval, the Court underscored
that each state retains its sovereign power to tax and
is unrestricted by the Compact’s terms,! Further, the
Court acknowledged that a key component to its deter-
mination that the Compact did not require Congres-
sional approval was the lack of regulatory power held
by the Commission, whose role was recognized as ad-
visory only:

Articles VII and VIII detail more specific
powers of the Commission. Under Art. VII, the
Commission may adopt uniform administra-
tive regulations in the event that two or more
States have uniform provisions relating to
specified types of taxes. These regulations are
advisory only. Each member State has the
power to reject, disregard, amend, or modify
any rules or regulations promulgated by the
Commission. They have no force in any mem-
ber State until adopted by that State in
accordance with its own law. [US Steel Corp,
434 US at 457]

1 “[TIndividual member States retain complete control over
all legislation and administrative action affecting the rate of tax,
the composition of the tax based [sic] (including the determination
of the components of taxable income), and the means and methods
of determining tax liability and collecting any taxes determined
to be due.” US Steel Corp, 434 US at 457.
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The Court also disagrees with plaintiff’s assertion
that consideration of the three primary indicia of a
compact as set forth in Northeast Bancorp, Inc v Bd of
Governors, 472 US 159; 105 S Ct 2545; 86 L. Ed 2d 112
(1985), was misplaced. Plaintiff has provided no au-
thority for its assertion that application of the three
“classic” indicia of a compact is limited to a determina-
tion of whether a law is a compact, versus a “mere stat-
ute.” Although Northeast Bancorp did not establish an
essential list of criteria that must exist in an interstate
compact, application of the three “classic indicia of a
compact” as set forth in from [sic] Northeast Bancorp
is relevant in this matter and confirms that the Com-
pact does not bear sufficient indicia of a binding con-
tract. This Court correctly determined that the
Compact does not satisfy the indicia of a binding con-
tract, and no palpable error occurred.

Second, because no palpable error occurred with
respect to whether the Compact created a binding con-
tract, the Court declines to address again whether the
Contracts Clauses of the United States and Michigan
Constitutions were violated.

Third, with respect to plaintiff’s argument that PA
282 violates the Compact because of statutory lan-
guage expressing an intent that repeal or withdraw
must be prospective only, no palpable error occurred.
Plaintiff’s argument that repeal could be prospective
only is consistent with what the Legislature did when
it enacted PA 282: it made an explicit clarification that
in enacting 2007 PA 36, the Legislature intended that
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the repeal of the Compact be prospective, as of January
1, 2008.

The Legislature’s prior failure to make repeal of
the Compact terms explicit was a technical oversight.
While the Court passes no judgment on whether retro-
active legislation of tax laws would always be appro-
priate or constitutional, the legislative action taken by
PA 282 was the sort of retroactive technical “fix” that
the Supreme Court found appropriate in United States
v Carlton, 512 US 26; 114 S Ct 2018; 129 L Ed 22
(1994). It was not just the drafters of 2007 PA 36 that
had overlooked the need to clarify that the Compact
terms had been repealed. Taxpayers, and their counsel,
t00,2 did not notice the technical oversight at the time
the Michigan Business Tax (MBT) Act was enacted. In
Int’l Business Corp v Dep’t of Treasury, 496 Mich 642;
852 NW2d 865 (2014) (“IBM”) and the vast majority of
cases like the present one, taxpayers now arguing for
the right to elect the three-factor apportionment did
not claim that right on their original MBT returns.
Only after the unintended “loophole” was discovered
and brought to the attention of IBM and other taxpay-
ers did they attempt to take advantage of it, resulting

2 See e.g., Nowak, From the SBT to the MBT': Michigan Busi-
ness Tax Transition Issues, 53 Wayne L Rev 1553, 1573 (2007)
where no mention is made of the Compact or the possibility of
making an election for three-factor apportionment under 2007 PA
36. (“The MBT employs a single sales factor apportionment for-
mula, which is used to apportion both gross receipts and business
income.”)
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in the filing of an abundance of amended returns seek-
ing tax refunds.

Further, the Court rejects any contention in
plaintiff’s brief that due process was violated by the
government’s purported “bait and switch” of the appor-
tionment rules. There was no bait offered, and no
switch occurred. As mentioned above, it was only after
the oversight was later discovered by taxpayers — and
their accountants and lawyers — that attempts to ex-
ploit the loophole were made. These attempts eventu-
ally led to the Michigan Supreme Court’s decision in
IBM, followed shortly thereafter by the appropriate
legislative correction under PA 282.

Plaintiff’s remaining arguments also do not dem-
onstrate palpable error; plaintiff merely rehashes ar-
guments that have already been adequately addressed
by the Court.

IT IS HEREBY ORDERED that the motion for re-
consideration is DENIED.

This order resolves the last pending claim and
closes the case.

Dated: APR 17 2015 /s/ Michael Talbot
Hon. Michael J. Talbot
Chief Judge of the
Court of Claims
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STATE OF MICHIGAN

CoUuRT OF CLAIMS

GENERAL ALUMINUM
MFG COMPANY AND
AFFILIATES, OPINION
AND ORDER
Plaintiff,
(Filed Apr. 17, 2015)
V.
Case No. 15-000021-MT

DEPARTMENT OF -
TREASURY, Hon. Michael J. Talbot

Defendant.

This case comes before the Court on plaintiff’s mo-
tion for reconsideration pursuant to MCR 2.119(F),
which challenges this Court’s February 5, 2015 order.
The motion is DENIED.

Under MCR 2.119(F)(3), a party bringing a motion
for reconsideration under must “demonstrate a palpa-
ble error by which the court and the parties have been
misled and show that a different disposition must re-
sult from correction of the error,” Generally, a motion
for reconsideration that merely presents the same is-
sues already ruled on by the court will not be granted.
Id. The purpose of MCR 2.119(F)(3) is to allow a trial
court to immediately correct any obvious mistakes it
may have made in ruling on a motion, which would
otherwise be subject to correction on appeal but at a
much greater expense to the parties. Bers v Bers, 161
Mich App 457, 462; 411 NW2d 732 (1987).
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In support of its motion, plaintiff argues that the
Court committed palpable error in its finding that
(1) the Multistate Tax Compact (Compact) was not a
binding contract, (2) the application of 2014 PA 282
(PA 282) did not violate the Contracts Clauses of the
United States or the 1963 Michigan Constitutions, (3)
PA 282 did not violate the Compact provisions, MCL
205.581, et seq., (4) PA 282 did not violate the Change
of Purpose Clause of the Michigan Constitution, (5) PA
282 does not violate Due Process Clauses of the United
States or Michigan Constitutions, (6) PA 282 does not
violate the Commerce Clause of the United States Con-
stitution, (7) PA 282 does not violate the Separation of
Powers Clause of the Michigan Constitution, and (8)
PA 282 does not violate the Title-Object Clause of the
Michigan Constitution.

Plaintiff’s motion for reconsideration is essen-
tially an assertion of the arguments that were fully ad-
dressed in the December 19, 2014 opinions in Ingram
Micro Inc v Dep’t of Treasury, 11-000035-MT and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, which were referenced in the order en-
tered in the present case. None of the arguments per-
suades this Court of the need to correct that order.

First, this Court correctly determined in the refer-
enced opinions that the Compact did not create a bind-
ing contract. The holding in US Steel Corp v Multistate
Tax Comm, 434 US 452; 98 S Ct 799; 54 L. Ed 2d 682
(1978), does not require this Court to uphold the Com-
pact and find that a binding contract exists. The Su-
preme Court in US Steel Corp addressed the issue of
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whether the Compact was constitutionally invalid be-
cause it lacked Congressional approval. The Court up-
held the facial validity of the Compact against various
constitutional challenges, id. at 473-479, but it did not
hold that the Compact bound states to the provisions
of the Compact. Finding that the Compact did not need
Congressional approval, the Court underscored that
each state retains its sovereign power to tax and is un-
restricted by the Compact’s terms.! Further, the Court
acknowledged that a key component to its determina-
tion that the Compact did not require Congressional
approval was the lack of regulatory power held by the
Commission, whose role was recognized as advisory
only:

Articles VII and VIII detail more specific
powers of the Commission. Under Art, VII, the
Commission may adopt uniform administra-
tive regulations in the event that two or more
States have uniform provisions relating to
specified types of taxes. These regulations are
advisory only. Each member State has the
power to reject, disregard, amend, or modify
any rules or regulations promulgated by the
Commission. They have no force in any mem-
ber State until adopted by that State in

1 “[TIndividual member States retain complete control over
all legislation and administrative action affecting the rate of tax,
the composition of the tax based [sic] (including the determination
of the components of taxable income), and the means and methods
of determining tax liability and collecting any taxes determined
to be due.” US Steel Corp, 434 US at 457.
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accordance with its own law. [US Steel Corp,
434 US at 457.]

The Court also disagrees with plaintiff’s assertion
that consideration of the three primary indicia of a
compact as set forth in Northeast Bancorp, Inc v Bd of
Governors, 472 US 159; 105 S Ct 2545; 86 L Ed 2d 112
(1985), was misplaced. Plaintiff has provided no au-
thority for its assertion that application of the three
“classic” indicia of a compact is limited to a determina-
tion of whether a law is a compact, versus a “mere stat-
ute.” Although Northeast Bancorp did not establish an
essential list of criteria that must exist in an interstate
compact, application of the three “classic indicia of a
compact” as set forth in from [sic] Northeast Bancorp
is relevant in this matter and confirms that the Com-
pact does not bear sufficient indicia of a binding con-
tract. This Court correctly determined that the
Compact does not satisfy the indicia of a binding con-
tract, and no palpable error occurred.

Second, because no palpable error occurred with
respect to whether the Compact created a binding con-
tract, the Court declines to address again whether the
Contracts Clauses of the United States and Michigan
Constitutions were violated.

Third, with respect to plaintiff’s argument that PA
282 violates the Compact because of statutory lan-
guage expressing an intent that repeal or withdraw
must be prospective only, no palpable error occurred.
Plaintiff’s argument that repeal could be prospective
only is consistent with what the Legislature did when
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it enacted PA 282: it made an explicit clarification that
in enacting 2007 PA 36, the Legislature intended that
the repeal of the Compact be prospective, as of January
1, 2008.

The Legislature’s prior failure to make repeal of
the Compact terms explicit was a technical oversight.
While the Court passes no judgment on whether retro-
active legislation of tax laws would always be appro-
priate or constitutional, the legislative action taken by
PA 282 was the sort of retroactive technical “fix” that
the Supreme Court found appropriate in United States
v Carlton, 512 US 26; 114 S Ct 2018; 129 L Ed 22
(1994). It was not just the drafters of 2007 PA 36 that
had overlooked the need to clarify that the Compact
terms had been repealed. Taxpayers, and their counsel,
t00,2 did not notice the technical oversight at the time
the Michigan Business Tax (MBT) Act was enacted. In
Int’l Business Corp v Dep’t of Treasury, 496 Mich 642;
852 NW2d 865 (2014) (“IBM”) and the vast majority of
cases like the present one, taxpayers now arguing for
the right to elect the three-factor apportionment did
not claim that right on their original MBT returns.
Only after the unintended “loophole” was discovered
and brought to the attention of IBM and other taxpay-
ers did they attempt to take advantage of it, resulting

2 See e.g., Nowak, From the SBT to the MBT: Michigan Busi-
ness Tay Transition issues, 53 Wayne L Rev 1553, 1573 (2007)
where no mention is made of the Compact or the possibility of
making an election for three-factor apportionment under 2007 PA
36. (“The MBT employs a single sales factor apportionment for-
mula, which is used to apportion both gross receipts and business
income.”)
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in the filing of an abundance of amended returns seek-
ing tax refunds.

Further, the Court rejects any contention in
plaintiff’s brief that due process was violated by the
government’s purported “bait and switch” of the appor-
tionment rules. There was no bait offered, and no
switch occurred. As mentioned above, it was only after
the oversight was later discovered by taxpayers — and
their accountants and lawyers — that attempts to ex-
ploit the loophole were made. These attempts eventu-
ally led to the Michigan Supreme Court’s decision in
IBM, followed shortly thereafter by the appropriate
legislative correction under PA 282.

Plaintiff’s remaining arguments also do not dem-
onstrate palpable error; plaintiff merely rehashes ar-
guments that have already been adequately addressed
by the Court.

IT IS HEREBY ORDERED that the motion for re-
consideration is DENIED.

This order resolves the last pending claim and
closes the case.

Dated: APR 17 2015 /s/ Michael Talbot
Hon. Michael J. Talbot
Chief Judge of the
Court of Claims
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STATE OF MICHIGAN

CoUuRT OF CLAIMS

T-MOBILE USA INC

AND SUBSIDIARIES, OPINION AND ORDER
Plaintiff, (Filed Apr. 20, 2015)
v Case No. 15-000071-MT
DEPARTMENT Hon. Michael J. Talbot
OF TREASURY,
Defendant.

This case comes before the Court on plaintiff’s mo-
tion for reconsideration pursuant to MCR 2.119(F),
which challenges this Court’s March 24, 2015 order.
The motion is DENIED.

Under MCR 2.119(F)(3), a party bringing a motion
for reconsideration under must “demonstrate a palpa-
ble error by which the court and the parties have been
misled and show that a different disposition must re-
sult from correction of the error.” Generally, a motion
for reconsideration that merely presents the same is-
sues already ruled on by the court will not be granted.
Id. The purpose of MCR 2.119(F)(3) is to allow a trial
court to immediately correct any obvious mistakes it
may have made in ruling on a motion, which would
otherwise be subject to correction on appeal but at a
much greater expense to the parties. Bers v Bers, 161
Mich App 457, 462; 411 NW2d 732 (1987).
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In support of its motion, plaintiff argues that the
Court committed palpable error in its finding that (1)
the Multistate Tax Compact (Compact) was not a bind-
ing contract, (2) the application of 2014 PA 282 (PA
282) did not violate the Contracts Clauses of the
United States or the 1963 Michigan Constitutions, (3)
PA 282 did not violate the Compact provisions, MCL
205.581, et seq., (4) PA 282 did not violate the Change
of Purpose Clause of the Michigan Constitution, (5) PA
282 does not violate Due Process Clauses of the United
States or Michigan Constitutions, (6) PA 282 does not
violate the Commerce Clause of the United States Con-
stitution, (7) PA 282 does not violate the Separation of
Powers Clause of the Michigan Constitution, and (8)
PA 282 does not violate the Title-Object Clause of the
Michigan Constitution.

Plaintiff’s motion for reconsideration is essen-
tially an assertion of the arguments that were fully ad-
dressed in the December 19, 2014 opinions in Ingram
Micro Inc v Dep’t of Treasury, 11-000035-MT and
Yaskawa America, Inc v Dep’t of Treasury, No. 11-
000077-MT, which were referenced in the order en-
tered in the present case. None of the arguments
persuades this Court of the need to correct that order.

First, this Court correctly determined in the refer-
enced opinions that the Compact did not create a bind-
ing contract. The holding in US Steel Corp v Multistate
Tax Comm, 434 US 452; 98 S Ct 799; 54 L. Ed 2d 682
(1978), does not require this Court to uphold the Com-
pact and find that a binding contract exists. The Su-
preme Court in US Steel Corp addressed the issue of
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whether the Compact was constitutionally invalid
because it lacked Congressional approval. The Court
upheld the facial validity of the Compact against vari-
ous constitutional challenges, id, at 473-479, but it did
not hold that the Compact bound states to the provi-
sions of the Compact. Finding that the Compact did not
need Congressional approval, the Court underscored
that each state retains its sovereign power to tax and
is unrestricted by the Compact’s terms.! Further, the
Court acknowledged that a key component to its deter-
mination that the Compact did not require Congres-
sional approval was the lack of regulatory power held
by the Commission, whose role was recognized as ad-
visory only:

Articles VII and VIII detail more specific
powers of the Commission. Under Art. VII, the
Commission may adopt uniform administra-
tive regulations in the event that two or more
States have uniform provisions relating to
specified types of taxes. These regulations are
advisory only. Each member State has the
power to reject, disregard, amend, or modify
any rules or regulations promulgated by the
Commission. They have no force in any mem-
ber State until adopted by that State in

1 “[TIndividual member States retain complete control over
all legislation and administrative action affecting the rate of tax,
the composition of the tax based [sic] (including the determination
of the components of taxable income), and the means and methods
of determining tax liability and collecting any taxes determined
to be due.” US Steel Corp, 434 US at 457.
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accordance with its own law. [US Steel Corp,
434 US at 457.]

The Court also disagrees with plaintiffs assertion
that consideration of the three primary indicia of a
compact as set forth in Northeast Bancorp, Inc v Bd of
Governors, 472 US 159; 105 S Ct 2545; 86 L Ed 2d 112
(1985), was misplaced. Plaintiff has provided no au-
thority for its assertion that application of the three
“classic” indicia of a compact is limited to a determina-
tion of whether a law is a compact, versus a “mere stat-
ute.” Although Northeast Bancorp did not establish an
essential list of criteria that must exist in an interstate
compact, application of the three “classic indicia of a
compact” as set forth in from [sic] Northeast Bancorp
is relevant in this matter and confirms that the Com-
pact does not bear sufficient indicia of a binding con-
tract. This Court correctly determined that the
Compact does not satisfy the indicia of a binding con-
tract, and no palpable error occurred.

Second, because no palpable error occurred with
respect to whether the Compact created a binding con-
tract, the Court declines to address again whether the
Contracts Clauses of the United States and Michigan
Constitutions were violated.

Third, with respect to plaintiff’s argument that PA
282 violates the Compact because of statutory lan-
guage expressing an intent that repeal or withdraw
must be prospective only, no palpable error occurred.
Plaintiff’s argument that repeal could be prospective
only is consistent with what the Legislature did when
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it enacted PA 282: it made an explicit clarification that
in enacting 2007 PA 36, the Legislature intended that
the repeal of the Compact be prospective, as of January
1, 2008.

The Legislature’s prior failure to make repeal of
the Compact terms explicit was a technical oversight.
While the Court passes no judgment on whether retro-
active legislation of tax laws would always be appro-
priate or constitutional, the legislative action taken by
PA 282 was the sort of retroactive technical “fix” that
the Supreme Court found appropriate in United States
v Carlton, 512 US 26; 114 S Ct 2018; 129 L Ed 22
(1994). It was not just the drafters of 2007 PA 36 that
had overlooked the need to clarify that the Compact
terms had been repealed. Taxpayers, and their counsel,
t00,2 did not notice the technical oversight at the time
the Michigan Business Tax (MBT) Act was enacted. In
Intl Business Corp v Dep’t of Treasury, 496 Mich 642;
852 NW2d 865 (2014) (“IBM”) and the vast majority of
cases like the present one, taxpayers now arguing for
the right to elect the three-factor apportionment did
not claim that right on their original MBT returns.
Only after the unintended “loophole” was discovered
and brought to the attention of IBM and other taxpay-
ers did they attempt to take advantage of it, resulting

2 See e.g., Nowak, From the SBT to the MBT': Michigan Busi-
ness Tax Transition Issues, 53 Wayne L Rev 1553, 1573 (2007)
where no mention is made of the Compact or the possibility of
making an election for three-factor apportionment under 2007 PA
36. (“The MBT employs a single sales factor apportionment for-
mula, which is used to apportion both gross receipts and business
income.”)
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in the filing of an abundance of amended returns seek-
ing tax refunds.

Further, the Court rejects any contention in
plaintiff’s brief that due process was violated by the
government’s purported “bait and switch” of the appor-
tionment rules. There was no bait offered, and no
switch occurred. As mentioned above, it was only after
the oversight was later discovered by taxpayers — and
their accountants and lawyers — that attempts to ex-
ploit the loophole were made. These attempts eventu-
ally led to the Michigan Supreme Court’s decision in
IBM, followed shortly thereafter by the appropriate
legislative correction under PA 282.

Plaintiff’s remaining arguments also do not
demonstrate palpable error; plaintiff merely rehashes
arguments that have already been adequately ad-
dressed by the Court.

IT IS HEREBY ORDERED that the motion for re-
consideration is DENIED.

This order resolves the last pending claim and
closes the case.

Dated: APR 20 2015 /s/ Michael Talbot
Hon. Michael J. Talbot
Chief Judge of the Court
of Claims
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STATE OF MICHIGAN

CoUuRT OF CLAIMS

FLUOR CORP. OPINION AND ORDER
& SUBSIDIARIES, (Filed Jun. 1, 2015)
Plaintiff, Case No. 12-000147-MT
v Hon. Michael J. Talbot
DEPARTMENT
OF TREASURY,
Defendant.

This case comes before the Court on defendant’s
motion for summary disposition pursuant to MCR
2.116(C)(4) and (10) and plaintiffs motion for partial
summary disposition pursuant to MCR 2.116(C)(10)
with respect to the last remaining count in this matter.
The Court GRANTS defendant’s motion and DENIES
plaintiffs motion.

FACTUAL ALLEGATIONS
AND PROCEDURAL HISTORY

This case, as originally filed, involved plaintiff’s
tax 2008, 2009, and 2011 liabilities under the Michigan
Business Tax (MBT), Act, MCL 208.1101 et seq. On De-
cember 19, 2014, the Court granted partial summary
disposition in favor of defendant pursuant to MCR
2.116(I)(1), and entered an order dismissing Count I of
Plaintiff’s Second Amended Complaint for reasons
stated in the opinion and orders entered in the matters
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of Ingram Micro, Inc v Dep’t of Treasury, Case No. -MT,
and Yaskawa America, Inc v Dep’t of Treasury, Case
No. 11-35-MT. The dismissed count related to the issue
of whether plaintiff was entitled to elect three-factor,
equally-weighted apportionment under the Multistate
Tax Compact (Compact), MCL 208.581, et seq. The re-
maining issue before the Court concerns Count II, Er-
roneous Calculation of Penalty and Interest, which
relates to whether plaintiff had reasonable cause for
its underpayment of tax or whether it was due to will-
ful neglect such that the penalty should not be waived.

According to defendant, the penalty and interest
in dispute relates to plaintiffs underpayment of esti-
mated quarterly tax payments based on the total
amount of tax liability as reported on the original 2008
return. The total 2008 tax liability as plaintiff reported
on the original return was $2,613,161, and according
to the defendant, plaintiff was required by statute to
have made quarterly payments of at least 25% of this
total, or $653,290. MCL 208.1501. Because plaintiff’s
four estimated payments in 2008 ($110,000, $160,000,
$155,000, and $115,000) totaled less than 25% of the
reported tax liability, defendant maintains that it was
required to impose a penalty for failure to remit suffi-
cient quarterly estimated payments under MCL
205.24(2). The record also reflects that there was con-
fusion caused by erroneous adjustments made for the
amended 2008 return, but that those adjustments
have since been corrected.

Plaintiff argues that its failure to pay the tax owed
was due to reasonable cause because it was based on a
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return position (that is, the election to use a three-
factor, equally-weighted apportionment formula) that
was found permissible by the Michigan Supreme Court
in Int’l Bus Machines Corp v Dep’t of Treasury, 496
Mich 642; 852 NW2d 865 (2014). Plaintiff further ar-
gues that the calculation of penalty and interest was
erroneous. This is so, it is argued, because plaintiff has
been unable to determine how the penalty and interest
was calculated for the 2008 tax year.

In response, defendant makes two arguments.
First, it argues that because plaintiff did not file a pen-
alty waiver request prior to filing suit, there was no
decision rendered by defendant with respect to penal-
ties which would otherwise give the Court jurisdiction
in this matter. Second, defendant argues that the im-
position of a penalty for the underpayment of a quar-
terly estimated payment is mandatory, and that
defendant has discretion under MCL 205.24(4) to deny
the waiver request where the plaintiff has not estab-
lished its burden of showing reasonable cause by clear
and convincing evidence under Mich Admin Code, R
205.1013(4). Defendant asserts that the failure to pay
the estimated tax on the original return had nothing
to do with the election made on that return to use
three-factor, equally-weighted apportionment under
the Multistate Tax Compact, and that plaintiff has not
otherwise met its burden of showing that abatement of
the tax is appropriate.
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STANDARD FOR GRANTING
SUMMARY DISPOSITION

Summary disposition may be granted under MCR
2.116(C)(4) where “[t]he court lacks jurisdiction of the
subject matter.” The court reviews the pleadings, affi-
davits, depostions [sic], admissions, and documentary
evidence to determine if they demonstrate the court
lacks subject-matter jurisdiction. Forest Hills Co-oper-
ative v City of Ann Arbor, 305 Mich App 572, 617; 854
NW2d 172 (2014).

Summary disposition pursuant to MCR
2.116(C)(10) is appropriate when documentary evi-
dence in the record, viewed in the light most favorable
to the moving party, shows that there is no genuine is-
sue of material fact, and the moving party is entitled
to ajudgment as a matter of law. Veenstra v Washtenaw
Country Club, 466 Mich 155, 164; 645 NW2d 643
(2002). A question of material fact exists when the rec-
ord leaves open an issue upon which reasonable minds
might differ. West v Gen Motors Corp, 469 Mich 177,
183; 665 NW2d 468 (2003).

DISCUSSION

During the relevant time period, MCL 208.1501(3)
provided that “[t]he estimated payment made with
each quarterly return of each tax year shall be for the
estimated business income tax base and modified gross
receipts tax base for the quarter or 25% of the esti-
mated annual liability.” The assessment of penalty and
interest for failure to pay a tax is controlled by statute.
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Under MCL 205.24(2), “if a taxpayer fails or refuses to
file a return or pay a tax,” defendant shall add a pen-
alty. (Emphasis added.) A deficiency in an estimated
payment under the MBT Act is treated in the same
manner as a tax due. MCL 205.23(2).

Here, the basis for imposing penalty under MCL
205.24(2) is plaintiff’s failure to pay tax as a result of
deficiencies in the estimated payments for the 2008 tax
year. According to the record, there is no question that
plaintiff failed to make the necessary quarterly pay-
ments of 25% of the total tax as plaintiff reported on
its original return. Thus, defendant was required un-
der MCL 205.24(2) to apply a penalty.

Plaintiff contends that the penalty should be
waived in this case. The circumstances in which a pen-
alty can be waived are set forth in MCL 205.24(4),
which provides that

[i]f a return is filed or remittance is paid after
the time specified and it is shown to the satis-
faction of the department that the failure was
due to reasonable cause and not to willful ne-
glect, the state treasurer or an authorized rep-
resentative of the state treasurer shall waive
the penalty prescribed by subsection (2). [Em-
phasis added.]

The administrative rule, R 205.1013, defines rea-
sonable cause for failure to pay and states in relevant
part:

(2) If areturn is filed or a remittance is
paid after the time specified, the taxpayer



App. 202

may request that the commissioner of revenue
waive and the commissioner shall waive the
penalty authorized by section 24(4) of the act
if the taxpayer establishes that the failure to
file the return or to pay the tax was due to
reasonable cause and not to willful neglect.

(3) A waiver of penalty request shall be
in writing and shall state the reasons alleged
to constitute reasonable cause and the ab-
sence of willful neglect.

(4) The taxpayer bears the burden of af-
firmatively establishing by clear and convinc-
ing evidence, that the failure to file or failure
to pay was due to reasonable cause.

(5) A taxpayer is required to exercise or-
dinary business care and prudence in comply-
ing with filing and payment requirements.

Here, plaintiff unpersuasively argues that the
penalty for underpayment of tax was due to defen-
dant’s rejection of plaintiff’s apportionment formula
election under the Compact. However, according to the
record, the penalty was based solely on the underpay-
ment of total tax liability for 2008 as reported by plain-
tiff.! That the tax on the original return was calculated
by making an election under the Compact, or that the
Department later disputed the validity of plaintiff’s

! There was an erroneous adjustment made by defendant in
connection with plaintiff's 2008 amended return, but according to
the record, that error has since been corrected. The remaining
penalty and interest at issue relate to the underpayment of esti-
mated tax based on the total tax liability as reported by plaintiff
on its original 2008 return.
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Compact election, has no bearing on the penalty im-
posed in this case.

In conclusion, plaintiff has not met its burden of
showing by clear and convincing evidence that its fail-
ure to make sufficient estimated payments for 2008
was due to reasonable cause. Therefore, defendant was
well within its authority to reject plaintiff’s request for
abatement of the penalties.

Because there are no grounds for abating the pen-
alty and interest in this matter, the issue of whether
plaintiff made a proper written request for a waiver
need not be addressed. The Court rejects defendant’s
claim that because there was no “decision” by defen-
dant to deny a penalty waiver, the Court lacks jurisdic-
tion in this matter. Plaintiff properly appealed from
the defendant’s Final Assessment issued August 27,
2012, and the Court’s jurisdiction in this matter is
proper.

CONCLUSION

Defendant has established that there is no ques-
tion of a material fact that exists in the record and that
it is entitled to judgment as a matter of law.

IT IS HEREBY ORDERED that defendant’s mo-
tion for summary disposition is GRANTED pursuant
to MCR 2.116(C)(10) and plaintiff’s motion for partial
summary disposition is DENIED.
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This order resolves the last pending claim and
closes the case.

Dated: June 1, 2015 /s/ Michael Talbot
Hon. Michael J. Talbot
Chief Judge,
Court of Claims
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Plaintiff-Appellant,

A%

DEPARTMENT
OF TREASURY,
Defendant-Appellee.

ANHEUSER-BUSCH, INC.,
Plaintiff-Appellant,

v

DEPARTMENT
OF TREASURY,
Defendant-Appellee.

INTUITIVE SURGICAL, INC,,

Plaintiff-Appellant,
v

DEPARTMENT
OF TREASURY,
Defendant-Appellee.

SC: 153596

COA: 326131

Court of Claims:
14-000178-MT

SC: 153597
COA: 326135

Court of Claims:
14-000296-MT

SC: 153598
COA: 327057

Court of Claims:
11-000085-MT

SC: 153599
COA: 327178

Court of Claims:
15-000012-MT
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T-MOBILE USA, INC.
AND SUBSIDIARIES,
Plaintiff-Appellant,

v

DEPARTMENT
OF TREASURY,
Defendant-Appellee.

/

GENERAL ALUMINUM
MFG COMPANY,
Plaintiff-Appellant,

A%

DEPARTMENT
OF TREASURY,
Defendant-Appellee.

/

JOHNSON MATTHEY, INC,,

Plaintiff-Appellant,
v

DEPARTMENT
OF TREASURY,
Defendant-Appellee.

/

McNEIL-PPC, INC.,
Plaintiff-Appellant,

v

DEPARTMENT
OF TREASURY,
Defendant-Appellee.

/

SC: 153600

COA: 327217

Court of Claims:
15-000071-MT

SC: 153601
COA: 327218

Court of Claims:
15-000021-MT

SC: 153602
COA: 327694

Court of Claims:
14-000269-MT

SC: 153603
COA: 327964

Court of Claims:
12-000143-MT
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FLUOR CORP
& SUBSIDIARIES,
Plaintiff-Appellant,

v

DEPARTMENT
OF TREASURY,

Defendant-Appellee.

DIRECTV,
Plaintiff-Appellant,

v

DEPARTMENT
OF TREASURY,

Defendant-Appellee.

SOLO CUP
OPERATING CORP.,
Plaintiff-Appellant,

v

DEPARTMENT
OF TREASURY,

Defendant-Appellee.

CONAGRA FOODS, INC.
and SUBSIDIARIES,
Plaintiff-Appellant,

v

DEPARTMENT
OF TREASURY,

Defendant-Appellee.

SC: 153595

COA: 326130

Court of Claims:
14-000174-MT

SC: 153605
COA: 328193

Court of Claims:
13-000092-MT

SC: 153606

COA: 328206

Court of Claims:
13-000062-MT

SC: 153607

COA: 328317

Court of Claims:
15-000120-MT



App. 209

BOISE, INC.,
Plaintiff-A llant
AMEEAPPENAN, 50 153608
v COA: 328967
DEPARTMENT Court of Claims:
OF TREASURY, 15-000133-MT

Defendant-Appellee. /

On order of the Court, the application for leave to
appeal the March 15, 2016 judgment of the Court of
Appeals is considered, and it is DENIED, because we
are not persuaded that the questions presented should
be reviewed by this Court.

MARKMAN, J. I would grant leave to appeal for the
reasons set forth in my dissenting statement in Gillette

Commercial Operations North America v Dep’t of treas-
ury, 499 Mich 960, 961-962 (2016).

VIVIANO, J., joins the statement of MARKMAN, dJ.
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MULTISTATE TAX COMPACT

UNIFORM DIVISION OF INCOME
FOR TAX PURPOSES ACT

P.A.1969, No. 343, Eff. July 1, 1970

AN ACT to adopt a multistate tax com-
pact to facilitate and promote convenient, uni-
form, nonduplicative and proper determination
of state and local tax liability of multistate
taxpayers.

The People of the State of Michigan enact:
205.581. Enactment; form

Sec. 1. The multistate tax compact is enacted
into law and entered into with all jurisdictions legally
joining therein, in the form substantially as follows:

MULTISTATE TAX COMPACT
Article I. Purposes

The purposes of this compact are to:

(1) Facilitate proper determination of state and
local tax liability of multi-state taxpayers, including
the equitable apportionment of tax bases and settle-
ment of apportionment disputes.

(2) Promote uniformity or compatibility in signif-
icant components of tax systems.
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(3) Facilitate taxpayer convenience and compli-
ance in the filing of tax returns and in other phases of
tax administration.

(4) Avoid duplicative taxation.

Article II. Definitions

As used in this compact:

(1) “State” means a state of the United States,
the district of Columbia, the commonwealth of Puerto
Rico, or any territory or possession of the United
States.

(2) “Subdivision” means any governmental unit
or special district of a state.

(3) “Taxpayer” means any corporation, partner-
ship, firm, association, governmental unit or agency or
person acting as a business entity in more than 1 state.

(4) “Income tax” means a tax imposed on or
measured by net income including any tax imposed on
or measured by an amount arrived at by deducting ex-
penses from gross income, 1 or more forms of which ex-
penses are not specifically and directly related to
particular transactions.

(5) “Capital stock tax” means a tax measured in
any way by the capital of a corporation considered in
its entirety.

(6) “Gross receipts tax” means a tax, other than
a sales tax, which is imposed on or measured by the
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gross volume of business, in terms of gross receipts or
in other terms, and in the determination of which no
deduction is allowed which would constitute the tax an
income tax.

(7) “Sales tax” means a tax imposed with respect
to the transfer for a consideration of ownership, pos-
session or custody of tangible personal property or the
rendering of services measured by the price of the tan-
gible personal property transferred or services ren-
dered and which is required by state or local law to be
separately stated from the sales price by the seller, or
which is customarily separately stated from the sales
price, but does not include a tax imposed exclusively on
the sale of a specifically identified commodity or article
or class of commodities or articles.

(8) “Use tax” means a nonrecurring tax, other
than a sales tax, which (a) is imposed on or with re-
spect to the exercise or enjoyment of any right or power
over tangible personal property incident to the owner-
ship, possession or custody of that property or the leas-
ing of that property from another including any
consumption, keeping, retention, or other use of tangi-
ble personal property and (b) is complementary to a
sales tax.

(9) “Tax” means an income tax, capital stock tax,
gross receipts tax, sales tax, use tax, and any other tax
which has a multistate impact, except that the provi-
sions of articles III, IV and V of this compact shall ap-
ply only to the taxes specifically designated therein
and the provisions of article IX of this compact shall
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apply only in respect to determinations pursuant to ar-
ticle IV.

Article III. Elements of Income Tax Laws
Taxpayer Option, State and Local Taxes

(1) Any taxpayer subject to an income tax whose
income is subject to apportionment and allocation for
tax purposes pursuant to the laws of a party state or
pursuant to the laws of subdivisions in 2 or more party
states may elect to apportion and allocate his income
in the manner provided by the laws of such state or by
the laws of such states and subdivisions without refer-
ence to this compact, or may elect to apportion and al-
locate in accordance with article IV. This election for
any tax year may be made in all party states or sub-
divisions thereof or in any one or more of the party
states or subdivisions thereof without reference to the
election made in the others. For the purposes of this
paragraph, taxes imposed by subdivisions shall be con-
sidered separately from state taxes and the apportion-
ment and allocation also may be applied to the entire
tax base. In no instance wherein article IV is employed
for all subdivisions of a state may the sum of all appor-
tionments and allocations to subdivisions within a
state be greater than the apportionment and allocation
that would be assignable to that state if the apportion-
ment or allocation were being made with respect to a
state income tax.
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Taxpayer Option, Short Form

(2) Each party state or any subdivision thereof
which imposes an income tax shall provide by law that
any taxpayer required to file a return, whose only ac-
tivities within the taxing jurisdiction consist of sales
and do not include owning or renting real estate or tan-
gible personal property, and whose dollar volume of
gross sales made during the tax year within the state
or subdivision, is not in excess of $100,000.00 may elect
to report and pay any tax due on the basis of a percent-
age of such volume, and shall adopt rates which shall
produce a tax which reasonably approximates the tax
otherwise due. The multistate tax commission, not
more than once in 5 years, may adjust the $100,000.00
figure in order to reflect such changes as may occur
in the real value of the dollar, and, such adjusted fig-
ure, upon adoption by the commission, shall replace
the $100,000.00 figure specifically provided herein.
Each party state and subdivision thereof may make
the same election available to taxpayers additional to
those specified in this paragraph.

Coverage

(3) Nothing in this article relates to the reporting
or payment of any tax other than an income tax.

Article IV. Division of Income

(1) Asusedin this article, unless the context oth-
erwise requires:
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(a) “Business income” means income arising
from transactions and activity in the regular course of
the taxpayer’s trade or business and includes income
from tangible and intangible property if the acquisi-
tion, management and disposition of the property con-
stitute integral parts of the taxpayer’s regular trade or
business operations.

(b) “Commercial domicile” means the principal
place from which the trade or business of the taxpayer
is directed or managed.

(¢) “Compensation” means wages, salaries, com-
missions and any other form of remuneration paid to
employees for personal services.

(d) “Financial organization” means any bank,
trust company, savings bank, industrial bank, land
bank, safe deposit company, private banker, savings
and loan association, credit union, cooperative bank,
small loan company, sales finance company, invest-
ment company, or any type of insurance company.

(e) “Nonbusiness income” means all income
other than business income.

(f) “Public utility” means any business entity
(1) which owns or operates any plant, equipment, prop-
erty, franchise, or license for the transmission of com-
munications, transportation of goods or persons, except
by pipe line, or the production, transmission, sale, de-
livery, or furnishing of electricity, water or steam; and
(2) whose rates of charges for goods or services have
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been established or approved by a federal, state or local
government or governmental agency.

(g) “Sales” means all gross receipts of the tax-
payer not allocated under paragraphs of this article.

(h) “State” means any state of the United States,
the district of Columbia, the commonwealth of Puerto
Rico, any territory or possession of the United States,

and any foreign country or political subdivision there-
of.

(i) “This state” means the state in which the rel-
evant tax return is filed or, in the case of application of
this article to the apportionment and allocation of in-
come for local tax purposes, the subdivision or local
taxing district in which the relevant tax return is filed.

(2) Any taxpayer having income from business
activity which is taxable both within and without this
state, other than activity as a financial organization or
public utility or the rendering of purely personal ser-
vices by an individual, shall allocate and apportion his
net income as provided in this article. If a taxpayer has
income from business activity as a public utility but
derives the greater percentage of his income from ac-
tivities subject to this article, the taxpayer may elect
to allocate and apportion his entire net income as pro-
vided in this article.

(3) For purposes of allocation and apportionment
of income under this article, a taxpayer is taxable in
another state if (1) in that state he is subject to a net
income tax, a franchise tax measured by net income, a
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franchise tax for the privilege of doing business, or a
corporate stock tax, or (2) that state has jurisdiction to
subject the taxpayer to a net income tax regardless of
whether, in fact, the state does or does not.

(4) Rents and royalties from real or tangible per-
sonal property, capital gains, interest, dividends or
patent or copyright royalties, to the extent that they
constitute nonbusiness income, shall be allocated as
provided in paragraphs 5 through 8 of this article.

(5)(a) Net rents and royalties from real property
located in this state are allocable to this state.

(b) Net rents and royalties from tangible per-
sonal property are allocable to this state: (1) if and to
the extent that the property is utilized in this state, or
(2) in their entirety if the taxpayer’s commercial dom-
icile is in this state and the taxpayer is not organized
under the laws of or taxable in the state in which the
property is utilized.

(c) The extent of utilization of tangible personal
property in a state is determined by multiplying the
rents and royalties by a fraction, the numerator of
which is the number of days of physical location of the
property in the state during the rental or royalty pe-
riod in the taxable year and the denominator of which
is the number of days of physical location of the prop-
erty everywhere during all rental or royalty periods in
the taxable year. If the physical location of the property
during the rental or royalty period is unknown or un-
ascertainable by the taxpayer, tangible personal prop-
erty is utilized in the state in which the property was



App. 218

located at the time the rental or royalty payer obtained
possession.

(6)(a) Capital gains and losses from sales of real
property located in this state are allocable to this state.

(b) Capital gains and losses from sales of tangi-
ble personal property are allocable to this state if
(1) the property had a situs in this state at the time of
the sale, or (2) the taxpayer’s commercial domicile is in
this state and the taxpayer is not taxable in the state
in which the property had a situs.

(c) Capital gains and losses from sales of intan-
gible personal property are allocable to this state if the
taxpayer’s commercial domicile is in this state.

(7) Interest and dividends are allocable to this
state if the taxpayer’s commercial domicile is in this
state.

(8)(a) Patent and copyright royalties are allo-
cable to this state: (1), if and to the extent that the
patent or copyright is utilized by the payer in this
state, or (2) if and to the extent that the patent copy-
right is utilized by the payer in a state in which the
taxpayer is not taxable, and the taxpayer’s commercial
domicile is in this state.

(b) A patent is utilized in a state to the extent
that it is employed in production, fabrication, manu-
facturing, or other processing in the state or to the ex-
tent that a patented product is produced in the state.
If the basis of receipts from patent royalties does
not permit allocation to states or if the accounting
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procedures do not reflect states of utilization, the
patent is utilized in the state in which the taxpayer’s
commercial domicile is located.

(c) A copyright is utilized in a state to the extent
that printing or other publication originates in the
state. If the basis of receipts from copyright royalties
does not permit allocation to states or if the accounting
procedures do not reflect states of utilization, the copy-
right is utilized in the state in which the taxpayer’s
commercial domicile is located.

(9) All business income shall be apportioned to
this state by multiplying the income by a fraction, the
numerator of which is the property factor plus the pay-
roll factor plus the sales factor, and the denominator of
which is 3.

(10) The property factor is a fraction, the numer-
ator of which is the average value of the taxpayer’s real
and tangible personal property owned or rented and
used in this state during the tax period and the denom-
inator of which is the average value of all the tax-
payer’s real and tangible personal property owned or
rented and used during the tax period.

(11) Property owned by the taxpayer is valued at
its original cost. Property rented by the taxpayer is val-
ued at 8 times the net annual rental rate. Net annual
rental rate is the annual rental rate paid by the tax-
payer less any annual rental rate received by the tax-
payer from subrentals.
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(12) The average value of property shall be de-
termined by averaging the values at the beginning and
ending of the tax period but the tax administrator may
require the averaging of monthly values during the tax
period if reasonably required to reflect properly the av-
erage value of the taxpayer’s property.

(13) The payroll factor is a fraction, the numera-
tor of which is the total amount paid in this state dur-
ing the tax period by the taxpayer for compensation
and the denominator of which is the total compensa-
tion paid everywhere during the tax period.

(14) Compensation is paid in this state if:

(a) The individual’s service is performed entirely
within the state;

(b) The individual’s service is performed both
within and without the state, but the service per-
formed without the state is incidental to the individ-
ual’s service within the state; or

(c) Some of the service is performed in the state
and (1) the base of operations or, if there is no base of
operations, the place from which the service is directed
or controlled is in the state, or (2) the base of operations
or the place from which the service is directed or con-
trolled is not in any state in which some part of the
service is performed, but the individual’s residence is
in this state.

(15) The sales, factor is a fraction, the numerator
of which is the total sales of the taxpayer in this state
during the tax period, and the denominator of which is
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the total sales of the taxpayer everywhere during the
tax period.

(16) Sales of tangible personal property are in
this state if:

(a) The property is delivered or shipped to a pur-
chaser, other than the United States government,
within this state regardless of the f.0.b. point or other
conditions of the sale; or

(b) The property is shipped from an office, store,
warehouse, factory, or other place of storage in this
state and (1) the purchaser is the United States gov-
ernment or (2) the taxpayer is not taxable in the state
of the purchaser.

(17) Sales, other than sales of tangible, personal
property, are in this state if:

(a) The income-producing activity is performed
in this state; or

(b) The income-producing activity is performed
both in and outside this state and a greater proportion
of the income-producing activity is performed in this
state than in any other state, based on costs of perfor-
mance.

(18) 1If the allocation and apportionment provi-
sions of this article do not fairly represent the extent
of the taxpayer’s business activity in this state, the tax-
payer may petition for or the tax administrator may
require, in respect to all or any part of the taxpayer’s
business activity, if reasonable:
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(a) Separate accounting;

(b) The exclusion of any one or more of the fac-
tors;

(¢) The inclusion of 1 or more additional factors
which will fairly represent the taxpayer’s business ac-
tivity in this state; or

(d) The employment of any other method to ef-
fectuate an equitable allocation and apportionment of
the taxpayer’s income.

Article V. Elements of Sales and Use Tax Laws
Tax Credit

(1) Each purchaser liable for a use tax on tangi-
ble personal property shall be entitled to full credit for
the combined amount or amounts of legally imposed
sales or use taxes paid by him with respect to the same
property to another state and any subdivision thereof.
The credit shall he applied first against the amount of
any use tax due the state, and any unused portion of
the credit shall then be applied against the amount of
any use tax due a subdivision.

Exemption Certificates, Vendors May Rely

(2) Whenever a vendor receives and accepts in
good faith from a purchaser a resale or other exemp-
tion certificate or other written evidence of exemption
authorized by the appropriate state or subdivi-
sion taxing authority, the vendor shall be relieved
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of liability for a sales or use tax with respect to the
transaction.

Article VI. The Commission
Organization and Management

(1)(a) The multistate tax commission is hereby
established. It shall be composed of 1 “member” from
each party state who shall be the head of the state
agency charged with the administration of the types of
taxes to which this compact applies. If there is more
than 1 such agency, the state shall provide by law for
the selection of the commission member from the
heads of the relevant agencies. State law may provide
that a member of the commission be represented by an
alternate but only if there is on file with the commis-
sion written notification of the designation and iden-
tity of the alternate. The attorney general of each party
state or his designee, or other counsel if the laws of the
party state specifically provide, shall be entitled to at-
tend the meetings of the commission, but shall not
vote. Such attorneys general, designees, or other coun-
sel shall receive all notices of meetings required under
paragraph 1(e) of this article.

(b) Each party state shall provide by law for the
selection of representatives from its subdivisions af-
fected by this compact to consult with the commission
member from that state.

(c) Each member shall be entitled to 1 vote. The
commission shall not act unless a majority of the mem-
bers are present, and no action shall be binding unless
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approved by a majority of the total number of mem-
bers.

(d) The commission shall adopt an official seal to
be used as it may provide.

(e) The commission shall hold an annual meet-
ing and such other regular meetings as its bylaws may
provide and such special meetings as its executive
committee may determine. The commission bylaws
shall specify the dates of the annual and any other reg-
ular meetings, and shall provide for the giving of notice
of annual, regular and special meetings. Notices of spe-
cial meetings shall include the reasons therefor and an
agenda of the items to be considered.

(f) The commission shall elect annually, from
among its members, a chairman, a vice chairman and
a treasurer. The commission shall appoint an executive
director who shall serve at its pleasure, and it shall fix
his duties and compensation. The executive director
shall be secretary of the commission. The commission
shall make provision for the bonding of such of its of-
ficers and employees as it may deem appropriate.

(g) Irrespective of the civil service, personnel or
other merit system laws of any party state, the execu-
tive director shall appoint or discharge such personnel
as may be necessary for the performance of the func-
tions of the commission and shall fix their duties and
compensation. The commission bylaws shall provide
for personnel policies and programs.
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(h) The commission may borrow, accept or con-
tract for the services of personnel from any state, the
United States, or any other governmental entity.

(i) The commission may accept for any of its pur-
poses and functions any and all donations and grants
of money, equipment, supplies, materials and services,
conditional or otherwise, from any governmental en-
tity, and may utilize and dispose of the same.

(j) The commission may establish 1 or more of-
fices for the transacting of its business.

(k) The commission shall adopt bylaws for the
conduct of its business. The commission shall publish
its bylaws in convenient form, and shall file a copy of
the bylaws and any amendments thereto with the ap-
propriate agency or officer in each of the party states.

(I) The commission annually shall make to the
governor and legislature of each party state a report
covering its activities for the preceding year. Any dona-
tion or grant accepted by the commission or services
borrowed shall be reported in the annual report of the
commission, and shall include the nature, amount and
conditions, if any, of the donation, gift, grant or services
borrowed and the identity of the donor or lender. The
commission may make additional reports as it may
deem desirable.
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Committees

(2)(a) To assist in the conduct of its business
when the full commission is not meeting, the commis-
sion shall have an executive committee of 7 members,
including the chairman, vice chairman, treasurer and
4 other members elected annually by the commission.
The executive committee, subject to the provisions of
this compact and consistent with the policies of the
commission, shall function as provided in the bylaws
of the commission.

(b) The commission may establish advisory and
technical committees, membership on which may in-
clude private persons and public officials, in furthering
any of its activities. Such committees may consider any
matter of concern to the commission, including prob-
lems of special interest to any party state and prob-
lems dealing with particular types of taxes.

(c) The commission may establish such addi-
tional committees as its bylaws may provide.

Powers

(3) In addition to powers conferred elsewhere in
this compact, the commission shall have power to:

(a) Study state and local tax systems and partic-
ular types of state and local taxes.

(b) Develop and recommend proposals for an in-
crease in uniformity or compatibility of state and local
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tax laws with a view toward encouraging the simplifi-
cation and improvement of state and local tax law and
administration.

(c) Compile and publish information as in its
judgment would’ assist the party states in implemen-
tation of the compact and taxpayers in complying with
state and local tax laws.

(d) Do all things necessary and incidental to the
administration of its functions pursuant to this com-
pact.

Finance

(4)(a) The commission shall submit to the gover-
nor or designated officer or officers of each party state
a budget of its estimated expenditures for such period
as may be required by the laws of that state for presen-
tation to the legislature thereof.

(b) Each of the commission’s budgets of esti-
mated expenditures shall contain specific recommen-
dations of the amounts to be appropriated by each of
the party states. The total amount of appropriations
requested under any such budget shall be apportioned
among the party states as follows: one-tenth in equal
shares; and the remainder in proportion to the amount
of revenue collected by each party state and its sub-
divisions from income taxes, capital stock taxes,
gross receipts taxes, sales and use taxes. In deter-
mining such amounts, the commission shall employ
such available public sources of information as, in its
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judgment, present the most equitable and accurate
comparisons among the party states. Each of the com-
mission’s budgets of estimated expenditures and re-
quests for appropriations shall indicate the sources
used in obtaining information employed in applying
the formula contained in this paragraph.

(c) The commission shall not pledge the credit of
any party state. The commission may meet any of its
obligations in whole or in part with funds available to
it under paragraph (1)(i) of this article: provided that
the commission takes specific action setting aside such
funds prior to incurring any obligation to be met in
whole or in part in such manner. Except where the
commission makes use of funds available to it under
paragraph (1)(i), the commission shall not incur any
obligation prior to the allotment of funds by the party
states adequate to meet the same.

(d) The commission shall keep accurate accounts
of all receipts and disbursements. The receipts and dis-
bursements of the commission shall be subject to the
audit and accounting procedures established under its
bylaws. All receipts and disbursements of funds han-
dled by the commission shall be audited yearly by a
certified or licensed public accountant and the report
of the audit shall be included in and become part of the
annual report of the commission.

(e) The accounts of the commission shall be open
at any reasonable time for inspection by duly consti-
tuted officers of the party states and by any persons
authorized by the commission.
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(f) Nothing contained in this article shall be con-
strued to prevent commission compliance with laws re-
lating to audit or inspection of accounts by or on behalf
of any government contributing to the support of the
commission.

Article VII. Uniform Regulations and Forms

(1) Whenever any 2 or more party states, or sub-
divisions of party states, have uniform or similar pro-
visions of law relating to an income tax, capital stock
tax, gross receipts tax, sales or use tax, the commission
may adopt uniform regulations for any phase of the ad-
ministration of such law, including assertion of juris-
diction to tax, or prescribing uniform tax forms. The
commission may also act with respect to the provisions
of article IV of this compact.

(2) Prior to the adoption of any regulation, the
commission shall:

(a) As provided in its bylaws, hold at least 1 pub-
lic hearing on due notice to all affected party states and
subdivisions thereof and to all taxpayers and other
persons who have made timely request of the commis-
sion for advance notice of its regulation-making pro-
ceedings.

(b) Afford all affected party states and subdivi-
sions and interested persons an opportunity to submit
relevant written data and views, which shall be consid-
ered fully by the commission.
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(3) The commission shall submit any regulations
adopted by it to the appropriate officials of all party
states and subdivisions to which they might apply.
Each such state and subdivision shall consider any
such regulation for adoption in accordance with its
own laws and procedures.

Article VIII. Interstate Audits

(1) This article shall be in force only in those
party states that specifically provide therefor by stat-
ute.

(2) Any party state or subdivision thereof desir-
ing to make or participate in an audit of any accounts,
books, papers, records or other documents may request
the commission to perform the audit on its behalf. In
responding to the request, the commission shall have
access to and may examine, at any reasonable time,
such accounts, books, papers, records, and other docu-
ments and any relevant property or stock of merchan-
dise. The commission may enter into agreements with
party states or their subdivisions for assistance in per-
formance of the audit. The commission shall make
charges, to be paid by the state or local government or
governments for which it performs the service, for any
audits performed by it in order to reimburse itself for
the actual costs incurred in making the audit.

(3) The commission may require the attendance
of any person within the state where it is conducting
an audit or part thereof at a time and place fixed by it
within such state for the purpose of giving testimony
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with respect to any account, book, paper, document,
other record, property or stock of merchandise being
examined in connection with the audit. If the person is
not within the jurisdiction, he may be required to at-
tend for such purpose at any time and place fixed by
the commission within the state of which he is a resi-
dent: provided that such state has adopted this article.

(4) The commission may apply to any court hav-
ing power to issue compulsory process for orders in aid
of its powers and responsibilities pursuant to this arti-
cle and any and all such courts shall have jurisdiction
to issue such orders. Failure of any person to obey any
such order shall be punishable as contempt of the issu-
ing court. If the party or subject matter on account of
which the commission seeks an order is within the ju-
risdiction of the court to which application is made,
such application may be to a Court in the state or sub-
division on behalf of which the audit is being made or
a court in the state in which the object of the order be-
ing sought is situated. The provisions of this paragraph
apply only to courts in a state that has adopted this
article.

(5) The commission may decline to perform any
audit requested if it finds that its available personnel
or other resources are insufficient for the purpose or
that, in the terms requested, the audit is impracticable
of satisfactory performance. If the commission, on the
basis of its experience, has reason to believe that an
audit of a particular taxpayer, either at a particular
time or on a particular schedule, would be of interest
to a number of party states or their subdivisions, it
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may offer to make the audit or audits, the offer to be
contingent on sufficient participation therein as deter-
mined by the commission.

(6) Information obtained by any audit pursuant
to this article shall be confidential and available only
for tax purposes to party states, their subdivisions or
the United States. Availability of information shall be
in accordance with the laws of the states or subdivi-
sions on whose account the commission performs the
audit, and only through the appropriate agencies or of-
ficers of such states or subdivisions. Nothing in this ar-
ticle shall be construed to require any taxpayer to keep
records for any period not otherwise required by law.

(7) Other arrangements made or authorized pur-
suant to law for cooperative audit by or on behalf of the
party states or any of their subdivisions are not super-
seded or invalidated by this article.

(8) In no event shall the commission make any
charge against a taxpayer for an audit.

(9) Asused in this article “tax,” in addition to the
meaning ascribed to it in article II, means any tax or
license fee imposed in whole or in part for revenue pur-
poses.

Article IX. Arbitration

(1) Whenever the commission finds a need for
settling disputes concerning apportionments and al-
locations by arbitration, it may adopt a regulation
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placing this article in effect, notwithstanding the pro-
visions of article VII.

(2) The commission shall select and maintain an
arbitration panel composed of officers and employees
of state and local governments and private persons
who shall be knowledgeable and experienced in mat-
ters of tax law and administration.

(3) Whenever a taxpayer who has elected to em-
ploy article IV, or whenever the laws of the party state
or subdivision thereof are substantially identical with
the relevant provisions of article IV, the taxpayer, by
written notice to the commission and to each party
state or subdivision thereof that would be affected,
may secure arbitration of an apportionment or alloca-
tion, if he is dissatisfied with the final administrative
determination of the tax agency of the state or subdi-
vision with respect thereto on the ground that it would
subject him to double or multiple taxation by 2 or more
party states or subdivisions thereof. Each party state
and subdivision thereof hereby consents to the arbi-
tration as provided herein, and agrees to be bound
thereby.

(4) The arbitration board shall be composed of 1
person selected by the taxpayer, 1 by the agency or
agencies involved, and 1 member of the commission’s
arbitration panel. If the agencies involved are unable
to agree on the person to be selected by them, such
person shall be selected by lot from the total member-
ship of the arbitration panel. The 2 persons selected
for the board in the manner provided by the foregoing
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provisions of this paragraph shall jointly select the
third member of the board. If they are unable to agree
on the selection, the third member shall be selected by
lot from among the total membership of the arbitration
panel. No member of a board selected by lot shall be
qualified to serve if he is an officer or employee or is
otherwise affiliated with any party to the arbitration
proceeding. Residence within the jurisdiction of a party
to the arbitration proceeding shall not constitute affil-
iation within the meaning of this paragraph.

(5) The board may sit in any state or subdivision
party to the proceeding, in the state of the taxpayer’s
incorporation, residence or domicile, in any state
where the taxpayer does business, or in any place that
it finds most appropriate for gaining access to evidence
relevant to the matter before it.

(6) The board shall give due notice of the times
and places of its hearings. The parties shall be entitled
to be heard, to present evidence, and to examine and
cross-examine witnesses. The board shall act by major-
ity vote.

(7) The board shall have power to administer
oaths, take testimony, subpoena and require the at-
tendance of witnesses and the production of accounts,
books, papers, records, and other documents, and issue
commissions to take testimony. Subpoenas may be
signed by any member of the board. In case of failure
to obey a subpoena, and upon application by the board,
any judge of a court of competent jurisdiction of the
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state in which the board is sitting or in which the per-
son to whom the subpoena is directed may be found
may make an order requiring compliance with the sub-
poena, and the court may punish failure to obey the
order as a contempt. The provisions of this paragraph
apply only in states that have adopted this article.

(8) Unless the parties otherwise agree the ex-
penses and other costs of the arbitration shall be as-
sessed and allocated among the parties by the board in
such manner as it may determine. The commission
shall fix a schedule of compensation for members of ar-
bitration boards and of other allowable expenses and
costs. No officer or employee of a state or local govern-
ment who serves as a member of a board shall be enti-
tled to compensation therefor unless he is required on
account of his service to forego the regular compensa-
tion attaching to his public employment, but any such
board member shall be entitled to expenses.

(9) The board shall determine the disputed ap-
portionment or allocation and any matters necessary
thereto. The determinations of the board shall be final
for purposes of making the apportionment or alloca-
tion, but for no other purpose.

(10) The board shall file with the commission
and with each tax agency represented in the proceed-
ing: the determination of the board; the board’s written
statement of its reasons therefor; the record of the
board’s proceedings; and any other documents re-

quired by the arbitration rules of the commission to be
filed.
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(11) The commission shall publish the determi-
nations of boards together with the statements of the
reasons therefor.

(12) The commission shall adopt and publish
rules of procedure and practice and shall file a copy of
such rules and of any amendment thereto with the ap-
propriate agency or officer in each of the party states.

(13) Nothing contained herein shall prevent at
any time a written compromise of any matter or mat-
ters in dispute, if otherwise lawful, by the parties to
the arbitration proceeding.

Article X. Entry Into Force and Withdrawal

(1) This compact shall enter into force when en-
acted into law, by any 7 states. Thereafter, this compact
shall become effective as to any other state upon its
enactment thereof. The commission shall arrange for
notification of all party states whenever there is a new
enactment of the compact.

(2) Any party state may withdraw from this com-
pact by enacting a statute repealing the same. No with-
drawal shall affect any liability already incurred by or
chargeable to a party state prior to the time of such
withdrawal.

(3) No proceeding commenced before an arbi-
tration board prior to the withdrawal of a state and
to which the withdrawing state or any subdivision
thereof is a party shall be discontinued or terminated
by the withdrawal, nor shall the board thereby lose
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jurisdiction over any of the parties to the proceeding
necessary to make a binding determination therein.

Article XI. Effect on Other Laws and Jurisdiction

Nothing in this compact shall be construed to:

(a) Affect the power of any state or subdivision
thereof'to fix rates of taxation, except that a party state
shall be obligated to implement article III(2) of this
compact.

(b) Apply to any tax or fixed fee imposed for the
registration of a motor vehicle or any tax on motor fuel,
other than a sales tax: provided that the definition of
“tax” in article VIII(9) may apply for the purposes of
that article and the commission’s powers of study and
recommendation pursuant to article VI(3) may apply.

(¢) Withdraw or limit the jurisdiction of any,
state or local court or administrative officer or body
with respect to any person, corporation or other entity
or subject matter, except to the extent that such juris-
diction is expressly conferred by or pursuant to this
compact upon another agency or body.

(d) Supersede or limit the jurisdiction of any
court of the United States.

Article XII. Construction and Severability

This compact shall be liberally construed so as to
effectuate the purposes thereof. The provisions of this
compact shall be severable and if any phrase, clause,



App. 238

sentence or provision of this compact is declared to be
contrary to the constitution of any state or of the
United States or the applicability thereof to any gov-
ernment, agency, person or circumstance is held in-
valid, the validity of the remainder of this compact and
the applicability thereof to any government, agency,
person or circumstance shall not be affected thereby. If
this compact shall be held contrary to the constitution
of any state participating therein, the compact shall
remain in full force and effect as to the remaining
party states and in full force and effect as to the state
affected as to all severable matters.
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