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QUESTION PRESENTED 

Whether petitioners adequately pleaded parens 
patriae standing to challenge a California law under 
the dormant Commerce Clause on behalf of a handful 
of egg farmers from their respective States. 
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REASONS FOR DENYING THE WRIT 

Respondent The Humane Society of the United 
States (“HSUS”) agrees with the brief in opposition 
filed by the California state respondents.  HSUS 
writes separately to briefly highlight several 
misstatements in the petition and to discuss additional 
reasons to deny the petition. 

First, the petition’s principal argument misstates 
the Ninth Circuit’s holding and fails to acknowledge 
controlling precedent.  Petitioners urge this Court to 
grant review in order to declare that their interests in 
this case are “quasi-sovereign” in nature.  That 
requirement is the second half of the test for parens 
patriae standing, and the Ninth Circuit pointedly did 
not reach it.  The Ninth Circuit held, correctly, that 
petitioners’ complaint failed the first prong of the 
test—the requirement that a State must allege harm 
to a “sufficiently substantial segment of its 
population,” Alfred L. Snapp & Son Inc. v. Puerto Rico 
ex rel. Barez, 458 U.S. 592, 607 (1982).  See Pet. App. 9-
10.  Petitioners do not even attempt to refute that 
holding.   

Second, in an attempt to avoid the “substantial 
segment” requirement, the petition wrongly implies 
that the States’ own institutional interests in their co-
equal places in the federal structure are enough by 
themselves to establish standing in dormant 
Commerce Clause cases.  This Court explicitly rejected 
that argument more than a century ago.  In Louisiana 
v. Texas, this Court explained that, because the 
Constitution gives Congress the exclusive power to 
regulate interstate commerce, the States generally do 
not have justiciable interests of their own in dormant 
Commerce Clause cases—and therefore can litigate 
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these issues only in a representative or derivative 
capacity.  See 176 U.S. 1, 21 (1900).1  That is why the 
requirements of the parens patriae doctrine ordinarily 
must be satisfied—including, crucially, the 
requirement that the complaint must allege an injury 
to a sufficiently substantial segment of the State’s 
population.  The Second Circuit case with which the 
petition claims a circuit split, Connecticut ex rel. 
Blumenthal v. Cahill, 217 F.3d 93, 99 (2d Cir. 2000), 
addressed only whether New York’s sovereign 
interests were at issue, which might have required 
Connecticut to sue New York (instead of its officers) in 
an original action in this Court (instead of the district 
court).  The Second Circuit did not address 
Connecticut’s standing at all, did not discuss whether 
Connecticut’s interests were “quasi-sovereign,” and 
certainly did not hold (as the petition suggests) that a 
State always has standing to litigate dormant 
Commerce Clause claims as parens patriae. 

Third, the petition’s suggestion that the Ninth 
Circuit improperly commingled standing and the 
merits is incorrect, and blames the Ninth Circuit for 
rejecting a bad jurisdictional argument that petitioners 
themselves had advanced.  This Court held in Snapp 
that a policy that directly injured fewer than 800 
Puerto Rican workers nonetheless affected a 
“sufficiently substantial segment” of the Territory’s 
population, for parens patriae purposes, because a 
policy that facially discriminated against Puerto Ricans 

                                                 
1  The exception is when the State itself acts as a private 

participant in the market, such as by purchasing products 
allegedly affected by the restriction.  See, e.g., Maryland v. 
Louisiana, 451 U.S. 725, 736-37 (1981).  There are no allegations of 
that nature here. 
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implied that all Puerto Ricans were undesirable 
workers and therefore would have broad stigmatic 
consequences.  458 U.S. at 598, 607.  Petitioners argued 
that this case also involves “discrimination,” and that 
therefore Snapp supports a conclusion that they have 
standing.  The Ninth Circuit discussed discrimination 
only in that context and correctly rejected petitioners’ 
analogy because Assembly Bill 1437 (“AB 1437”) does 
not stigmatize out-of-state egg farmers in any way.  
But the Ninth Circuit made clear that it did not reach 
the merits of the dormant Commerce Clause issues.  

The Ninth Circuit applied uncontroversial settled 
law, and remanded with instructions that petitioners 
should be permitted to file a new action if they so 
desire.  The petition exclusively addresses an issue 
that the Ninth Circuit declined to reach, and fails to 
challenge the court’s actual holding—which, in any 
event, is a fact-bound, case-specific evaluation of the 
sufficiency of allegations in petitioners’ first amended 
complaint.  There is no reason for further review in 
this posture. 

A. The Ninth Circuit Did Not Resolve 
Whether Petitioners Asserted A Quasi-
Sovereign Interest  

The heart of the petition is an argument that the 
Ninth Circuit somehow “held in this case that the 
Plaintiff States had no independent quasi-sovereign 
interest in challenging California’s egg laws under the 
Commerce Clause.”  Pet. 10.  Petitioners assert (at 9-
10) that this holding conflicts with decisions of this 
Court and the views of the Second Circuit, and 
therefore warrants further review by this Court.  But 
the Ninth Circuit held no such thing.  To the contrary, 
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it explicitly declined to address whether petitioners 
adequately alleged a quasi-sovereign interest.  

To establish parens patriae standing, a State must 
satisfy two separate and independent elements.  First, 
the State must articulate an interest “apart from the 
interests of particular private parties.”  Snapp, 458 
U.S. at 607.  To satisfy this element, this Court has 
explained, the State must seek to remedy an injury to 
a “sufficiently substantial segment of its population.”  
Id.  Although there is no “definitive limit[] on the 
proportion of the population of the State that must be 
adversely affected,” “more must be alleged than injury 
to an identifiable group of individual residents.”  Id.2  
Second, the State must additionally “express a quasi-
sovereign interest.”  Id.  An exhaustive list of such 
interests has not been offered.  Instead, the 
“articulation of such interests is a matter for case-by-
case development.”  Id.3   

                                                 
2  Some courts, including the Ninth Circuit, have at times 

articulated this “substantial segment” requirement as an 
independent element of parens patriae standing.  Compare, e.g., 
LG Display Co. v. Madigan, 665 F.3d 768, 771 (7th Cir. 2011) 
(listing two elements), with Table Bluff Reservation (Wiyot Tribe) 
v. Philip Morris, Inc., 256 F.3d 879, 885 (9th Cir. 2001) (listing 
three), and New York by Abrams v. 11 Cornwell Co., 695 F.2d 34, 
38-40 (2d Cir. 1982) (same), vacated on other grounds, 718 F.2d 22 
(1983).  In the decision below, the panel treated the “substantial 
segment” requirement as an aspect of the first element.  Pet. App. 
7-8 & n.1.  And, thus, so do we.  But it makes no difference in this 
case, as the panel noted that it would “reach the same conclusion 
even if [it] treated [the two requirements] separately.”  Id. at 8 
n.1.   

3  See also LG Display Co., 665 F.3d at 771; Table Bluff 
Reservation, 256 F.3d at 885; New York by Abrams, 695 F.2d at 
38. 
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Petitioners apparently believe that this case 
presents an opportunity for such development.  It does 
not.  The Ninth Circuit articulated the two elements of 
parens patriae standing described by this Court in 
Snapp.  See Pet. App. 7-8.  It then clearly held that the 
petitioners’ complaint failed to meet the first element 
and expressly declined to reach the second, on which 
the entire petition is based:  “[W]e conclude that 
Plaintiffs have not met the first requirement. We 
therefore need not, and do not, reach the second part of 
the test . . . .”  See id. at 8.4   

This case presents no opportunity for this Court to 
address the issue the Ninth Circuit declined to reach.  
Petitioners do not even challenge the Ninth Circuit’s 
holding that they failed to allege injury to sufficiently 
substantial segments of their populations.  The 
decision below rests exclusively on that holding.  They 
provide no reason to doubt the district court’s and 
Ninth Circuit’s construction of their complaint.  Even if 
they could, they identify no plausible basis for further 
review of this fact-bound, case-specific understanding 
of their allegations.  And they state no conflict with the 
decisions of this Court or any court of appeals on the 
Ninth Circuit’s eminently sensible conclusion that a 
handful of egg farmers do not constitute a “substantial 
segment” of the petitioners’ citizenry.  Pet. App. 10-11.   

                                                 
4  The district court’s holding that petitioners failed to 

establish a “quasi-sovereign” interest was grounded entirely in 
the lack of allegations of harm to a sufficiently substantial 
segment of the population.  See, e.g., Pet. App. 46 (“Far from 
‘shackling’ plaintiffs’ industries, plaintiffs have alleged nothing to 
suggest California’s shell egg laws will detrimentally affect 
anyone outside of an identifiable group of individual egg 
farmers.”).   
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The Ninth Circuit’s conclusion was plainly correct.  
As the district court explained and the Ninth Circuit 
agreed, “a fair construction of the [operative 
complaint] is that plaintiffs bring this action on behalf 
of only those egg farmers who have not brought their 
farming procedures into compliance with California’s 
laws and regulations” but nonetheless wish to sell eggs 
within California.  ER 25.  From start to finish, the 
complaint asserts only these farmers’ purported rights 
and potential harm to these farmers alone.  Indeed, the 
entire complaint is about the “difficult choice” that this 
small, identifiable group of egg farmers in the 
petitioners’ States face in deciding whether to abide by 
California law or stop selling eggs in California.  Pet. 
App. 9.  It contains “no specific allegations about the 
statewide magnitude of these [purported] difficulties 
or the extent to which they affect more than just an 
‘identifiable group of individual’ egg farmers.”  Id. at 9-
10 (footnote omitted) (quoting Snapp, 458 U.S. at 607).      

That basic pleading failure alone establishes that 
petitioners lack parens patriae standing, under long-
settled law.  Contrary to petitioners’ repeated 
assertions, reviewing the decision below therefore 
would provide this Court no occasion to consider the 
contours of a State’s quasi-sovereign interests.  More 
broadly, there is no genuine uncertainty in the law for 
this Court to resolve.  Petitioners themselves cite 
several decisions from this Court in which a State was 
permitted to litigate dormant Commerce Clause issues 
as parens patriae.  But in all of those cases, the 
plaintiff State alleged harm to a sufficiently substantial 
segment of its population.  E.g., Pet. 12.  The Ninth 
Circuit held, correctly, that there are no such 
allegations here.   
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B. States Do Not Have Primary Standing And 
Responsibility To Enforce The Dormant 
Commerce Clause 

Although the petition cites parens patriae case law, 
the real thrust of its argument is that the petitioner 
States should have standing to litigate this case in 
their own right, and without regard to whether AB 
1437 causes any broad harm to their citizens.  
Petitioners contend, for example, that “[u]nder this 
Court’s cases, the States, not private litigants, have 
primary standing and responsibility to enforce the 
negative Commerce Clause against discriminatory and 
overreaching regulation by their sister States.”  Pet. 
15.  And they say that this case was brought by “[s]ix 
States” in order to “challenge[] this affront to their 
sovereignty and to their role in the federal system.”  
Pet. 1 (emphasis added).  This is not a parens patriae 
argument at all, and it is flatly inconsistent with more 
than a century of settled law.    

The very first case from this Court to recognize the 
parens patriae doctrine was a dormant Commerce 
Clause challenge brought by Louisiana against 
quarantine laws enforced by Texas.  Louisiana did not 
assert in that case any “special and peculiar injury” to 
its own property “such as would sustain an action by a 
private person,” because Louisiana itself “[wa]s not 
engaged in commerce” directly affected by the Texas 
quarantines.  Louisiana v. Texas, 176 U.S. at 19.  And 
it could not assert any sovereign interest in “the 
vindication of the freedom of interstate commerce,” 
because the Constitution delegates the regulation of 
interstate commerce entirely to Congress, not to the 
States.  Id. at 19; see id. at 21 (“[T]he power vested in 
Congress to regulate commerce among the states is a 
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power complete in itself . . . .”); see also id. at 24 
(Harlan, J., concurring) (Louisiana is not “charged with 
any duty, nor has it any power, to regulate interstate 
commerce.”).   

The Court thus reasoned that “the cause of action 
must be regarded not as involving any infringement of 
the powers of the State of Louisiana, or any special 
injury to her property, but as asserting that the State 
is entitled to seek relief in this way because the 
matters complained of affect her citizens at large.”  Id. 
at 19.  “[T]he state of Louisiana presents herself in the 
attitude of parens patriae, trustee, guardian or 
representative of all her citizens.”  Id.   

Consistent with that reasoning, it has long been 
settled that a State may litigate dormant Commerce 
Clause issues only by claiming proprietary commercial 
interests of its own, or by asserting a quasi-sovereign 
interest in remedying broad-based harms to the State’s 
general population under the parens patriae doctrine.  
In Georgia v. Pennsylvania Railway Co., for example, 
the State of Georgia alleged a conspiracy to charge 
significantly higher rates for transportation of all 
freight by railroad to and from Georgia, the 
consequences of which ran “far beyond the claim of 
damage to individual shippers.”  324 U.S. 439, 452 
(1945).  “[M]any of Georgia’s products” were denied 
equal access to national markets, and the 
“opportunit[ies] in manufacturing, shipping and 
commerce” of all kinds were curtailed.  Id. at 444.  And 
in Pennsylvania v. West Virginia, the challenged “first 
use” tax on natural gas imported from Louisiana into 
the plaintiffs’ States would have “imperil[ed] the 
health and comfort of thousands of [the plaintiff 
States’] people” and would have “halt[ed] or 



 

 

9

curtail[ed]” several of those States’ industries 
“wherein thousands of persons are employed.”  262 
U.S. 553, 584-85 (1923).  The plaintiff States also 
alleged that “their public institutions and 
governmental agencies … long have been and now are 
using this gas,” such that the States suffered 
proprietary injuries as well.  Id. at 583-84; see also 
Snapp, 458 U.S. at 608 (recognizing that a State can 
bring a parens patriae action to “assur[e] that the 
benefits of the federal system are not denied to its 
general population” (emphasis added)). 

Petitioners do not claim any injury to the States’ 
proprietary interests.  They do not, for example, allege 
that the States themselves buy or sell eggs in 
California.  And the Ninth Circuit correctly recognized 
that their parens patriae standing allegations are 
insufficient because the harm alleged is not to their 
general populations but to a small number of individual 
citizens.  Rather than challenge that holding, the 
petition tries to change the subject by suggesting that 
petitioner’s sovereign interests are sufficient to 
support standing here without any proprietary injury 
and without regard to whether their “citizens at large,” 
Louisiana, 176 U.S. at 19, have suffered any injury.  
This Court clearly rejected that notion in Louisiana v. 
Texas.   

The Second Circuit’s decision in Cahill does not 
conflict with that settled law or the Ninth Circuit’s 
decision in any way.  Petitioners focus on the fact that 
Connecticut asserted parens patriae standing to 
challenge New York’s regulation of commercial 
lobstering.  But, other than noting that it was not 
disputed, the Second Circuit did not actually address 
Connecticut’s standing at all.  Its holding was that 
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Connecticut could file that challenge in district court 
(rather than this Court) because its claim did not 
implicate any of New York’s “core sovereign interests.”  
Cahill, 217 F.3d at 103.  The case says nothing about 
whether Connecticut did or did not establish parens 
patriae standing, and certainly does not create any 
binding authority on the point that might conflict with 
the decision below.  See Steel Co. v. Citizens for a 
Better Env’t, 523 U.S. 83, 91 (1998) (“[D]rive-by 
jurisdictional rulings of this sort . . . have no 
precedential effect.”).            

States are entitled to litigate the private rights of 
their citizens under parens patriae only upon 
allegations showing that more is at stake than alleged 
harm to a small and discrete group of individuals.  
Contrary to petitioners’ overwrought contention (at 
21), it does not in any way “demean[]” a State’s 
sovereign or quasi-sovereign interests to insist that it 
meet that standard.  And that is all the Ninth Circuit 
did in this case.  See, e.g., Pet. App. 9-10 (noting the 
lack of any allegation of “statewide” effects of the 
California law); id. at 14-15 (holding that the alleged 
price effects for consumers were “remote, speculative, 
and contingent upon the decisions of many 
independent actors”); id. at 17 (“Plaintiffs allege no 
trade barriers erected against their broader economies 
. . . .”).  Petitioners’ fanciful claims (at 21-23) that the 
decision below will undermine the “future integrity of 
the Union” or threaten the “unity envisioned by the 
Constitution” can therefore be safely disregarded. 

C. The Ninth Circuit Did Not Reach The 
Merits Of Petitioners’ Claims  

Petitioners also argue in passing (at 7-8 & n.3) that 
the Ninth Circuit inappropriately “previewed the 
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merits of the Plaintiff States’ discrimination claim,” 
when it distinguished this Court’s decision in Snapp by 
observing that AB 1437 is “not discriminatory,” Pet. 
App. 16 (citation omitted).  This argument is just 
playing games with the Ninth Circuit’s use of the word 
“discrimination,” and accusing the Ninth Circuit of 
addressing the merits when all that court did was 
address a bad jurisdictional argument that petitioners 
themselves had pressed.   

Below, petitioners argued that the district court 
had focused too narrowly on the complaint’s allegations 
of injuries to egg farmers, asserting that under Snapp 
“discrimination” against the citizens of a State 
necessarily impacts a sufficiently substantial segment 
of that State’s population for standing purposes and 
that AB 1437 is “discriminatory” in the relevant sense.  
In Snapp, this Court held that Puerto Rico had parens 
patriae standing to assert certain anti-discrimination 
claims under federal law, even though its complaint 
described “at most . . . 787 job opportunities” that had 
been impermissibly denied to Puerto Ricans on the 
basis of their national origin.  458 U.S. at 609.  
Focusing on just those 787 individuals, the Court 
explained, took “too narrow a view of the interests at 
stake.”  Id.  This Court explained that it has had “too 
much experience with the political, social, and moral 
damage of discrimination” not to recognize that a State 
has a substantial interest in “securing residents from 
the harmful effects of discrimination.”  Id.  Regardless 
of the relatively small numbers of jobs or financial loss 
directly at issue, the Court held, “[d]eliberate efforts to 
stigmatize the labor force as inferior carry a universal 
sting.”  Id. (alteration in original) (emphasis added).  
Obviously this Court’s point was that facial invidious 
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discrimination on the basis of national origin causes 
stigmatic harms that go well beyond the direct victims. 

When the Ninth Circuit held that AB 1437 “is not 
discriminatory,” it was simply rejecting petitioners’ 
unpersuasive efforts to analogize this case to the 
indirect effects of the discrimination at issue in Snapp.  
Surely the Ninth Circuit was correct.  By prohibiting 
the sale of eggs in California that the seller knows or 
should know were produced by hens confined in cruel 
and unsanitary cages, California is not stigmatizing 
anyone, much less the entire workforce of any State, 
and it is not engaging in the sort of invidious 
discrimination that carries a “universal sting” against 
all of petitioners’ citizens.  AB 1437 obviously does not 
stigmatize the entire population of Missouri when it 
treats Missouri egg farmers exactly the same as 
California egg farmers.  And the Ninth Circuit had to 
discuss whether AB 1437 is “discriminatory” in the 
same sense as the discriminatory practices in Snapp, 
because petitioners themselves advanced a standing 
argument founded on that premise. 

It is therefore a bit rich for petitioners to accuse 
the Ninth Circuit of confusing standing with the 
merits.  The Ninth Circuit expressly held that, because 
the case was dismissed on standing grounds, “the 
merits ha[d] not been considered.”  Pet. App. 19 
(citation omitted).  Indeed, it partially reversed the 
district court on that very basis, remanding with 
instructions to dismiss the case without prejudice, to 
protect petitioners’ theoretical ability to refile and 
allege “post-effective-date facts that might support 
standing.”  Id. at 19-20.  That order would make no 
sense if the Ninth Circuit already resolved petitioners’ 
claims on the merits.  Indeed, it is petitioners who 
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confuse standing and the merits, by suggesting that a 
State necessarily has parens patriae standing 
whenever it claims a violation of the Commerce Clause.  
See, e.g., Pet. 9.         

CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be denied. 
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