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INTRODUCTION 

The Ninth Circuit has fundamentally distorted the 
waiver exception of the Foreign Sovereign Immuni-
ties Act (FSIA). Applying an improper categorical rule 
that ignores sovereign intent, the court mistakenly 
found that petitioner Indian Institute of Technology, 
Kharagpur (IITK) implicitly waived its sovereign im-
munity solely because its nondisclosure agreement 
(NDA) with respondent M.A. Mobile contained a 
choice-of-law clause. The court then compounded its 
error, and created a square circuit split, by extending 
that purported waiver to claims not premised on the 
NDA. Each of those holdings independently warrants 
this Court’s review. 

Faced with an indefensible Ninth Circuit decision, 
respondents resort to mischaracterizing the relevant 
precedent, going so far as to deny the existence of the 
categorical rule that formed the basis of the decision 
below. Respondents also try to distract the Court by 
questioning the Ninth Circuit’s jurisdiction—a naked 
ploy to manufacture the appearance of a vehicle prob-
lem where none exists. The Court should reject re-
spondents’ attempted obfuscation and grant the 
petition. 

ARGUMENT 

I. Respondents’ Jurisdictional Argument Is A 
Red Herring. 

In March 2014, the district court denied IITK’s 
motion to dismiss respondents’ Third Amended Com-
plaint pursuant to the FSIA. Pet. App. 6a-22a. That 
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order was the first time the court held that IITK was 
subject to suit under the FSIA’s waiver exception, and 
the first time it denied IITK’s immunity as to claims 
brought by M.A. Mobile. IITK timely appealed two 
days later. The Ninth Circuit thus had appellate ju-
risdiction under the collateral order doctrine to re-
view the district court’s order. See, e.g., Foremost-
McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 
438, 443 (D.C. Cir. 1990). And this Court, in turn, has 
jurisdiction to review the Ninth Circuit’s decision. See 
Permanent Mission of India v. City of New York, 551 
U.S. 193, 197 (2007); Weltover, Inc. v. Republic of Ar-
gentina, 941 F.2d 145, 147 (2d Cir. 1991), aff’d 504 
U.S. 607 (1992). 

Respondents nonetheless contend that the Ninth 
Circuit somehow lacked jurisdiction to review the 
March 2014 order because IITK did not timely appeal 
the district court’s earlier January 2010 order. See 
Opp. 7-8, 11. That argument is a pure non sequitur. 
“The failure to timely appeal an immunity order un-
der the collateral-order doctrine does not … postpone 
review until the end of the case; it postpones review 
[only] until another appealable order is entered.” Ru-
bin v. Islamic Republic of Iran, 637 F.3d 783, 791 (7th 
Cir. 2011); accord Behrens v. Pelletier, 516 U.S. 299, 
305-11 (1996) (no jurisdictional bar to interlocutory 
appeals following “successive pretrial assertions of 
immunity”). The March 2014 decision was an appeal-
able order in its own right: It denied IITK’s immunity 
as to new claims and on new grounds, providing a new 
basis for appeal under the collateral order doctrine.  

Specifically, the March 2014 order was the first 
time the district court denied IITK’s immunity as to 
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M.A. Mobile’s claims—i.e., the only claims at issue in 
the petition for certiorari.1 The January 2010 order 
did not consider those claims because, as the Ninth 
Circuit explained, that order “related [only] to the 
first amended complaint,” Pet. App. 3a, to which 
“M.A. Mobile [wa]s not a party,” Pet. App. 24a n.3. 
The March 2014 order thus resolved IITK’s “first as-
sertion of immunity against M.A. Mobile’s claims”—
contrary to respondents’ suggestion otherwise. Opp. 
14. And the district court had an obligation to deter-
mine whether IITK was “entitled to sovereign immun-
ity against each plaintiff” separately. Embassy of the 
Arab Republic of Egypt v. Lasheen, 603 F.3d 1166, 
1172 (9th Cir. 2010). 

The March 2014 order was also the first time the 
district court held that IITK waived its immunity as 
to respondent Farhang’s claims. The January 2010 or-
der erroneously concluded that her claims fell within 
the FSIA’s commercial-activity exception, Pet. App. 
37a-42a—but, as the court itself later acknowledged, 
that order “did not definitively rule on” whether the 
waiver exception applied, Opp. App. 4a.2 The Ninth 
Circuit then effectively overruled the January 2010 
order when it held in May 2013 that the commercial-
activity exception did not apply to respondents’ claims 

                                            
1 An unchallenged portion of the Ninth Circuit’s decision re-

versed the district court’s holding that IITK waived its immunity 
as to respondent Farhang’s claims. Pet. App. 3a-4a. 

2 The January 2010 order merely found that the waiver ex-
ception might apply “if” Farhang could show that she was an in-
tended third-party beneficiary of the NDA. Pet. App. 13a. The 
court then allowed Farhang “to amend her complaint to attempt 
to assert such status.” Opp. App. 3a-4a. 
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against a related sovereign defendant. Opp. App. 5a-
9a. Accordingly, the district court’s March 2014 order 
decided, for the first time, that Farhang “can take ad-
vantage of the waiver exception.” Opp. App. 4a. 

In light of the clear distinctions between the two 
orders, respondents’ contention that the March 2014 
order merely declined to reconsider the January 2010 
order is untenable. In July 2013, IITK moved to va-
cate the commercial-activity exception holding of the 
January 2010 order that had been effectively over-
ruled, and to dismiss the Third Amended Complaint 
for reasons that the district court had (by its own ad-
mission) never definitively addressed. See Reply App. 
10a-33a. Respondents’ cited cases, where an order 
denying reconsideration was deemed non-appealable, 
are thus beside the point. Whether or not a “substan-
tially similar renewed motion to dismiss” may lead to 
an appealable collateral order, Opp. 14, IITK’s motion 
to dismiss the Third Amended Complaint pursuant to 
the FSIA was—as the district court explained—“ma-
terially different” from the one that led to the January 
2010 order, Opp. App. 3a. And whatever “label the 
district court put on” IITK’s 2013 motion, the March 
2014 order allowed respondents’ claims to proceed un-
der the FSIA’s waiver exception, and thus denied 
IITK’s sovereign immunity on new—and inde-
pendently appealable—grounds. Coollick v. Hughes, 
699 F.3d 211, 218 (2d Cir. 2012). 

Accordingly, the case was properly “in” the Court 
of Appeals under the collateral order doctrine, 28 
U.S.C. § 1254, and this Court has jurisdiction to con-
sider the questions presented. 
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II. The Ninth Circuit’s Erroneous Categorical 
Rule Violates Bedrock Principles Of Foreign 
Sovereign Immunity. 

As explained in the petition, a foreign sovereign’s 
selection of U.S. law to govern a contract, standing 
alone, offers scant evidence of any intent to waive im-
munity under the FSIA. Pet. 13-23. A sovereign entity 
may select U.S. law solely to plan for the possible ab-
rogation of its immunity under one of the FSIA’s non-
waiver exceptions—a particularly sensible decision 
where, as here, the other party might attempt to ap-
ply the commercial-activity exception’s amorphous 
“direct effect” standard to the sovereign’s foreign con-
duct. Pet. 20-22. Alternatively, a sovereign entity may 
specify U.S. law in anticipation of litigation in a for-
eign tribunal. Pet. 18-20. The Ninth Circuit’s categor-
ical rule erroneously ignores these possibilities, 
violating the bedrock principle that waiver under the 
FSIA must be intentional and unambiguous. 

A. Tellingly, even respondents do not defend the 
categorical rule. They simply deny its existence. Opp. 
15-22. That denial, however, is built on stark mischar-
acterizations of the relevant precedent, particularly 
Joseph v. Office of Consulate General of Nigeria, 830 
F.2d 1018 (9th Cir. 1987). And it entirely ignores the 
Ninth Circuit’s categorical reasoning below. 

Respondents contend that Joseph “simply [held] 
that a contractual agreement to be governed by 
United States law ‘ordinarily’ demonstrates the sov-
ereign’s intent to subject itself to United States 
courts, and therefore evidences an implicit waiver of 
the sovereign’s immunity from suit.” Opp. 15 (quoting 
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Joseph, 830 F.2d at 1022). But respondents’ selective 
quotation of the word “ordinarily”—which recurs 
throughout their opposition brief, see id. at i, 8, 20—
twists Joseph beyond recognition. 

In fact, the Ninth Circuit in Joseph endorsed the 
categorical rule in the strongest possible terms: “[A]t 
the very least, it is clear that a sovereign party has 
waived immunity where a contract specifically states 
that the laws of a jurisdiction within the United 
States are to govern the transaction.” 830 F.2d at 
1022. The court used the word “ordinarily” not to 
qualify that rule (as respondents misleadingly sug-
gest), but rather to constrain the implication of waiver 
in other circumstances. That is, the court noted as a 
separate matter that the three sovereign acts speci-
fied in the House Report—including assent to a 
choice-of-law clause—are “ordinarily … [the] only” 
grounds for implying waiver.3 Id. That statement of 
exclusivity, from which respondents pluck the word 
“ordinarily,” casts no doubt whatsoever on the court’s 
categorical rule for choice-of-law clauses. 

Several other circuits have reiterated the Ninth 
Circuit’s categorical rule. Pet. 13 n.4; see, e.g., World 
Wide Demil, L.L.C. v. Nammo, A.S., 51 F. App’x 403, 
405-06 (4th Cir. 2002) (“‘[A] choice of law provision 
constitutes an implied waiver of ... sovereign immun-
ity.’” (alterations in original) (quoting Eckert Int’l Inc. 
v. Gov’t of Fiji, 32 F.3d 77, 80 (4th Cir. 1994))); 

                                            
3 Joseph made that observation when considering whether 

to imply waiver from a contractual provision that fell outside the 
House Report’s examples—namely, a clause entitling the pre-
vailing party to recover attorney’s fees. 830 F.2d at 1022. 
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Shapiro v. Republic of Bolivia, 930 F.2d 1013, 1017 
(2d Cir. 1991) (similar). Judge Wald’s concurrence in 
Transamerican S.S. Corp. v. Somali Democratic Re-
public—which respondents describe as “seminal,” 
Opp. 19—also endorsed the categorical rule. 767 F.2d 
998, 1006 (D.C. Cir. 1985). And, of course, the Ninth 
Circuit’s decision in this case applied Joseph’s cate-
gorical approach to the NDA’s choice-of-law clause, 
implying waiver without considering any other con-
tractual terms or the nature of the contemplated ven-
ture. Pet. App. 3a. 

Accordingly, district courts both within and out-
side the Ninth Circuit have construed choice-of-law 
provisions as de facto implied waivers of immunity. 
See, e.g., Ghawanmeh v. Islamic Saudi Acad., 672 F. 
Supp. 2d 3, 9 (D.D.C. 2009); Berdakin v. Consulado de 
la Republica de El Salvador, 912 F. Supp. 458, 461 
(C.D. Cal. 1995). As these cases make clear, the cate-
gorical rule is a well-recognized feature of many lower 
courts’ FSIA jurisprudence, and not an invention of 
the petition—as respondents erroneously suggest.4 

Ultimately, respondents’ refusal to acknowledge 
the categorical rule’s existence—even when faced 

                                            
4 Respondents identify only two decisions that purportedly 

rejected the categorical rule when analyzing a choice-of-law pro-
vision: Eckert and Peré v. Nuovo Pignone, Inc., 150 F.3d 477 (5th 
Cir. 1998). Opp. 18. But Eckert has been cited as the origin of the 
categorical rule in the Fourth Circuit, see World Wide Demil, 51 
F. App’x at 405-06, while Peré decided only that a non-signatory 
could not invoke a contractual waiver, see 150 F.3d at 482. In 
any event, even if respondents are correct that some courts have 
rejected the Ninth Circuit’s categorical rule, that circuit conflict 
provides yet another reason for this Court to grant certiorari. 
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with flatly contradictory precedent—speaks to the im-
possibility of defending the rule. A sovereign’s selec-
tion of U.S. law to govern a contract does not by itself 
constitute a waiver; in fact, it may be entirely con-
sistent with an intent to retain, rather than cast off, 
the FSIA’s jurisdictional constraints. Pet. 17-23; see 
also Am. Bar Ass’n Working Grp., Reforming the For-
eign Sovereign Immunities Act, 40 Colum. J. Trans-
nat’l L. 489, 548 (2002) (recommending elimination of 
implied waivers premised on choice-of-law clauses be-
cause “[c]ontracting parties often select U.S. law for 
reasons not related to a desire to have a U.S. court 
resolve a dispute”). By ignoring that reality, the Ninth 
Circuit’s categorical rule imposes immunity waivers 
that sovereigns never intended, an error that threat-
ens to disturb U.S. foreign relations. Pet. 12-13. The 
Court should grant certiorari to restore proper juris-
dictional constraints in this diplomatically sensitive 
area. 

B. Unwilling to defend the Ninth Circuit’s actual 
decision, respondents argue that the NDA’s personal-
jurisdiction clause establishes IITK’s intent to waive 
immunity, even if the choice-of-law clause alone does 
not. Opp. 22-23. But the Ninth Circuit declined to rely 
on that clause when implying waiver, and with good 
reason: It does not demonstrate IITK’s intent to waive 
immunity. 

The NDA’s personal-jurisdiction clause is a condi-
tional provision, specifying venue in the event that 
subject-matter jurisdiction is established under one of 
the FSIA’s non-waiver exceptions. Specifically, the 
clause consents to personal jurisdiction in a Califor-
nia court only “as applicable” for disputes arising out 
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of the NDA. Pet. App. 61a. That carefully circum-
scribed language—which clearly contemplates that a 
domestic court’s jurisdiction may not be “applica-
ble”—is precisely the type of narrowly drawn provi-
sion a foreign sovereign would use to plan for the 
potential abrogation of its immunity, without offering 
blanket consent to suit in U.S. courts. The petition 
made precisely this point, Pet. 25 n.7, and respond-
ents offer no rebuttal. Not surprisingly, several courts 
have declined to imply waiver from similar contrac-
tual terms. See, e.g., Poddar v. State Bank of India, 
235 F.R.D. 592, 597-98 (S.D.N.Y. 2006); L’Europeenne 
de Banque v. La Republica de Venezuela, 700 F. Supp. 
114, 123 (S.D.N.Y. 1988). Respondents can cite no 
case that held otherwise. 

In any event, the Court need not parse the impli-
cations of the personal-jurisdiction clause here. Ra-
ther, after rejecting the indefensible categorical rule 
and clarifying the correct legal standard for implying 
waiver, this Court can remand to the Ninth Circuit 
for a comprehensive analysis of all relevant terms in 
the NDA—including, contrary to respondents’ sugges-
tion, Opp. 22, the integration clause that barred any 
implied terms. Cf. World Wide Minerals, Ltd. v. Re-
public of Kazakhstan, 296 F.3d 1154, 1163 & n.14 
(D.C. Cir. 2002) (concluding, in light of integration 
clause, that sovereign had not waived immunity re-
garding several claims). 
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III. The Ninth Circuit’s Expansive Application 
Of The Purported Waiver Creates A Circuit 
Split That Independently Warrants Review. 

After improperly implying waiver from the NDA’s 
choice-of-law provision, the Ninth Circuit com-
pounded its error by extending the scope of the pur-
ported waiver to claims unrelated to the NDA’s terms: 
a statutory claim under the California Uniform Trade 
Secrets Act and a claim for breach of a separate oral 
agreement. Pet. 27-28. That portion of the Ninth Cir-
cuit’s decision violates the principle that implied 
waivers must be construed narrowly, on a claim-by-
claim basis. See Lasheen, 603 F.3d at 1172. And it 
squarely conflicts with decisions from the Fourth and 
D.C. Circuits, which have correctly held that an im-
munity waiver as to a particular contract extends only 
to claims enforcing rights created by that contract—
not rights derived from “exogenous” statutes or agree-
ments. World Wide Minerals, 296 F.3d at 1163; see 
World Wide Demil, 51 F. App’x at 406; Pet. 29-31. This 
issue presents an independent, compelling ground for 
certiorari. 

In arguing that the scope of an implied waiver is 
too “factbound” to warrant this Court’s review, Opp. 
23, respondents misapprehend the nature of the cir-
cuit split presented here. The question that has di-
vided the courts is a purely legal one: If a foreign 
sovereign waives immunity as to a specific contract, 
is that waiver limited to claims premised on rights 
created by the contract (as the Fourth and D.C. Cir-
cuits have held), or can it also reach claims premised 
on exogenous rights that have some factual relation-
ship to the contract (as the Ninth Circuit concluded 
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below)? The answer to that legal question is one that 
this Court can—and should—clarify. 

Respondents’ attempts to distinguish the other cir-
cuits’ cases are meritless. For example, their conten-
tion that World Wide Demil “provided no analysis of 
whether the plaintiff’s claims other than breach of 
contract were covered by the scope of the sovereign’s 
waiver,” Opp. 25, is simply wrong. In that case, as 
here, the plaintiff and a foreign sovereign signed a 
confidentiality agreement that contained a choice-of-
law clause. 51 F. App’x at 405. The plaintiff later sued 
for breach of the confidentiality agreement, breach of 
a distinct oral agreement reached in subsequent dis-
cussions, tortious interference, and conspiracy. Id. at 
403. Erroneously applying the categorical rule, see su-
pra at 6, the Fourth Circuit concluded that the sover-
eign had implicitly waived immunity as to claims 
“springing from” the confidentiality agreement by as-
senting to its choice-of-law clause. Id. at 405-06. But 
the court correctly declined to extend that waiver to 
the plaintiff’s other causes of action, reasoning that 
“[a] waiver of FSIA immunity with respect to one 
claim does not constitute a waiver with respect to 
other claims brought in the same suit.” Id. at 406. The 
court was thus compelled to separately “assess” its 
“jurisdiction to entertain [the] other claims.” Id. The 
decision below erroneously took a far more expansive 
view of sovereign waiver on essentially identical facts. 

Respondents also attempt to distinguish World 
Wide Minerals, saying that the court declined only to 
extend one sovereign entity’s contractual waiver of 
immunity to claims against “other state agencies.” 
Opp. 26. Again, respondents misread the decision. 
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The plaintiff in World Wide Minerals signed three 
contracts with a state committee of Kazakhstan to fa-
cilitate the takeover of a uranium facility. Two of 
those contracts contained immunity waivers, one of 
which consented to litigation of actions “arising out 
of” the relevant agreement. 296 F.3d at 1162 & n.13. 
Construing those waivers narrowly, the court con-
cluded: “[T]here is nothing ‘clear and unambiguous’ 
about either waiver other than that each extends to 
claims for breach of the agreement in which it is con-
tained.” Id. at 1162-63. The court therefore declined 
to apply the waivers to other claims against the same 
state committee, including breach of the third con-
tract and tort claims premised on “exogenous law.” Id. 

By not applying the same legal standard in this 
case, the Ninth Circuit violated fundamental sover-
eign immunity principles and created a square circuit 
split. Had it adopted the sound approach of the 
Fourth and D.C. Circuits, the court plainly would not 
have extended the scope of the purported waiver in 
the NDA to claims premised on a California statute or 
a distinct oral agreement. Accordingly, even setting 
aside the propriety of implying waiver from a choice-
of-law clause, this Court should grant certiorari to 
clarify that a foreign sovereign’s waiver of immunity 
as to a specific contract applies only to claims prem-
ised on rights created by that contract. 
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CONCLUSION 

The petition should be granted. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA  

SAN JOSE DIVISION 
 

M.A. MOBILE LTD., a 
limited liability 
company chartered in 
Dominca; and 
MANDANA D. 
FARHANG, 

Case No. C-08-02658-
RMW (HRL) 

 DEFENDANT 
INDIAN INSTITUTE 
OF TECHNOLOGY, 
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MOTION TO VACATE 
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RULING AND 
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Plaintiffs, 
v. 
INDIAN INSTITUTE 
OF TECHNOLOGY 
KHARAGPUR, an 
Indian Institute of 
Technology incorporated 
under the “Institutes of 
Technology Act, 1961”, 
TECHNOLOGY 
ENTREPRENEURSHIP 
AND TRAINING 
SOCIETY, an Indian 
society; PARTHA P. 
CHAKRABARTI; and 
Does 1 through 100, 
inclusive, 

 
Defendants. 

Date: August 16, 2013 
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NOTICE OF MOTION AND MOTION 
 

TO PLAINTIFFS AND THEIR COUNSEL OF 
RECORD: 

 
PLEASE TAKE NOTICE THAT at 9:00 A.M. 

on August 16, 2013, or as soon thereafter as counsel 
may be heard, in Courtroom 6, 4th Floor of this Court, 
located at 280 South First Street, San Jose, 
California, before the Honorable Ronald M. Whyte, 
Defendant Indian Institute of Technology, Kharagpur 
will and hereby does move this Court for: 
 

1) an Order vacating this Court’s January 26, 
2010 Order denying defendant’s motion to dismiss for 
lack of subject matter jurisdiction; and 
 

2) an Order dismissing plaintiffs’ Third 
Amended Complaint on the ground that the Court 
lacks subject matter jurisdiction over this matter 
pursuant to the Foreign Sovereign Immunities Act. 
 

This motion is based on this Notice of Motion 
and Motion, the following Memorandum of Points and 
Authorities, the pleadings and papers on file in this 
action, any matters of which the Court may or must 
take judicial notice, any evidence or argument 
presented at the hearing on the motion, and any other 
matters the Court deems proper. 
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Dated: July 11, 2013 
I. NEEL CHATTERJEE 

THOMAS H. ZELLERBACH 
MORVARID METANAT 

BENJAMIN S. LIN 
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I. NEEL CHATTERJEE 
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MEMORANDUM OF POINTS AND 
AUTHORITIES 

 

I. INTRODUCTION  
 
 The Third Amended Complaint (“TAC”) 
brought by Mandana Farhang and M.A. Mobile 
against the Indian Institute of Technology, 
Kharagpur (“IIT”) should be dismissed because IIT is 
immunized from suit in the United States under the 
Foreign Sovereign Immunities Act (“FSIA”). In this 
case, the Ninth Circuit recently held that Defendant 
Technology Incubation and Entrepreneurship 
Training Society (“Society” or “TIETS”) is immune 
from suit under the FSIA and should be dismissed 
from this case. The Ninth Circuit overruled plaintiffs’ 
assertions that the Society fell within the “commercial 
activity” exception of the FSIA. Plaintiffs’ alleged 
reasons for why the “commercial activity” exception 
applied to the Society are indistinguishable from 
Plaintiffs’ reasons for why that exception applied to 
IIT, and this Court’s previous ruling against IIT 
relied on the same analysis recently reversed by the 
Ninth Circuit. 
 

In view of the Ninth Circuit directive, IIT 
requests that this Court take two actions: 
 
(1) vacate its sovereign immunity order entered on 
January 26, 2010, which denied IIT’s assertion of 
immunity based on the same analysis that has now 
been overruled by the Ninth Circuit; and 
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(2) dismiss all of the claims in the TAC for lack of 
subject matter jurisdiction because IIT is immunized 
under the FSIA. 
 

As a result of the Ninth Circuit’s ruling, 
plaintiffs’ only hope of keeping IIT in this case rests 
with the FSIA’s “waiver” exception. The “waiver” 
exception is narrowly applied and can only be applied 
on a claim-by-claim and party-by-party basis. 
Plaintiffs cannot meet their heavy burden to prove—
with evidence—that IIT intended to waive its right to 
sovereign immunity from suit in the United States.1 
IIT has never had a direct relationship with Mandana 
Farhang and has never expressly or impliedly waived 
immunity with respect to her. M.A. Mobile has no 
evidence whatsoever of an express or implied waiver 
with respect to its trade secrets claim and its breach 
of a joint venture claim. As to a non-disclosure 
agreement (NDA) between IIT and M.A. Mobile, IIT 
never waived subject matter jurisdiction under the 
FSIA; it only agreed not to challenge personal 
jurisdiction. Accordingly, all claims against IIT 
should be dismissed. M.A. Mobile and Farhang can 

                                            
1 FSIA motions are evidentiary in nature. A plaintiff cannot meet 
its burden of invoking an FSIA exception without evidence. 
Adler v. Federal Republic of Nigeria, 107 F.3d 720, 728 (9th Cir. 
1996) (“The district should consider all evidence before it in 
resolving the immunity issue.”); Phoenix Consulting, Inc. v. 
Republic of Angola, 216 F.3d 36, 38 (D.C. Cir. 2000) (“Because 
Angola’s motion to dismiss raised a factual challenge to the 
court’s subject matter jurisdiction under the FSIA, the district 
court erred in accepting as true the jurisdictional facts alleged 
by the plaintiff”). 
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pursue their claims in India, as they always should 
have. 

II. BACKGROUND  
 

A. The Ninth Circuit Overruled This 
Court’s Prior Sovereign Immunity 
Rulings Regarding the Application 
of the “Commercial Activity” 
Exception  

 
This action commenced when Plaintiff Farhang 

filed a complaint, on May 27, 2008, against IIT, the 
Society, and a number of individual defendants. 
Plaintiffs then filed the First, Second, and Third 
Amended complaints on July 9, 2009, February 25, 
2010, and June 21, 2010, respectively. The Second 
Amended Complaint added M.A. Mobile Ltd. as a 
plaintiff. The Third Amended Complaint (“TAC”), 
which is now the operative complaint, asserts 
numerous claims, of which only three have survived 
motions to dismiss: (1) breach of NDA, (2) breach of 
an unwritten joint venture agreement, and (3) trade 
secret misappropriation. 

 
In July 2009, IIT moved to dismiss the First 

Amended Complaint (“FAC”), asserting that it is 
immune from suit under the FSIA, which provides 
that “a foreign state shall be immune from the 
jurisdiction of the courts of the United States and of 
the States” unless a statutory exception applies. 28 
U.S.C. § 1604. The Society did not participate in IIT’s 
motion because it had not yet been served. On 
January 26, 2010, this Court issued an order denying 
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Defendant IIT’s motion to dismiss for lack of subject 
matter jurisdiction pursuant to the FSIA. Dkt. 107. 
On January 12, 2012, this Court issued an order 
denying Defendant Society’s similar motion to 
dismiss. Dkt. 341. Both orders rejected IIT’s and the 
Society’s immunity assertions on the same ground: 
the third prong of the FSIA’s commercial activity 
exception. That exception provides that foreign states 
are not immune from suit when a plaintiffs claims are 
based upon commercial activities of the sovereign 
that have a “direct effect in the United States.” 28 
U.S.C. § 1605(a)(2).2  

 
On June 18, 2013, the Ninth Circuit vacated 

this Court’s denial of the Society’s motion to dismiss. 
Farhang v. Indian Inst. of Tech., No. 12-15178 (9th 
Cir. Jun. 18, 2013). In its decision, the Ninth Circuit 
unequivocally rejected plaintiff’s central argument — 
that the “commercial activity” exception to the FSIA 
applies under the circumstances of this case. Id. at *2-
4. The Ninth Circuit relied upon its recent decision in 
Terenkian v. Republic of Iraq, 694 F.3d 1122, 1130 
(9th Cir. 2012), a case decided after this Court’s 
rulings. Citing Terenkian as dispositive authority, the 
Ninth Circuit held that the non-payment of profits to 
plaintiffs is “merely an indirect effect” and is not the 
“legally significant” act that gave rise to plaintiffs’ 

                                            
2 Plaintiffs conceded that the issue regarding FSIA’s commercial 
activity exception was the same with respect to both IIT and the 
Society. See Plaintiffs’ opposition to the Society’s motion to 
dismiss, filed August 24, 2011, at 22-24 (Dkt. 299) (noting that 
this Court’s analysis in the 2010 order as to IIT “applies squarely 
to Defendant TIETS in almost an identical manner.”). 
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claim for breach of the joint venture agreement and 
misappropriation of trade secrets. Id. at *2-3. Thus, 
the Ninth Circuit concluded that Farhang and M.A. 
Mobile’s alleged loss of profits in California is not a 
“direct effect” for the purposes of the FSIA. Id. The 
Ninth Circuit also rejected plaintiffs’ other 
“commercial activity” theories. Id. at *3-4. 

 
B. This Court Considered, But Did Not 

Rely On The Waiver Exception As a 
Basis For Denial of Immunity 

 
In its 2010 Order, this Court discussed 

whether the allegations of the FAC supported a 
finding that IIT fell within the FSIA’s “waiver” 
exception to immunity but did not deny IIT’s 
Motion to Dismiss the FAC on that basis. Dkt. 
107. The Court has never made a ruling with 
respect to waiver under the TAC. 

III. ARGUMENT 
 

In light of the Ninth Circuit’s ruling, this 
Court should: (1) vacate its previous finding that IIT 
does not have immunity under the FSIA and (2) 
dismiss plaintiffs’ claims at issue in the TAC because 
IIT is immune from suit in the United States. Each 
of these issues is discussed in turn. 

 
A. This Court’s Prior Ruling On IIT’s 

Immunity Must Be Vacated In Light 
Of The Ninth Circuit’s Decision  
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This Court’s 2010 immunity ruling should be 
reconsidered and vacated pursuant to the law of the 
case doctrine. “The law of case doctrine provides that 
the decision of an appellate court on a legal issue must 
be followed in all subsequent proceedings in the same 
case.” Bernhardt v. County of Los Angeles, 339 F.3d 
920, 924 (9th Cir. 2003) quoting In re Rainbow 
Magazine, Inc., 77 F.3d 278, 281 (9th Cir. 1996) 
(internal quotation marks omitted). “The doctrine 
applies to our explicit decisions as well as those issues 
decided by necessary implication.” Id. quoting United 
States v. Hughes Aircraft Co., 243 F.3d 1181, 1186-87 
(9th Cir. 2001) (internal quotation marks omitted).  

 
Law of the case rules are founded upon 
the sound public policy that litigation 
must come to an end. An appellate court 
cannot efficiently perform its duty to 
provide expeditious justice to all if a 
question once considered and decided by 
it were to be litigated anew in the same 
case upon any and every subsequent 
appeal. 
 

Jeffries v. Wood, 114 F.3d 1484, 1489 (9th Cir. 1997) 
(internal citations omitted). 

 
The Ninth Circuit considered the facts 

surrounding the immunity defense in this case and 
found that the “commercial activity” exception to the 
FSIA does not apply. As the Ninth Circuit explained, 
the non-payment of profits to plaintiffs in this case 
was “merely an indirect effect” of an alleged breach 
and was not the “legally significant” fact that gave 
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rise to any of plaintiffs’ claims. Farhang v. Indian 
Inst. of Tech., No. 12-15178 at *2-3 (citing Terenkian 
v. Republic of Iraq, 694 F.3d 1122, 1130. Thus, the 
claim of purported loss of profits in California was not 
a “direct effect” for the purposes of FSIA. Id. at *3. 
 

In contrast, this Court’s 2010 Order arrived at 
the opposite conclusion by relying on the “commercial 
activity” exception to reject IIT’s sovereign immunity 
assertion. Plaintiffs conceded that the issues related 
to the “commercial activity” exception were 
fundamentally the same for IIT and the Society. Dkt. 
299 at 22-24. This Court held, using language 
encompassing both IIT and the Society, that the 
commercial acts at issue “had a ‘direct effect’ in the 
United States” because “[u]nder the terms of the 
contemplated joint venture,” plaintiffs allegedly were 
to receive payments in California. Dkt. 107 at 12. 
Because the Ninth Circuit, in this very case, rejected 
that analysis, this Court should now revisit the issue 
of IIT’s sovereign immunity and, as discussed below, 
dismiss all of the claims against IIT. See Jackson v. 
People’s Republic of China, 794 F.2d 1490, 1496 & n.3 
(11th Cir. 1986) (“[The court] was free to inquire 
whether the judgment previously entered was to be 
vacated so that it could examine the jurisdictional 
issue free of any inferences that might flow from the 
existence of the judgment.”). 
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B. IIT Is Immune From Suit In The 
United States.  

 
The TAC, the operative complaint, should be 

dismissed against IIT because IIT is immune from 
suit in the United States. 

 
Plaintiffs admit in the Third Amended 

Complaint that “IITK [is a] ‘foreign state[]’ as defined 
by 28 U.S.C. § 1603.” TAC at ¶ 2(a). IIT agrees that 
it is a foreign state for the purposes of the FSIA. 
Thus, IIT is presumptively immune under the FSIA, 
and plaintiffs bear the burden to prove—with 
evidentiary support—that an exception to immunity 
applies. See Export Group v. Reef Industries, Inc. 54 
F.3d 1466, 1470 (9th Cir. 1995) (stating burden of 
proof to show applicability of FSIA may be satisfied 
by admissions in plaintiffs pleadings); Moran v. 
Kingdom of Saudi Arabia, 27 F.3d 169, 172 (5th Cir. 
1994) (stating burden of proof shifts to plaintiff); 
Thomson v. Gaskill, 315 U.S. 442, 446 (1942) (“[I]f a 
plaintiff’s allegations of jurisdiction facts are 
challenged by the defendant, the plaintiff bears the 
burden of supporting the allegations by competent 
proof.” (emphasis added)). 

 
When a foreign sovereign asserts immunity in 

a United States Court, plaintiffs bear a heavy burden 
and must prove that the exceptions apply on a claim-
by-claim and party-by-party basis. A sovereign 
immunity exception that applies to only one claim 
does not defeat the foreign state’s immunity as to 
other claims. See, e.g., Embassy of the Arab Republic 
of Egypt v. Lasheen, 603 F.3d 1166, 1172 (9th Cir. 
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2010) (“A court must analyze each claim and 
determine if it is `based upon’ commercial activity or 
whether the foreign state has waived its sovereign 
immunity as to that claim.”). A plaintiff also must 
submit evidence, as opposed to merely relying on 
factual assertions in its pleadings, to support its 
position. Thomson, 315 U.S. at 446. Finally, any 
finding that an exception applies is to be narrowly 
construed. Library of Congress v. Shaw, 478 U.S. 310, 
318 (1986). 

 
IIT expects that plaintiffs will raise two 

arguments why immunity should not apply: (1) that 
the impact on plaintiffs was a “direct effect” under 
the exceptions to immunity under the FSIA, a 
position already rejected by the Ninth Circuit; and 
(2) that IIT has waived its immunity by entering into 
the NDA. Both arguments would be meritless. 

 
Plaintiffs’ allegations with respect to 

commercial activities having a “direct effect” in the 
United States are the same for IIT and the Society. 
TAC at ¶ 2(c). For both entities, the alleged conduct 
that caused a “direct effect” in the United States was 
their participation in an alleged joint venture that 
resulted in the loss of profits that were supposed to be 
paid in California. Id. 

 
Plaintiffs, the Court noted in its 2010 Order, 

had alleged that, “after promising to participate in a 
joint venture agreement …, defendants ‘in fact did 
not participate with [plaintiffs] in a joint venture.” 
Dkt. 107 at 12. The Court then held, using language 
encompassing both defendants, that “these acts had 
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a ‘direct effect’ in the United States” because 
“[u]nder the terms of the contemplated joint 
venture,” plaintiffs allegedly were to receive 
payments in California. Id. Indeed, plaintiffs 
acknowledged that this Court’s analysis in the 2010 
order “applies squarely” to both defendants “in 
almost an identical manner.” See Plaintiffs’ 
Opposition to the Society’s Motion to Dismiss, filed 
August 24, 2011, at pp. 22-24 (Dkt. 299). The Ninth 
Circuit’s rejection of the “direct effects” analysis is 
therefore dispositive here. 

 
Plaintiffs’ only remaining argument would be 

waiver. A foreign state, such as IIT, is immune from 
suit unless a plaintiff can show that the foreign state 
“has waived its immunity either explicitly or by 
implication.” 28 U.S.C. § 1605(a)(1). Although courts 
may find an implicit waiver of immunity to a contract 
action where the parties’ agreement clearly 
contemplates enforcement in a U.S.-based forum, 
such waivers must be construed narrowly. Joseph v. 
Office of the Consulate General of Nigeria, 830 F.2d 
1018, 1022-23 (9th Cir. 1987). Indeed, courts rarely 
find that a nation has waived its sovereign immunity 
without strong evidence that the waiver was what the 
state intended. Shapiro v. Republic of Bolivia, 930 
F.2d 1013, 1017 (2d Cir. 1991); Frolova v. Union of 
Soviet Socialist Republics, 761 F.2d 370, 377 (7th Cir. 
1985). Here, the evidence demonstrates that IIT 
never intended to waive immunity and, thus, no 
finding of waiver is appropriate here. Declaration of 
Partha Chakrabarti (“Chakrabarti Decl.”), ¶ ¶ 3-4. 
 



20a 
 

1. The Terms of The NDA Do Not 
Support Immunity Waiver 
With Respect To Any of 
Plaintiffs’ Claims 

IIT has never explicitly waived its immunity 
from suit. The NDA at issue in this case states: 

This Agreement shall be governed in 
all respects by the laws of the United 
States of America and by the laws of 
the State of California without 
application of the principles of conflicts 
of law. Each of parties irrevocably 
consents to the exclusive personal 
jurisdiction of the federal and state 
courts located in Santa Clara County, 
California, as applicable, for any 
matter arising out of or relating to 
this Agreement, except that in actions 
seeking to enforce any order or any 
judgment of such federal or state courts 
located in California, such personal 
jurisdiction shall be nonexclusive. 

Chakrabarti Decl., Ex. A at 1, ¶ 10 (emphasis added). 
 

While an agreement to have the laws of the 
United States or California apply can, in some 
instances, be construed as an implicit waiver of 
immunity, Joseph, 830 F.3d at 1022, an examination 
of facts specific to this case show that it would not be 
appropriate to find an implied waiver here. Shapiro, 
930 F.2d at 1017. Here, the choice of law provision 
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cannot be read to imply an intent to waive immunity. 
The NDA contains an “integration clause” that 
prohibits such a significant inference. The 
integration clause states that the NDA’s expressed 
terms represent the parties’ full and comprehensive 
understanding of their agreement—i.e., if a term is 
not expressed, it should not be implied. Chakrabarti 
Decl., Ex. A at 1,¶ 9 (“This Agreement represents the 
entire understanding and agreement of the parties 
and supersedes all prior communications, 
agreements, and understandings relating to the 
subject matter hereof.”). See Banco Do Brasil, S.A. v. 
Latian, Inc., 234 Cal. App. 3d 973, 1001-1003 (1991) 
(explaining the importance of an integration clause 
in determining the parties’ intent “to make the 
written instrument a full and complete expression of 
their agreement.”). Thus, even if in other contexts a 
court can read into a choice of law provision and find 
a clear implied intent to waive immunity, finding 
such a clear inference is not proper here where the 
parties have said in no uncertain terms that no such 
unexpressed inferences should be taken from the 
explicit terms of the agreement. 

Reading in such an inference, notwithstanding 
the integration clause, would be contrary to 
established precedent holding that waivers of 
immunity must be construed narrowly. Corzo v. 
Banco Central de Reserva del Peru, 243 F.3d 519, 523 
(9th Cir. 2001). The language used by the parties 
must evince a clear intent to waive the foreign 
sovereign immunity. In other words, the foreign 
sovereign must be on notice that it is waiving its 
immunity. See Frolova, 761 F.2d at 377. Here, that is 
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plainly not the case given the NDA’s integration 
clause which states that the expressed terms 
represent the full limits of the parties’ 
understanding. Chakrabarti Decl., Ex. A at 1, ¶ 9. 

Moreover, the NDA must be construed against 
its drafters—Farhang and M. A. Mobile. See 
Chakrabarti Decl. ¶ 3; Cal. Civ. Code § 1654 (“In 
cases of uncertainty not removed by the preceding 
rules, the language of a contract should be 
interpreted most strongly against the party who 
caused the uncertainty to exist”); United States v. 
Seckinger, 397 U.S. 203, 210 (1970). As noted above, 
the NDA contains an integration clause that 
prohibits inferences of such significant unexpressed 
terms, such as an unstated understanding that IIT 
wanted to waive its sovereign immunity. Moreover, 
the NDA makes no reference to sovereign immunity 
or subject matter jurisdiction. It also includes no 
statement of waiver of such rights. Farhang and M.A. 
Mobile certainly could have asked IIT to agree to 
such terms, but they did not. Plainly, the NDA, when 
construed against its drafters, does not contain a 
clear and unmistakable waiver of IIT’s right to 
sovereign immunity. Thus, as a matter of sovereign 
immunity law and contract law, it would be improper 
to read in an inference of immunity waiver here. 
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2. At A Minimum, The Terms Of 
The NDA Do Not Support 
Immunity Waiver With 
Respect To The Breach of 
Joint Venture And Trade 
Secret Misappropriation 
Claims  

Even if the NDA’s choice of law provision could 
be read to waive IIT’s sovereign immunity from suit 
in the United States, that waiver would be limited to 
claims of breach of the NDA. 

The choice of law provision governs only “[t]his 
Agreement.” Chakrabarti Decl., Ex. A, ¶ 10. Nothing 
in that sentence of the NDA contemplates anything 
beyond the basic understanding that U.S. law and 
California law would be used to resolve disputes over 
the NDA. As sovereign immunity must be assessed 
on a claim-by-claim and party-by-party basis, the 
trade secrets and breach of the joint venture claims 
must be analyzed independently of any breach of the 
NDA claim. See, e.g., Embassy of the Arab Republic 
of Egypt v. Lasheen, 603 F.3d 1166, 1172 (9th Cir. 
2010) (“The fact that an exception to the FSIA 
permits [one plaintiff’s] claims does not indicate that 
the exception applies to [a second plaintiff’s] 
claims.”). A sovereign immunity exception that 
applies to only one claim does not defeat the foreign 
state’s immunity as to other claims. Id. Thus, even if 
IIT included a choice of law provision regarding 
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“[t]his Agreement,” the waiver would be limited to 
claims of breach of the NDA and not other claims.3  

Notably, the NDA’s reference to “any matter 
arising out of or relating to this Agreement” does not 
contain a choice of law provision applicable to any 
such matter. The NDA’s express language makes 
clear that provision only means that IIT will not 
challenge personal jurisdiction related to any such 
matter. The language pertaining to personal 
jurisdiction cannot be read to waive IIT’s sovereign 
immunity. Importantly, foreign sovereign immunity 
goes to subject matter jurisdiction, not personal 
jurisdiction. 28 U.S.C. § 1330(a). Thus, this clause 
simply means that if IIT otherwise waives its 
sovereign immunity to suit in the United States, such 
that a U.S. court can exercise subject matter 
jurisdiction, then IIT will not interpose personal 
jurisdiction objections. See Gregorian v. Izvestia, 871 
F.2d 1515, 1522-30 (9th Cir. 1989) (analyzing subject 
matter jurisdiction and personal jurisdiction 
separately under the FSIA); see also, Tuli v. Republic 
of Iraq, 172 F.3d 707 (9th Cir. 1999); Harris Corp. v. 
Nat’l Iranian Radio & Television, 691 F.2d 1344 

                                            
3 To the extent plaintiffs conflate subject matter jurisdiction with 
personal jurisdiction, fallaciously sweeping different types of 
claims under a single unitary analysis has been rejected in the 
context of determining personal jurisdiction, as well. For 
example, tests for personal jurisdiction make clear distinctions 
between claims sounding in tort and claims sounding in contract. 
See Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802 
(9th Cir. 2004) (noting that different purposeful availment tests 
are applied to contract and tort cases, respectively, for analyzing 
whether the court can exercise specific personal jurisdiction. 
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(11th Cir. 1982). Therefore, the language of the NDA 
does not evince any clear and unmistakable waiver of 
immunity with respect to trade secret or breach of 
joint venture claims. Thus, it is not proper to imply a 
waiver of immunity from an agreement not to oppose 
personal jurisdiction. 

There is no basis for reading more into this 
NDA provision than is there. First, it is established 
that waivers of immunity must be construed 
narrowly. Corzo v. Banco Central de Reserva del 
Peru, 243 F.3d 519, 523 (9th Cir. 2001). They must 
clearly evince an intent to waive the foreign 
sovereign immunity. In other words, the foreign 
sovereign must be on notice that it is waiving its 
immunity. See Frolova, 761 F.2d at 377. That is 
plainly not the case here. 

Moreover, under the unambiguous language of 
the NDA, the terms expressed therein represent the 
full limits of the parties’ agreement. Chakrabarti 
Decl., Ex. A at 1,¶ 9. Thus, as a matter of contract 
interpretation and as a matter of immunity law, it 
would be improper to read into the NDA an implied 
intent to waive IIT’s immunity from suit as to the 
alleged joint venture and trade secret 
misappropriation claims. 

Finally, even assuming this personal 
jurisdiction clause in the NDA could be read to 
implicitly waive sovereign immunity as to related 
claims, the joint venture and the misappropriation of 
trade secrets claims do not qualify as related claims. 
They are independent causes of action. To find waiver 
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of either claim would run contrary to the established 
rule that the FSIA’s waiver exception must be 
“narrowly construed.” Corzo, 243 F.3d at 523; Joseph, 
830 F.3d at 1022. It is not enough that language in 
an agreement might support a finding of waiver. 
Instead, there must be unmistakable evidence that a 
foreign state intended to waive its immunity with 
respect to the specific claims brought against it. 
Shapiro, 930 F.2d at 1017; Frolova, 761 F.2d at 377. 
And, here it is not “unmistakable” that the parties 
intended that the joint venture and the 
misappropriation of trade secrets claims are “related” 
claims. 

A case from the D.C. Circuit involving closely 
analogous facts illustrates the proper application of 
the narrow construction requirement. In World Wide 
Minerals, Ltd. v. Republic of Kazakhstan, 296 F.3d 
1154 (D.C. Cir. 2002), the plaintiff entered into a 
series of contracts with the government of 
Kazakhstan in an effort to facilitate the production 
and export of Kazakh uranium. The parties’ first 
contract, the Management Agreement, gave the 
plaintiff the right to manage and control the assets of 
TGK, a state-run holding company that operated a 
uranium mining complex. The Management 
Agreement included language similar to that found 
in the NDA, except instead of merely consenting to 
personal jurisdiction, the Management Agreement 
expressly waived immunity: “In respect of any 
arbitration or legal action or proceeding arising out 
of or in connection with this Agreement, …[the 
Kazakhstan State Committee] hereby irrevocably 
agrees not to claim and hereby irrevocably waives … 
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immunity for itself and assets of the Republic of 
Kazakhstan to the full extent permitted by the laws 
of such jurisdiction.” Id. at 1162 n. 12 (alterations in 
original; emphasis added). 

The parties later entered into two other 
agreements—one in which the plaintiff agreed to 
lend TGK $3.5 million to upgrade the uranium 
complex, and another in which the plaintiff agreed to 
form a joint venture with a government-owned 
corporation to develop and mine other uranium 
sources while the corporation agreed to assist the 
plaintiff in obtaining uranium export licenses. 
Neither of those agreements contained any express 
or implied waiver language. Finally, the parties 
entered into a fourth contract, the Pledge Agreement, 
in which the plaintiff received a security interest in 
the assets of TGK as a collateral for its earlier loan. 
The Pledge Agreement included a broadly worded 
express immunity waiver: “The Grantor [defined as 
Kazakhstan and TGK] hereby irrevocably agrees not 
to claim and hereby irrevocably waives … 
immunity … to the full extent permitted by the laws 
of such jurisdiction with the intent inter alia that the 
foregoing waiver of immunity shall have irrevocable 
effect for the purposes of the [FSIA] in any legal 
action or proceedings to which such Act applies.” Id. 
(alterations in original; emphasis added). 

The parties’ relationship soured, and the 
plaintiff brought suit, asserting claims for breach of 
the each of the four contracts as well as fraudulent 
inducement, tortious interference, and more. See id. 
at 1159. The district court held that Kazakhstan’s 
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express waiver of immunity authorized the exercise 
of jurisdiction over all of the plaintiff’s claims. The 
D.C. Circuit reversed. 

The D.C. Circuit began by noting that, “[i]n 
general, explicit waivers of sovereign immunity are 
narrowly construed ‘in favor of the sovereign’ and are 
not enlarged ‘beyond what the language requires.’” 
Id. at 1162 (quoting Library of Congress v. Shaw, 478 
U.S. 310, 318 (1986)); see also id. at 1161 n.11 (noting 
the “‘virtually unanimous’ view that implied waiver 
provisions are likewise construed narrowly). The 
court found it clear that Kazakhstan had intended to 
waive its immunity with respect to the plaintiffs 
claims for breach of the Management Agreement and 
Pledge Agreement. Id. at 1162. But the court 
observed that neither waiver provision specified “the 
kind of claims” for which immunity would be waived, 
“[a]nd there is nothing ‘clear and unambiguous’ about 
either waiver other than that each extends to claims 
for breach of the agreement in which it is contained.” 
Id. at 1162-63. The “real ambiguity as to 
Kazakhstan’s intent,” the court observed, was 
amplified by “the fact that only two of the four 
agreements contain[ed] waivers.” Id. at 1163. It 
“could be argued,” the court recognized, that the 
parties saw no need for repetition, but it was equally 
plausible that “Kazakhstan did not contemplate” that 
it was relinquishing immunity as to those 
agreements. Id. (emphasis added). 
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The court also saw no  

evidence that, by waiving immunity for 
claims for breach of the Management 
and Pledge agreements, Kazakhstan 
unambiguously intended to expose itself 
to the miscellany of tort and tort-like 
claims with which [the plaintiff] has 
charged it. Unlike the claims for breach 
of those two contracts, which arise out of 
consensual agreements containing 
waivers of immunity, the tort claims 
arise out of exogenous law.  

Id. 

The D.C. Circuit’s reasoning is equally 
applicable here, and principles of comity counsel 
strongly in favor of assuring that foreign sovereigns 
are treated consistently from one federal court to the 
next. As in World Wide Minerals, nothing in the 
language of the NDA unambiguously demonstrates 
that IIT intended to waive its immunity. Perhaps it 
“could be argued” by plaintiffs that those claims are 
“related to” the NDA, but the NDA’s language surely 
does not require that reading. That is particularly so 
given that, just as in World Wide Minerals, the 
parties later allegedly entered into a joint venture 
agreement that did not include any waiver or 
jurisdictional provisions. Here, the parties 
understood that IIT was barred by Indian law from 
entering into a joint venture agreement (FAC ¶ 
59(c)); Chakrabarti Decl., ¶ 4; Exs. B, C, D. The 
parties contemplated that any company resulting 
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from their discussions would be formed in India and 
governed by Indian law, thereby negating any 
inference that IIT intended to (or ever did) waive its 
sovereign immunity. Chakrabarti Decl., ¶ 4; Exs. E, 
F, G. This understanding is further supported by 
various e-mail correspondence regarding the 
proposed joint venture, confirming that Indian law 
and jurisdiction is to prevail (Chakrabarti Decl., Ex. 
F) and that IIT—a governmental entity—cannot 
form a joint venture. Chakrabarti Decl, Ex. G, at 
section C(iii) of attachment. 

IIT has an even stronger argument than the 
defendant in World Wide Minerals, because the NDA 
does not contain an express waiver of immunity 
Courts generally have been even more cautious about 
extending implied waivers than express waivers 
because implied waivers necessarily leave at least 
some residual doubt about whether the sovereign 
actually intended to waive immunity at all. See, e.g., 
Cargill Int’l S.A. v. M/T Pavel Dybenko, 991 F.2d 
1012, 1017 (2d Cir. 1993). A broad construction of an 
implied waiver thus stacks uncertainty upon 
uncertainty. 

3. IIT Did Not Waive Its 
Immunity With Respect To 
Plaintiff Farhang 

The NDA’s choice of forum provision states 
that “the parties” to the NDA consent to the personal 
jurisdiction of the federal and state courts of Santa 
Clara County, California. As this Court has 
recognized, Farhang and IIT have no written 
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agreement. The NDA does not even mention 
Farhang. Nevertheless, Farhang has asserted that 
the Court is entitled to exercise jurisdiction over her 
claims against IIT because she qualifies as a third-
party beneficiary of the NDA. TAC at ¶ 2(b)(1). 
Contrary to her allegations, Farhang cannot invoke 
the NDA based on a third-party beneficiary theory. 4 

In line with the rule of narrow construction, 
courts are reluctant to hold that an immunity waiver 
in an agreement between two parties extends to third 
parties, and are “even more hesitant” where, as here, 
“the case involves an implied waiver.” Cargill, 991 
F.2d at 1017. At a minimum, a third party seeking to 
invoke such a waiver must come forward with “strong 
evidence” that the foreign state intended to waive its 
immunity with respect to that party. See, e.g., 
Cargill, 991 F.2d at 1017 (“[S]uch a waiver will not 
be implied absent strong evidence of the sovereign’s 
intent”); Frolova v. U.S.S.R., 761 F.2d 370, 377 (7th 
Cir. 1985) (per curiam) (“[C]ourts rarely find that a 
nation has waived its sovereign immunity, 
particularly with respect to suits brought by third 
parties, without strong evidence that this is what the 
foreign state intended.”). 

Plaintiffs’ reliance on a third-party beneficiary 
theory is a misdirected diversion from whether IIT 
conveyed an unmistakable intention to waive its 
immunity with respect to Farhang. The dispositive 

                                            
4 Defendant is unaware of any legal authority that has found a 
waiver of immunity under a third party beneficiary theory. 
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question is not whether California law would treat 
Farhang as a third-party beneficiary of the NDA; it 
is whether IIT intended to consent to be sued by 
Farhang in an individual capacity. The questions are 
distinct. To the extent California confers third-party 
beneficiary status without regard to the intent of the 
party being sued, that status does not suffice to allow 
the beneficiary to invoke the FSIA’s narrowly-
construed waiver exception. 

In an analogous context, the Ninth Circuit 
held that a district court erred in applying a federal 
statutory definition of “employer” to determine 
whether claims against a corporation run by a foreign 
government fell within the commercial activity 
exception. According to the Court, “[b]y referring to 
COBRA’s definition of employer to determine 
whether the court had jurisdiction under the [FSIA], 
the district court placed the substantive cart before 
the jurisdictional horse. A court can apply the 
substantive portions of a statute only after it has 
independently determined that it has jurisdiction.” 
Gates v. Victor Fine Foods, 54 F.3d 1457, 1464 (9th 
Cir. 1995). The Court explained that the district court 
instead should have applied the FSIA-specific 
“presum[ption] that separate juridical entities are 
normally to be treated as independent from one 
another”—a presumption “rooted in principles of 
international law: comity, sovereignty, and the 
equality of sovereigns.” Id. Likewise, the touchstone 
of the inquiry here should be IIT’s intent to waive its 
immunity as to all of Farhang’s claims, not Farhang’s 
third-party beneficiary status under California law. 
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Focusing on intent, it is plain that there is no 
evidence, much less “strong evidence,” that IIT 
meant to allow Farhang to bring suit in California in 
her individual capacity. According to Farhang’s 
pleadings, IIT understood that she was the sole 
owner of M.A. Mobile and thus would be entitled to 
any proceeds M.A. Mobile received from the 
development of its technology. See Declaration of 
Farhang in support of Plaintiffs opposition to IIT 
motion to dismiss, filed August 31, 2009, at ¶¶ 5-6, 
21(Dkt. 73).5 Farhang offered no evidence that she 
explained her relationship with M.A. Mobile to IIT. 
But even accepting her allegations as true, they do 
not demonstrate that IIT meant to allow Farhang 
personally to invoke the agreement’s jurisdictional 
provision. To the contrary, IIT could have drawn only 
one reasonable inference from the fact that Farhang, 
who represented M.A. Mobile during the parties’ 
discussion of the NDA, declined to make herself a 
party to the agreement—namely, that the agreement 
would be enforceable only by M.A. Mobile. 

Two additional considerations confirm this 
conclusion. First, the NDA includes an unequivocal 
nonassignment provision: “This Agreement may not 
be assigned or otherwise transferred by either party, 

                                            
5 Farhang’s declaration does not overcome IIT’s presumptive 
immunity. The Ninth Circuit has frequently observed that such 
a “conclusory, self-serving affidavit, lacking detailed facts and 
any supporting evidence’ is insufficient to create a genuine issue 
of material fact.” Range Road Music, Inc. v. East Coast Foods, 
Inc., 668 F.3d 1148, 1152 (9th Cir. 2012) (quoting FTC v. Publ’g 
Clearing House, Inc., 104 F.3d 1168, 1171 (9th Cir. 1997). 
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in whole or in part, without the prior written consent 
of the other party, and any such attempted transfer 
or assignment without consent shall be null and 
void.” Chakrabarti Decl., Ex. A at 1, ¶ 9; Dkt. 107 at 
7. Considering that the parties took the trouble to 
preclude such transfers, it is farfetched to think that 
IIT nevertheless meant to give Farhang some 
unexpressed right to enforce the NDA’s jurisdictional 
provision. This is particularly so given that the NDA 
further states: “This Agreement represents the entire 
understanding and agreement of the parties and 
supersedes all prior communications, agreements, 
and understandings relating to the subject matter 
hereof.” Id. 

Second, Farhang’s effort to invoke the NDA’s 
jurisdictional provision is at odds with the 
foundational corporate law principle that 
corporations and their shareholders have separate 
identities and that a shareholder—even the sole 
shareholder—generally may not sue or be sued on a 
corporate contract in her individual capacity. See, 
e.g., Jones v. Niagara Frontier Transp. Auth., 836 
F.2d 731, 736 (2d Cir. 1987) (“A shareholder—even 
the sole shareholder—does not have standing to 
assert claims alleging wrongs to the corporation.”); 
Shell Petroleum, N.V. v. Graves, 709 F.2d 593, 595 
(9th Cir. 1983) (“Generally, a shareholder does not 
have standing to redress an injury to the 
corporation.”). Consistent with this principle, IIT 
necessarily and correctly understood that M.A. 
Mobile would be the only party entitled to bring suit 
in relation to the NDA and thus to invoke the NDA’s 
jurisdictional provision. Farhang is a sophisticated 
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businesswoman.6 Having chosen to conduct business 
through a corporate entity (presumably at least in 
part to shield herself from the possibility of personal 
liability), she cannot now invoke that entity’s 
agreement in her individual capacity. Cf. Amesco 
Exports, Inc. v. Associated Aircraft Mfg. & Sales, Inc., 
977 F. Supp. 1014, 1016, vacated on other grounds by 
87 F. Supp. 2d 1013 (C.D. Cal. 1997)  

([W]hen one creates a corporation as the 
sole shareholder and uses the 
corporation to sign contracts, the person 
is using the corporation as a shield from 
individual liability. To allow that 
individual to sue on a contract signed 
only by the corporation would be to allow 
that person the benefits of a corporation 
without the limitations. If one wishes to 
preserve the right to sue as an individual 

                                            
6 To the extent Farhang wished to insert herself as a party to a 
transaction, she certainly knew how to do so. At one point, she 
sent one of the defendants a draft Letter of Intent on M.A. Mobile 
letterhead that referred to the parties’ ownership stakes in the 
proposed joint venture. Chakrabarti Decl., ¶ 5, Exs. H, I. That 
letter separately listed M.A. Mobile and Farhang (in her 
individual capacity) as different entities to the agreement. IIT 
also received a Letter of Intent from Tuff’N Ready Global 
Philanthropic Holdings, a Grand Cayman company. 
Chakrabarti Decl., ¶ 5, Ex. J. These letters show that IIT did not 
have a direct relationship with Farhang and that Farhang 
understands the concept of separate business entities. 
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in this situation, one may sign the 
contract as an individual.).7  

In short, the FSIA’s waiver exception provides 
no jurisdictional basis for Farhang’s claims against 
IIT. 

IV. CONCLUSION 

For the reasons set forth above, the Court’s 
2010 immunity order should be vacated, and the 
Third Amended Complaint should be dismissed as to 
IIT with respect to M.A. Mobile’s claims for breach of 
the joint venture and misappropriation of trade 
secrets and with respect to all of Farhang’s claims. 
Plaintiffs have not alleged facts sufficient to show 
that the Court may properly exercise subject matter 
jurisdiction of the claims. Thus, relief from the 2010 
order and dismissal of relevant portions of the 
operative complaint with respect to IIT are 
appropriate. 

 

                                            
7 The principle of corporate separateness does more than show 
that IIT did not intend to waive immunity as to Farhang. To the 
extent this matters, the principle also defeats Farhang’s 
assertion that she qualifies as an intended third-party 
beneficiary under state law. As the Ninth Circuit has recognized, 
the owner of a corporation who stands to earn profits or incur 
losses as a result of a corporate contract is no more than “an 
incidental beneficiary” of that contract and thus “lack[s] 
standing as a third-party beneficiary” and “ha[s] no rights under 
[the] contract.” Sherman v. British Leyland Motors, Ltd., 601 
F.2d 429, 440 n.13 (9th Cir. 1979). 
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