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i 

QUESTIONS PRESENTED 

1. Whether a court of appeals has jurisdiction to 
accept an interlocutory appeal of the denial of a mo-
tion to vacate an order denying a motion to dismiss on 
the ground of immunity, where the movant failed to 
timely appeal the district court’s original denial of re-
lief. 

2. Whether a foreign sovereign’s agreement that 
its commercial contract will be governed by United 
States law and that the sovereign will submit to the 
exclusive personal jurisdiction of United States courts 
ordinarily waives sovereign immunity under 28 U.S.C. 
§ 1605(a)(1). 

3. Whether respondents’ particular claims for re-
lief in this suit sufficiently arise from or relate to the 
contract containing the implied waiver of immunity. 
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RULE 29.6 STATEMENT 

M.A. Mobile Ltd. is a corporation chartered in 
Dominica.  It is not a publicly traded corporation and 
has no parent corporation. 
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BRIEF IN OPPOSITION 
 

Respondents Mandana D. Farhang and M.A. Mo-
bile Ltd. respectfully submit this brief in opposition to 
the petition for a writ of certiorari filed by the Indian 
Institute of Technology, Kharagpur. 

OPINIONS BELOW 

The court of appeals’ opinion can be found at 655 
F. App’x 569, (Pet. App. 1a).  The court of appeals’ order 
denying rehearing and rehearing en banc is unre-
ported (Pet. App. 48a).  The court of appeals’ prior 
opinion dismissing petitioner’s appeal as untimely can 
be found at 529 F. App’x 812, (BIO App. 5a).  The dis-
trict court’s March 25, 2014 order can be found at 2014 
WL 1246766 (Pet. App. 6a).  The district court’s May 
29, 2014 order granting a stay pending appeal is un-
reported (BIO App. 1a).  The district court’s January 
26, 2010 order can be found at 2010 WL 519815 (Pet. 
App. 23a). 

JURISDICTION 

This Court does not have jurisdiction to consider 
the questions presented by the petition.  As explained 
further below, the Ninth Circuit erred in holding that 
it had jurisdiction to accept the interlocutory appeal 
in this case.  This Court does have limited jurisdiction 
to consider whether the case was properly “in” the 
court of appeals under 28 U.S.C. § 1254.  See Hohn v. 
United States, 524 U.S. 236, 246–47 (1998).  But be-
cause this case was not properly in the court of ap-
peals, this Court lacks jurisdiction to consider any 
other issue.  See Nixon v. Fitzgerald, 457 U.S. 731, 
741–43 (1982). 
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The relevant portion of 28 U.S.C. § 1254 provides: 

Cases in the courts of appeals may be reviewed 
by the Supreme Court by the following meth-
ods: 

(1) By writ of certiorari granted upon the pe-
tition of any party to any civil or criminal 
case, before or after rendition of judgment or 
decree; 

The relevant portion of the Foreign Sovereign Im-
munities Act, 28 U.S.C. § 1605(a)(1), provides: 

(a) A foreign state shall not be immune from 
the jurisdiction of courts of the United States 
or of the States in any case  

(1) in which the foreign state has waived its 
immunity either explicitly or by implica-
tion, notwithstanding any withdrawal of 
the waiver which the foreign state may pur-
port to effect except in accordance with the 
terms of the waiver;  

STATEMENT 

A. Respondent M.A. Mobile Ltd. is a technology 
holding company wholly owned by Respondent Man-
dana D. Farhang, a resident of Marin County, Califor-
nia.  M.A. Mobile owns intellectual property rights in 
cutting edge mobile-device technology relating to a 
new platform for mobile computing.  Pet. App. 8a.  
M.A. Mobile’s patented technology allows mobile de-
vices to access and parse dynamic, real-time data even 
in the absence of a continuous wireless data connec-
tion.  Id.; see also Third Amended Complaint (“TAC”) 
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¶¶ 11–12, 25–27.  M.A Mobile’s technology is particu-
larly attractive to industries that use a mobile work-
force and depend on large volumes of data, such as 
railways.  TAC ¶ 25. 

In 2003, M.A. Mobile and petitioner the Indian In-
stitute of Technology, Kharagpur (“IITK”) entered into 
negotiations to form a joint venture which would allow 
IITK to gain access to M.A. Mobile’s proprietary mo-
bile-computing technology.  Pet. App. 8a.  IITK and 
M.A. Mobile signed a mutual nondisclosure agree-
ment which prohibits either party from making, using, 
or selling “any product or other item using, incorpo-
rating, or derived from Confidential Information of the 
other party.”  Pet. App. 60a.  IITK represented to M.A. 
Mobile that the nondisclosure agreement would be the 
governing confidentiality agreement for the ongoing 
joint venture, and that any IITK personnel working on 
the project would be bound by the nondisclosure 
agreement.  TAC ¶¶ 29−32. 

As part of the nondisclosure agreement, IITK and 
M.A. Mobile agreed to a choice-of-law provision and to 
consent to exclusive personal jurisdiction in certain 
United States courts: 

This Agreement shall be governed in all re-
spects by the laws of the United States of 
America and by the laws of the State of Cali-
fornia without application of the principles of 
conflicts of law.  Each of the parties irrevocably 
consents to the exclusive personal jurisdiction 
of the federal and state courts located in Santa 
Clara County, California, as applicable, for any 
matter arising out of or relating to this Agree-
ment. ... 

Pet. App. 61a. 
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The parties then commenced their joint venture, 
with the nondisclosure agreement governing their ex-
change of information about the mobile-computing 
technology.  M.A. Mobile shared its technology with 
IITK’s engineers, including key engineers living or re-
siding for substantial periods of time in the United 
States, who began building prototypes and developing 
commercial applications for the technology.  Pet. App. 
8a; see also TAC ¶ 28, 41–44. 

IITK soon thereafter breached the nondisclosure 
agreement by divulging M.A. Mobile’s protected trade 
secrets to IBM and other third parties.  Shortly there-
after, IBM won a lucrative Indian Railways handheld-
ticketing pilot deployment with mobile technology re-
markably similar to the technology that was disclosed 
to IITK in the joint venture.  Pet. App. 8a–9a; see also 
TAC ¶ 44–47. 

B. Ms. Farhang sued IITK and several other de-
fendants for breach of contract, misappropriation of 
trade secrets, breach of fiduciary duty, and fraud.  Pet. 
App. 24a.  IITK moved to dismiss for lack of subject 
matter jurisdiction under the Foreign Sovereign Im-
munities Act (“FSIA”), lack of personal jurisdiction, 
and forum non conveniens.  Pet. App. 24a.  On January 
26, 2010, the district court denied the motion to dis-
miss for lack of subject matter jurisdiction because 
IITK had implicitly waived its immunity under the 
FSIA’s waiver provision, 28 U.S.C. § 1605(a)(1), Pet. 
App. 26a–37a, and because IITK was also subject to 
the statute’s commercial-activity exception to immun-
ity, 28 U.S.C. § 1605(a)(2), Pet. App. 37a–42a.  With re-
spect to waiver, after analyzing the nondisclosure 
agreement, the district court concluded that the 
“choice-of-law provision” and the “jurisdictional-con-
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sent clause” “illustrate[ ] that the parties contem-
plated adjudication of a dispute by the United States 
courts.”  Pet. App. 29a (citing Joseph v. Office of Con-
sulate Gen. of Nigeria, 830 F.2d 1018, 1023 (9th Cir. 
1987)).1  IITK never appealed the district court’s or-
der. 

Ms. Farhang then amended her complaint to add 
M.A. Mobile as a plaintiff, followed by a Third 
Amended Complaint, which is the operative complaint 
in the case.  See Pet. App. 10a (discussing procedural 
history).  IITK moved to dismiss the Third Amended 
Complaint for failure to state a claim, but did not re-
assert IITK’s immunity under the FSIA or otherwise 
seek dismissal based on a lack of subject-matter juris-
diction.  On September 7, 2010, the district court 
largely denied IITK’s motion (except as to one part not 
relevant here), and IITK again declined to appeal.  See 
Pet. App. 10a. 

More than a year later, other defendants in the 
case—but not IITK—filed motions for judgment on 
the pleadings, based in part on FSIA immunity.  On 
January 12, 2012, the district court denied these mo-
tions.  See Pet. App. 10a–11a.  The defendants ap-
pealed under the collateral order doctrine, and IITK 
attempted to join that appeal by asking the Ninth Cir-
cuit to also review the district court’s 2010 denial of 
its motion to dismiss based on sovereign immunity.  
Pet. App. 11a.  As to IITK, the Ninth Circuit dismissed 
                                                           
 1 Because Ms. Farhang was not a party to the nondisclosure 
agreement between IITK and M.A. Mobile, but had offered facts 
in her opposition to the motion to dismiss that were consistent 
with her status as a third-party beneficiary of the agreement, the 
district court dismissed her claims for breach of the nondisclo-
sure agreement and misappropriation of trade secrets with leave 
to amend to assert her status as a third-party beneficiary.  Pet. 
App. 33a−37a, 46a. 
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the appeal because IITK “did not take a timely appeal 
from the district court’s denial of its motion to dis-
miss.”  Farhang v. Indian Inst. of Tech., Kharagpur, 
529 F. App’x 812, 814 (9th Cir. 2013) (BIO App. 8a). 

Less than one month after the Ninth Circuit re-
jected IITK’s untimely appeal, IITK went back to the 
district court and, without citing any rule of civil pro-
cedure, filed a “motion to vacate the prior immunity 
ruling and motion to dismiss” pursuant to the FSIA.  
Pet. App. 12a.  IITK contended that the Ninth Circuit’s 
decision regarding the other defendants’ immunity 
had overruled the district court’s conclusions in Janu-
ary 2010 regarding IITK’s immunity.  See Pet. App. 
13a.  The district court denied this motion in March 
2014, finding that it was “essentially a motion for re-
consideration” of the district court’s January 2010 or-
der, which had held that IITK implicitly waived its im-
munity by signing the nondisclosure agreement which 
both included a United States choice-of-law clause and 
consented to exclusive personal jurisdiction in certain 
United States courts.  Pet. App. 13a–14a.  To support 
a motion for reconsideration, IITK was required to 
show “new material facts, a change of law, or manifest 
failure by the court to consider material facts or dis-
positive legal arguments.”  Pet. App. 13a−14a.  But 
IITK did not meet that standard:  Contrary to IITK’s 
argument, “the Ninth Circuit’s decision explicitly did 
not alter the [district] court’s finding of waiver by 
IIT[K].”  Pet. App. 14a.  The district court therefore left 
its earlier ruling in place.  Pet. App. 16a. 

C. IITK then appealed once again and sought a 
stay pending appeal in the district court.   The district 
court noted its “concern[ ] with the timing of IIT[K’s] 
… appeal and the further delay that will result in this 
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case,” but granted a stay on the ground that the appeal 
was not “frivolous.”  BIO App. 4a.   

The Ninth Circuit affirmed.  Pet. App. 1a–5a.  Re-
spondents argued that the district court’s order was 
not appealable, but the Ninth Circuit rejected that ar-
gument and asserted jurisdiction over the appeal “un-
der the collateral order doctrine.”  Pet. App. 2a.  Alt-
hough the district court had found that IITK’s “motion 
to vacate the prior immunity ruling and motion to dis-
miss” was a motion for reconsideration, the Ninth Cir-
cuit erroneously believed that the motion was simply 
IITK’s motion to dismiss the Third Amended Com-
plaint, which, following the district court’s denial of 
IITK’s first motion to dismiss, included M.A. Mobile as 
a plaintiff.  Pet. App. 3a. 

On the merits, the Ninth Circuit affirmed the dis-
trict court’s denial of IITK’s motion.  The Ninth Circuit 
agreed that IITK had implicitly waived its immunity 
in the nondisclosure agreement when it agreed to the 
clause “expressly provid[ing] that the laws of the 
United States and the State of California would gov-
ern the agreement.”  Pet. App. 3a (citing Joseph, 830 
F.2d at 1022).  The Ninth Circuit then concluded that 
IITK’s immunity waiver extends to “each claim [that] 
arises out of or relates to the nondisclosure agree-
ment,” as stated in the agreement’s jurisdictional-con-
sent clause.  Id.; see also Pet. App. 61a.  Applying that 
provision, the Ninth Circuit concluded that all of M.A. 
Mobile’s claims for relief in this case arise out of or 
relate to that agreement.  Pet. App. 3a. 

REASONS FOR DENYING THE PETITION 

This Court should deny the petition, first, because 
it lacks jurisdiction to consider the questions pre-
sented.  Petitioner failed to timely appeal the district 
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court’s January 2010 order denying its motion to dis-
miss based on sovereign immunity.  When the district 
court denied petitioner’s motion for reconsideration 
years later, that order was not appealable, and the 
Ninth Circuit erred in concluding otherwise.  This 
case was never properly “in” the court of appeals un-
der 28 U.S.C. § 1254, so this Court lacks jurisdiction to 
reach any other issue. 

Even if this Court could consider the questions 
presented, they do not warrant review.  The petition is 
predicated on a misreading of the Ninth Circuit’s opin-
ion.  The short, unpublished opinion did not break any 
new ground, it simply applied an interpretation of the 
Foreign Sovereign Immunities Act (“FSIA”) that was 
laid out almost thirty years ago in Joseph v. Office of 
Consulate General of Nigeria, 830 F.2d 1018 (9th Cir. 
1987), to the particular clauses of the contract at issue 
in this case.  See Pet. App. 3a. 

The holding of Joseph is not, as petitioner con-
tends, a “categorical rule” that a United States choice-
of-law clause in a contract is “dispositive” and “neces-
sarily constitutes a waiver” of a foreign sovereign’s im-
munity.  Contra Pet. 1, 2.  Rather, the Ninth Circuit—
like every other circuit to consider the issue—holds 
that a sovereign’s agreement to be governed by the 
law of a particular country “ordinarily” implicitly 
waives immunity.  Joseph, 830 F.2d at 1022 (emphasis 
added) (citing Frolova v. Union of Soviet Socialist Re-
publics, 761 F.2d 370, 377 (7th Cir. 1985)).  Even for a 
contract with a United States choice-of-law clause, 
neither the Ninth Circuit nor any other circuit would 
refuse to give effect to other clauses of a contract that 
showed the sovereign’s intent to preserve immunity.  
The Ninth Circuit simply did not find any other 
clauses like that in the contract in this case.  Quite the 
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contrary:  The contract here also contains a clause con-
senting to exclusive personal jurisdiction in United 
States courts, which is further strong evidence of peti-
tioner’s intent that disputes under the agreement be 
litigated in United States courts. 

Petitioner also objects to the Ninth Circuit’s hold-
ing that each of M.A. Mobile’s legal claims in this case 
“arises out of or relates to the nondisclosure agree-
ment.”  Pet. App. 3a.  But that holding merely reflects 
the lower courts’ interpretation of the parties’ con-
tract, see Pet. App. 61a, not an exposition of any FSIA 
legal principle on which other circuits disagree. 

I. THE NINTH CIRCUIT LACKED JURISDICTION TO 
REVIEW THE DISTRICT COURT’S 2014 ORDER 

A. This Court does not have jurisdiction to con-
sider the questions presented in the petition.  The 
Court’s certiorari jurisdiction to federal courts of ap-
peals is limited to cases that are “in” the courts of ap-
peals, 28 U.S.C § 1254, meaning cases that are 
properly in the courts of appeals.  See Hohn v. United 
States, 524 U.S. 236, 241 (1998) (a case is “in” the court 
of appeals for purposes of Section 1254 when the “ap-
plicable requirements of finality have been satisfied”).   

If the court of appeals’ jurisdiction was suspect, 
then this Court must first consider “[t]he threshold 
question” whether the court of appeals had jurisdic-
tion.  United States v. Nixon, 418 U.S. 683, 690 (1974); 
see also Dart Cherokee Basin Operating Co. v. Owens, 
135 S. Ct. 547, 555 (2014); Hohn, 524 U.S. at 247; 
Nixon v. Fitzgerald, 457 U.S. 731, 741–42 (1982).  And 
if a jurisdictional defect deprived the court of appeals 
of jurisdiction, then the case was not “in” the court of 
appeals under Section 1254, and this Court cannot ad-
dress the merits.  See Stephen M. Shapiro et al., Su-
preme Court Practice § 2.2, p. 80 (10th ed. 2013) (“If 
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there were a jurisdiction defect that would preclude 
the court of appeals from reaching the merits of the 
appeal, that defect would likewise prevent the Su-
preme Court from resolving the merits upon the grant 
of certiorari before judgment.”). 

B. Here, the district court’s March 25, 2014 order 
denying petitioner’s motion to vacate the January 
2010 denial of immunity and to dismiss was not ap-
pealable.  The court of appeals lacked jurisdiction to 
address the merits and, accordingly, so does this 
Court. 

28 U.S.C. § 1291 gives courts of appeals jurisdic-
tion over “final decisions” of the district courts, so non-
final orders (including denials of motions to dismiss) 
generally are not appealable.  In Cohen v. Beneficial 
Industrial Loan Corp., 337 U.S. 541 (1949), this Court 
recognized a small exception for a handful of interloc-
utory orders that “conclusively determine the dis-
puted question, resolve an important issue completely 
separate from the merits of the action, and are effec-
tively unreviewable on appeal from a final judgment.”  
Fitzgerald, 457 U.S. at 742 (internal quotation marks 
and brackets omitted).  “As an additional require-
ment,” Cohen held that the interlocutory appeal must 
“present a serious and unsettled question.”  Id.  (inter-
nal quotation marks and brackets omitted).  Denial of 
immunity is one example of an immediately appeala-
ble collateral order, see id., so petitioner was entitled 
to appeal the district court’s January 2010 order deny-
ing its motion to dismiss based on the FSIA.  But pe-
titioner failed to appeal that order in time.  See BIO 
App. 8a.  Instead, more than a year later, petitioner 
attempted to piggyback onto other defendants’ timely 
interlocutory appeal, which the Ninth Circuit did not 
allow.  See id. 
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Having failed to timely appeal the 2010 order, pe-
titioner was not entitled to resurrect its right to ap-
peal years later by filing a motion for reconsideration, 
however styled.  “The denial of a motion to reconsider 
an earlier order is not an immediately appealable col-
lateral order because it does not conclusively deter-
mine the disputed question, it merely resolves 
whether to revisit an important issue rather than the 
issue itself, and it is reviewable following final judg-
ment.”  United States v. Gomez-Gomez, 643 F.3d 463, 
469 (6th Cir. 2011).  “This rule of procedure applies 
even when the underlying order for which the party 
seeks reconsideration would itself have been collater-
ally appealable.”  Killion v. KeHE Distribs., LLC, 761 
F.3d 574, 589 (6th Cir. 2014).  Otherwise, allowing 
such appeals “would effectively eviscerate” the juris-
dictional time-to-appeal requirements in Federal Rule 
of Appellate Procedure 4, Lora v. O’Heaney, 602 F.3d 
106, 112 (2d Cir. 2010), and “a dilatory defendant 
would receive not only his allotted bite at the apple, 
but an invitation to gnaw at will.”  Taylor v. Carter, 
960 F.2d 763, 764 (8th Cir. 1992) (internal quotation 
marks omitted).   

With respect to whether IITK waived its immun-
ity from suit when it signed the nondisclosure agree-
ment, the district court’s March 2014 order in this case 
simply “determined that there was no cause to revisit 
its previously entered order, and it therefore refused 
to re-examine that prior ruling,” which does not meet 
Cohen’s requirements for a collateral order that is re-
viewable in the court of appeals.  Pruett v. Choctaw 
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Cty., Ala., 9 F.3d 96, 97 (11th Cir. 1993); see also Luck-
erman v. Narragansett Indian Tribe, 787 F.3d 621, 
623–24 (1st Cir. 2015).2 

C. The Ninth Circuit mistakenly overruled re-
spondents’ jurisdictional objection on the ground that, 
although the district court had originally rejected pe-
titioner’s sovereign-immunity argument in January 
2010, “that motion and order related to the first 
amended complaint in this action.  Subsequent to that 
order a third amended complaint was filed that added 
[M.A. Mobile] as a plaintiff and included additional al-
legations.  Defendants moved to dismiss that com-
plaint and, when that motion was denied, defendants 
timely filed their notice of appeal.”  Pet. App. 3a. 

The Ninth Circuit’s procedural narrative and rea-
soning were flawed in multiple respects.  First, peti-
tioners’ motion to dismiss the Third Amended Com-
plaint was decided in September 2010—not within 30 
days of petitioners’ 2014 notice of appeal—and that 
motion did not invoke immunity or the FSIA.  Peti-
tioner did not appeal the denial of that motion.  See 
Pet. App. 10a. 

Petitioner’s notice of appeal could be timely only 
with respect to the March 2014 denial of its “motion to 
vacate the prior immunity ruling and motion to dis-
miss” pursuant to the FSIA.  Pet. App. 12a.  But as the 
district court concluded, that was just a motion for re-
consideration.  Pet. App. 13a–14a.  Petitioner resisted 
this characterization of its motion in the Ninth Circuit 
                                                           
 2 The result would be the same if this Court interpreted peti-
tioner’s motion as a motion for relief from judgment under Fed-
eral Rule of Civil Procedure 60(b)(4).  “[R]eopening a judgment 
under Rule 60(b) [is precluded] where the movant has voluntar-
ily abandoned his appeal.”  Polites v. United States, 364 U.S. 426, 
431 (1960). 
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by claiming that the district court itself took a differ-
ent view in its order granting a stay pending appeal.  
Quoting the stay order in its reply brief, petitioner ar-
gued that the district court’s “January 26, 2010 order 
rejecting IIT[K]’s first motion did not actually deny 
IIT[K]’s claim of immunity based on an implied 
waiver,” and that “‘until the March 25, 2014 Order the 
district court did not definitively rule on’ the waiver 
issue.”  That is not correct.  The district court’s Janu-
ary 2010 order explicitly ruled on petitioner’s implied 
waiver of sovereign immunity.  See Pet. App. 29a 
(“The choice-of-law provision clearly constitutes an 
implicit waiver of IIT[K]’s sovereign immunity. … Ac-
cordingly, IIT[K] has implicitly waived sovereign im-
munity with respect to any claim ‘arising out of or re-
lating to’ the [nondisclosure agreement].”)  What the 
district court reserved in its January 2010 Order was 
not “the waiver issue,” but instead “whether [Ms.] 
Farhang had established facts to show that she is a 
third party beneficiary.”  BIO App. 4a. 

The Ninth Circuit was also incorrect to conclude 
that the district court’s March 2014 order was a re-
sponse to new allegations in the Third Amended Com-
plaint.  Although that complaint now included M.A. 
Mobile as a plaintiff, it asserted the same claims and 
the very same legal arguments for jurisdiction—there 
was nothing to justify a new motion to dismiss.  Peti-
tioner’s “motion to vacate the prior immunity ruling 
and motion to dismiss” under the FSIA did not present 
any “new material facts, a change of law, or manifest 
failure by the [district] court to consider material facts 
or dispositive legal arguments” regarding the specific 
question at issue, which was whether the district 
court correctly ruled in January 2010 that IITK had 
implicitly waived its immunity in the nondisclosure 
agreement.  Pet. App. 12a−14a.   
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Moreover, the fact that petitioner moved for vaca-
tur of the district court’s earlier ruling is an admission 
that petitioner’s motion was not simply its first asser-
tion of immunity against M.A. Mobile’s claims; peti-
tioner recognized that it needed relief from the district 
court’s earlier decision resolving the precise question 
presented by the motion.  And as to that question (un-
like, say, whether Ms. Farhang sufficiently pled her 
status as a third-party beneficiary), petitioner’s mo-
tion simply asked the district court to reexamine and 
vacate its prior 2010 order.  Pet. App. 13a−14a.  The 
district court thus correctly found that the motion was 
for reconsideration, and correctly denied it.3 

In any event, the Ninth Circuit could not have cre-
ated appellate jurisdiction here even by re-conceptu-
alizing petitioner’s motion as a renewed motion to dis-
miss.  The denial of a substantially similar renewed 
motion to dismiss on immunity grounds is not an im-
mediately appealable collateral order.  See, e.g., Phil-
lips v. Montgomery Cty., 24 F.3d 736, 738 (5th Cir. 
1994) (“[D]efendants … cannot fail to appeal and then 
restart the appellate clock by refiling substantially 
the same motion.”). 

“There is a limit … to the timeliness of even a ju-
risdictional objection, and that limit was reached 
when the time to appeal ran out.”  Delta Foods Ltd. v. 

                                                           
 3 IITK’s failed effort in 2013 to appeal the 2010 order is yet 
another concession that the district court did rule on the waiver-
of-immunity issue.  To satisfy the collateral-order exception, a 
district court order must “conclusively determine” the disputed 
legal issue.  Fitzgerald, 457 U.S. at 742 (internal quotation 
marks omitted).  The Ninth Circuit dismissed IITK’s first appeal 
not because the 2010 order was inconclusive, but because the or-
der was conclusive; IITK’s appeal simply came years too late. 
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Republic of Ghana, 265 F.3d 1068, 1071 (D.C. Cir. 
2001). 

II. THE COURTS OF APPEALS AGREE THAT A 
UNITED STATES CHOICE-OF-LAW CLAUSE 
ORDINARILY, NOT CATEGORICALLY, WAIVES 
IMMUNITY 

Petitioner suggests that the Ninth Circuit and a 
few other courts use a magic-words test under which 
a foreign sovereign necessarily waives its FSIA im-
munity whenever it agrees to a United States choice-
of-law clause.  That is a misreading of the case law. 
The Ninth Circuit—like every other circuit—“pre-
sume[s]” that foreign sovereigns are immune unless 
an exception to immunity applies under 28 U.S.C. 
§ 1605(a), and “narrowly” construes implied waivers of 
sovereign immunity under Section 1605(a)(1).  Joseph, 
830 F.2d at 1021, 1022.  Cf. Pet. 8 (“the courts of ap-
peals have consistently held that the FSIA’s implied 
waiver provision must be construed narrowly”) (inter-
nal quotation marks omitted). 

Contrary to the petition, the Ninth Circuit has 
never denied that a court should consider the contract 
as a whole and examine all the facts and circum-
stances of the case when analyzing a claim of implied 
waiver under Section 1605(a)(1).  Cf. Pet. 11, 12.  The 
Ninth Circuit and many other courts simply hold that 
a contractual agreement to be governed by United 
States law “ordinarily” demonstrates the sovereign’s 
intent to subject itself to United States courts, and 
therefore evidences an implicit waiver of the sover-
eign’s immunity from suit.  Joseph, 830 F.2d at 1022. 

The Ninth Circuit also has never denied that it 
would uphold immunity, notwithstanding a United 
States choice-of-law clause, if the contract otherwise 
showed the sovereign’s intent to preserve immunity.  
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In fact, Joseph acknowledged that even when the 
plaintiff “offers evidence that an FSIA exception to im-
munity applies”—such as clauses choosing United 
States law and consenting to exclusive personal juris-
diction in United States courts—the sovereign is still 
entitled to an opportunity to meet its burden to 
“prov[e] by a preponderance of the evidence that the 
exception does not apply.”  830 F.2d at 1021. 

No other circuit rejects Joseph’s interpretation of 
waiver “by implication” under Section 1605(a)(1), 
which is well grounded in the FSIA’s text and history. 

A. No circuit disagrees with the Ninth 
Circuit’s interpretation of the statute. 

Although the petition says (at 8) that the Ninth 
Circuit’s approach in this case “is contrary to how 
courts generally apply the FSIA waiver exception,” the 
petition fails to identify even a single circuit that dis-
agrees with the Ninth Circuit’s approach.  On the con-
trary, even as petitioner discusses cases that, in its 
view, correctly apply the implied-waiver exception, pe-
titioner also acknowledges (in a footnote) that those 
same cases and cases from several other circuits have 
endorsed the Ninth Circuit’s approach.  Indeed, peti-
tioner acknowledges that the Second, Fourth, Fifth, 
Eleventh, and D.C. Circuits all agree with the stand-
ard for implied waiver set out by the Ninth Circuit in 
Joseph.  See Pet. 13 n.4.4 

                                                           
 4 For the D.C. Circuit, Petitioner cites Judge Wald’s concur-
ring opinion in Transamerican S.S. Corp. v. Somali Democratic 
Republic, 767 F.2d 998, 1004–07 (D.C. Cir. 1985) (Wald, J., con-
curring in part and concurring in the judgment).  Full panels of 
the D.C. Circuit, too, have in dicta endorsed the same rule as the 
Ninth Circuit in Joseph.  See, e.g., Creighton Ltd. v. Gov’t of State 
of Qatar, 181 F.3d 118, 123 (D.C. Cir. 1999). 
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For example, petitioner quotes with approval the 
Fifth Circuit’s analysis of the waiver exception in Ro-
driguez v. Transnave Inc., 8 F.3d 284, 287 (5th Cir. 
1993), and the Second Circuit’s discussion in Shapiro 
v. Republic of Bolivia, 930 F.2d 1013, 1017 (2d Cir. 
1991).  See Pet. 10.  These circuits supposedly differ 
from the Ninth Circuit because they require “strong” 
or “unambiguous” evidence that the sovereign in-
tended to waive its immunity.  Id.  But just a few pages 
later, petitioner acknowledges that those very same 
opinions approved the supposedly “categorical rule” of 
the Ninth Circuit that petitioner challenges here.  See 
Pet. 13–14 n.4; Rodriguez, 8 F.3d at 287 (“implicit 
waivers are ordinarily found” where “the foreign state 
agrees that a contract is governed by the laws of a par-
ticular country”); Shapiro, 930 F.2d at 1017 (same). 

Similarly, the petition endorses the Fourth Cir-
cuit’s analysis of implied waiver in In re Tamini, 176 
F.3d 274 (4th Cir. 1999), see Pet. 11, even though 
Tamini also listed a United States choice-of-law clause 
as one of “three examples of implicit waivers” that 
“Congress specified,” Tamini, 176 F.3d at 278−79, and 
even though the Fourth Circuit elsewhere has adopted 
the very same approach as the Ninth Circuit in Jo-
seph, as petitioner concedes, see Pet. 13 n.4 (citing Eck-
ert Int’l, Inc. v. Gov’t of Sovereign Democratic Republic 
of Fiji, 32 F.3d 77, 79–82 (4th Cir. 1994)). 

The petition also twice holds out Frolova v. Union 
of Soviet Socialist Republics, 761 F.2d 370 (7th Cir. 
1985), as a correct application of the implied-waiver 
exception.  See Pet. 9, 12.  But Frolova is the very case 
quoted by the Ninth Circuit in Joseph, 830 F.2d at 
1022, and by many other courts, for the proposition 
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that a United States choice-of-law clause is strong ev-
idence of the sovereign’s intent to waive its immunity.  
See Frolova, 761 F.2d at 377. 

While petitioner suggests that these and other cir-
cuits have blindly adopted a supposedly “categorical” 
rule, Pet. 10, 13–14 n.4, opinions from those circuits 
reveal that these courts instead consider the contract 
as a whole and construe waivers of immunity nar-
rowly, even when faced with a United States choice-of-
law clause.  For example, in Eckert, the Fourth Circuit 
found an implied waiver of immunity not solely be-
cause of the Virginia choice-of-law clause, but also be-
cause the plaintiff was at home in Virginia and “[a] 
major part of plaintiff ’s duties under the contract nec-
essarily would be carried out in Virginia and the Dis-
trict of Columbia.”  32 F.3d at 80–81.  And in Peré v. 
Nuovo Pignone, Inc., 150 F.3d 477, 482 (5th Cir. 1998), 
the Fifth Circuit refused to find a waiver in a lawsuit 
brought by a non-party to the contract containing a 
United States choice-of-law clause because the court 
could find “no implied intent of [the sovereign entity] 
to be responsible to third parties.” 

The interpretation of Section 1605(a)(1) that was 
laid out by the Ninth Circuit in Joseph and then ap-
plied in this case represents the consensus view of 
every court of appeals to consider the matter.  The de-
cision below creates no split of authority that war-
rants this Court’s review. 

B. The courts of appeals have correctly 
interpreted the statute.  

The Ninth Circuit’s rule in Joseph enjoys such 
broad support among so many circuits because that is 
the best interpretation of the text of Sec-
tion 1605(a)(1), which states that a sovereign may 
waive its immunity “by implication.”  As Judge Wald 
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explained in her seminal concurring opinion in 
Transamerican, 767 F.2d at 1005–06, which multiple 
courts have endorsed, see, e.g., Eckert, 32 F.3d at 
80−81, a House Report accompanying the statute 
stated that “[w]ith respect to implicit waiver, the 
courts have found such waivers in cases where a for-
eign state has agreed to arbitration in another coun-
try or where a foreign state has agreed that the law of 
a particular country should govern a contract.”  
Transamerican, 767 F.2d at 1005 (Wald, J., concurring 
in part and concurring in the judgment) (quoting H.R. 
Rep. No. 1487, 94th Cong., 2d Sess. 18 (1976), re-
printed in 1976 U.S.C.C.A.N. 6604, 6617). 

Petitioner quotes Judge Wald for the proposition 
that the case law at the time in fact “did not unambig-
uously establish” that a United States choice-of-law 
provision waives sovereign immunity.  Pet. 15 (inter-
nal quotation marks omitted).  But the petition omits 
Judge Wald’s own rebuttal:  What matters “‘is not 
whether Congress correctly perceived the then state 
of the law, but rather what its perception of the state 
of the law was.’”  Transamerican, 767 F.2d at 1005 n.* 
(quoting Brown v. Gen. Servs. Admin., 425 U.S. 820, 
828 (1976)).  And as Judge Wald recognized, the House 
Report reflects Congress’s approval of the courts’ gen-
eral practice to find implied waiver “‘in cases … where 
a foreign state has agreed that the law of a particular 
country should govern a contract.’”  Id. at 1005 (quot-
ing H.R. Rep. No. 1487). 

To be sure, “the FSIA’s meaning is not controlled 
by statements contained in the House Report.”  Pet. 16 
(emphasis added).  But this Court repeatedly has rec-
ognized that the FSIA was intended to codify the post-
Tate Letter prevailing law of sovereign immunity, see 
Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 
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486–87 (1983); Republic of Argentina v. Weltover, Inc., 
504 U.S. 607, 612–14 (1992), and the House Report is 
useful evidence of what Congress understood the 
courts’ majority position to be—United States choice-
of-law clauses ordinarily imply a waiver of sovereign 
immunity. 

As Judge Wald explained, “Congress evidently be-
lieved that after making such a promise [to apply 
United States law], the foreign country could not eq-
uitably deny that voluntarily assumed obligations un-
der United States law were enforceable against it.”  
Transamerican, 767 F.2d at 1006.  That reasoning ap-
plies here:  When a party like M.A. Mobile bargains 
for governance of disputes under United States law, 
the sovereign’s refusal to submit to resolution of dis-
putes in United States courts is tantamount to abro-
gation of the agreement choosing United States law.   

It is of course “theoretically” possible that a sover-
eign could intend to submit itself to litigation only in 
its own country while having its case governed by 
United States law, Transamerican, 767 F.2d at 1006, a 
hypothesis that petitioner advances here, see Pet. 18.  
But courts have rightly recognized that this supposi-
tion generally “flies in the face of logic.”  Eckert, 32 
F.3d at 80.  “Congress could reasonably have been 
skeptical that, in general, a foreign country resisting 
application of United States law in United States 
courts would be likely to yield to relief in its own 
courts.”  Id. at 81 (internal quotation marks omitted).  
It is not a question of foreign courts’ “ability” to apply 
United States law, contra Pet. 20; it is a matter of the 
sovereign’s intent.  In the extraordinary circumstance 
where a sovereign intended to litigate only in its home 
courts while applying United States law, Congress 
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could reasonably have expected the sovereign to make 
that intention explicit.5 

C. The Ninth Circuit correctly found that 
IITK implicitly waived its immunity in 
this contract. 

Whether the Ninth Circuit correctly found a 
waiver of sovereign immunity in this particular con-
tract is a factbound question that does not warrant 
this Court’s review.  Cf. Pet. 9 (“the question of waiver 
turns on a highly fact-specific inquiry”); Pet. 11 
(“whether there has been a clear intent to waive a 
right is factbound”).  In any event, the Ninth Circuit’s 
decision was correct. 

Petitioner contends, first, that the parties’ joint 
venture “was distinctly foreign in nature.”  Pet. 23.  
But much of the parties’ course of dealing occurred in 
the United States.  Among other things, petitioner’s 
representatives traveled to meet with Ms. Farhang in 
the United States at the outset of their relationship, 
and petitioner’s lead engineer resided in the United 
States during the joint venture.  See Pet. App. 38a; see 
also TAC ¶ 2–4, 17, 28.  The fact that some portion of 
the contract was to be performed in India hardly re-
buts respondents’ strong evidence, derived from the 
contract itself, that these parties intended to litigate, 
if necessary, in the United States.  One of the most 
common purposes of a choice-of-law clause in an inter-

                                                           
5 In such an unusual circumstance, the ultimate burden of per-
suasion under the FSIA would remain with the sovereign.  See 
Forsythe v. Saudi Arabian Airlines Corp., 885 F.2d 285, 289 n.6 
(5th Cir. 1989); Joseph, 830 F.2d at 1021 (if a party “offers evi-
dence that an FSIA exception to immunity applies, the party 
claiming immunity bears the burden of proving by a preponder-
ance of the evidence that the exception does not apply”). 
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national contract is to achieve the benefits of the cer-
tainty that comes with anticipating litigation in a pre-
determined place, notwithstanding where the parties 
are at home or where performance of the contract is to 
occur.  See Scherk v. Alberto-Culver Co., 417 U.S. 506, 
516–18 (1974) (“A contractual provision specifying in 
advance the forum in which disputes shall be litigated 
and the law to be applied is … an almost indispensa-
ble precondition to achievement of the orderliness and 
predictability essential to any international business 
transaction.”) (footnote omitted). 

Similarly, the fact that the nondisclosure agree-
ment contained a boilerplate integration clause, see 
Pet. 24–25, does not reveal anything useful about 
where the parties intended to litigate disputes in this 
case.  Petitioner does not identify any court that has 
found the presence or absence of an integration clause 
to be relevant to whether the sovereign implicitly 
waived immunity under Section 1605(a)(1). 

Any lingering doubt about petitioner’s intent to 
litigate any disputes arising from the nondisclosure 
agreement in the United States is expelled by the ad-
ditional clause in this contract whereby petitioner 
agreed to submit to the “exclusive personal jurisdic-
tion” of certain United States courts.  See Pet. App. 61a 
(emphasis added).  Even as petitioner admonishes 
that a court must consider all the terms of the con-
tract, it asks the Court to ignore this provision in an-
alyzing implied waiver of immunity because immun-
ity under the FSIA goes to subject-matter jurisdiction.  
See Pet. 25–26 n.7.  That argument is mistaken.  True, 
an express consent to personal jurisdiction does not 
itself establish a court’s subject-matter jurisdiction.  
But the submission to personal jurisdiction in the 
United States, coupled with the unequivocal choice of 
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United States law, is undeniably powerful evidence 
that the sovereign did not object to litigating disputes 
in courts of the United States. 

Petitioner does not even attempt to explain why a 
sovereign that intended to preserve its immunity 
against being sued in United States courts would 
agree to submit to the personal jurisdiction of United 
States courts, much less confer on those United States 
courts “exclusive” personal jurisdiction.  Indeed, the 
fact that petitioner’s consent here to personal jurisdic-
tion in United States courts was “exclusive” demol-
ishes petitioner’s litigation contention that it intended 
disputes arising under this agreement to be litigated 
only in petitioner’s home forum. 

There is no error in the lower courts’ application 
of law to the particular facts of this case. 

III. THE SCOPE OF IITK’S WAIVER OF SOVEREIGN 
IMMUNITY IN THIS PARTICULAR CONTRACT 
DOES NOT WARRANT THIS COURT’S REVIEW 

Petitioner’s second question presented—whether 
M.A. Mobile’s particular claims against petitioner in 
this lawsuit sufficiently arise out of or relate to the 
nondisclosure agreement—is even less worthy of this 
Court’s review.  This question by its nature is in-
tensely factbound and turns on the particular contract 
between these parties as well as the particular factual 
allegations and legal claims in M.A. Mobile’s com-
plaint.  And petitioner does not show that the Ninth 
Circuit applied a legal standard different from that 
applied by any other circuit. 

A. The Ninth Circuit correctly held that petitioner 
agreed to waive its immunity for any claim that 
“arises out of or relates to the nondisclosure agree-
ment.”  Pet. App. 3a; see also Pet. App. 61a.  The court 
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of appeals then summarily affirmed the district 
court’s conclusion that each of M.A. Mobile’s causes of 
action does, in fact, arise out of or relate to the nondis-
closure agreement.  But the Ninth Circuit reversed 
the district court’s conclusion that IITK’s waiver ex-
tended to claims brought by Ms. Farhang, on the 
ground that she was not an intended third-party ben-
eficiary of the nondisclosure agreement.  Pet. App. 
3a−4a.  This affirmance in part and reversal in part 
exemplifies the Ninth Circuit’s fidelity to the rule that 
implied waivers of sovereign immunity are to be nar-
rowly construed—the very rule that the petition advo-
cates.  Cf. Pet. 26 (alleging that the Ninth Circuit “de-
fied the rule that the FSIA’s implied waiver exception 
is ‘narrowly construed’ to track the foreign sovereign’s 
intent”). 

As the district court explained in detail, M.A. Mo-
bile’s claims all relate to the nondisclosure agreement 
because they “all concern further dealings between 
M.A. Mobile and IIT[K] regarding use of the [t]echnol-
ogy and confidential information covered by the [non-
disclosure agreement].”  Pet. App. 30a.  The nondisclo-
sure agreement was essential to the relationship be-
tween these parties because M.A. Mobile agreed to re-
veal its technology and confidential information to pe-
titioner only on the condition that petitioner would 
utilize that technology and information for the benefit 
of M.A. Mobile in the resulting joint venture.  In other 
words, M.A. Mobile “worked with IIT[K] to develop en-
hancements to the [t]echnology and to enter a joint 
venture agreement under the assumption that IIT[K] 
would comply with the [nondisclosure agreement].”  
Pet. App. 31a (emphasis added).  The nondisclosure 
agreement was not just a starting point for negotia-
tion; it was the operative agreement that protected 
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the exchange of confidential information throughout 
the joint venture. 

M.A. Mobile’s complaint alleges that petitioner, 
having gained access to M.A. Mobile’s proprietary 
technology by signing the nondisclosure agreement, 
reneged on its commitment to own and market that 
technology through the joint venture, “ignored the re-
quirements of the [nondisclosure agreement], further 
developed the [t]echnology for [IITK’s] own account[,] 
and misappropriated the [t]echnology and its en-
hancements.”  Pet. App. 31a (internal quotation marks 
omitted).  As a result, given the particular course of 
dealing between these parties, all of M.A. Mobile’s le-
gal claims against IITK (including for breach of fidu-
ciary duty, fraud, misappropriation of trade secrets, 
and breach of the joint venture agreement) are 
“closely factually related” to the breach of the nondis-
closure agreement and fall within IITK’s waiver of 
sovereign immunity.  Pet. App. 31a. 

B. Because the Ninth Circuit’s holding on the 
scope of petitioner’s waiver of immunity necessarily 
depends on the particular contract, course of dealing, 
and claims for relief, it would be difficult if not impos-
sible for that decision to create a genuine circuit split.  
In any event, petitioner’s alleged split is significantly 
overstated.  In World Wide Demil, L.L.C. v. Nammo, 
A.S., 51 F. App’x 403, 406 (4th Cir. 2002), the Fourth 
Circuit provided no analysis of whether the plaintiff ’s 
claims other than breach of contract were covered by 
the scope of the sovereign’s wavier.  See id.  Nothing 
in the Fourth Circuit’s brief opinion shows that it 
would have come out differently if it had considered 
IITK’s contract and M.A. Mobile’s claims for relief. 

Similarly, World Wide Minerals, Ltd. v. Republic of 
Kazakhstan, 296 F.3d 1154, 1157–58 (D.C. Cir. 2002), 
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involved lawsuits arising out of four different con-
tracts, some of which involved different parties, and 
each of which served a different purpose.  The D.C. 
Circuit found that the sovereign’s waiver of immunity 
in two of those agreements provided jurisdiction over 
the plaintiff ’s claims for breach of those two agree-
ments, but not for the plaintiff ’s other claims.  See id. 
at 1162–64.  But the plaintiff in World Wide Minerals 
had “ma[de] no argument” for extending the two con-
tractual waivers to his “tort and tort-like claims.”  Id. 
at 1163–64.  Rather, the World Wide Minerals plaintiff 
attempted to utilize the waiver of immunity in certain 
contracts with certain state agencies to pierce of the 
immunity of other state agencies for other causes of 
action on other contracts.  Id. at 1159.  Here, by con-
trast, M.A. Mobile convincingly demonstrated that all 
of its legal claims against IITK arise from the single 
nondisclosure agreement that IITK used fraudulently 
to obtain access to M.A. Mobile’s technology. 

Neither of these decisions demonstrates any cir-
cuit split. 
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CONCLUSION 

The petition for a writ of certiorari should be de-
nied. 
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 Defendants Indian Institute of Technology Kha-
ragpur (“IIT”) and Partha P. Chakrabarti 
(“Chakrabarti”) move for a stay of trial court pro-
ceedings pending their appeal of the court’s Order 
Denying Motion to Dismiss.  See Dkt. No. 493 (Mo-
tion to Stay); Dkt. No. 487 (Order).  Having reviewed 
the parties’ papers, the court finds this motion suita-
ble for decision without a hearing. 

IIT and Chakrabarti’s current appeal involves 
the denial of a motion to dismiss on the basis of sov-
ereign immunity.  This is the second appeal in this 
case on the basis of sovereign immunity.  See Dkt. 
No. 349 (Notice of Appeal by IIT and TIETS).  IIT 
first moved to dismiss plaintiffs’ first amended com-
plaint on the basis of sovereign immunity, Dkt. No. 
60, which the court denied based on both commercial 
activity and waiver exceptions to sovereign immuni-
ty.  Dkt. No. 107.  Technology Incubation Entrepre-
neurship and Training Society (“TIETS”), a related 
Indian society, then moved to dismiss on a similar 
basis, Dkt. No. 290, which the court also denied on 
the commercial activity exception, Dkt. No. 341.  De-
fendants appealed both rulings, and the Ninth Cir-
cuit ordered that defendant TIETS be dismissed but 
did not reach IIT’s appeal because it was untimely 
and raised different issues than TIETS.  See Dkt. No. 
402.  In fact, IIT’s appeal was filed nearly two years 
after the order denying its motion to dismiss.  See 
Dkt. No. 107 (Order filed Jan. 26, 2010[)] and Dkt. 
No. 349 (Notice of Appeal filed Jan. 25, 2012).  In 
light of the Ninth Circuit’s decision, IIT filed another 
motion to dismiss arguing the application of both the 
commercial activity and waiver exceptions to plain-
tiffs’ claims in their third amended complaint.  Dkt. 
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No. 403.  The court continued to hold that the waiver 
exception applied.  Dkt. No. 487. 

In the context of interlocutory appeals based on 
qualified immunity, the district court is automatical-
ly divested of jurisdiction to proceed with trial pend-
ing appeal unless the district court finds that the de-
fendants’ claim of immunity is frivolous or has been 
waived, and certifies such in writing.  See Chuman v. 
Wright, 960 F.2d 104, 105 (9th Cir. 1992); Eckert In-
tern., Inc. v. Government of Sovereign Democratic 
Republic of Fiji, 834 F. Supp. 167 (E.D. Va. 1993) 
(staying case pending FSIA appeal); accord Yates v. 
City of Cleveland, 941 F.2d 444, 448-49 (6th Cir. 
1991); Stewart v. Donges, 915 F.2d 572, 576-78 (10th 
Cir. 1990). 

Plaintiffs argue that the appeal is frivolous be-
cause it is essentially an appeal of the court’s first 
order denying immunity which would make the ap-
peal clearly untimely.  Defendants respond that the 
presently-appealed Order is based on a new com-
plaint with new facts.  A review of the two motions, 
Dkt. Nos. 60 and 403, shows that the motions are 
materially different. 

In the first Motion to Dismiss, IIT argued that 
the waiver exception did not apply because Farhang 
was not an assignee or third party beneficiary to the 
alleged contract between IIT and M.A. Mobile.  Dkt. 
No. 60.  The court agreed that Farhang was not an 
assignee, but held that Farhang had proffered in her 
opposition papers sufficient evidence that she is an 
intended third party beneficiary (such that IIT’s 
waiver of sovereign immunity would apply to her 
claims) to justify allowing her to amend her com-
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plaint to attempt to assert such status.  The court 
therefore granted plaintiffs leave to amend their 
complaint to state that Farhang is a third party ben-
eficiary of the NDA and to plead facts sufficient to 
support this claim.  Dkt. No. 107 at 9.  Accordingly, 
plaintiffs amended their complaint.  Dkt. No. 147 
(Third Amended Complaint). 

In the currently-appealed order denying dismis-
sal, IIT argues that the terms of the contract do not 
support a finding a waiver, especially as to specific 
claims, and that Farhang is not a third party benefi-
ciary in light of the facts alleged in the Third 
Amended Complaint.  See Dkt. No. 403. 

Defendants are correct that until the March 25, 
2014 Order the court did not definitively rule on 
whether Farhang had established facts to show that 
she is a third party beneficiary.  Dkt. No. 487 at 6-7 
(analyzing for the first time the evidentiary dispute 
between the parties on whether Farhang was a third 
party beneficiary).  Thus, the current appeal is de-
fendants’ first challenge to this court’s Order that 
Farhang sufficiently pleaded facts to show she is a 
third party beneficiary to the M.A. Mobile-IIT con-
tract and thus can take advantage of the waiver ex-
ception.  Although the court is concerned with the 
timing of IIT and Chakrabarti’s appeal and the fur-
ther delay that will result in this case, the court does 
not find that the appeal is frivolous.  Therefore, the 
court GRANTS the motion to stay pending appeal. 

Dated:  May 29, 2014  

 
 
 

/s/ _________________ 
Ronald M. Whyte 
United States District 
Judge
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APPENDIX B 

[FILED JUN 18 2013 
MOLLY C. DWYER, CLERK 
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NOT FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
MANDANA D.     No. 12-15178 
FARHANG;  
M.A. MOBILE LTD.,  
 

Plaintiffs-Appellees,  D.C. No. 5:08-cv-02658- 
RMW 

 
v. 

 
INDIAN INSTITUTE   MEMORANDUM* 
OF TECHNOLOGY, 
KHARAGPUR;  
TECHNOLOGY  
INCUBATION &  
ENTREPENEURSHIP  
TRAINING SOCIETY, 
 

Defendants- 
Appellants. 

                                            
* This disposition is not appropriate for publication and is not 
precedent except as provided by 9th Cir. R. 36-3. 
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Appeal from the United States District Court 
for the Northern District of California 

Ronald M. Whyte, Senior District Judge, Presiding 
 

Argued and Submitted May 13, 2013 
San Francisco, California 

 
Before:   CLIFTON and BEA, Circuit 

Judges, and KORMAN,Senior District 
Judge.** 

 
1. The Technology Incubation and Entrepre-

neurship Training Society (the “Society”), an instru-
mentality of the Republic of India, appeals from the 
district court’s order of January 12, 2012 denying its 
motion to dismiss the Third Amended Complaint 
(“TAC”) pursuant to the Foreign Sovereign Immuni-
ties Act (“FSIA”).  The district court held that the 
“commercial activity” exception to the FSIA applied 
because the commercial acts at issue had a “direct 
effect in the United States.”  Farhang v. Indian Inst. 
of Tech., No. C-08-02658 (RMW), 2012 WL 113739, at 
*7-8 (N.D. Cal. Jan. 12, 2012).  We have jurisdiction 
under the collateral order doctrine.  See Terenkian v. 
Republic of Iraq, 694 F.3d 1122, 1130 (9th Cir. 2012). 

In Terenkian v. Republic of Iraq, we held that an 
alleged breach of contract resulting in “the non-
deposit of payments for oil in a New York bank (due 
to the non-purchase of the oil) and the non-sales of 

                                            
** The Honorable Edward R. Korman, Senior United States Dis-
trict Judge for the Eastern District of New York, sitting by des-
ignation. 
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the non-purchased oil to potential customers of the 
United States, do not constitute direct effects as de-
fined in § 1605(a)(2) and subsequent case law.”  Id. 
at 1138.  Specifically, we explained that “[w]hile the 
cancellation of the contracts directly precluded plain-
tiffs from buying oil, the non-deposit of payment for 
the oil in a New York bank was merely an indirect 
effect of Iraq’s breach and is not the ‘legally signifi-
cant’ act that gave rise to the plaintiffs’ claim, which 
is based on the breach, not the non-deposit of pay-
ment.”  Id.  (citation omitted).  Terenkian is disposi-
tive here.  The non-payment of profits to plaintiffs is 
“merely an indirect effect” of the Society’s alleged 
breach and is not the “legally significant” act that 
gave rise to plaintiffs’ claims for breach of the joint 
venture agreement and misappropriation of trade 
secrets.  Thus, the purported loss of profits in Cali-
fornia is not a “direct effect” for the purposes of the 
FSIA. 

Plaintiffs also argue that the failure of the Socie-
ty to return all copies of their patented technology 
deprived them of the ability to exploit their patent in 
the United States.  Specifically, plaintiffs allege that 
the Society’s “breaches” prevented plaintiffs from 
“mak[ing] the necessary and required representa-
tions regarding the trade secret status or confidenti-
ality of the Technology that would be required in any 
basic asset sale, license or joint venture agreement.”  
Even if plaintiffs’ patent suffered an “[i]mmediate 
diminution in value” as a result of the Society’s al-
leged conduct, the legally significant act—the pur-
ported misappropriation of trade secrets—occurred 
exclusively in India.  Moreover, the alleged “diminu-
tion in value” is essentially a financial loss by plain-
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tiffs, which “is not, in itself, sufficient to constitute a 
‘direct effect.’”  Adler v. Fed. Republic of Nigeria, 107 
F.3d 720, 726-27 (9th Cir. 1997). 

While plaintiffs argue that the Society waived its 
sovereign immunity in the non-disclosure agreement 
(“NDA”), this claim fails because the Society did not 
execute the NDA.  The transaction at issue involved 
the Society and a second entity, Indian Institute of 
Technology, Kharagpur (“IIT”).  While that transac-
tion may have contemplated that IIT would require 
the Society to execute the NDA, the breach of that 
condition by IIT does not bind the Society to an 
agreement it did not sign.  Thus, we vacate the deni-
al of the Society’s motion to dismiss the TAC and 
remand with instructions to dismiss. 

2. IIT, also an instrumentality of the Republic 
of India and a named defendant, did not move to 
dismiss the TAC on the ground of sovereign immuni-
ty, although it unsuccessfully moved to dismiss the 
First Amended Complaint on that ground.  See Far-
hang v. Indian Inst. of Tech., No. C-08-02658 (RMW), 
2010 WL 519815, at *6-8 (N.D. Cal. Jan. 26, 2010).  
IIT did not take a timely appeal from the district 
court’s denial of its motion to dismiss.  Nevertheless, 
relying principally on the doctrine of pendent appel-
late jurisdiction, IIT argues that the appeal by the 
Society also raising the defense of sovereign immuni-
ty confers discretion on us to consider what would 
otherwise be an untimely appeal.  Passing over the 
fact that the TAC is the operative complaint, we de-
cline to exercise any discretion we may have because 
IIT’s appeal raises different issues from the Society’s 
appeal, especially as to waiver.  Thus, IIT’s appeal is 
dismissed. 
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VACATED and REMANDED in part; DIS-
MISSED in part. 
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