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QUESTI ONS PRESENTED

Petitioner stated his questions as follows:

1. Does a special jury instruction as to section 790. 162,
Florida Statutes, that an accused nmay be convicted of
that offense with the “stated intent” to do bodily harm
to any person or damage to the property of any person
anount to an unconstitutional dimnishment of the
required crimnal nens rea or scienter under the United
States Suprene Court’s decision in Elonis v. United
States, 135 S.Ct. 2001 (2015)7?

2. \Wether, wunder the United States Suprene Court’s
decision in Elonis v. United States, 135 S. C. 2001
(2015), section 790.162, Florida Statutes, contains the
necessary crimnal elenent of “nmens rea” or qguilty
know edge instead of a nental state of nmere negligence.

Respondent restates and consolidates the questions as foll ows:

1. VWhether this case raises a substantial federa
guestion when the Florida appellate court affirned
Wi t hout opinion Perez’'s challenge to the nens rea of
section 790.162, Florida Statutes, which crimnalizes the
action of making a threat to throw, place, project, or
di scharge a destructive device with the stated intent to
do bodily harm or danage to property.
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PETI TIONER S NOTI CE TO | NVOKE
Served on May 18, 2016 .
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No. 16-6250

IN THE
SUPREME COURT OF THE UNI TED STATES

ROBERT PEREZ,
Petitioner,
V.
STATE OF FLORI DA,

Respondent .

RESPONSE TO PETI TION FOR WRI T OF CERTI ORARI TO THE
FLORI DA FI FTH DI STRI CT COURT OF APPEAL

Respondent, State of Florida, respectfully asks this Court to
deny the petition for wit of certiorari seeking review of the
Florida Fifth District Court of Appeal’s per curiam affirmnce
rejecting Perez’'s claim that the Florida crimnal statute under
whi ch he was convicted, section 790.162, Florida Statutes, which
includes a nens rea, just not the nens rea Perez contended it
shoul d, and, thus, his conviction and sentence should be vacated.

OPI NI ONS BELOW

The Florida Fifth District Court of Appeal opinion per curiam
affirmng his judgnent and sentence on March 15, 2016, is published

and is found at Perez v. Florida, 189 So. 3d 797 (Fla. 5th DCA




2016). The Florida Fifth District Court of Appeal denied the notion
for rehearing en banc on April 26, 2016, and the order is included
as Petitioner’s Appendi x E

JURI SDI CTl ON

Presumably, Perez is asserting this Court has jurisdiction
pursuant to 28 U.S.C. section 1257(3). However, pursuant to Rule 10
of the Rules of the Suprene Court of the United States, Petitioner
cannot invoke jurisdiction as a matter of right. G ven that Perez
has failed to show a conpelling reason for the Florida appellate
court’s decision to be reviewed since the state statute under which
he was convicted does require a nens rea, just not the nens rea
Perez alleges it should, this Court should not exercise
jurisdiction.

CONSTI TUTI ONAL PROVI SI ONS | NVOLVED

Perez’s clains do not inplicate any issue of federa
constitutional dinmension. Perez is relying uponthis Court’s hol ding

in Elonis v. United States, ----U S.— 135 S.Ct. 2001, 192 L.Ed. 2d

1 (2015), wherein this Court conducted a statutory interpretation
analysis of the intent or scienter element (or |lack thereof) of a
federal statute, 18 U.S. C. section 875(c). Cenerally, whether or not

a crimnal statute requires proof of a defendant’s nental state is

a question of statutory interpretation. Staples v. United States,
511 U.S. 600, 604, 114 S. . 1793, 1796, 128 L.Ed. 2d (1994).

Furt hernore, the nens rea presunption requires knowl edge only of the



facts that nmake the defendant's conduct illegal, lest it conflict
with the related presunption, “deeply rooted in the American | ega
system” that, ordinarily, “ignorance of the |awor a m stake of | aw

is no defense to crimnal prosecution.” Cheek v. United States, 498

Uu.S 192, 199, 111 S.C. 604, 609, 112 L.Ed.2d 617 (1991).



STATEMENT OF THE CASE AND FACTS

Respondents supply the following facts given that Perez’s
factual recitation omts relevant facts.

During the pretrial discussion on the issue of the State of
Florida’ s (hereinafter the State) request to add “stated” before
intent in the jury instruction on the charge of threat to throw,
pl ace, project, or discharge a destructive device, the defense
indicated it was going to argue that the State had to prove Perez
had the intent to do bodily harmor property damage. (Respondent’s
Appendi x A, Pages 31-32, 39-41). Perez contended there was a
di stinction between the fact that the State did not have to prove
Perez had the ability to carry out the threat, and the |ack of
intent to cause bodily harm or property damage. (Respondent’s
Appendi x A, Pages 32-33). The trial judge admtted she was having
difficulty with his distinction and that his argunment woul d be an
incorrect statenment of Florida | aw because the threat was part of
the intent, and not distinct fromit. (Respondent’s Appendix A,
Pages 36, 45).

When it was suggested Perez would be arguing the threat itself
did not actually convey an intent to do bodily harm or property
damage, the State agreed that would be a proper argunent.
(Respondent’s Appendix A, Page 38). The trial court found that
including “stated” would not interfere with the defense’ s argunent

that his threat did not convey an intent to do harm but it would



contradict the inproper argunent under Florida law that the State
had to prove Perez intended to cause harm or property danage
distinct fromthe threat. (Respondent’s Appendi x A, Pages 45-48).
The judge expl ained that, based on Florida law, the threat is part
of the intent, whereas Perez was argui ng that the two were separate.
(Respondent ' s Appendi x A, Page 47). The trial court inquired whether
Perez preferred the | anguage from Val dez! or Rei d?, and he objected
to both. (Respondent’s Appendi x A, Page 51).

The def ense conpl ai ned agai n about naki ng any nodi fi cati ons and
the trial court explained that Valdez and Reid were still good | aw,
and while the trial court understood the | anguage was not in the
standard instruction, the jury is entitled to accurate i nstructions
on the law. (Respondent’s Appendix A, Page 52). The trial judge
expl ai ned her ruling as follows:

What has changed is that | wunderstand from
your argunent, that you' re going to argue that
he didn’'t have the intent to do the bodily
harm to any person or damage to the property
that the reason why he didn’t have the
intent was because, with all due respect, he
didn’t have the ability to follow through.
(Respondent’ s Appendi x A, Pages 52-53). The defense disputed that

was their argunent, and the trial court advised that she was aware

that the defense would not be using those exact words, but that

! Valdes v. Florida, 443 So. 2d 221 (Fla. 1st DCA 1983), rev.
deni ed, 450 So. 2d 489 (Fla. 1984).

2 Reid v. Florida, 405 So. 2d 500 (Fla. 2d DCA 1981).
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woul d be their argunment. (Respondent’s Appendi x A, Page 53). Wen
t he defense protested again, the judge noted that the defense had
never made any argunent Perez had no intent because he was, for
exanpl e, intoxicated. 1d.

During the charge conference, the defense presented two
alternative instructions on the definition of threat based upon
United States Courts of Appeals cases. (Respondent’s Appendix B,
Pages 258-60). As far as the federal case |aw definitions of
threat, the State noted that those cases did not deal with the
crime Perez was charged with, but wth federal crines.
(Respondent’s Appendi x B, Page 261). However, the State did not
have an objection to the second instruction, because that was
consistent with the elenents of the offense regarding a conveyed
intent. 1d. The State objected to the first proposed instruction
because it added el enents the State did not have to prove under the
Florida |law, such as that there has to be a danger that actually
existed, or that the State would have to prove actual intent to
inflict bodily harmor property damage. (Respondent’s Appendi x B,
Page 262). The judge agreed with the State regardi ng including the
definition set forth in the second proposed instruction, but found
it unnecessary to advise the jury that whether a given statenent
constitutes a threat is an issue of fact for the jury.
(Respondent’ s Appendi x B, Page 264). Accordingly, the judge advi sed

she was putting “a threat” in quotation marks and defined it as “a



communi cated intent to inflict harmor [ oss on another,” and as the
defense preferred “viewed and/or heard,” the court agreed to that
change. (Respondent’s Appendix B, Page 265). The jury was
instructed wth Perez’'s alternative definition of threat.
(Respondent’ s Appendi x F, Page 350). At the conclusion of the
charge conference, the judge advi sed def ense counsel that the court
was not prohibiting the defense from telling the jury during
cl osing argunment that they had to deci de whether a threat was nade.
(Respondent’ s Appendi x B, Page 267).

Two Publix (grocery store) enployees testified about Perez’s
“menacing tone,” or threats which caused uneasiness, fear, and
di sbelief. (Respondent’s Appendi x C, Pages 82-96, 123-124, 127).

In nmoving for a judgnent of acquittal, Perez argued that the
St at e had not proven any actual threat except that he could set the
pl ace on fire. (Respondent’s Appendi x D, Page 240). Further, that
there was no testinony Perez actually had an intent to harm anyone
or destroy Publix property. (Respondent’s Appendi x D, Pages 240-
41). The State, in response, disputed that Perez’s statenment to a
Publ i x enpl oyee that he had a Ml otov cocktail in his bag and he
could set fire to the whole place was not threatening, especially
when Perez had tol d anot her enpl oyee that he was “going to bl ow up
t he whol e fucking world.” (Respondent’s Appendi x D, Pages 241-42).
The State argued there was a fair inference that the place Perez

was going to burn down was Publix - the same place that he set his



bag down containing, or so Perez clained, a Mdlotov cocktail.
(Respondent’ s Appendi x D, Page 242). Perez responded that the State
failed to prove Perez had the stated intent to destroy property
and/ or any person. (Respondent’s Appendi x D, Page 243). The trial
court denied the notion for judgnent of acquittal. (Respondent’s
Appendi x D, Page 243).

During his renewal of the notion for judgnent of acquittal,
the defense conplained that the State was conbining two separate
events. During the first, when Perez stated “I have one Mol otov
cocktail, and I could set the place on fire,” he was just making a
statenent of possession rather than threatening to discharge a
devi ce. (Respondent’s Appendi x E, Pages 281-82). During the second
event approximately twenty to thirty mnutes |later, when Perez
returned to Publix, threw down his bag, and stated, “I’mgoing to
bl ow up the fucking world,” the Publix enployee did not know about
the Mol otov cocktail comment made earlier. (Respondent’s Appendi x
E, Page 282). Thus, Perez argued, there was no show ng he nmade a
threat to throw, place or discharge a destructive device sinply by
stating he was going to blow up the world. (Respondent’s Appendi x
E, Page 283). The State responded by agreeing that two counts coul d
have been filed because there were two threats, and argued there
was sufficient evidence to go to a jury. (Respondent’s Appendi x E
Pages 283-84). The judge denied the renewed notion for judgnment of

acquittal. (Respondent’s Appendi x E, Page 285).



In the very beginning of the defense’ s closing argunent, he
stated, “what this case cones down to in my opinion is intent.
Intent.” (Respondent’s Appendi x G Page 320). Perez argued that his
comment about the Mol otov cocktail was sinply a statement of
possessi on, and not a threat. (Respondent’s Appendi x G Page 322).
And, that his stated intent was not a threat. (Respondent’s
Appendi x G Pages 322-23). Perez admtted that talking about
bl owi ng up the world was frightening, but argued that did not nake
it athreat. (Respondent’s Appendi x G Pages 325-26, 340). He al so
reiterated to the jury that they were the ultimte fact-finders and
woul d have to decide whether a threat was made. (Respondent’s
Appendi x G Page 334). Later, the defense read aloud to the jury
the definition of threat he had requested and whi ch was i ncluded in
the instructions. (Respondent’s Appendix G Page 339).

Perez filed a direct appeal to the Florida Fifth District
Court of Appeal and, ultimtely, an amended initial brief on August
3, 2015, raising atotal of five issues. (Petitioner’s Appendix F).
The first claim was that the trial court erred by denying his
notion for judgnment of acquittal as to his intent. The second
claim related to the first, was that the trial judge erred by
adding the term “stated” to the instruction on intent. The third
I ssue raised was that the trial judge erred by rejecting Perez's
special jury instruction on the definition of threat and that the

threat issue was for the jury to decide. The fourth claimalleged



that the prosecutor’s comrents during closing argunent constituted
reversible error. And, finally, the additional claimalleged that
t he statute under which he was convi cted, especially as nodified by
the jury instruction given at trial, did not include a nens rea,
and, thus, his conviction and sentence should be set aside,

primarily relying upon Elonis v. United States, -— U S —

135 S.Ct. 2001, 192 L.Ed. 2d 1 (2015). (Petitioner’s Appendix F).

The State filed an anended answer brief on August 24, 2015,
responding to the five clains. (Petitioner’s Appendix F). As to the
first claim the State contended that the trial court properly
denied the notion for judgnment of acquittal as the crime of
threatening to di scharge an expl osive device can be conmtted by
actions only, such as grabbing the pin on a grenade; or with just
words, such as calling in a bonb threat; or with both actions and
words, as was the case here where Perez not only threw down a bag
he cl ai med contai ned a Ml otov cocktail, but he also threatened to
start a fire and blow the place up, and whether it was Perez’s
stated intent to threaten bodily harm or property danage was a
guestion for the jury and not the proper basis for a judgnment of
acquittal. In addressing the second related claim the State argued
that the trial court properly instructed the jury in that Perez’s
argurment that his statement, while frightening, did not constitute
a threat which conveyed an intent to do bodily harm or damage to

property, was not negated by the inclusion of the term*“stated,” in
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that Perez could, and did, argue that his statenments which were
bei ng construed as a threat did not convey a threat to do bodily
harm or property damage. On the other hand, as the trial court
legitimately believed, Perez’s intention on arguing that the State
failed to prove an intent to actually cause bodily harmor property
damage beyond the threat itself was inconsistent with Florida | aw
and, thus, the inclusion of the term“stated” correctly countered
such an argunent. The State pointed out that the third claim of
trial court error was wai ved and unpreserved for appellate review,
and the fourth claimwas wthout nerit as the prosecutor’s comrents
during closing argunent were proper and did not constitute
reversible error.

Finally, as to the additional fifth claim the State presented
both a preservation argunent and a nerits argunent. As to the
nerits, the State argued that this Court’s opinion in Elonis was
i nappl i cabl e since, unlike the relevant statute in Elonis, section
790. 162, Florida Statutes, contains a nental state requirenent and
Perez’s conviction for threatening to discharge a destructive
device took into consideration his state of mnd, that is, he nade
the threat with the stated intent to do bodily harm or property
damage, regardl ess of whether the defendant had the actual ability
to carry out that threat. (Petitioner’s Appendix F). An anended

reply brief was filed by Perez on Septenber 14, 2015. (Petitioner’s

Appendi x F).
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The Florida Fifth District Court of Appeal affirnmed Perez’s
convi ction and sentence wi t hout opinion on March 15, 2016. Perez v.
Florida, 189 So. 3d 797 (Fla. 5th DCA 2016). H's notion for
rehearing en banc and for a certified question of great public
i mportance was denied on April 26, 2016. (Petitioner’s Appendi X E)

On May 18, 2016, Perez served the State of Florida with a pro
se notice to invoke the discretionary jurisdiction of the Florida
Suprene Court. (Respondent’s Appendix H). However, the Florida
Suprenme Court’s online docket website does not reflect any such
notice was ever filed with the suprene court. See Florida Suprene
Court Online Docket, http://jweb.flcourts.org/pls/docket/ds_doc
ket _search%0 (Last visited Dec. 5, 2016). Regardl ess, the Florida
Suprene Court does not have the authority to review cases that are

affirmed wi thout an opinion. Jenkins v. Florida, 385 So. 2d 1356,

1359 (Fla. 1980), Stallworth v. More, 827 So. 2d 974 (Fla. 2002);

Jackson v. Florida, 926 So. 2d 1262 (Fla. 2006).

On July 22, 2016, Perez filed a petition for wit of

certiorari pro se with this Court.
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REASONS FOR DENYI NG THE WRI T

CERTI ORARI SHOULD BE DEN ED TO REVI EW THE FLORI DA FI FTH

DI STRI CT COURT OF APPEAL’ S PER CURI AM AFFI RVANCE d VEN

THAT PEREZ HAS FAILED TO SHOW A COWPELLI NG REASON FOR

THI S COURT TO ACCEPT JURI SDI CTlI ON SI NCE THE STATE STATUTE

UNDER WHI CH HE WAS CONVI CTED DOES REQUI RE A MENS REA,

JUST NOT THE MENS REA PEREZ COWVPLAI NS THAT I T SHOULD.

Perez contends that the Florida Fifth District Court of Appea
erred by affirm ng his conviction and sentence for threatening to
throw, project, place, or discharge any destructive device with the
intent to do bodily harmto any person or with intent to do danage
to any property of any person. However, the statute does require
the State prove nens rea, just not the nens rea Perez contends it
shoul d. As such, Perez has failed to show a conpelling reason for

this Court to accept jurisdiction.

A. AS THESE PRECI SE ARGUMENTS WERE NOT PRESENTED TO THE STATE
COURTS, PEREZ' S ARGUMENTS SHOULD NOT BE CONSI DERED BY TH S COURT.

Perez argued in state court that the state statute under which
he was convicted, especially as nodified by the jury instruction
given at trial, does not include a nens rea and was, in essence, a
strict liability crime, so his conviction and sentence shoul d be
vacated. Here, on the other hand, he argues that the state statute,
especially as nodified by the jury instruction given at trial
either resulted in an unconstitutional di mnishnment of the required
nmens rea or required only nmere negligence. To the extent that these
preci se argunments were not presented in the state courts, Perez’'s

cl ai ms shoul d not be considered by this Court. Adans v. Robertson
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520 U. S 83, 86, 117 S.C. 1028, 1029, 137 L.Ed. 2d 203 (1997)

(“Wth “very rare exceptions,’” Yee v. Escondi do, 503 U.S. 519, 5383,

112 S. . 1522, 1531, 118 L.Ed.2d 153 (1992), we have adhered to
the rule in reviewing state court judgnents under 28 U.S.C. § 1257
that we will not consider a petitioner's federal claimunless it
was either addressed by, or properly presented to, the state court
that rendered the decision we have been asked to review’”)
(citations omtted).
B. THE FLORI DA APPELLATE COURT' S PER CURI AM OPI NI ON DOES NOT RAI SE
A SUBSTANTI AL FEDERAL QUESTI ON WHERE THE COURT REJECTED A STATE
CRIM NAL DEFENDANT' S CHALLENGE TO H' S CONVI CTI ON UNDER SECTI ON
790. 162, FLORI DA STATUTES, FOR THREATENING TO THROW PLACE,
PRQIECT, OR DI SCHARGE A DESTRUCTI VE DEVI CE BECAUSE THE STATUTE DOES
REQUI RE A MENS REA, JUST NOT THE MENS REA PEREZ ALLEGES | T SHOULD

To the extent that the clainms were raised in the state courts,
there i s nothing of federal constitutional dinmension necessitating
this Court take jurisdiction because the statute does require a
mens rea.

Perez primarily relies uponthe this Court’s opinionin Elonis
v. U S, —US — 135 S.C. 2001, 192 L.Ed. 2d 1 (2015).
El onis addresses the nmens rea required for a conviction under 18
U S. C section 875(c), a federal statute prohibiting a
conmuni cation that contains a threat to injure another. This Court
conducted a statutory interpretation analysis of section 875(c),
and found that the trial judge erred in using a reasonabl e person

standard, because that standard did not require proof that Elonis

was aware of his wongdoing. See 135 S.Ct. at 2009-12. Wt hout

14



speci fying the intent that section 875(c) requires, this Court held
that “negligence is not sufficient.” 135 S. . at 2013. This
Court’s Elonis holding is inapplicable to Perez’s prosecution for
several reasons.

First, Elonis is a case of statutory construction, and, as
such, it has been found to be limted to the federal statute that

it addressed, 18 U.S.C. section 875(c). See, e.qg., United States v.

Kirsch, 151 F. Supp. 3d 311, 317 (WD. N. Y. 2015) (“No case reported
thus far extends Elonis's holding beyond [18 U S.C.] 8§ 875(c).").
As the Fourth Crcuit Court of Appeals has explained,
“I[l]nmportantly, the Court's holding in Elonis was purely statutory
and, having resolved the question on statutory grounds, the Court
declined to address whether a sim |l ar subjective intent to threaten
IS a necessary conponent of a ‘true threat’ for purposes of the

First Amendnent.” United States v. Wite, 810 F.3d 212, 220 (4th

Cr. 2016), cert. denied, --- U S ----, 136 S.C. 1833, 194 L. Ed.

2d 837 (2016); see also Elonis, 135 S.C. at 2012; State v. Trey

M, 383 P.3d 474, 479-81 (Wash. 2016) (“Elonis is significant for
present purposes in what it does not say. It provides no First
Amendrent true threat analysis. It resolved only how the federa

threat statute, 18 U. S.C. §8 875(c), is to be statutorily construed

and has no application beyond that context.”); People v. Herrera,
2016 111. App. 2d 141038-U, 2016 W. 156043, at *14 (I1l1. App. Ct.

Jan. 12, 2016) (Elonis did not control interpretation of state

15



statute and did not purport to nake a constitutional ruling);

People v. Murillo, 190 Cal. Rptr. 3d 119, 125 (Cal. C. App. 2015),

rev. denied, (Cct. 14, 2015) (same); Council on Am-Islamc

Rel ations Action Network, Inc. v. Gaubatz, No. CV 09-2030( CKK)

2015 W. 5011583, at *3 (D.D.C. Aug. 24, 2015) (sane).

Second, in Elonis, the federal crimnal statute that this
Court was faced wth, 18 US.C 8§ 875(c), crimnalized
communi cating a threat through interstate commerce but was silent
on the nens rea required to cormit the offense. On the ot her hand,
section 790.162, Florida Statutes, the relevant state statute in
Perez’ s prosecution, does specifically require a nens rea, i.e.,
that the State had to prove the defendant nmade a threat “with the
stated intent” to do bodily harmor property damage, “regardl ess of
whet her the defendant had the actual ability to carry out that

threat.” Valdes v. Florida, 443 So. 2d 221 (Fla. 1st DCA 1984); see

also Reid v. Florida, 405 So. 2d 500, 501 (Fla. 2d DCA 1981) (The

def endant’ s argunent that because there was no evi dence he had any
intent to do bodily harm or danage to property, the trial court
shoul d have granted the notion for judgnent of acquittal would | ead
to an absurd result. ... "[We think that section 790. 162 requires
only that the threat nust convey an intent to do bodily harm or
damage to property.”). Unlike the reasonable person nens rea
di sapproved of in Elonis, the state statute’s nens rea satisfies

the basic principle enunciated in Elonis that “w ongdoi ng nust be

16



conscious to be crimnal” and that a defendant nust be “bl anmewort hy
in mnd” before he can be found guilty.

And, Perez’s argunent that the State has to prove anintent to
harm or cause danage beyond the intent in making the threat itself
i nposes an i npossi bl e burden where, as here, a defendant does not
actually possess a destructive device. Because, wthout a
destructive device, the State would have to prove a presunmably
conpet ent defendant intended on causing harm or property damage
w t hout possessing any destructive device. Alternatively, the
def endant nmust be i nsane or conpl etely del usi onal believing that he
or she could sonehow harm people or danmage property wthout a
device. Thus, his argunents are, as the Florida appellate courts
have concl uded, contrary to the legislative intent and woul d create
an absurd result. As the Fifth District Court of Appeal’s per
curiamaffirmance of Perez’'s convictionis in full conpliance with
the statutory interpretation of section 790.162, Florida Statutes,
there is no conmpel ling reason for this Court to accept jurisdiction
as there is no substantial federal question or even any question of
constitutional dinension to this case.

Third, the appellate court’s affirmance of Perez’ s conviction
Is proper in light of the evidence in this case as there was anpl e
proof of Perez's intent or nmens rea required by section 790.162,
Florida Statutes. For exanple, the State presented the testinony of

t he Publix enpl oyees regardi ng Perez’ s actions and words in | eavi ng
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his bag, stating he had a Ml otov cocktail in there and he could
set fire to the place, especially when taken in conjunction with
his | ater threat nade approxinmately twenty or thirty mnutes | ater,
again after dropping his bag in the store, that he would bl ow the
whol e pl ace up, evidenced that Perez nade threats with the stated
intent to cause bodily harm or property damage. Cbviously, a
Mol otov cocktail could start a fire to the store resulting in
bodily harmor property damage. Simlarly, blow ng the whol e pl ace
up could also result in bodily harm or property danmage.
Accordingly, the state appellate court correctly affirmed Perez’s
conviction for threatening to throw, project, place, or discharge
any destructive device.

In conclusion, this Court should decline to take jurisdiction
in this case for several reasons. First, Perez’'s specific clains
were not presented to the state courts. Second, the holding in
Elonis is inapplicable to Perez's situation since, unlike the
rel evant statute in Elonis, section 790.162, Florida Statutes,
contains a nmens rea, just not the nens rea Perez contends it
should. Third, the Florida district court’s per curiam affirmance
of his conviction and sentence was in full conpliance with the
statutory interpretation of section 790.162, Florida Statutes, and
correct in light of the State’'s evidence establishing Perez
possessed the stated intent or nens rea to threaten to do bodily

harm or damage to property based upon his actions and statenents.
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Thus, there is no conpelling reason for this Court to accept
jurisdiction as there is no substantial federal question or even a
guestion of any constitutional dinmension to this case.

CONCLUSI ON

For these reasons, Respondent respectfully asks this Court to
deny the petition for wit of certiorari.
Respectful ly subm tted,
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