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QUESTIONS PRESENTED

Petitioner’s primary basis for requesting that cer-
tiorari be granted is his contention that there is a soci-
etally-recognized reasonable expectation of privacy in
his medical records. The Texas Court of Criminal Ap-
peals never addressed that contention, however, be-
cause that has never been the issue presented here.
The TCCA instead made a narrow holding that Peti-
tioner did not have a societally-recognized reasonable
expectation of privacy in his blood-alcohol test results
when those results were obtained for medical treat-
ment purposes following a traffic accident, and that
the State issued a lawful grand jury subpoena for pur-
poses of the Health Insurance Portability and Account-
ability Act (HIPAA) “Privacy Rule.” The questions
presented here are:

1. Does HIPAA, along with other state and fed-
eral regulations, provide the basis for an individual’s
reasonable expectation of privacy in his medical rec-
ords sufficient to invoke Fourth Amendment protec-
tions?

2. Does HIPAA preempt Texas’s law that a pros-
ecutor may independently obtain the medical records
of a person suspected of committing a crime because
there is no reasonable expectation of privacy in those
records?
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INTRODUCTION

The Texas Court of Criminal Appeals (TCCA) de-
termined that Petitioner did not have a reasonable ex-
pectation of privacy in his blood-alcohol test results
when those results were obtained for medical treat-
ment purposes following a traffic accident. The TCCA’s
ruling is a narrow one that focuses simply on blood-
alcohol test results and does not purport to allow a
prosecutor to obtain or peruse a person’s medical rec-
ords with unlimited discretion.

Petitioner has not presented this Court with a rea-
son why it should hear the case. Justice Brennan once
stated that discretionary review is based on the prop-
osition that after decision at the trial court level and
after at least one review at the state appellate court
level,

further appeal to the Supreme Court should
be permitted only where issues of federal law
important to the country were involved, or
where further review was essential to resolve
conflicts between lower courts on questions of
federal constitutional or statutory law, which,
by definition was to be equally and uniformly
applicable in all parts of the country. “Absent
these qualifications, one trial and one appel-
late review were enough.”

See Justice Brennan, Some thoughts on the Supreme
Court’s workload, 66 JUDICATURE 230, 231 (1983). Fur-
ther review is not essential to resolve conflicts amongst
lower courts or to resolve a conflict between the lower
court’s opinion and this Court’s Fourth Amendment
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jurisprudence or the federal HIPAA statute. See Sup.
Crt. R. 10(b)-(c).

STATEMENT OF THE CASE
A. FACTUAL BACKGROUND

Petitioner lost control of his vehicle during the
night of February 13, 2010, crashing into a cotton field.
Petitioner was taken to Covenant Medical Center in
Lubbock, Texas, for treatment of his injuries. As part of
Petitioner’s medical treatment, the hospital drew his
blood; an analysis of his blood revealed a blood-alcohol
concentration of 0.219. Pet. App. 5a.

A Texas Department of Public Safety trooper met
with Petitioner at the hospital approximately three
hours after the accident. The trooper noticed that Peti-
tioner was emitting an odor of alcohol and had other
signs of alcohol ingestion. Petitioner admitted to hav-
ing had six or seven beers the previous evening. Based
on his investigation, the trooper believed that Peti-
tioner was intoxicated at the time of the accident. Id.

Knowing that Petitioner’s blood had been drawn
as part of medical treatment, a Lubbock County Assis-
tant Criminal District Attorney filed an application for
a grand jury subpoena to obtain Petitioner’s medical
records — including the blood-alcohol lab work — from
the February 13 accident. Covenant Medical Center
complied with the grand jury subpoena by providing
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Petitioner’s medical records from the February 13 inci-
dent to the District Attorney’s Office on April 15, 2010.
Pet. App. 5a-6a.

B. PROCEDURAL HISTORY

The State charged Petitioner by information with
the misdemeanor offense of driving while intoxicated
on March 31, 2010. The case was dismissed on Septem-
ber 27,2011. Pet. App. 6a-7a. Following dismissal of the
case, the State charged Petitioner via another infor-
mation with the misdemeanor offense of driving while
intoxicated on October 6, 2011. Pet. App. 7a. The trial
court, after concluding that the medical records were
unlawfully obtained, granted the defense motion to
suppress on August 6, 2012. Pet. App. 8a.

The State filed a notice of appeal challenging the
trial court’s suppression ruling. After determining that
Petitioner’s medical records were not subject to exclu-
sion under any theory applicable to the case, the Sev-
enth Court of Appeals of Texas reversed the trial
court’s suppression ruling on March 6, 2014. Pet. App.
37a-60a. The TCCA affirmed the judgment of the Sev-
enth Court of Appeals on April 13, 2016. The TCCA
held that there is no reasonable expectation of privacy
in the blood-alcohol test results taken by hospital per-
sonnel solely for medical purposes after a traffic acci-
dent, and that there was no HIPAA violation by
obtaining the medical records via a grand jury sub-
poena that was lawfully issued under Texas law. Pet.
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App. 1a-36a. Petitioner’s motion for rehearing was de-
nied on June 15, 2016. Pet. App. 61a.

¢

ARGUMENT

Petitioner argues that certiorari should be granted
for four reasons: (1) state and federal courts are deeply
divided on the issue; (2) the decisions of state and fed-
eral courts create tension with federal law and this
Court’s prior rulings; (3) the TCCA’s decision was
wrong because the search of Petitioner’s medical rec-
ords was not reasonable; and (4) HIPAA preempts
Texas law. Pet. 7-28. The TCCA’s correct rulings find-
ing a lack of a societally-recognized reasonable expec-
tation of privacy in blood-alcohol test results and that
the HIPAA “Privacy Rule” was complied with when the
blood-alcohol test results were turned over pursuant to
a lawful grand jury subpoena does not warrant this
Court’s review.

I. Petitioner Has Not Shown a Jurisdictional
Conflict or Conflict with This Court’s Prior
Decisions.

Petitioner argues that state and federal courts are
deeply divided on the issue of the reasonable expecta-
tion of privacy in medical records and that the deci-
sions of state and federal courts create tension with
federal law and this Court’s prior rulings. Petitioner
has not shown a reason that certiorari should be
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granted because: (1) a conflict with other state su-
preme courts or federal circuit courts of appeals re-
garding the narrow issue of the reasonable expectation
of privacy in blood-alcohol test results has not been
shown; and (2) the TCCA’s narrow ruling is not in con-
flict with the HIPAA statute or relevant decisions from
this Court.

A. Petitioner Has Not Shown a Conflict
with Other State Supreme Courts or
Federal Circuit Courts of Appeals.

The TCCA determined that the manner in which
Petitioner’s blood-alcohol test results were obtained
did not violate the Fourth Amendment because Peti-
tioner did not have a legitimate expectation of privacy
in the blood-alcohol test results taken by hospital per-
sonnel solely for medical purposes after a traffic acci-
dent. Pet. App. 21a-23a. Petitioner claims that the
TCCA’s decision has “deepened the divide among state
courts of last resort and federal courts of appeals on a
fundamental Fourth Amendment issue.” Pet. 7. He
states that at least three state courts and four federal
circuit courts of appeals have held that a warrantless
intrusion into a person’s medical records violates the
Fourth Amendment, while five state courts and one
federal circuit court of appeals have held the other way.
Id. Petitioner’s effort to create a conflict fails to account
for the critical difference between the cases where a
reasonable expectation of privacy was found and those
where a reasonable expectation of privacy was not
found. The critical difference is this: almost all of the
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first set of cases deal with whether there is a reasona-
ble expectation of privacy in medical records in general
while almost all of the second set of cases deal with the
narrower issue of whether there is a reasonable expec-
tation of privacy in blood-alcohol test results when the
testing is conducted for medical purposes following a
traffic accident.

1. Cases where reasonable expectation
of privacy was found.

Petitioner first argues that there is caselaw from
state courts in Louisiana, Pennsylvania, and Ohio find-
ing a reasonable expectation of privacy in medical rec-
ords of a person suspected of committing a crime. Pet.
8-10. All of the state court cases cited by Petitioner are
distinguishable from the instant case. In the Louisiana
case, the Louisiana Supreme Court was focusing on a
reasonable expectation of privacy in the defendant’s
“prescription and medical records” when it found that
the defendant had a reasonable expectation of privacy.
State v. Skinner, 10 So.3d 1212, 1218 (La. 2009). In the
Pennsylvania case, the Pennsylvania Supreme Court
expressly based its opinion regarding the release of the
defendant’s blood-alcohol test results upon the Penn-
sylvania Constitution, noting in its opinion that “[a]
state may provide through its constitution a basis for
the rights and liberties of its citizens independent from
that provided by the Federal Constitution.” Common-
wealth v. Shaw, 770 A.2d 295, 299 (2001). Finally, in
the Ohio case, the Ohio Court of Appeals was focusing
on the defendant’s “medical records” when it found
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that the defendant had a reasonable expectation of pri-
vacy. State v. Little, 23 N.E.3d 237, 250-251 (Ohio Ct.
App. 2014).

Petitioner also argues that there is caselaw from
the Second, Fourth, Seventh, Ninth, and Tenth Circuit
Courts of Appeals that stand for the proposition that
there is “some degree of a constitutional right to pri-
vacy in medical records.” Pet. 10-14. Like the state
court cases, all of the cases cited by Petitioner are dis-
tinguishable from the instant case. In the Tenth Cir-
cuit Court of Appeals case, the court considered the
defendant’s right to privacy in “pharmacy prescription
records” when it concluded that the records fell within
a protected “zone of privacy.” Douglas v. Dobbs, 419
F.3d 1097, 1101-1102 (10th Cir. 2005). In the Fourth
Circuit Court of Appeals case, the court considered the
patient’s reasonable expectation of privacy in his
“treatment records and files maintained by a sub-
stance abuse treatment center” when it concluded that
the patient’s expectation of privacy was one that soci-
ety is willing to recognize as objectively reasonable.
Doe v. Broderick, 225 F.3d 440, 450-451 (4th Cir. 2000).
In the Second Circuit Court of Appeals case, the court
considered the release of details of an agreement which
revealed the plaintiff’s HIV status when it concluded
that “the right to confidentiality includes the right to
protection regarding information about the state of
one’s health.” Doe v. City of New York, 15 F.3d 264, 267
(2d Cir. 1994). In the Seventh Circuit Court of Appeals
case, the court considered whether the defendants had
violated the plaintiff’s constitutional right to privacy
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by revealing his AIDS status when the court concluded
that there is a “qualified constitutional right” to the
confidentiality of “medical records and medical com-
munications.” Anderson v. Romero, 72 F.3d 518, 522
(7th Cir. 1995). Finally, in the Ninth Circuit Court of
Appeals case, the court considered a statutory scheme
that allowed for the warrantless disclosure of patient’s
medical records at abortion clinics when it concluded
that individuals have a constitutionally protected in-
terest in avoiding disclosure of personal matters, in-
cluding “medical information.” Tucson Woman’s Clinic
v. Eden, 379 F.3d 531, 549-551 (9th Cir. 2004).

None of these cases establish a conflict with the
TCCA'’s decision. Each case deals with the reasonable
expectation of privacy in medical and/or prescription
records/information in general or relies upon state con-
stitutional provisions as opposed to the U.S. Constitu-
tion. None of the cases considered whether there is a
reasonable expectation of privacy in blood-alcohol test
results under the Fourth Amendment, so none can es-
tablish a conflict on that point.

2. Cases where reasonable expectation
of privacy was not found.

Petitioner cites five state court cases and one fed-
eral circuit court of appeals case holding that a war-
rantless intrusion into medical records does not violate
the Fourth Amendment. Pet. 14-16. Unlike the cases
discussed in the preceding section, all of the state court
cases deal with the issue actually decided by the TCCA
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—the narrow issue of the reasonable expectation of pri-
vacy in blood-alcohol test results when the results
were obtained pursuant to testing for medical pur-
poses. As for the federal circuit court of appeals case
cited by Petitioner, that case has no application to the
present case for several reasons, including the fact that
it does not address the issue of the reasonable expec-
tation of privacy in blood-alcohol test results.

The Michigan, New Hampshire, Indiana, Ala-
bama, and Delaware cases all stand for the proposition
that society is not willing to consider reasonable an ex-
pectation of privacy in blood-alcohol test results. In the
Michigan case, the Michigan Supreme Court deter-
mined that the acquisition of the defendant’s blood-
alcohol test results did not violate the defendant’s
Fourth Amendment rights because “an expectation of
privacy in blood alcohol test results ... is [not] one
which society is willing to consider reasonable.” People
v. Perlos, 462 N.W.2d 310, 319 (1990).! In the New
Hampshire case, the New Hampshire Supreme Court
concluded that the request for and acquisition of the
defendant’s blood-alcohol test results without a search
warrant does not implicate the U.S. or New Hampshire
Constitutions because any subjective expectation of
privacy in the blood-alcohol test results “is not one
which society considers reasonable.” State v. Davis, 12

1 The Perlos court stated that it was not holding that “unre-
stricted access to medical records is outside the scope of Fourth
Amendment protection. Rather, we hold that defendants do not
have a protected Fourth Amendment interest in blood alcohol test
results under the circumstances presented by these cases.” Perlos,
462 N.W.2d at 321.
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A.3d 1271, 1274, 1277 (2010). In the Indiana case, the
Indiana Court of Appeals concluded that the defendant
did not have a reasonable expectation of privacy in the
blood-alcohol test results obtained and recorded by a
hospital as part of its consensual treatment of a pa-
tient. State v. Eichhorst, 879 N.E.2d 1144, 1149-1150
(Ind. Ct. App. 2008). In the Alabama case, the Alabama
Court of Criminal Appeals determined that the defend-
ant’s Fourth Amendment rights were not violated from
the State’s acquisition of the blood-alcohol test results
because the defendant did not have a reasonable ex-
pectation of privacy in his blood-alcohol test results
taken by the hospital as part of its consensual treat-
ment of the suspect. Tims v. State, 711 So.2d 1118,
1122-1124 (Ala. Crim. App. 1997). Finally, in the Dela-
ware case, the Delaware Superior Court held that
“whatever insulation Fourth Amendment privacy con-
siderations provide with respect to the nondisclosure
of medical records generally, does not extend to the dis-
closure of BAC tests conducted by hospital personnel
solely for medical purposes following an automobile ac-
cident.” State v. Hartmetz, No. 1510007362, 2016 WL
3752564 at *5 (Del. Super. Ct. July 6, 2016) (un-
published op.).

Petitioner also cites a case from the Sixth Circuit
Court of Appeals where a reasonable expectation of
privacy in medical records was not found to exist. The
Sixth Circuit Court of Appeals held that disclosure of
medical records unrelated to a criminal investigation
did not rise to the level of a breach of a right recognized
as “fundamental” under the Constitution. Jarvis v.
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Wellman, 52 F.3d 125, 126 (6th Cir. 1995). The Jarvis
case, however, has no application to the present case
for several reasons. First, it was an appeal from the de-
nial of qualified immunity in a § 1983 lawsuit against
prison officials. While the court considered whether
the plaintiff’s privacy interests were violated from un-
authorized disclosure of medical records, the court
was never tasked with determining if the plaintiff’s
Fourth Amendment rights had been violated. Id. at
125-126. Second, the Jarvis case is a single outlier
opinion that conflicts with the majority of the federal
circuit courts of appeals, which have concluded that
the constitutional right to privacy extends to medical
and/or prescription records. See Skinner, 10 So0.3d at
1217. Finally, unlike the state court cases cited above,
the Jarvis case has no application here because it was
never asked to consider the societal expectation of pri-
vacy in blood-alcohol test results — the narrow issue
present here.

B. Petitioner Has Not Shown a Conflict
with HIPAA or This Court’s Prior Rulings.

The Fourth Amendment of the U.S. Constitution
states that

[t]he right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not
be violated, and no warrants shall issue, but
upon probable cause, supported by oath or
affirmation, and particularly describing the
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place to be searched, and the persons or things
to be seized.

U.S. ConsT. amend. IV. A search occurs when the gov-
ernment violates a subjective expectation of privacy
that society recognizes as “reasonable” or “legitimate.”
Kyllo v. United States, 533 U.S. 27, 33 (2001) (citing
Katz v. United States, 389 U.S. 347,361 (1967) (Harlan,
d., concurring)); see also United States v. Jones, 132
S.Ct. 945, 949-951 (2012) (predicating Fourth Amend-
ment standing on either an intrusion-upon-property
theory or a reasonable-expectation-of-privacy theory).
Legitimization of expectations of privacy must have a
source outside of the Fourth Amendment, “either by
reference to concepts of real or personal property law
or to understandings that are recognized and permit-
ted by society.” Jones, 132 S.Ct. at 951. In determining
whether an expectation of privacy is viewed as reason-
able by “society,” the proper focus is upon American so-
ciety as a whole, rather than a particular state.
California v. Greenwood, 486 U.S. 35, 43-44 (1988).

Petitioner argues that “[c]ourts refusing to find a
reasonable expectation of privacy in medical records of
criminal suspects have failed to appreciate the increas-
ing value society places on its medical privacy, as rec-
ognized by both this Court and Congress.” In support
of that proposition, Petitioner cites several cases from
this Court, as well as the HIPAA “Privacy Rule.” Pet.
17-21. But, neither the cases cited by Petitioner nor the
HIPAA “Privacy Rule” show any conflict with the nar-
row holding of the TCCA in this case.
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First, Petitioner cites Whalen v. Roe for the propo-
sition that a person has a constitutionally protected in-
terest in avoiding “disclosure of personal matters,” see
Whalen v. Roe, 429 U.S. 589, 598-599 (1977), but that
does not address the narrow issue addressed here re-
garding the release of blood-alcohol test results as op-
posed to medical information in general.

Second, Petitioner cites Ferguson v. City of Charles-
ton for the proposition that a person has a reasonable
expectation of privacy enjoyed by the typical patient
undergoing diagnostic tests in a hospital, see Ferguson
v. City of Charleston, 532 U.S. 67, 78 (2001), but that
statement cannot be considered in isolation, but rather
must be considered in context with the policy at issue
in the case. At issue was a policy under which staff at
a Charleston public hospital performed a diagnostic
test of patients receiving prenatal treatment that met
certain criteria. If a woman tested positive for cocaine
either during pregnancy or after labor, she would be
given an opportunity to get substance abuse treat-
ment. The policy added the threat of law enforcement
intervention to make the policy effective. Id. at 70-73.
The Court found that the Fourth Amendment prohib-
ited the policy at issue because, “[g]liven the primary
purpose of the Charleston program, which was to use
the threat of arrest and prosecution in order to force
women into treatment, and given the extensive in-
volvement of law enforcement officials at every stage
of the policy, this case simply does not fit within the
closely guarded category of ‘special needs.”” Id. at 84.
The Court also noted that the issue was that the drug
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testing was conducted “for the specific purpose of in-
criminating those patients.” Id. at 85. Unlike the Fer-
guson case, Covenant Medical Center was not acting
as an agent of law enforcement in taking or testing Pe-
titioner’s blood sample or in producing the results of
the testing to law enforcement. There was no policy be-
tween Covenant Medical Center and law enforcement
here either to conduct blood-alcohol testing or that the
testing would be produced to law enforcement. Rather,
the blood-alcohol testing was conducted as a legitimate
aspect of medical treatment. The only possible govern-
ment search or seizure at issue here is the after-the-
fact obtaining of the test results.

Finally, Petitioner cites Missouri v. McNeely for
the proposition that the Court refused to allow war-
rantless searches even though the privacy interest
implicated by blood draws of drunk-driving suspects
is relatively minimal, see Missouri v. McNeely, 133
S.Ct. 1552, 1564 (2013), but the issue in McNeely was
whether the natural dissipation of alcohol in the blood-
stream constitutes a per se exigency justifying a blood
draw without a warrant or consent in all drunk-
driving cases — which it does not. Id. at 1556. The rea-
sonable expectation of privacy in McNeely is obvious:
the “compelled physical intrusion beneath McNeely’s
skin and into his veins to obtain a sample of his blood
for use as evidence in a criminal investigation” impli-
cates an individual’s “most personal and deep-rooted
expectations of privacy.” Id. at 1558. McNeely is simply
inapplicable here because it does not deal with the nar-
row issue presented in this case.
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Petitioner also argues that Congress has recog-
nized a reasonable degree of privacy in medical records
via implementation of the HIPAA “Privacy Rule.”
While protection of medical privacy interests is obvi-
ously one of the reasons underscoring the passage of
HIPAA, see Standards for Privacy of Individually Iden-
tifiable Health Information; Final Rule, 65 Fed. Reg.
82462, 82469 (Dec. 28, 2000), the enactment of HIPAA
did not give rise to either a physician-patient or medi-
cal records privilege, nor did it confer privacy rights
upon a specific class of individuals or support a private
right of action. See, e.g., United States v. Bek, 493 F.3d
790, 802 (7th Cir. 2007); Acara v. Banks, 470 F.3d 569,
571-572 (5th Cir. 2006). Furthermore, and more im-
portantly, the legitimate expectation of privacy in med-
ical records in general is not — and has never been —
the issue here. The TCCA expressly acknowledged the
distinction between a reasonable expectation of pri-
vacy in medical records in general and the narrower
issue of a reasonable expectation of privacy in blood-
alcohol test results when it stated that “whatever
insulation HIPAA provides against third-party disclo-
sure of medical records in general does not extend to
the disclosure of blood-alcohol test results from tests
taken by hospital personnel solely for medical pur-
poses after a traffic accident.” Pet. App. 23a. Thus, re-
gardless of the “great degree of privacy” placed in
medical records in general, see Pet. 18-19, Petitioner
has not shown a valid reason upon which certiorari
should be granted because he has not shown either a
conflict amongst the lower courts or a conflict between
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HIPAA and relevant decisions of this Court and the
narrow holding of the TCCA in this case.

II. The TCCA Correctly Applied This Court’s
Fourth Amendment Precedent and the
HIPAA “Privacy Rule.”

Petitioner argues that the TCCA’s decision was er-
roneous because the search of Petitioner’s medical rec-
ords was not reasonable and because the HIPAA
statute preempts Texas law. Petitioner has not shown
a reason that certiorari should be granted because:
(1) the TCCA correctly applied this Court’s Fourth
Amendment precedent; and (2) the TCCA’s decision is
consistent with HIPAA.

A. The TCCA Correctly Applied This Court’s
Fourth Amendment Precedent.

The ultimate measure of the constitutionality of a
governmental search under the Fourth Amendment is
“reasonableness.” Maryland v. King, 133 S.Ct. 1958,
1969 (2013). A search must be reasonable in its scope
and manner of execution. Id. at 1970. Petitioner argues
that the TCCA’s decision was wrong because the
search of his medical records was not reasonable due
to the lack of a search warrant used to obtain the med-
ical records. Pet. 21-22.

The blood-alcohol test results were obtained pur-
suant to a grand jury subpoena (which, as discussed
further below, was lawfully issued under Texas state
law). The “law enforcement exception” of 45 C.F.R.
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§ 164.512(f) (which is contained within the regulations
regarding the privacy of individually identifiable
health information in Title 45, Part 164, Subpart E of
the Code of Federal Regulations) expressly permits
disclosure of “protected health information for a law
enforcement purpose to a law enforcement official”
pursuant to a grand jury subpoena. See 45 C.F.R.
§ 164.512(f)(1)(11)(B).

The Court has stated that “[t]he grand jury is also
without power to invade a legitimate privacy interest
protected by the Fourth Amendment. A grand jury’s
subpoena duces tecum will be disallowed if it is far too
sweeping in its terms to be regarded as reasonable un-
der the Fourth Amendment.” United States v. Calan-
dra, 414 U.S. 338, 346 (1974). As shown above, the
TCCA correctly applied this Court’s Fourth Amend-
ment precedent when it determined that Petitioner
lacked a legitimate expectation of privacy in the blood-
alcohol test results taken from the February 13, 2010,
medical blood draw. Pet. App. 14a-23a. Additionally,
even if Petitioner has standing to challenge the man-
ner in which the blood-alcohol test results were ob-
tained, the manner in which the blood-alcohol content
was obtained was reasonable because Covenant Medi-
cal Center’s disclosure was made pursuant to the
“grand jury subpoena” provision of the “law enforce-
ment exception.” The grand jury subpoena provision
expressly permitted Covenant Medical Center to dis-
close Petitioner’s medical records. And, the grand jury
subpoena was not too sweeping in its terms because
Petitioner’s blood-alcohol test results contained in his
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medical records was undeniably relevant in determin-
ing whether Petitioner was intoxicated at the time of
the accident. Furthermore, the grand jury subpoena
was limited to requesting the medical records from
February 13, 2010, and did not authorize “perusing
through a man’s ‘entire medical records.”

B. The TCCA’s Decision is Consistent with
HIPAA; Therefore, HIPAA Does Not
Preempt Texas Law.

HIPAA provides for federal preemption of any con-
trary state law. See Health Insurance Portability and
Accountability Act of 1996, Pub. L. No. 104-191, tit. II,
§ 262(a), 110 Stat. 2030, codified at 42 U.S.C. § 1320d-
7(a)(1) (“ ... a provision or requirement under this
part, or a standard or implementation specification
adopted or established under sections 1172 through
1174 [codified as 42 U.S.C. §§ 1320d-1 to 1320d-3],
shall supersede any contrary provision of State law
...”7). The Code of Federal Regulations further ex-
pounds upon the HIPAA preemption requirement. See
Title 45, Part 160, Subpart B (45 C.F.R. §§ 160.201-
160.205). “A standard, requirement, or implementa-
tion specification adopted under [Subchapter C] that is
contrary to a provision of State law preempts the pro-
vision of State law.” 45 C.F.R. § 160.203. “Contrary,”
when used to compare a provision of State law to a
“standard, requirement, or implementation specifica-
tion” adopted under Subchapter C (which contains the

2 See Pet. 21.
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privacy of individually identifiable health information
regulations), means:

(1) A covered entity or business associate
would find it impossible to comply with
both the State and Federal requirements;
or

(2) The provision of State law stands as an
obstacle to the accomplishment and exe-
cution of the full purposes and objectives
of part C of title XI of the Act, section 264
of Public Law 104-191, or sections 13400-
13424 of Public Law 111-5, as applicable.

45 C.F.R. § 160.202 (“Contrary”).

Petitioner argues that the TCCA’s opinion evinces
two ways in which Texas state law is contrary to
HIPAA. First, he argues that Texas allows a prosecutor
to “act as both prosecutor and one-man grand jury,”
which he argues is contrary to HIPAA’s disclosure pro-
visions. Pet. 23. Second, he argues that the TCCA’s
ruling is “an affront to HIPAA’s general purpose of
properly protecting a person’s medical records and
overall recognition of the sanctity of medical records in
the eyes of society.” Id. Neither of Petitioner’s argu-
ments show that the TCCA’s opinion is contrary to a
provision of HIPAA or the federal regulations that im-
plemented the HIPAA provisions.
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1. The State did not use a “sham grand
jury subpoena” in this case.

Petitioner argues that the State obtained his med-
ical records via a “sham grand jury subpoena,” while
the HIPAA permissive disclosure provisions contem-
plate only a “true grand jury subpoena.” He argues
that having a prosecutor sign a grand jury subpoena is
a “deceptive artifice designed to circumvent the protec-
tions of a magistrate or an actual grand jury.” Pet. 23-
26.

The HIPAA “Privacy Rule” allows “protected
health information” to be released in compliance with
and as limited by the relevant requirement of a “grand
jury subpoena.” 45 C.F.R. § 164.512(f)(1)(ii)(B); see also
65 Fed. Reg. at 82531 (noting in the HIPAA “Final
Rule” that disclosures are permitted “pursuant to a
state or federal grand jury subpoena.”). This permis-
sive disclosure provision allows a covered entity to dis-
close protected health information, such as medical
records, in order to comply with a state or federal
grand jury subpoena. Noticeably, however, neither the
federal regulation itself nor the HIPAA “Final Rule” re-
quires or dictates any additional procedures, require-
ments, or limitations on the normal grand jury
function or on the requirements for a valid grand jury
subpoena under state law. Thus, what constitutes a
state “grand jury subpoena” is determined based on
state law without any additional procedures or re-
quirements imposed by HIPAA or the “Privacy Rule.”
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The State did not use a “sham grand jury sub-
poena” to obtain Petitioner’s medical records here. The
TCCA determined that the State acquired Petitioner’s
medical records via a grand jury subpoena that com-
plied with Texas state law. Pet. App. 27a-36a. It noted
within its discussion that a Texas prosecutor may issue
a subpoena on the grand jury’s behalf under the au-
thority of TEX. CoDE CRIM. PrROC. ANN. arts. 20.10 &
20.11, as long as the subpoena is not being used as a
subterfuge to obtain an investigative interview in the
prosecutor’s office or for the purpose of preparing an
already pending indictment for trial. Pet. App. 28a-32a;
see also 1 GRAND JURY LAW AND PRACTICE § 6.2 (2d ed.
Nov. 2016) (noting that the role of the prosecutor and
the grand jurors in subpoenaing evidence varies from
jurisdiction to jurisdiction, with “about a third of the
states,” including Texas, allowing for grand jury sub-
poenas to be issued “at the request of either the prose-
cutor or the grand jury”). Petitioner, however, argues
that the TCCA’s reasoning is “repugnant to the plain
language of HIPAA.” Pet. 25. But, Petitioner has not
explained how a grand jury subpoena that was validly
issued under Texas state law is “repugnant to the plain
language of HIPAA” — especially since Petitioner has
not shown that the prosecutor abused the grand jury’s
ordinary investigative function.
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2. Texas law is not “contrary” to
HIPAA provisions regarding the dis-
closure of medical records to law en-
forcement officials.

Petitioner argues that the TCCA’s ruling is con-
trary to HIPAA because it “stands as an obstacle to the
accomplishment and execution of the full purposes and
objectives” of HIPAA. Pet. 26-27. He argues that the
TCCA’s ruling is contrary to HIPAA because it “per-
mits one person, acting on behalf of the state for
purposes of developing a criminal case against an in-
dividual, to search through a man’s medical records
without any limitations or oversight.” Pet. 27.

HIPAA and the “Privacy Rule” do not create an ab-
solute right to the protection of medical records from
disclosure without consent, recognizing that a pa-
tient’s right to privacy must be balanced with the
needs of society. 65 Fed. Reg. at 82464. The HIPAA “Fi-
nal Rule” specifically states that “[e]xcept for laws that
are specifically exempted by the HIPAA statute, state
laws continue to be enforceable, unless they are con-
trary to Part C of Title XI of the standards, require-
ments, or implementation specifications adopted or
pursuant to subpart x” and that state laws are only
preempted “when there is a direct conflict between
state laws and the regulation, and where the regula-
tion provides more stringent privacy protection than
state law.” 65 Fed. Reg. at 82797-82798.

None of the standards, requirements, or imple-
mentations in HIPAA’s “Privacy Rule” are contrary to
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the TCCA’s ruling since it does not stand as an obstacle
to the accomplishment and execution of the full pur-
poses and objectives of Part C of Title XI of the Social
Security Act (codified at 42 U.S.C. §§ 1320d-1320d-9).
As detailed in the preceding section, Petitioner’s med-
ical records were properly disclosed pursuant to the
grand jury subpoena exception. Petitioner argues that
the TCCA’s ruling conflicts with the “Privacy Rule” be-
cause it “expressly forbids disclosure of a person’s
‘analysis of body fluids or tissue’ to a law enforcement
official who has requested disclosure without first
obtaining a court order or a grand jury subpoena.” Pet.
28. Petitioner’s authority for that proposition is Section
164.512(f)(2)(ii), which prohibits disclosure of “any
protected health information related to the individ-
ual’s DNA or DNA analysis, dental records, or typing,
samples or analysis of body fluids or tissue” for the
purposes of identification or location. See 45 C.F.R.
§ 164.512(f)(2)(i1). The medical records here were not
turned over pursuant to the Section 164.512(f)(2)
“identification and location” provision, however; thus,
that prohibition does not apply here since the disclo-
sure was made pursuant to the grand jury subpoena
exception of Section 164.512(f)(1)(i1)(B).

In light of the lack of an “absolute right” to the pro-
tection of medical records from disclosure without con-
sent and due to the permissive disclosure provisions
of 45 C.FR. § 164.512(f), it cannot be said that the
TCCA’s ruling stands as an obstacle to the accomplish-

ment and execution of the full purposes and objectives
of Part C of Title XI of the Social Security Act.
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II1. Petitioner Exaggerates the Consequences
of the TCCA'’s Decision.

To create the impression of an Orwellian police
state, Petitioner repeatedly suggests that if the TCCA’s
decision is allowed to stand, prosecutors will have un-
limited discretion to invade a person’s medical privacy
at will. See, e.g., Pet. 18, 21, 22, 27. Contrary to his pre-
diction, the TCCA’s decision is not a catch-all holding
allowing for unfettered access to all of a suspect’s
medical records without limitation or oversight, nor
does it abrogate federal and state courts’ recognition of
a reasonable expectation of privacy in medical records
in general. In fact, the TCCA acknowledged that
“HIPAA might support a broader claim that society
now recognizes (if it did not already) that a patient has
a legitimate expectation of privacy in his medical rec-
ords in general.” The TCCA then went on to say that
“that broader issue is not before us here.” Pet. App. 21a.

The issue was not — and is not — whether society
recognizes a reasonable expectation of privacy in med-
ical records in general; the issue is the much more spe-
cific and narrow issue of whether there is a reasonable
expectation of privacy in blood-alcohol test results ob-
tained after an accident solely for medical purposes.
The TCCA expressly limited its consideration to the
propriety of the Seventh Court of Appeals’ holding that
Petitioner lacked a reasonable expectation of privacy
in the blood-alcohol test results; it did not reverse or
otherwise address the propriety of the trial court’s de-
cision to suppress the remainder of Petitioner’s medi-
cal records. See Pet. App. 16a, 16a n. 6. There is no
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reason to believe that the TCCA’s decision will lead to
unconstitutional invasions of a societally-recognized
reasonable expectation of privacy in the future. Were
prosecutors to abuse the grand jury subpoena process,
traditional remedies would be and still are available to
a trial court judge — including quashing subpoenas or
suppressing any evidence obtained as a result of an
overbroad subpoena.

Petitioner’s hyperbole aside, he has not shown a
reason upon which certiorari should be granted. He
has not shown a conflict of authority for this Court to
resolve, nor has he shown that the TCCA misconstrued
or misapplied this Court’s Fourth Amendment prece-
dent or provisions of the HIPAA “Privacy Rule.”

¢
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CONCLUSION

For the foregoing reasons, Respondent respectfully
requests that the Court deny the petition for writ of

certiorari.
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