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QUESTIONS PRESENTED

The Multistate Tax Compact is a multistate agree-
ment that addresses significant aspects of the state
taxation of interstate businesses. Among other things,
the Compact is designed to prevent the over-taxation of
such businesses, guaranteeing that Compact member
States will allow such taxpayers to use a specified
formula when apportioning their income for state-tax
purposes. In 2014, the Michigan Supreme Court held
that the Michigan Legislature had not prevented
interstate taxpayers in Michigan, a Compact member
State, from using the Compact formula. Michigan then
unilaterally repealed the Compact, including the
formula election provision, giving this new rule a
retroactive effect of almost seven years. As a result,
Iinterstate businesses in Michigan were subject to
retroactive taxes on business activities undertaken
many years ago, in an aggregate amount exceeding
$1 billion. In this case, the Michigan Court of Appeals
held that the State’s retroactive legislation 1is
consistent with both the Contract and the Due Process
Clauses of the United States Constitution.

The questions presented are:

1. Whether the Multistate Tax Compact has the
status of a contract that binds its signatory States.

2. Whether a state law that imposes retroactive tax
liability for a period of almost seven years, in a manner
that upsets settled expectations and reasonable
reliance interests, violates the Due Process Clause.
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RULE 14.1(B) STATEMENT

Petitioners Goodyear Tire & Rubber Company,
Deluxe Financial Services, LLC, and Monster Beverage
Corporation were plaintiffs-appellants in the Michigan
Court of Appeals. Eight other parties—Sapa
Extrusions, Inc. (formerly known as Alcoa Extrusions,
Inc.), Ball Corp., Family Dollar Stores, Inc., Webloyal-
ty Holdings, Inc. & Subsidiaries, Affinion Group
Holdings, Inc. & Subsidiaries, EMC Corp., Interna-
tional Business Machines Corp., and Schwan’s Home
Service, Inc.—also were plaintiffs-appellants in the
Michigan Court of Appeals, but they are not parties to
this petition.

Respondent, the Michigan Department of Revenue,
was the sole defendant-appellee in the Michigan Court
of Appeals.

RULE 29.6 STATEMENT

1. Goodyear Tire & Rubber Company has no par-
ent company, and no publicly held corporation owns
10% or more of its stock.

2. Deluxe Financial Services, LLC, is a wholly
owned subsidiary of Deluxe Corporation. Deluxe Cor-
poration has no parent company, and no publicly held
corporation owns 10% or more of its stock.

3. Monster Beverage Corporation (formerly known
as Hansen Natural Corporation) has no parent
company, and no publicly held corporation owns 10% or
more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Goodyear Tire & Rubber Company,
Deluxe Financial Services, LLC, and Monster Beverage
Corporation respectfully petition for a writ of certiorari
to review the judgment of the Michigan Court of
Appeals in this case.

OPINIONS BELOW

The decision of the Michigan Court of Appeals
(App., infra, 7a-14a) is unreported. The decisions of the
Michigan Court of Claims (App., infra, 15a-19a) are
unreported. The order of the Michigan Supreme Court
denying review (App., infra, 1a-6a) is reported at 884
N.W.2d 268.

JURISDICTION

The order of the Michigan Supreme Court denying
leave to appeal was entered on September 6, 2016. This
Court’s jurisdiction rests on 28 U.S.C. § 1257.

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Contract Clause of the U.S. Constitution, art.
I, § 10, cl. 1, provides in relevant part:

No State shall * * * pass any * * * Law impair-

ing the Obligation of Contracts.

The Due Process Clause of the Fourteenth
Amendment to the U.S. Constitution provides:

[N]or shall any state deprive any person of life,

liberty, or property, without due process of law.

Former MCL § 205.581 provided in relevant part:

Any taxpayer subject to an income tax whose
income is subject to apportionment and alloca-
tion for tax purposes pursuant to the laws of a
party state * * * may elect to apportion and
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allocate his income in the manner provided by
the laws of such state * * * without reference
to this compact, or may elect to apportion and
allocate in accordance with article IV.

Former MCL § 205.581 provided in relevant part:

All business income shall be apportioned to
this State by multiplying the income by a
fraction, the numerator of which 1is the
property factor plus the payroll factor plus the
sales factor, and the denominator of which 1s 3.

STATEMENT

States entered into the Multistate Tax Compact
(“the Compact”) to establish a method for calculating
state tax liability that would benefit out-of-state
businesses by precluding duplicative state taxation.
But a number of the Compact member States
subsequently broke their agreement and departed from
the Compact’s terms, in a manner that deprived
taxpayers of the intended benefit. The decision below 1s
one of a series of recent state-court holdings that
allowed States to avoid their Compact commitments in
this manner, rejecting taxpayer arguments that a
unilateral State departure from the Compact’s
guarantees violates the Contract Clause. The decision
below then went a step further, allowing Michigan to
give its departure from the Compact a retroactive
effect of almost seven years. This Court should review
and set aside both aspects of that decision.

The Court can consider the holding below on the
meaning of the Compact because the question whether
a contract was made is a federal question for purposes
of Contract Clause analysis; this Court unquestionably
has the authority to pass upon the meaning of
interstate compacts. And the Court should grant
review because it is imperative that States be held to
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their contractual commitments—especially where, as
here, the matter is one of great public importance; the
contract involves numerous States; and the agreement
was consummated specifically to benefit out-of-state
entities.

Of course, this 1s not the first petition to present
this issue to the Court. The Court declined to review
the question in Gillette Co. v. California Franchise Tax
Board (“Gillette v. FTB”), No. 15-1442 (2016). And the
issue is pending in Kimberly-Clark Corp. v. Minnesota
Commissioner of Revenue, No. 16-565 (2016). But the
nature of these recurring decisions confirms the need
for review by this Court. Although these state-court
holdings have used a variety of rationales and
divergent reasoning, all rest on misunderstandings of
this Court’s decisions—and all have in common a
determination to rule for the State and against the out-
of-state taxpayer. Resolving such disputes “is the
function and duty of the Supreme Court of the Nation.”
State ex rel. Dyer v. Sims, 341 U.S. 22, 28 (1951). There
1s no denying the importance of the issue: the petition
in Gillette was supported by dozens of amici who filed
nine separate briefs, making arguments for review that
apply with equal force in this case.

As for the second and separate constitutional
problem with the challenged Michigan legislation: it
1imposed almost seven years of retroactive tax liability,
in an aggregate amount exceeding $1 billion. This
retroactive legislation destroyed settled expectations
and upset reasonable reliance interests, in a manner
that undercut both the “stability of investment and
[the] confidence in the constitutional system” that “are
secured by due process restrictions against severe
retroactive legislation.” E. Enters. v. Apfel, 524 U.S.
498, 549 (1998) (Kennedy, J., concurring in the
judgment and dissenting in part). As Justice Markman
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observed below, while dissenting from the denial of
review on this issue, the power to tax “must be kept
subject to proper constitutional limits, particularly
when, as here, a heightened tax burden has been
imposed not on future business activities, but on
business activities planned and undertaken many
years ago.” Gillette Commercial Operations N. Am. &
Subsidiaries v. Dep’t of Treasury (“Gillette Commercial
Operations II’), 880 N.W.2d 230, 232 (Mich. 2016).
Because the decision below upholding this retroactive
legislation exacerbated widely acknowledged confusion
on the nature of the rules that apply to retroactive tax
legislation—and because that decision departs from
fundamental due process principles—further review of
this issue is warranted.

A. The Multistate Tax Compact

1. The Compact addresses problems that arise
from the state taxation of businesses that operate in
more than one State. One of these problems concerns
the division of a business’s income between the affected
States so as to avoid duplicative taxation. To determine
the percentage of the interstate company’s income that
is taxable by any one State, States use an
apportionment formula. But when States use different
formulas, taxpayers face complexity, burdensome
compliance costs, and the risk of being taxed on more
than 100% of their income. See H.R. Rep. No. 1480, vol.
1 (1964) (“Willis Report”).

In an attempt to counter these problems, the
National Conference of Commissioners for Uniform
State Laws drafted a model law in 1957, the Uniform
Division of Income for Tax Purposes Act (“UDITPA”).
UDITPA adopts an approach to income apportionment
that averages three fractions: (1) the cost of the
taxpayer’s real property in the taxing State, divided by
the total cost of its property; (2) the compensation the
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taxpayer pays employees in the State, divided by its
total payroll; and (3) the taxpayer’s gross sales in the
State, divided by its total sales. That figure is
multiplied by the taxpayer’s total income to determine
its state taxable income. Although UDITPA’s formula
1s widely regarded as the least discriminatory approach
to apportionment, by 1965 only three States had
adopted it.

Separately, Congress’s so-called Willis Commission
embarked on an extensive and, ultimately, highly
critical review of the state taxation of interstate
business.! It concluded that taxation of multistate
taxpayers was inefficient and inequitable, particularly
criticizing the diversity in apportionment formulas and
the propensity of States to change those formulas
frequently. To address these problems, the Willis
Commission recommended preemptive federal
legislation that would mandate uniformity in state
taxation. See H.R. Rep. No. 89-952, at 1143-1164
(1965). Members of Congress introduced several bills to
1implement this preemptive recommendation. E.g., H.R.
11798, 89th Cong., 2d Sess. (1965).

2. In response, state officials adopted the Compact,
which took effect in 1967. There is no doubt that the
Compact’s purpose was to forestall federal preemption;
the contemporaneous summary and analysis of the
Compact offered by the Council of State Governments
(“CSG”), under whose auspices the Compact was
prepared, explained that the Compact “is the result of
*** the growing likelihood that federal action will

1 The study was part of the reaction to this Court’s decision in
Northwestern States Portland Cement Co. v. Minnesota, 358 U.S.
450 (1959), which was generally understood to expand state
authority to tax the income of interstate businesses. See U.S. Steel
Corp. v. Multistate Tax Comm’'n, 434 U.S. 452, 455 (1978).
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curtail seriously existing State and local taxing power
if appropriate coordinated action is not taken very soon
by the States.” CSG, The Multistate Tax Compact,
Summary and Analysis 1 (1967) (“CSG Summary”); see
U.S. Steel, 434 U.S. at 455-456. Following the
Compact’s adoption, none of the proposed federal bills
became law.

The Compact directly addressed the Willis Com-
mission’s concerns regarding burdens on out-of-state
companies. Most significantly for present purposes, the
Compact’s Article III(1) provides unequivocally that
“lalny taxpayer * * * may elect to apportion and
allocate” its income using UDITPA’s equal-weighted,
three-factor approach, while also allowing States to
craft their own alternative formulas that taxpayers
may, but need not, use. App., infra, 23a.

To join the Compact, States enact its text into their
domestic statutory codes. The Compact thus provides
that it “shall become effective as to any * * * State
upon its enactment” by that State. Art. X(1) (App.,
infra, 43a). And it offers a specific mechanism for
withdrawal: after enactment, “[a]lny party State may
withdraw from th[e] compact by enacting a statute
repealing the same.” Art. X(2) (App., infra, 43a).

The Compact provided that it “shall enter into
force when enacted into law by any seven States.” Art.
X(1) (App., infra, 43a). Nine States joined the Compact
within six months, making it effective. This Court
subsequently rejected the contention that the Compact
1s invalid under the Constitution’s Compact Clause,
Art. I, § 10, cl. 3, because it has not been approved by
Congress. In U.S. Steel, the Court held that congres-
sional approval of agreements between States is
required only when an interstate agreement contains
provisions “that would enhance the political power of
the member States in a way that encroaches upon the
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supremacy of the United States.” 434 U.S. at 472. The
“pact” embodied by the Compact, the Court concluded,
has no such effect on congressional supremacy. Id. at
473.

B. Proceedings below

1. Michigan became a member State of the
Compact in 1970 by enacting the Compact’s terms,
including the guarantee that taxpayers could make use
of the UDITPA apportionment formula. MCL § 205.581
(1970). In 2007, Michigan revised its method of
business taxation, enacting the Michigan Business Tax
Act (“BTA”); although that statute provided for the
apportionment of income through a single-factor
formula based on sales, it “did not expressly repeal the
Compact” and the Compact’s election guarantee. Int’l
Bus. Mach. Corp. v. Dept of Treasury (“IBM”), 852
N.W.2d 865, 870 (Mich. 2014). When state tax
authorities nevertheless took the position that the BTA
precluded taxpayers from using the Compact’s three-
factor formula, taxpayers brought suit, contending that
the Compact’s election remained available.

The Michigan Supreme Court agreed with the
taxpayers, holding in 2014 that the Michigan
Legislature did not repeal the Compact’s election
provision when it enacted the BTA. The court
explained that “reading the Compact’s election
provision as forward-looking—i.e., contemplating the
future enactment of a state income tax with a
mandatory apportionment formula different from the
Compact’s apportionment formula—is the only way to
give meaning to the provision * * * in Michigan.” IBM,
852 N.W.2d at 874. The court added that “the
Legislature, in enacting the BTA, had full knowledge of
the Compact and its provisions,” but “[e]ven with such
knowledge * * * the Legislature left the Compact’s
election provision intact.” Id. at 874-875. The court
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therefore held that “the BTA and the Compact are
compatible and can be read as a harmonious whole” for
the tax years 2008-2010. Id. at 875.2

2. The Michigan Legislature responded to the 2014
IBM decision by purporting to repeal the Compact’s
election provision retroactively for a period of almost
seven years, as of January 1, 2008. See Gillette
Commercial Operations N. Am. & Subsidiariesv. Dep’t
of Treasury (“Gillette Commercial Operations I”), 878
N.W.2d 891, 901 (Mich. Ct. App. 2015); 2014 PA 282.
When state revenue authorities sought to apply this
rule, taxpayers contended, insofar as is relevant here,
(1) that they had a contractual right under the
Compact to use the UDITPA three-factor formula,
departure from which violates the Contract Clauses of
the federal and state constitutions; and (2) that a
retroactive change in tax law dating back almost seven
years violates the Due Process Clauses of the federal
and state constitutions. The state claims court rejected
these arguments, ruling for the State. App., infra, 15a-
19a.

The Michigan Court of Appeals affirmed. See
Gillette Commercial Operations I, 878 N.W.2d at 902-
912. On the first point, the court ruled “that the
Compact is not a binding contract.” Id. at 903. The
court opined initially that “[t]here are no words in the
Compact * * * that indicate that the state intended to

2 The court added that in 2011 the Michigan Legislature provided
that, as of January 1, 2011, taxpayers would be required to use
the BTA’s single-factor apportionment formula rather than the
Compact’s three-part formula. See 852 N.W.2d at 875-876. This
express repeal of the Compact’s election provision only as of 2011,
the court explained, “is evidence that the Legislature had not
impliedly repealed the provision” as of 2008. Id. at 876.
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be bound to the Compact, and specifically [in] Article
II1(1).” Id. at 904 (internal quotation marks omitted).

The state court then turned to this Court’s decision
in Northeast Bancorp, Inc. v. Board of Governors, 472
U.S. 159 (1985), which the state court understood to
identify “[t]he three ‘classic indicia’ of a binding
interstate compact[, which] are (1) the establishment of
a joint regulatory body, (2) the requirement of
reciprocal action for effectiveness, and (3) the
prohibition of unilateral modification or repeal.”
Gillette Commercial Operations I, 878 N.W.2d at 905
(bracketed material in original). These considerations,
the court continued, each indicate that the Compact is
not a binding contract because (1) the Compact “did not
confer any governing or regulatory power on” a
commission; (2) “[t]here is nothing reciprocal about the
Compact’s provisions” because “[e]Jach member state
operates its respective tax systems independently from
the tax systems of other Member States”; and (3) “the
Compact allows unilateral modification and
withdrawal.” Ibid. For these reasons, the court
concluded, “the Compact was not a binding agreement
on this state. Instead, it was an advisory agreement.”
Id. at 906.

The court next rejected the taxpayers’ due process
arguments regarding retroactivity. In its view,
“retroactive modification of tax statutes does not offend
due process considerations as long as there is a
legitimate legislative purpose that is furthered by a
rational means.” Id. at 907. That standard is satisfied
here, the court held, because the Michigan Legislature
acted to “correct a perceived misinterpretation of a
statute” by the Michigan Supreme Court and to
“eliminate a significant revenue loss.” Id. at 910. The
court added that its conclusion was supported by its
belief that the retroactive change does not “assess a



10

wholly new tax,” instead “clarif[ying] the method of
apportioning the tax base”; that taxpayers could not
reasonably have relied on the availability of the
UDITPA formula in light of the State’s litigation
position that the formula was unavailable; that the
legislature “acted promptly to correct the error” after
the Michigan Supreme Court’s IBM decision; and that
“the 6%-year retroactive period was sufficiently
modest.” Id. at 911 (internal quotation marks omitted).

3. The Michigan Supreme Court denied review.
Gillette Commercial Operations II, 880 N.W.2d 230.
But Justice Markman, joined by dJustice Viviano,
dissented from the denial, explaining that “the issues
raised here are * * * of considerable constitutional
significance as to matters affecting the tax policy and
procedures, the fiscal and business environments, and
the jurisprudence of this state.” Id. at 231. In
particular, Justice Markman would have addressed
whether Michigan’s unilateral abrogation of the
Compact election violates the Contract Clause “because
the Compact is a reciprocal and binding interstate
compact between the signatory states with respect to
which a retroactive withdrawal from the Compact
amounts to an unconstitutional impairment of the
contract.” Id. at 232. He also would have addressed
whether Michigan’s retroactive tax legislation 1is
“consistent with federal due-process protections, * * *
given that the retroactive period here of six years and
nine months arguably exceeds ‘a modest period of
retroactivity,” [United States v. Carlton, 512 U.S. 26, 32
(1994)], and that one justice has observed in this same
regard in a frequently cited statement that ‘[a] period
of retroactivity longer than the year preceding the
legislative session in which the law was enacted would
raise * * * gerious constitutional questions.” Ibid.
(quoting Carlton, 512 U.S. at 38 (O’Connor, J.,
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concurring in the judgment) (ellipses added by the
court)).

4. An identical tax challenge brought by the
taxpayers in this case was considered separately by the
Michigan Court of Appeals, which denied the challenge
on the basis of its ruling in Gillette Commercial
Operations 1. App., infra, 12a-14a. The Michigan
Supreme Court denied review, with Justices Markman
and Viviano again dissenting. Id. at 5a-6a.

REASONS FOR GRANTING THE PETITION

The decision below that the Compact is not binding
rests on a manifest misreading of this Court’s
precedent. That error has significant legal
consequences. It adopts an approach to the interpreta-
tion of interstate compacts that calls into question the
binding nature of all compacts, creates grave
uncertainty for persons now engaged in the drafting of
compacts, and makes it impossible for States to know
the scope of their obligations when they decide whether
to join compacts that are or will become open for
membership. The error below, moreover, addresses a
matter of great practical importance, affecting
thousands of taxpayers and billions of dollars in tax
Liability across the Nation. See Gillette Commercial
Operations I, 878 N.W.2d at 910.

The Michigan court’s due process holding also
warrants review. That ruling reflects widely
acknowledged confusion about the nature of the due
process restrictions on retroactive tax legislation. It
involves an issue that arises frequently, as legislatures
often turn to retroactive tax increases as a ready
source of revenue. And it reaches a troubling
conclusion, stating a standard that allows legislatures
freely to disturb settled expectations and reasonable
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reliance interests. This Court should provide necessary
clarity to this area of the law.

I. The Multistate Tax Compact Is Binding On
Its Members.

The Michigan court’s principal basis for holding
that the Compact is not a binding agreement was its
reliance on this Court’s decision in Northeast Bancorp,
which the court below understood to state a test
1dentifying “three classic indicia of a binding interstate
compact.” Gillette Commercial Operations I, 878
N.W.2d at 905 (internal quotation marks omitted).
“Applying these same factors,” the state court reasoned
that “the Compact contained no features of a binding
interstate compact and, therefore, was not a compact
enforceable under the Contracts Clause.” Ibid. This
analysis was identical to the approach taken by the
California Supreme Court in Gillette v. FTB, which
likewise understood the three “indicia of binding
interstate compacts” stated in Northeast Bancorp to be
a “test”; the California court applied that test to hold
that the Compact is not “the type of binding agreement
contemplated by Northeast Bancorp.” 363 P.3d 94, 99-
103 (Cal. 2015).

Those holdings, however, are wrong, and rest on a
plain misunderstanding of Northeast Bancorp. That
decision did not state a general three-part test that
governs when compacts are binding, and did not apply
the three particular considerations relied upon below
in a manner that points away from enforcement of the
Compact. To the contrary, the ordinary rules of
compact interpretation applied by this Court leave no
doubt that the Compact is binding.

The error committed below, moreover, warrants
this Court’s attention. It should be intolerable that two
state courts have premised significant, far-reaching
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holdings on the same misreading of this Court’s
precedent. That is especially so because, as these
repeated errors demonstrate, the issue of compact
Iinterpretation presented here i1s a recurring and
important one. It is significant as a legal matter:
confusion about the meaning of Northeast Bancorp
creates uncertainty regarding both the status of
existing compacts and the obligations created by
compacts that are or will become open for membership.
And it is significant as a practical matter: the meaning
of the Compact is itself an issue of nationwide scope
that affects innumerable taxpayers and enormous
amounts of tax liability.

A. The Meaning Of The Compact Is A Matter
Of Federal Law.

To begin with, as explained in the Kimberly-Clark
petition (at 12-14), the meaning of the Compact, and of
the rules that govern its interpretation, are matters of
federal law that should be settled by this Court.

1. This Court determines the meaning of
contracts for Contract Clause purposes.

All compacts, whether or not ratified by Congress,
have the status of contracts between the signatory
States. This Court has recognized for almost two
centuries that, “[ijln fact, the terms compact and
contract are synonymous” (Green v. Biddle, 21 U.S. 1,
92 (1823)), and that “[a] compact 1s a contract” or a
“pbargained-for exchange between its signatories.”
Kansas v. Colorado, 533 U.S. 1, 20 (2001). And al-
though the Compact is not a law of the United States
because it was not ratified by Congress (see Cuyler v.
Adams, 449 U.S. 433, 440 (1981)), this Court has
jurisdiction to determine both whether the Compact is
a contract and what its terms mean.
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In cases like this one involving the Contract
Clause, the Court repeatedly has explained that,
“ultimately[,] we are ‘bound to decide for ourselves
whether a contract was made.” Gen. Motors Corp. v.
Romein, 503 U.S. 181, 187 (1992) (citation omitted).
That is because “[t]he question whether a contract was
made is a federal question for purposes of Contract
Clause analysis, * * * and ‘whether it turns on issues of
general or purely local law, [this Court] can not
surrender the duty to exercise [its] own judgment.”
Ibid. (citation omitted).

That imperative applies with particular force when
the contract at issue is one between States:

Just as this Court has power to settle disputes
between States where there is no compact, it
must have final power to pass upon the
meaning and validity of compacts. It requires
no elaborate argument to reject the suggestion
that an agreement solemnly entered into be-
tween States * * * can be unilaterally nullified,
or given final meaning by an organ of one of
the contracting States.

State ex rel. Dyer v. Sims, 341 U.S. 22, 28 (1951).

2. Federal common law governs the inter-
pretive rules used to interpret contracts
between States.

As this last point suggests, the Court in deter-
mining the meaning of agreements between States
must apply interpretive rules that are grounded in
federal common law. Here, for example, if variable
state-law rules of contract construction were applied to
construe a textually identical body of rights and obliga-
tions under a single multistate compact, the contract’s
meaning would vary from State to State. Cf.
Connecticut v. Massachusetts, 282 U.S. 660, 670 (1931)
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(determination of riparian rights). Such an outcome
would be intolerable.

In such circumstances, “it becomes [this Court’s]
responsibility * * * to adopt a [federal] rule [to] settle
the [dispute].” Texas v. New <Jersey, 379 U.S. 674, 677
(1965). The Court employs that approach in a wide
range of contexts in which there is an “obvious need for
rules of decision controlled by the Supreme Court.” 17
Wright & Miller, Fed. Prac. & Proc. Juris. § 4052 (3d
ed.) (citing cases). Indeed, if the outcome here turns on
application of Northeast Bancorp—as both the court
below and the California Supreme Court believed—the
governing rule necessarily is federal in nature.

B. The Decision Below Distorts The Meaning
Of Northeast Bancorp.

In interpreting the Compact, the lower court looked
to three considerations addressed in Northeast
Bancorp, which it took to be “the three classic indicia of
a binding interstate compact.” Gillette Commercial
Operations I, 878 N.W.2d at 905 (internal quotation
marks omitted). Measuring the Compact against
“th[o]se same factors,” the court concluded that the
Compact “contained no features of a binding interstate
compact.” Ibid.; see id. at 906 (Compact “was an
advisory agreement”). This approach, however, both
misreads Northeast Bancorp and fundamentally
misunderstands the nature of interstate agreements—
analytical errors that led the court below to
misconstrue the Compact.

1. Northeast Bancorp does not state a
universal test for identifying binding
compacts.

To begin with, Northeast Bancorp does not purport
to identify a universal list of factors that bear on the
existence of a binding compact. That decision
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addressed legislation unilaterally enacted by two
States that lifted the then-existing restriction on
interstate banking, thus permitting the creation of
regional banking networks. See 472 U.S. at 164-166.
Affected banks challenged the state laws as
constituting a compact that, because not approved by
Congress, was invalid under the Compact Clause. The
Court expressed “some doubt as to whether there is an
agreement amounting to a compact,” noting that “[n]o
joint organization or body has been established to
regulate regional banking or for any other purpose”;
that “[n]either statute is conditioned on action by the
other State, and each State is free to modify or repeal
its law unilaterally”; and that “neither statute requires
a reciprocation of the regional limitation.” Id. at 175.
But, the Court continued, “even if we were to assume
that these state actions constitute an agreement or
compact,” the state laws would be consistent with the
Compact Clause because, in light of permissive federal
legislation, they “cannot possibly infringe federal
supremacy.” Id. at 175, 176.

On the face of it, it is unlikely that the Court
intended this discussion to establish a one-size-fits-all,
exclusive catalog of three considerations that are
relevant to the finding of a binding interstate agree-
ment. The Court’s inconclusive discussion of its “doubt”
about the existence of a compact appears in a single
paragraph of dicta addressed to the particulars of the
state legislation at issue in that case. The Court in
Northeast Bancorp simply had no occasion to address
many of the considerations that bear most strongly on
whether an interstate agreement is binding. Most
notably, because there was no agreed-upon text in
Northeast Bancorp (indeed, there was no formal
“agreement” at all), the Court said nothing about the
central role of the contractual language in determining



17

the meaning of an interstate agreement—although the
Court elsewhere has described a compact’s text as “the
best indication of the intent of the parties.” Tarrant
Reg’l Water Dist. v. Herrmann, 133 S. Ct. 2120, 2130
(2013).

2. The considerations discussed in Northeast
Bancorp show that the Compact is binding.

In addition, the Michigan court was wrong even in
its understanding of the particulars of the Northeast
Bancorp decision. In fact, the legislation addressed in
that case was fundamentally different from the
Compact, in every respect addressed by this Court in
Northeast Bancorp.

First, the court below held that, under Northeast
Bancorp, the Compact is not a binding agreement be-
cause, although it establishes a commaission, “it did not
confer any governing or regulatory powers on that
body.” 878 N.W.2d at 905. But this rule has no basis in
Northeast Bancorp. This Court nowhere suggested that
an organization with the authority to regulate member
States is a necessary characteristic of a compact;
instead, it simply observed, of the challenged banking
legislation, that “[n]o joint organization or body has
been established to regulate regional banking or for
any other purpose.” 472 U.S. at 175 (emphasis added).
And here, the Compact does establish just such a joint
organization that serves a variety of significant “other
purpose[s].” Ibid. See App., infra, 32a-37a. Many
existing interstate compacts make use of this sort of
nonregulatory commission; in fact, many make no use
of a joint body at all. This Court surely did not mean to
suggest that, for this reason alone, such agreements
are not binding on their signatories.

Second, the court below opined that “the Compact
did not require reciprocal action” because “[e]ach
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member state operates its respective tax systems
independently from the tax systems of other Member
States.” 878 N.W.2d at 905. But the first half of this
observation is simply wrong, while the second is beside
the point—and neither has any grounding in Northeast
Bancorp. In fact, when Northeast Bancorp addressed
reciprocal legislation, the Court found “[m]ost
important[]” that “neither statute requires a
reciprocation of the regional limitation;” thus, Maine
and Rhode Island were “included in the ostensible
compact under [the challengers’] theory” even though
they did not impose that limitation. 472 U.S. at 175.
Here, in contrast, each of the Compact member States
agreed to make the same UDITPA formula available to
taxpayers, meaning that the Compact is reciprocal
between member States in exactly the sense addressed
by Northeast Bancorp. The factor that the Court
described as “most important[]” to its consideration of
the existence of a compact in Northeast Bancorp (ibid.)
therefore supports the conclusion that the Compact is
binding.

Third, the Michigan court asserted that “the
Compact allows unilateral modification and
withdrawal,” which it took to mean that “the Compact
was not a binding agreement on this state.” 878
N.W.2d at 905, 906. But this proposition also is wrong.
The assertion that the Compact allows for unilateral
modification assumes its conclusion; our submission is
that such action is prohibited by the Compact’s term.
And it 1s immaterial that the Compact includes a
withdrawal provision—as do nearly all interstate
compacts (see pages 24-25, infra)—as it is black-letter
law that contracts may be binding despite the inclusion
of such provisions. See, e.g., 3 Williston on Contracts §
7:13 (4th ed. 2015); 13-68 Corbin on Contracts § 68.9
(2015).
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Indeed, when contracts do include such
termination provisions, it i1s fundamental that parties
wishing to depart from their contractual obligations
must follow the withdrawal method spelled out in the
agreement. In such circumstances, “termination” may
take place only when “either party pursuant to a power
created by agreement or law puts an end to the
contract.” Restatement (Second) of Contracts § 283
(1981) (quoting U.C.C. § 2-106) (emphasis added). See
also 17A Am. dJur. 2d Contracts § 513 (2016)
(“Generally, a contract may be canceled only under its
own terms or through mutual agreement.”); 17B C.dJ.S.
Contracts § 583 (2016) (“A contract generally remains
in force until it has been terminated, either according
to its terms or through the acts of the parties
evidencing an abandonment.”). Here, the exclusive
method of withdrawal specified by the Compact is full
repeal of the enacting statute. Art. X (App., infra, 43a).
When bound by such a term, a party may not pick and
choose which provisions to disregard: the right to
rescind must be exercised in toto and is applied to the
contract in its entirety. 17A Am. Jur. 2d Contracts
§ 522 (2016).

C. Ordinary Rules Of Contract Construction
Show That The Compact Is Binding.

1. The Compact’s language and history show
that it is binding.

The Michigan court’s focus on Northeast Bancorp
led it to disregard the actual language of the Compact.
But “[i]nterstate compacts are construed as contracts
under the principles of contract law” (Tarrant, 133 S.
Ct. at 2130), which means that they are “subject to
normal rules of [contract] enforcement and
construction.” Oklahoma v. New Mexico, 501 U.S. 221,
245 (1991) (Rehnquist, C.J., concurring in part and
dissenting in part). Compacts therefore must be
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construed by looking to all the indicia that ordinarily
govern the interpretation of contracts: the contract
language, the intent of the parties, and so on.
Numerous decisions of this Court have looked to such
materials in construing interstate agreements, invok-
ing the Restatement of Contracts and other standard
guides to contract interpretation.? But the Michigan
court, believing itself constrained by what it
understood to be the Northeast Bancorp template,
ignored virtually all of these considerations.

Thus, without even quoting the relevant terms of
the Compact, the court below opined that “[t]here are
no words in the Compact * * * that indicate that the
state intended to be bound to the Compact.” 878
N.W.2d at 904. But for several reasons, that simply is
not so.

First, the drafters elected to call their agreement a
“compact,” a term that is used no fewer than twenty-
five times in the Compact’s title and text. This choice of
language is significant. As we have noted, at the time
the Compact was adopted, the word “compact” had long
been understood to be “synonymous” with “contract.”.
Green, 21 U.S. at 92. It must be presumed that the
drafters of the Compact, who labeled the document a
“compact” rather than an “advisory agreement,” had
that meaning in mind.

Second, the Compact provides that it “shall enter
into force when enacted into law by any seven States,”
and that “[t]hereafter, this compact shall become
effective as to any other State upon its enactment
thereof.” Art. X(1) (App., infra, 43a). Such entry-into-

3 See, e.g., Tarrant, 133 S. Ct. at 2130, 2133; Montana v.
Wyoming, 563 U.S. 368, 375 n.4 (2011); Alabama v. North
Carolina, 560 U.S. 330, 345-346 (2010).
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force provisions are the mechanisms by which States
enter into binding agreements. In fact, the “enter into
force” language would serve no purpose at all if, as the
Michigan court believed, the Compact is in the nature
of a nonbinding “advisory” agreement. Yet it is the first
rule of contract construction that “an interpretation
which gives a[n] * * * effective meaning to all the terms
1s preferred to an interpretation which leaves a part
** % of no effect.” Restatement (Second) of Contracts
§ 203(a).

Third, the Compact provides that, after signatory
States become bound, “[a]ny party State may withdraw
from this compact by enacting a statute repealing the
same.” Art. X(2) (App., infra, 43a). Under this
provision, as the California Court of Appeals
recognized in Gillette v. FTB, “[flaced with the desire to
escape an obligation under the Compact, a state’s only
option is to withdraw completely by enacting a
repealing statute.” 147 Cal. Rptr. 3d 603, 616 (2012).
This language, too, would be wholly superfluous were
the Compact not binding; there is no need for a
withdrawal provision in an advisory agreement.

Fourth, the Compact contains reciprocal provisions
setting out the steps negotiated by the States to
address the problem of threatened federal preemption.
In expressly referring to “party states,” this language
plainly presupposes a binding agreement. See, e.g.,
Art. II1(2) (“[e]ach party State * * * shall provide by
law” for short-form tax option) (App., infra, 24a); Art.
VI(1) (“the State shall provide by law” for the selection
of Commission members in specified circumstances and
“[e]ach party State shall provide by law for the selec-
tion of representatives” from affected subdivisions) (id.
at 31a). Provisions that expressly require action by or
impose obligations on “party States” cannot sensibly be
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read as elements of an advisory agreement, as to which
the concept of “party States” would be meaningless.

Finally, there is no doubt that the drafters
intended the Compact to bind its signatories. Thus, the
CSG’s summary and analysis of the Compact expressly
analogized the Compact to other already operational
compacts, as “the accepted instrument” for “handling
significant problems which are beyond the capabilities
of * * * individual State governments.” CSG Summary,
at 8; see also, e.g., id. at 1 (“[e]ach party State * * *
would be required to make the [Compact formula]
available to any taxpayer wishing to use it”).

That understanding is confirmed by the context in
which the Compact was written and adopted. As we
have explained, there is no doubt that the Compact
was drafted as a direct reaction to congressional
criticism of state tax regimes that were characterized
by inconsistency and repeated modification, in an effort
to forestall impending federal preemption of state
taxing authority. See pages 5-6, supra. In this setting,
an advisory agreement could not have been effective in
accomplishing the States’ goal; in fact, at the time of
the threatened congressional action, a model uniform
law—UDITPA itself—already had been in existence for
almost a decade.

2. The Compact’s binding nature 1is
unmistakable.

Separately, the court below opined that, “for a
statute to form the basis of a contract, the statutory
language must be plain and susceptible of no other
reasonable construction than that the Legislature
intended to be bound to a contract”; it regarded that
standard as unsatisfied here. Gillette Commercial
Operations I, 878 N.W.2d at 903-904 (citation omitted).
The court did not, however, appear to regard this as a
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rationale that stood as a basis for its ruling
independent of Northeast Bancorp. And that
proposition is, in any event, wrong even on its own
terms.

For the reasons noted above, the language of the
Compact is susceptible of no other reasonable
construction than that it is a binding contract. And as
explained in the Kimberly-Clark petition (at 21-23), the
conclusion that the language at issue here is
contractual in nature applies with special force in the
context of an interstate compact, “the whole purpose of
[which] * * * was precisely to come to a compromise
agreement on the exercise of the [compacting] States’
sovereign powers.” New Jersey v. Delaware, 552 U.S.
597, 629 (2008) (Scalia, J., dissenting). Here, “[t]here is
no way the Compact can be interpreted other than as a
yielding by both States of what they claimed to be their
sovereign powers.” Id. at 629-630. As the Compact
itself declares, the member States adopted it to provide
for uniform rules and avoid duplicative taxation (see
App., infra, 21a); as we show above (at 5-6, supra),
those States’ immediate aim was to put in place
enforceable restrictions on state authority that would
make unnecessary the enactment of preemptive federal
legislation. The Compact accomplishes these goals by
providing unequivocally that taxpayers “may elect to
apportion and allocate in accordance with [the
UDITPA formula].” App., infra, 23a. This is the
language of a binding contract.*

4 The state court also vaguely suggested that there “likely” would
be no contract impairment even if the Compact imposed binding
contractual commitments on the State. Gilleite Commercial
Operations I, 878 N.W.2d at 906. That issue is appropriately
addressed on remand. And on examination, the state court’s
suggestion was wrong. The court below looked to decisions
addressing the impairment of contracts between private parties—
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D. The Contract Clause Question Is One Of
Substantial And Recurring Importance.

The need for consideration by this Court is
especially compelling because the question presented
in the case is one of significant practical and doctrinal
1mportance.

Most obviously, the meaning of the Compact should
be settled correctly. The issue presented affects
numerous taxpayers in each of the nine States that
have repudiated the Compact’s apportionment election
without taking the steps required by the Compact to
withdraw. Unsurprisingly, the sums at stake are
enormous; the aggregate amount at issue nationwide is
on the order of $3 billion.

In addition, the rule applied below, following the
approach of the California Supreme Court in Gillette v.
FTB and paralleling that of the Minnesota Supreme
Court in Kimberly-Clark, undermines the effectiveness,
and calls into question the meaning, of virtually all
multistate compacts. The petitions in Kimberly-Clark
and Gillette v. FTB demonstrate this point in detail,
listing some of the many dozens of compacts that are
written in terms similar to the Multistate Tax
Compact. Petitioners showed in Gillette v. FTB, for
example, that at least forty-five compacts allow
member States to withdraw unilaterally, most often
(like the Multistate Tax Compact) by repealing the
enacting statute—which the court below held renders a

but “impairments of a State’s own contracts would face more
stringent examination under the Contract Clause than would laws
regulating contractual relationships between private parties.”
Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 244 n.15
(1978). And here, Michigan’s decision not to allow the election
mandated by the Compact strikes at the heart both of what the
contracting States attempted to achieve and what multistate
businesses expected to receive.
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compact “advisory.” Gillette Commercial Operations I,
878 N.W.2d at 906. See Reply Br. for Pet’rs at 8,
Gillette v. FTB. Some of the numerous amici who filed
in support of the petition in Gillette v. FTB, including
the State of Ohio and academic authorities on
compacts, confirmed that the approach taken below
will undermine the effectiveness of existing compacts
and discourage States from entering into new compacts
in the future. See ibid. Accordingly, intervention by
this Court is appropriate.

II. Michigan’s Retroactive Tax Legislation
Violates The Due Process Clause.

For the reasons set out above, Michigan’s violation
of its contractual obligations violates the Contract
Clause. But the State also committed a second,
independent constitutional violation: its imposition of
substantial retroactive tax liability cannot be squared
with the requirements of due process. Given the
significant and recurring nature of this due process
issue, as well as the highly confused nature of the
governing due process rules, this question warrants the
Court’s review.

A. The Due Process Rules Relating To
Retroactivity Are Confused.

There is no doubt that the Due Process Clause
imposes some enforceable limits on retroactive tax
legislation. As a general matter, the Court has
“treat[ed] due process challenges based on the
retroactive character of the statutes in question as
serious and meritorious, thus confirming the vitality of
our legal tradition’s disfavor of retroactive economic
legislation.” E. Enters., 524 U.S. at 548 (Kennedy, J.,
concurring in the judgment and dissenting in part).
And in the tax context, the Court has, to offer just one
example, accepted that a “wholly new tax’ cannot be
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1mposed retroactively.” United States v. Carlton, 512
U.S. 26, 38 (1994) (O’Connor, J., concurring in the
judgment) (quoting United States v. Hemme, 476 U.S.
558, 568 (1986)). Indeed, as Justice O’Connor has
noted, “[a] period of retroactivity longer than the year
preceding the legislative session in which the law was
enacted would raise, in my view, serious constitutional
questions.” Ibid. Accordingly, at least two state
supreme courts have invalidated retroactive tax
legislation on due process grounds in circumstances
substantially similar to those here. See James Square
Assocs. LP v. Mullen, 993 N.E.2d 374 (N.Y. 2013)
(invalidating retroactivity of sixteen or thirty-two
months); Rivers v. State, 490 S.E.2d 261 (S.C. 1997)
(invalidating two- or three-year tax retroactivity
statute).

The rules that govern application of this due
process principle, however, are confused and uncertain.
Although the Court has recognized that legislatures
routinely and permissibly apply tax legislation to the
“entire calendar year in which [the] enactment took
place” (United States v. Darusmont, 449 U.S. 292, 297
(1981)), it has never upheld tax legislation dating back
more than two years—and found even that period of
retroactivity permissible only when the legislature met
biannually and changed the law “at the first
opportunity after the tax year in which the income was
received.” Welch v. Henry, 305 U.S. 134, 151 (1938).

The Court’s most recent treatment of the issue is
Carlton—itself now more than twenty years old—
which stated the governing test as whether “the
retroactive application * * * is supported by a
legitimate legislative purpose furthered by rational
means.” 512 U.S. at 30-31 (citations and internal
quotation marks omitted). But this test is, to say the
least, imprecise. In a literal sense, raising revenue
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always 1s a legitimate state purpose, while imposing a
retroactive tax on past events would in all cases be a
perfectly rational way of advancing that goal; “such a
rationale would justify every retroactive tax.” James
Square, 993 N.E.2d at 383. Surely, however, imposing
a retroactive tax on completed conduct that took place
decades or generations ago would be unconstitutional;
“[t]he governmental interest in revising the tax laws
must at some point give way to the taxpayer’s interest
in finality and repose.” Carlton, 512 U.S. at 37-38
(O’Connor, J., concurring in the judgment). The
Carlton test gives little guidance on how and where to
draw this line.

In fact, it is plain from Carlton itself that the
inquiry is more complex than a simple focus on
“rationality.” The Court in Carlton did not content
itself with noting that raising revenue is a legitimate
purpose that is furthered in a rational way by imposing
a retroactive tax on completed conduct. Instead, the
Court ran at some length through a range of additional
considerations, among them that the legislature did
not “act[] with an improper motive” (5612 U.S. at 32);
that it “acted promptly” after discovering an
unintended loophole in the tax law (ibid.); that it
“established only a modest period of retroactivity”
(ibid.), “extend[ing] for a period only slightly greater
than one year” (id. at 33), see id. at 34 (“period of
retroactive effect is limited”); and that the enactment
“certainly 1s not properly characterized as a ‘wholly
new tax.” Ibid. It is at least implicit in Carlton that
such considerations are part of the due process
retroactivity inquiry.

Against this background, the law of retroactivity is
deeply confused, marked by uncertainty and
1mprecision as to both the governing principle and the
elements of the test used to apply that principle. As
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noted above, two state supreme courts have
invalidated retroactive tax legislation materially
similar to—and 1involving shorter periods of
retroactivity than—that at issue here. Like the
decision below, however, other state courts of last
resort have upheld substantially identical retroactive
legislation.>

It therefore is no surprise that commentators
uniformly, and repeatedly, have recognized that
“Supreme Court decisions on retroactive actions * * *
provide no sense of clarity that will help taxpayers to
plan for or guard against a retroactive taking.” Mystica
M. Alexander, California—Land of “Lawless Taxation”
and the “Midnight Special”: Outlier or Leader in A
Growing Trend?, 12 U.N.H. L. Rev. 219, 242 (2014).
See, e.g., 1 Jerome R. Hellerstein et al., State Taxation
9 4.17(1)(a)(@) (2016) (“[Clourt decisions provide little
concrete guidance on this issue.”); Daniel S. Goldberg,
Government Precommitment to Tax Incentive
Subsidies: The Impact of United States v. Winstar
Corp. on Retroactive Tax Legislation, 14 Am. J. Tax
Pol’y 1, 13 (1997) (“[T]here is disagreement regarding
the bounds of retroactive tax legislation among the
commentators just as [there] is in the courts.”); Steve
R. Johnson, Retroactive Tax Legislation, State Tax
Notes, Aug. 15, 2016, at 3 (“Courts, legislators, and

5 See Dot Foods, Inc. v. State, Dep’t of Revenue, 372 P.3d 747
(Wash. 2016), cert. pending, No. 16-308; In re Estate of
Hambleton, 335 P.3d 398 (Wash. 2014), cert. denied, 136 S. Ct.
318 (2015); Miller v. Johnson Controls, Inc., 296 S.W.3d 392 (Ky.
2009), cert. denied, 560 U.S. 935 (2010). Still other courts have
drawn a distinction between “curative” acts that ratify the past
collection of funds and retroactive taxes. Compare Zaber v. City of
Dubuque, 789 N.W.2d 634 (Iowa 2010) (upholding curative act)
with Ainley Kennels & Fabrication, Inc. v. City of Dubuque, 2016
WL 5480688 (Sept. 28, 2016) (invalidating retroactive tax).
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commentators have repeatedly debated the appropriate
parameters of retroactivity analysis, and the debate
shows few signs of abating.”).6

Notably, the Congressional Research Service
recently observed that this Court’s decisions “suggest|]
that due process concerns are raised by an extended
period of retroactivity. However, it is not clear how
long a period might be constitutionally problematic.”
Erika K. Lunder et al., Constitutionality of Retroactive
Tax Legislation, Cong. Res. Serv. 3 (2012). And adding
to the confusion, the CRS went on to note that,
although “[tlhe Court has recognized retroactive
liability for periods beyond one or two years in non-
taxation contexts, * * * it 1s not clear how a similar
situation arising under the tax laws would be
addressed.” Ibid. This confusing doctrine, which leaves
both legislatures and taxpayers in a state of
uncertainty, should be clarified.

B. The Retroactivity Question Is One Of Great
Importance.

Additionally, the retroactivity question is one of
great 1mportance. As has been widely noted,

6 In addition, courts’ failure to enforce constitutional limits on
retroactive tax legislation has been the subject of frequent
criticism from commentators. See, e.g., Robert R. Gunning, Back
from the Dead: The Resurgence of Due Process Challenges to
Retroactive Tax Legislation, 47 Duq. L. Rev. 291, 294 (2009)
(“[T]ax legislation containing retroactivity periods greater than
one year in length should be presumptively invalid under
Carlton’s modesty doctrine.”); Andrew G. Schultz, Graveyard
Robbery in the Omnibus Budget Reconciliation Act of 1993: A
Modern Look at the Constitutionality of Retroactive Taxes, 27 J.
Marshall L. Rev. 775, 808 (1994) (“[Clourts should permit
retroactive curative statutes only where the retroactivity is
necessary to correct minor technical errors and where the
probability of taxpayer reliance is minimal.”).
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retroactive tax increases are being imposed with
increasing and alarming regularity: “The never-slaked
thirst of governments—both federal and state—for
additional revenue forebodes more retrospective tax
legislation.” Johnson, supra, at 7. See Alexander,
supra, at 230 (“State legislative tax rate increases have
also become increasingly common as states use
retroactive taxes to cure budget shortfalls.”). And the
amounts at stake in any one of these retroactive tax
increases may be enormous. As indicated above, the
single piece of legislation at issue here would impose
more than $1 billion in tax liability. In the aggregate,
retroactive tax legislation affects untold numbers of
taxpayers and tremendous sums of money, with
significant effects on state budgeting, taxpayer
planning, and the national economy. Yet there is
substantial reason to believe that these impacts are
harmful: “If retroactive laws change the legal
consequences of transactions long closed, the change
can destroy the reasonable certainty and security
which are the very objects of property ownership.”
Apfel, 524 U.S. at 548 (opinion of Kennedy, J.); see id.
at 558 (Breyer, J., dissenting).

There 1is, moreover, a special danger that
retroactive tax legislation will be abusive. As Justice
Kennedy has noted, the Court’s decisions “reflect our
recognition that retroactive lawmaking is a particular
concern for the courts because of the legislative
‘tempt[ation] to use retroactive legislation as a means
of retribution against unpopular groups or
individuals.” Apfel, 524 U.S. at 548 (opinion of
Kennedy, J.) (citation omitted; bracketed material
added by the Court). That sort of concern is at play
here; although Michigan’s retroactive legislation
doubtless was not enacted as “retribution,” it did target
its burden exclusively at interstate businesses, in a
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manner that had the necessary effect of
disproportionately increasing the taxes of out-of-state
companies—while greatly magnifying that effect by
running it back in time. Cf. W. Lynn Creamery, Inc. v.
Healy, 512 U.S. 186, 201 (1994).

C. Michigan’s Retroactive Tax Legislation Is
Unconstitutional.

Against this background, this case presents an
especially suitable vehicle for review because there are
powerful arguments that the decision below is wrong,
for several reasons.

First, the challenged legislation here surely does
not “establish[] only a modest period of retroactivity.”
Carlton, 512 U.S. at 32. “In our tradition, the degree of
retroactive effect is a significant determinant in the
constitutionality of a statute.” E. Enters., 524 U.S. at
549 (opinion of Kennedy, J.). The legislation upheld in
Carlton extended back in time a single year; Justice
O’Connor observed that any longer period of
retroactivity would raise “serious constitutional
questions.” 512 U.S. at 38 (O’Connor, J., concurring in
the judgment). But Michigan’s legislation, in sharp
contrast, created almost seven years of retroactive
Liability. “[T]The period of retroactivity was long enough
in the present case so that plaintiffs gained a
reasonable expectation that they would ‘secure repose’
in the existing tax scheme.” James Square, 993 N.E.2d
at 382 (citation omitted).

Second, and again in contrast with Carlton, this is
not a case where it can be said that “[i]Jt seems clear”
that the original tax provision contained an error that
the legislature “acted to correct” through retroactive
legislation. 512 U.S. at 31, 32. Here, as the Michigan
Supreme Court explained in initially holding that the
state legislature did not displace the Compact’s election
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provision in 2008, “the Legislature left the Compact’s
election provision intact,” even with “full knowledge of
the Compact and its provisions.” IBM, 852 N.W.2d at
875. The point was confirmed by the legislature’s
subsequent act expressly repealing the election
provision—but only as of 2011, which “is evidence that
the Legislature had not impliedly repealed the
provision when it enacted the BTA [in 2008].” Id. at
876.

To be sure, the legislature subsequently declared,
when enacting the retroactive tax increase at issue
here, that the Michigan Supreme Court misunderstood
the legislation’s initial intent. See Gillette Commercial
Operations I, 878 N.W.2d at 900-901, 910. But it
always will be possible for a State to make such an
assertion when its reading of a statute is rejected in
litigation. If due process limits otherwise would bar
retroactive legislation, States surely may not give
themselves a free pass against due process challenges
through the simple expedient of declaring, after the
fact, that the retroactive legislation was “corrective.”
Cf. Carlton, 512 U.S. at 36 (O’Connor, J., concurring in
the judgment) (“[e]very law touching on an area in
which [a legislature] has previously legislated can be
said to serve the legislative purpose of fixing a
perceived problem with the prior state of affairs”).

Third, insofar as due process limits rest on the
view that “an unfair retroactive assessment of liability
upsets settled expectations, and it thereby undermines
a basic objective of law itself” (E. Enters, 524 U.S. at
558 (Breyer, J., dissenting)), that limit is crossed here.
Although Michigan may not have imposed an entirely
new form of tax, its retroactive legislation did work a
fundamental change in the basis for calculating tax
Liability that greatly increased the portion of interstate
income subject to tax in the State. And as Justice
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Markman noted below, this “heightened tax burden
has been imposed not on future business activities, but
on business activities planned and undertaken many
years ago.” Gillette Commercial Operations II, 880
N.W.2d at 232.

Here, Michigan’s law upset “reasonable reliance
and settled expectations” in a manner that 1is
constitutionally problematic. E. Enters, 524 U.S. at
559 (Breyer, J., dissenting). Interstate taxpayers were
entitled to, and did, rely on established apportionment
rules in deciding where to make investments and
conduct their business operations, the decisions that
bore on their state-tax liability. The Michigan Supreme
Court’s IBM decision confirmed that these taxpayers
correctly understood the law upon which they relied.
Their reliance, and their associated expectations, were
frustrated by Michigan’s after-the-fact change in the
law. And this problem 1is compounded by the
legislature’s focus on interstate businesses as a source
of retroactive revenue, which at a minimum raises the
possibility that the State “acted with an improper
motive, as by targeting [out-of-state businesses] after
deliberately inducing them to engage in [in-state]
transactions.” Carlton, 512 U.S. at 32.

As Judge Learned Hand explained, although
legislatures necessarily have substantial leeway in
drafting laws that bear on economic interests, parties
nevertheless can “expect *** that courts will
intervene when the defeat of their expectations passes
any measure that reasonable persons could think
tolerable.” Cohan v. Comm’r, 39 F.2d 540, 545 (2d Cir.
1930). Given the confusion in the law on retroactivity
and the importance of the question, the Court should
use this case to settle when due process principles
require such judicial intervention.
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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ALCOA EXTRUSIONS, INC.,
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v
DEPARTMENT OF TREASURY,
Defendant-Appellee.
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COA: 326414
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BALL CORPORATION,
Plaintiff-Appellant,
v
DEPARTMENT OF TREASURY,
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Defendant-Appellee.
SC: 153266
COA: 326415
Court of Claims: 14-000069-MT
/
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Plaintiff-Appellant,
v
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Defendant-Appellee.
SC: 153267
COA: 326512
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Defendant-Appellee.
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appeal the January 21, 2016 judgment of the Court
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of Appeals is considered, and it is DENIED, because
we are not persuaded that the questions presented
should be reviewed by this Court.

MARKMAN, dJ. I would grant leave to appeal for
the reasons set forth in my dissenting statement in
Gillette Commercial Operations North America v
Dep’t of Treasury, 499 Mich 960, 961-962 (2016).

VIVIANO, J., joins the statement of MARKMAN,
J.
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Before: RIORDAN, P.J., and JANSEN and FORT HOOD,
Jd.

PER CURIAM.

In these 16 consolidated appeals, plaintiffs are
taxpayers who respectively appeal as of right final
orders that were entered in each case following a
grant of either full or partial summary disposition to
defendant under MCR 2.116(I)(1). Each appeal rais-
es 1dentical issues challenging the validity of 2014
PA 282 (“PA 282”), which retroactively withdrew
Michigan from the Multistate Tax Compact (“the
Compact”) and thereby eliminated a multistate tax-
payer’s option to elect the three-factor apportionment
formula that is a key provision of the Compact. We
affirm.

I. STANDARD OF REVIEW

We review de novo a grant of summary disposi-
tion under MCR 2.116(I)(1). Gillette Commercial Op-
erations North America & Subsidiaries v Dep’t of
Treasury, Mich App , ; Nw2d _
(2015) (Docket Nos. 325258 et al), Iv pending; slip op
at 16. MCR 2.116(I)(1) states, “If the pleadings show
that a party is entitled to judgment as a matter of
law, or if the affidavits or other proofs show that
there i1s no genuine issue of material fact, the court
shall render judgment without delay.” Issues of stat-
utory interpretation and the resolution of constitu-
tional 1ssues are also subject to de novo review. Gil-
lette, ___ Mich App at ___; slip op at 16.

II. DISCUSSION
Plaintiffs present multiple state and federal con-
stitutional challenges to PA 282, which are identical
in all relevant respects to the arguments raised by
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the plaintiffs in Gillette. In Gillette, we rejected all of
the plaintiffs’ arguments.

In particular, we held that the Compact was not
a binding agreement on this state but was merely an
advisory agreement, such that PA 282’s removal of
Michigan from membership in the Compact was not
prohibited; no violation of the Contract Clauses of ei-
ther the federal or state Constitutions occurred. Gil-
lette, __ Mich App at ___; slip op at 21. Further, we
concluded that “the retroactive repeal of the Compact
did not violate the Due Process Clauses of either the
state or federal [Clonstitutions or Michigan’s rules
regarding retrospective legislation. Nor did it violate
the terms of the Compact itself.” Id. at ___; slip op at
22. We also held that the enactment of PA 282 “did
not violate the separation of powers provision of the
state Constitution[.]” Id. at ; slip op at 30. In ad-
dition, “PA 282 does not violate the Commerce
Clause” of the United States Constitution. Id. at ___;
slip op at 32. Nor was there a violation of “the right
to petition the government under the First Amend-
ment of the federal Constitution or the analogous
Michigan provision.” Id. We further held that “the
enactment of 2014 PA 282 did not violate the Title-
Object Clause, the Five-Day Rule, or the Distinct-
Statement Clause of the Michigan Constitution.” Id.
at __; slip op at 34. Finally, summary disposition
was not premature because discovery would not have
produced relevant support for the plaintiffs’ position.
Id. at ___; slip op at 39-40.

III. CONCLUSION
In short, we rejected in Gillette the same argu-
ments that plaintiffs raise in these consolidated ap-
peals. Thus, plaintiffs’ challenges to PA 282, and
their respective challenges to the grant of either full
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or partial summary disposition in favor of defendant
in each case, are devoid of merit.

Affirmed.

/s/ Michael J. Riordan
/s/ Kathleen Jansen
/s/ Karen M. Fort Hood
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APPENDIX C

STATE OF MICHIGAN
COURT OF CLAIMS

THE GOODYEAR TIRE & RUBBER COMPANY

DEPT OF %REASURY

Case No. 14-000024-MT

Hon. Michael J. Talbot
ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiff’s request
for a refund i1s partially premised on the elective
three-factor apportionment formula of the Multistate
Tax Compact. In 2014 PA 282, the Legislature retro-
actively repealed the Compact provisions. For the
reasons stated in this Court’s December 19, 2014,
opinions in Ingram Micro, Inc v Dep’t of Treasury,
No. 11-000033-MT and Yaskawa America, Inc v Dep’t
of Treasury, No. 11-000077-MT, the Court concludes
that PA 282 applies to this action and negates the
basis for plaintiff’s claim. Accordingly, the Court
grants partial summary disposition to the Depart-
ment pursuant to MCR 2.116(I)(1).

With respect to the remaining claims, the parties
have until February 2, 2015, to file dispositive mo-
tions. Any response must be filed within 14 days of
the service of said motion. The parties will be noti-
fied if the Court determines that oral argument is
necessary.
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/s/ Michael J. Talbot, Chief Judge
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APPENDIX D

STATE OF MICHIGAN
COURT OF CLAIMS

DELUXE FINANCIAL SERVICES INC

DEPT OF %REASURY

Case No. 14-000287-MT

Hon. Michael J. Talbot
ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiffs request
for a refund i1s partially premised on the elective
three-factor apportionment formula of the Multistate
Tax Compact. In 2014 PA 282, the Legislature retro-
actively repealed the Compact provisions. For the
reasons stated in this Court’s December 19, 2014,
opinions in Ingram Micro, Inc v Dep’t of Treasury,
No. 11-000033-MT and Yaskawa America, Inc v Dep’t
of Treasury, No. 11-000077-MT, the Court concludes
that PA 282 applies to this action and negates the
basis for plaintiff’s claim. Accordingly, the Court
grants partial summary disposition to the Depart-
ment pursuant to MCR 2.116(I)(1).

With respect to the remaining claims, the parties
have until February 2, 2015, to file dispositive mo-
tions. Any response must be filed within 14 days of
the service of said motion. The parties will be noti-
fied if the Court determines that oral argument is
necessary.
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/s/ Michael J. Talbot, Chief Judge
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APPENDIX E

STATE OF MICHIGAN
COURT OF CLAIMS

HANSEN BEVERAGE COMPANY

DEPT OF %REASURY

Case No. 11-000080-MT

Hon. Michael J. Talbot
ORDER

At a session of said Court held in,
Detroit, Wayne, Michigan, on
December 19, 2014.

Having reviewed the complaint in the present
matter, the Court concludes that plaintiffs request
for a refund is premised on the elective three-factor
apportionment formula of the Multistate Tax Com-
pact. In 2014 PA 282, the Legislature retroactively
repealed the Compact provisions, For the reasons
stated in this Court’s December 19, 2014, opinions in
Ingram Micro, Inc v Dep’t of Treasury, No. 11-
000033-MT and Yaskawa America, Inc v Dep’t of
Treasury, No. 11-000077-MT, the Court concludes
that PA 282 applies to this action and negates the
basis for plaintiffs claim. Accordingly, the Court
grants summary disposition to the Department pur-
suant to MCR 2.116(I)(1). This order resolves the last
pending claim and closes the case.

/s/ Michael J. Talbot, Chief Judge
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APPENDIX F

Original Model Multistate Tax Compact

ArticleI  .......
Article IT  ......
Article IIT  ......

Article IV ......
ArticleV ...

Article VI ...

Article VIT ...

Article VIIT ......
Article IX ...
Article X ...

Article XI ...

Article XII  ......

Purposes
Definitions

Elements of Income Tax Laws;
Taxpayer Option, State and
Local Taxes; Taxpayer Option,
Short Form; Coverage

Division of Income

Elements of Sales and Use Tax
Laws; Tax Credit; Exemption
Certificates. Vendors May
Rely.

The Commission; Organization
and Management; Committees;
Powers; Finance

Uniform Regulations and
Forms

Interstate Audits
Arbitration

Entry into Force and
Withdrawal

Effect on Other Laws and
Jurisdiction

Construction and Severability
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TEXT OF THE MODEL
MULTISTATE TAX COMPACT

Article 1. Purposes.
The purposes of this compact are to:

1. Facilitate proper determination of State and
local tax liability of multistate taxpayers, including
the equitable apportionment of tax bases and settle-
ment of apportionment disputes.

2. Promote uniformity or compatibility in signifi-
cant components of tax systems.

3. Facilitate taxpayer convenience and compli-
ance in the filing of tax returns and in other phases
of tax administration.

4. Avoid duplicative taxation.
Article II. Definitions.
As used in this compact:

1. “State” means a State of the United States,
the District of Columbia, the Commonwealth of
Puerto Rico, or any Territory or Possession of the
United States.

2. “Subdivision” means any governmental unit or
special district of a State.

3. “Taxpayer” means any corporation, partner-
ship, firm, association, governmental unit or agency
or person acting as a business entity in more than
one State.

4. “Income tax” means a tax imposed on or
measured by net income including any tax imposed
on or measured by an amount arrived at by deduct-
Ing expenses from gross income, one or more forms of
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which expenses are not specifically and directly re-
lated to particular transactions.

5. “Capital stock tax” means a tax measured in
any way by the capital of a corporation considered in
its entirety.

6. “Gross receipts tax” means a tax, other than a
sales tax, which is imposed on or measured by the
gross volume of business, in terms of gross receipts
or in other terms, and in the determination of which
no deduction is allowed which would constitute the
tax an income tax.

7. “Sales tax” means a tax imposed with respect
to the transfer for a consideration of ownership, pos-
session or custody of tangible personal property or
the rendering of services measured by the price of
the tangible personal property transferred or ser-
vices rendered and which is required by State or lo-
cal law to be separately stated from the sales price
by the seller, or which is customarily separately stat-
ed from the sales price, but does not include a tax
1imposed exclusively on the sale of a specifically iden-
tified commodity or article or class of commodities or
articles.

8.“Use tax” means a nonrecurring tax, other
than a sales tax, which (a) is imposed on or with re-
spect to the exercise or enjoyment of any right or
power over tangible personal property incident to the
ownership, possession or custody of that property or
the leasing of that property from another including
any consumption, keeping, retention, or other use of
tangible personal property and (b) is complementary
to a sales tax.

9. “Tax” means an income tax, capital stock tax,
gross receipts tax, sales tax, use tax, and any other



23a

tax which has a multistate impact, except that the
provisions of Articles III, IV and V of this compact
shall apply only to the taxes specifically designated
therein and the provisions of Article IX of this com-
pact shall apply only in respect to determinations
pursuant to Article IV.

Article III. Elements of Income Tax Laws.
Taxpayer Option, State and Local Taxes.

1. Any taxpayer subject to an income tax whose
income is subject to apportionment and allocation for
tax purposes pursuant to the laws of a party State or
pursuant to the laws of subdivisions in two or more
party States may elect to apportion and allocate his
income in the manner provided by the laws of such
States or by the laws of such States and subdivisions
without reference to this compact, or may elect to
apportion and allocate in accordance with Article IV.
This election for any tax year may be made in all
party States or subdivisions thereof or in any one or
more of the party States or subdivisions thereof
without reference to the election made in the others.
For the purposes of this paragraph, taxes imposed by
subdivisions shall be considered separately from
State taxes, and the apportionment and allocation
also may be applied to the entire tax base. In no in-
stance wherein Article IV is employed for all subdivi-
sions of a State may the sum of all apportionments
and allocations to subdivisions within a State be
greater than the apportionment and allocation that
would be assignable to that State if the apportion-
ment or allocation were being made with respect to a
State income tax.
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Taxpayer Option, Short Form.

2. Each party State or any subdivision thereof
which imposes an income tax shall provide by law
that any taxpayer required to file a return whose on-
ly activities within the taxing jurisdiction consist of
sales and do not include owning or renting real es-
tate or tangible personal property and whose dollar
volume of gross sales made during the tax year with-
in the State or subdivision, as the case may be, is not
in excess of $100,000 may elect to report and pay any
tax due on the basis of a percentage of such volume
and shall adopt rates which shall produce a tax
which reasonably approximates the tax otherwise
due. The Multistate Tax Commission, not more than
once in five years, may adjust the $100,000 figure in
order to reflect such changes as may occur in the real
value of the dollar, and such adjusted figure, upon
adoption by the Commission, shall replace the
$100,000 figure specifically provided herein. Each
party State and subdivision thereof may make the
same election available to taxpayers additional to
those specified in this paragraph.

Coverage.

3. Nothing in this Article relates to the reporting
or payment of any tax other than an income tax.

Article IV. Division of Income.

1. As used 1n this Article, unless the context oth-
erwise requires:

(a) “Business income” means income arising from
transactions and activity in the regular course of the
taxpayer’s trade or business and includes income
from tangible and intangible property if the acquisi-
tion, management and disposition of the property
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constitute integral parts of the taxpayer’s regular
trade or business operations.

(b) “Commercial domicile” means the principal
place from which the trade or business of the taxpay-
er is directed or managed.

(c) “Compensation” means wages, salaries, com-
missions and any other form of remuneration paid to
employees for personal services.

(d) “Financial organization” means any bank,
trust company, savings bank, industrial bank, land
bank, safe deposit company, private banker, savings
and loan association, credit union, cooperative bank,
small loan company, sales finance company, invest-
ment company, or any type of insurance company.

(e) “Nonbusiness income” means all income other
than business income.

(f) “Public utility” means any business entity (1)
which owns or operates any plant, equipment, prop-
erty, franchise, or license for the transmission of
communications, transportation of goods or persons,
except by pipeline, or the production, transmission,
sale, delivery, or furnishing of electricity, water or
steam; and (2) whose rates of charges for goods or
services have been established or approved by a Fed-
eral, State or local government or governmental
agency.

(g) “Sales” means all gross receipts of the taxpay-
er not allocated under paragraphs of this Article.

(h) “State” means any State of the United States,
the District of Columbia, the Commonwealth of
Puerto Rico, any Territory or Possession of the Unit-
ed States, and any foreign country or political subdi-
vision thereof.
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(1) “This State” means the State in which the rel-
evant tax return is filed or, in the case of application
of this Article to the apportionment and allocation of
income for local tax purposes, the subdivision or local

taxing district in which the relevant tax return is
filed.

2. Any taxpayer having income from business ac-
tivity which is taxable both within and without this
State, other than activity as a financial organization
or public utility or the rendering of purely personal
services by an individual, shall allocate and appor-
tion his net income as provided in this Article. If a
taxpayer has income from business activity as a pub-
lic utility but derives the greater percentage of his
income from activities subject to this Article, the
taxpayer may elect to allocate and apportion his en-
tire net income as provided in this Article.

3. For purposes of allocation and apportionment
of income under this Article, a taxpayer is taxable in
another State if (1) in that State he is subject to a net
income tax, a franchise tax measured by net income,
a franchise tax for the privilege of doing business, or
a corporate stock tax, or (2) that State has jurisdic-
tion to subject the taxpayer to a net income tax re-
gardless of whether, in fact, the State does or does
not do so.

4. Rents and royalties from real or tangible per-
sonal property, capital gains, interest, dividends or
patent or copyright royalties, to the extent that they
constitute nonbusiness income, shall be allocated as
provided in paragraphs 5 through 8 of this Article.

5. (a) Net rents and royalties from real property
located in this State are allocable to this State.
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(b) Net rents and royalties from tangible personal
property are allocable to this State: (1) if and to the
extent that the property is utilized in this State, or
(2) in their entirety if the taxpayer’s commercial
domicile is in this State and the taxpayer is not or-
ganized under the laws of or taxable in the State in
which the property is utilized.

(¢c) The extent of utilization of tangible personal
property in a State is determined by multiplying the
rents and royalties by a fraction the numerator of
which is the number of days of physical location of
the property in the State during the rental or royalty
period in the taxable year and the denominator of
which is the number of days of physical location of
the property everywhere during all rental or royalty
periods in the taxable year. If the physical location of
the property during the rental or royalty period is
unknown or unascertainable by the taxpayer, tangi-
ble personal property is utilized in the State in which
the property was located at the time the rental or
royalty payer obtained possession.

6. (a) Capital gains and losses from sales of real
property located in this State are allocable to this
State.

(b) Capital gains and losses from sales of tangible
personal property are allocable to this State if (1) the
property had a situs in this State at the time of the
sale, or (2) the taxpayer’s commercial domicile is in
this State and the taxpayer is not taxable in the
State in which the property had a situs.

(c) Capital gains and losses from sales of intangi-
ble personal property are allocable to this State if the
taxpayer’s commercial domicile is in this State.
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7. Interest and dividends are allocable to this
State if the taxpayer’s commercial domicile is in this
State.

8. (a) Patent and copyright royalties are allocable
to this State: (1) if and to the extent that the patent
or copyright is utilized by the payer in this State, or
(2) if and to the extent that the patent or copyright is
utilized by the payer in a State in which the taxpayer
1s not taxable and the taxpayer’s commercial domi-
cile is in this State.

(b) A patent is utilized in a State to the extent
that it is employed in production, fabrication, manu-
facturing, or other processing in the State or to the
extent that a patented product is produced in the
State. If the basis of receipts from patent royalties
does not permit allocation to States or if the account-
ing procedures do not reflect States of utilization, the
patent is utilized in the State in which the taxpayer’s
commercial domicile is located.

(c) A copyright is utilized in a State to the extent
that printing or other publication originates in the
State. If the basis of receipts from copyright royalties
does not permit allocation to States or if the account-
ing procedures do not reflect States of utilization, the
copyright is utilized in the State in which the tax-
payer’s commercial domicile is located.

9. All business income shall be apportioned to
this State by multiplying the income by a fraction
the numerator of which is the property factor plus
the payroll factor plus the sales factor and the de-
nominator of which is three.

10. The property factor is a fraction the numera-
tor of which is the average value of the taxpayer’s
real and tangible personal property owned or rented
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and used in this State during the tax period and the
denominator of which is the average value of all of
the taxpayer’s real and tangible personal property
owned or rented and used during the tax period.

11. Property owned by the taxpayer is valued at
1ts original cost. Property rented by the taxpayer is
valued at eight times the net annual rental rate. Net
annual rental rate is the annual rental rate paid by
the taxpayer less any annual rental rate received by
the taxpayer from subrentals.

12. The average value of property shall be de-
termined by averaging the values at the beginning
and ending of the tax period; but the tax administra-
tor may require the averaging of monthly values dur-
ing the tax period if reasonably required to reflect
properly the average value of the taxpayer’s proper-

ty.

13. The payroll factor is a fraction the numerator
of which is the total amount paid in this State during
the tax period by the taxpayer for compensation and
the denominator of which is the total compensation
paid everywhere during the tax period.

14. Compensation is paid in this State if:

(a) the individual’s service is performed entirely
within the State;

(b) the individual’s service i1s performed both
within and without the State, but the service per-
formed without the State is incidental to the individ-
ual’s service within the State; or

(c) some of the service is performed in the State
and (1) the base of operations or, if there is no base of
operations, the place from which the service i1s di-
rected or controlled is in the State, or (2) the base of
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operations or the place from which the service is di-
rected or controlled is not in any State in which some
part of the service is performed, but the individual’s
residence is in this State.

15. The sales factor is a fraction the numerator of
which 1s the total sales of the taxpayer in this State
during the tax period and the denominator of which
is the total sales of the taxpayer everywhere during
the tax period.

16. Sales of tangible personal property are in this
State if:

(a) the property is delivered or shipped to a pur-
chaser, other than the United States Government,
within this State regardless of the f.o.b. point or oth-
er conditions of the sale; or

(b) the property is shipped from an office, store,
warehouse, factory, or other place of storage in this
State and (1) the purchaser is the United States
Government or (2) the taxpayer is not taxable in the
State of the purchaser.

17. Sales, other than sales of tangible personal
property, are in this State if:

(a) the income-producing activity is performed in
this State; or

(b) the income-producing activity 1s performed
both in and outside this State and a greater propor-
tion of the income-producing activity is performed in
this State than in any other State, based on costs of
performance.

18. If the allocation and apportionment provi-
sions of this Article do not fairly represent the extent
of the taxpayer’s business activity in this State, the
taxpayer may petition for or the tax administrator
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may require, in respect to all or any part of the tax-
payer’s business activity, if reasonable:

(a) separate accounting;
(b) the exclusion of any one or more of the factors;

(c) the inclusion of one or more additional factors
which will fairly represent the taxpayer’s business
activity in this State; or

(d) the employment of any other method to effec-
tuate an equitable allocation and apportionment of
the taxpayer’s income.

Article V. Elements of Sales and Use Tax Laws.
Tax Credit.

1. Each purchaser liable for a use tax on tangible
personal property shall be entitled to full credit for
the combined amount or amounts of legally imposed
sales or use taxes paid by him with respect to the
same property to another State and any subdivision
thereof. The credit shall be applied first against the
amount of any use tax due the State, and any unused
portion of the credit shall then be applied against the
amount of any use tax due a subdivision.

Exemption Certificates. Vendors May Rely.

2. Whenever a vendor receives and accepts in
good faith from a purchaser a resale or other exemp-
tion certificate or other written evidence of exemp-
tion authorized by the appropriate State or subdivi-
sion taxing authority, the vendor shall be relieved of
Liability for a sales or use tax with respect to the
transaction.
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Article VI. The Commission.
Organization and Management.

1. (a) The Multistate Tax Commission is hereby
established. It shall be composed of one “member”
from each party State who shall be the head of the
State agency charged with the administration of the
types of taxes to which this compact applies. If there
1s more than one such agency, the State shall provide
by law for the selection of the Commission member
from the heads of the relevant agencies. State law
may provide that a member of the Commission be
represented by an alternate, but only if there is on
file with the Commission written notification of the
designation and identity of the alternate. The Attor-
ney General of each party State or his designee, or
other counsel if the laws of the party State specifical-
ly provide, shall be entitled to attend the meetings of
the Commission, but shall not vote. Such Attorneys
General, designees, or other counsel shall receive all
notices of meetings required under paragraph 1(e) of
this Article.

(b) Each party State shall provide by law for the
selection of representatives from its subdivisions af-
fected by this compact to consult with the Commis-
sion member from that State.

(¢) Each member shall be entitled to one vote.
The Commission shall not act unless a majority of
the members are present, and no action shall be
binding unless approved by a majority of the total
number of members.

(d) The Commission shall adopt an official seal to
be used as it may provide.
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(e) The Commission shall hold an annual meeting
and such other regular meetings as its bylaws may
provide and such special meetings as its Executive
Committee may determine. The Commission bylaws
shall specify the dates of the annual and any other
regular meetings and shall provide for the giving of
notice of annual, regular and special meetings. No-
tices of special meetings shall include the reasons
therefor and an agenda of the items to be considered.

() The Commission shall elect annually, from
among its members, a Chairman, a Vice Chairman
and a Treasurer. The Commission shall appoint an
Executive Director who shall serve at its pleasure,
and it shall fix his duties and compensation. The Ex-
ecutive Director shall be Secretary of the Commis-
sion. The Commission shall make provision for the
bonding of such of its officers and employees as it
may deem appropriate.

(g) Irrespective of the civil service, personnel or
other merit system laws of any party State, the Ex-
ecutive Director shall appoint or discharge such per-
sonnel as may be necessary for the performance of
the functions of the Commission and shall fix their
duties and compensation. The Commission bylaws
shall provide for personnel policies and programs.

(h) The Commission may borrow, accept or con-
tract for the services of personnel from any State, the
United States, or any other governmental entity.

(1) The Commission may accept for any of its
purposes and functions any and all donations and
grants of money, equipment, supplies, materials and
services, conditional or otherwise, from any govern-
mental entity, and may utilize and dispose of the
same.
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() The Commission may establish one or more of-
fices for the transacting of its business.

(k) The Commission shall adopt bylaws for the
conduct of its business. The Commission shall pub-
lish its bylaws in convenient form and shall file a
copy of the bylaws and any amendments thereto with
the appropriate agency or officer in each of the party
States.

(I) The Commission annually shall make to the
Governor and legislature of each party State a report
covering its activities for the preceding year. Any do-
nation or grant accepted by the Commission or ser-
vices borrowed shall be reported in the annual report
of the Commission and shall include the nature,
amount and conditions, if any, of the donation, gift,
grant or services borrowed and the identity of the
donor or lender. The Commission may make addi-
tional reports as it may deem desirable.

Committees.

2. (a) To assist in the conduct of its business
when the full Commission is not meeting, the Com-
mission shall have an Executive Committee of seven
members, including the Chairman, Vice Chairman,
Treasurer and four other members elected annually
by the Commission. The Executive Committee, sub-
ject to the provisions of this compact and consistent
with the policies of the Commission, shall function as
provided in the bylaws of the Commission.

(b) The Commission may establish advisory and
technical committees, membership on which may in-
clude private persons and public officials, in further-
ing any of its activities. Such committees may con-
sider any matter of concern to the Commission, in-
cluding problems of special interest to any party



35a

State and problems dealing with particular types of
taxes.

(¢) The Commission may establish such addition-
al committees as its bylaws may provide.

Powers.

3. In addition to powers conferred elsewhere in
this compact, the Commission shall have power to:

(a) Study State and local tax systems and particu-
lar types of State and local taxes.

(b) Develop and recommend proposals for an in-
crease in uniformity or compatibility of State and lo-
cal tax laws with a view toward encouraging the
simplification and improvement of State and local
tax law and administration.

(c) Compile and publish such information as
would, 1n its judgment, assist the party States in im-
plementation of the compact and taxpayers in com-
plying with State and local tax laws.

(d) Do all things necessary and incidental to the
administration of its functions pursuant to this com-
pact.

Finance.

4. (a) The Commission shall submit to the Gov-
ernor or designated officer or officers of each party
State a budget of its estimated expenditures for such
period as may be required by the laws of that State
for presentation to the legislature thereof.

(b) Each of the Commission’s budgets of estimated
expenditures shall contain specific recommendations
of the amounts to be appropriated by each of the par-
ty States. The total amount of appropriations re-
quired under any such budget shall be apportioned
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among the party States as follows: one-tenth in equal
shares; and the remainder in proportion to the
amount of revenue collected by each party State and
its subdivisions from income taxes, capital stock tax-
es, gross receipts taxes, sales and use taxes. In de-
termining such amounts, the Commaission shall em-
ploy such available public sources of information as,
in its judgment, present the most equitable and ac-
curate comparisons among the party States. Each of
the Commission’s budgets of estimated expenditures
and requests for appropriations shall indicate the
sources used in obtaining information employed in
applying the formula contained in this paragraph.

(¢) The Commission shall not pledge the credit of
any party State. The Commission may meet any of
its obligations in whole or in part with funds availa-
ble to it under paragraph 1(i) of this Article; provided
that the Commission takes specific action setting
aside such funds prior to incurring any obligation to
be met in whole or in part in such manner. Except
where the Commission makes use of funds available
to it under paragraph 1(1), the Commission shall not
incur any obligation prior to the allotment of funds
by the party States adequate to meet the same.

(d) The Commission shall keep accurate accounts
of all receipts and disbursements. The receipts and
disbursements of the Commission shall be subject to
the audit and accounting procedures established un-
der its bylaws. All receipts and disbursements of
funds handled by the Commission shall be audited
yearly by a certified or licensed public accountant
and the report of the audit shall be included in and
become part of the annual report of the Commission.

(e) The accounts of the Commaission shall be open
at any reasonable time for inspection by duly consti-
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tuted officers of the party States and by any persons
authorized by the Commission.

() Nothing contained in this Article shall be con-
strued to prevent Commission compliance with laws
relating to audit or inspection of accounts by or on
behalf of any government contributing to the support
of the Commission.

Article VII. Uniform Regulations and Forms.

1. Whenever any two or more party States or
subdivisions of party States have uniform or similar
provisions of law relating to an income tax, capital
stock tax, gross receipts tax, or sales or use tax, the
Commission may adopt uniform regulations for any
phase of the administration of such law, including
assertion of jurisdiction to tax or prescribing uniform
tax forms. The Commission may also act with respect
to the provisions of Article IV of this compact.

2. Prior to the adoption of any regulation, the
Commission shall:

(a) As provided in its bylaws, hold at least one
public hearing on due notice to all affected party
States and subdivisions thereof and to all taxpayers
and other persons who have made timely request of
the Commission for advance notice of its regulation-
making proceedings.

(b) Afford all affected party States and subdivi-
sions and interested persons an opportunity to sub-
mit relevant written data and views, which shall be
considered fully by the Commission.

3. The Commission shall submit any regulations
adopted by it to the appropriate officials of all party
States and subdivisions to which they might apply.
Each such State and subdivision shall consider any
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such regulation for adoption in accordance with its
own laws and procedures.

Article VIII. Interstate Audits.

1. This Article shall be in force only in those par-
ty States that specifically provide therefor by statute.

2. Any party State or subdivision thereof desir-
ing to make or participate in an audit of any ac-
counts, books, papers, records or other documents
may request the Commaission to perform the audit on
its behalf. In responding to the request, the Commis-
sion shall have access to and may examine, at any
reasonable time, such accounts, books, papers, rec-
ords, and other documents and any relevant property
or stock of merchandise. The Commission may enter
into agreements with party States or their subdivi-
sions for assistance in performance of the audit. The
Commission shall make charges, to be paid by the
State or local government or governments for which
it performs the service, for any audits performed by
it in order to reimburse itself for the actual costs in-
curred in making the audit.

3. The Commission may require the attendance
of any person within the State where it is conducting
an audit or part thereof at a time and place fixed by
it within such State for the purpose of giving testi-
mony with respect to any account, book, paper, doc-
ument, other record, property or stock of merchan-
dise being examined in connection with the audit. If
the person is not within the jurisdiction, he may be
required to attend for such purpose at any time and
place fixed by the Commission within the State of
which he is a resident.

4. The Commission may apply to any court hav-
ing power to issue compulsory process for orders in
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aid of its powers and responsibilities pursuant to this
Article, and any and all such courts shall have juris-
diction to issue such orders. Failure of any person to
obey any such order shall be punishable as contempt
of the issuing court. If the party or subject matter on
account of which the Commission seeks an order is
within the jurisdiction of the court to which applica-
tion 1s made, such application may be to a court in
the State or subdivision on behalf of which the audit
1s being made or a court in the State in which the ob-
ject of the order being sought is situated.

5. The Commission may decline to perform any
audit required if it finds that its available personnel
or other resources are insufficient for the purpose or
that, in the terms requested, the audit is impractica-
ble of satisfactory performance. If the Commission,
on the basis of its experience, has reason to believe
that an audit of a particular taxpayer, either at a
particular time or on a particular schedule, would be
of interest to a number of party States or their sub-
divisions, it may offer to make the audit or audits,
the offer to be contingent upon sufficient participa-
tion therein as determined by the Commission.

6. Information obtained by any audit pursuant to
this Article shall be confidential and available only
for tax purposes to party States, their subdivisions or
the United States. Availability of information shall
be in accordance with the laws of the States or sub-
divisions on whose account the Commission performs
the audit and only through the appropriate agencies
or officers of such States or subdivisions. Nothing in
this Article shall be construed to require any taxpay-
er to keep records for any period not otherwise re-
quired by law.
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7. Other arrangements made or authorized pur-
suant to law for cooperative audit by or on behalf of
the party States or any of their subdivisions are not
superseded or invalidated by this Article.

8. In no event shall the Commission make any
charge against a taxpayer for an audit.

9. As used 1n this Article, “tax,” in addition to the
meaning ascribed to it in Article II, means any tax or
license fee imposed in whole or in part for revenue
purposes.

Article IX. Arbitration.

1. Whenever the Commission finds a need for
settling disputes concerning apportionments and al-
locations by arbitration, it may adopt a regulation
placing this Article in effect, notwithstanding the
provisions of Article VII.

2. The Commission shall select and maintain an
Arbitration Panel composed of officers and employees
of State and local governments and private persons
who shall be knowledgeable and experienced in mat-
ters of tax law and administration.

3. Whenever a taxpayer who has elected to em-
ploy Article IV, or whenever the laws of the party
State or subdivision thereof are substantially identi-
cal with the relevant provisions of Article IV, the
taxpayer, by written notice to the Commaission and to
each party State or subdivision thereof that would be
affected, may secure arbitration of an apportionment
or allocation if he is dissatisfied with the final ad-
ministrative determination of the tax agency of the
State or subdivision with respect thereto on the
ground that it would subject him to double or multi-
ple taxation by two or more party States or subdivi-
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sions thereof. Each party State and subdivision
thereof hereby consents to the arbitration as provid-
ed herein, and agrees to be bound thereby.

4. The Arbitration Board shall be composed of
one person selected by the taxpayer, one by the agen-
cy or agencies involved, and one member of the
Commission’s Arbitration Panel. If the agencies in-
volved are unable to agree on the person to be select-
ed by them, such person shall be selected by lot from
the total membership of the Arbitration Panel. The
two persons selected for the Board in the manner
provided by the foregoing provisions of this para-
graph shall jointly select the third member of the
Board. If they are unable to agree on the selection,
the third member shall be selected by lot from among
the total membership of the Arbitration Panel. No
member of a Board selected by lot shall be qualified
to serve if he is an officer or employee of or is other-
wise affiliated with any party to the arbitration pro-
ceeding. Residence within the jurisdiction of a party
to the arbitration proceeding shall not constitute af-
filiation within the meaning of this paragraph.

5. The Board may sit in any State or subdivision
party to the proceeding, in the State of the taxpayer’s
incorporation, residence or domicile, in any State in
which the taxpayer does business, or in any place
that it finds most appropriate for gaining access to
evidence relevant to the matter before it.

6. The Board shall give due notice of the times
and places of its hearings. The parties shall be enti-
tled to be heard, to present evidence, and to examine
and cross-examine witnesses. The Board shall act by
majority vote.
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7. The Board shall have power to administer
oaths, take testimony, subpoena and require the at-
tendance of witnesses and the production of ac-
counts, books, papers, records, and other documents,
and issue commissions to take testimony. Subpoenas
may be signed by any member of the Board. In case
of failure to obey a subpoena, and upon application
by the Board, any judge of a court of competent ju-
risdiction of the State in which the Board is sitting or
in which the person to whom the subpoena is di-
rected may be found may make an order requiring
compliance with the subpoena, and the court may
punish failure to obey the order as a contempt.

8. Unless the parties otherwise agree, the ex-
penses and other costs of the arbitration shall be as-
sessed and allocated among the parties by the Board
in such manner as it may determine. The Commis-
sion shall fix a schedule of compensation for Arbitra-
tion Board members and of other allowable expenses
and costs. No officer or employee of a State or local
government who serves as a member of a Board shall
be entitled to compensation therefor unless he is re-
quired on account of his service to forego the regular
compensation attaching to his public employment,
but any such Board member shall be entitled to ex-
penses.

9. The Board shall determine the disputed appor-
tionment or allocation and any matters necessary
thereto. The determinations of the Board shall be fi-
nal for purposes of making the apportionment or al-
location, but for no other purpose.

10. The Board shall file with the Commission and
with each tax agency represented in the proceeding:
the determination of the Board; the Board’s written
statement of its reasons therefor; the record of the
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Board’s proceedings; and any other documents re-

quired by the arbitration rules of the Commission to
be filed.

11. The Commission shall publish the determina-
tions of Boards together with the statements of the
reasons therefor.

12. The Commission shall adopt and publish
rules of procedure and practice and shall file a copy
of such rules and of any amendment thereto with the
appropriate agency or officer in each of the party
States.

13. Nothing contained herein shall prevent at
any time a written compromise of any matter or mat-
ters in dispute, if otherwise lawful, by the parties to
the arbitration proceedings.

Article X. Entry Into Force and Withdrawal.

1. This compact shall enter into force when en-
acted into law by any seven States. Thereafter, this
compact shall become effective as to any other State
upon its enactment thereof. The Commission shall
arrange for notification of all party States whenever
there is a new enactment of the compact.

2. Any party State may withdraw from this com-
pact by enacting a statute repealing the same. No
withdrawal shall affect any liability already incurred
by or chargeable to a party State prior to the time of
such withdrawal.

3. No proceeding commenced before an Arbitra-
tion Board prior to the withdrawal of a State and to
which the withdrawing State or any subdivision
thereof is a party shall be discontinued or terminated
by the withdrawal, nor shall the Board thereby lose
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jurisdiction over any of the parties to the proceeding
necessary to make a binding determination therein.

Article XI. Effect on Other Laws
and Jurisdiction.

Nothing in this compact shall be construed to:

(a) Affect the power of any State or subdivision
thereof to fix rates of taxation, except that a party
State shall be obligated to implement Article III 2 of
this compact.

(b) Apply to any tax or fixed fee imposed for the
registration of a motor vehicle or any tax on motor
fuel, other than sales tax; provided that the defini-
tion of “tax” in Article VIII 9 may apply for the pur-
poses of that Article and that the Commission’s pow-
ers of study and recommendation pursuant to Article
VI 3 may apply.

(¢) Withdraw or limit the jurisdiction of any State
or local court or administrative officer or body with
respect to any person, corporation or other entity or
subject matter, except to the extent that such juris-
diction is expressly conferred by or pursuant to this
compact upon another agency or body.

(d) Supersede or limit the jurisdiction of any court
of the United States.

Article XII. Construction and Severability.

This compact shall be liberally construed so as to
effectuate the purposes thereof. The provisions of
this compact shall be severable and if any phrase,
clause, sentence, or provision of this compact is de-
clared to be contrary to the constitution of any State
or of the United States or the applicability thereof to
any government, agency, person or circumstance is
held invalid, the validity of the remainder of this
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compact and the applicability thereof to any govern-
ment, agency, person or circumstance shall not be af-
fected thereby. If this compact shall be held contrary
to the constitution of any State participating therein,
the compact shall remain in full force and effect as to
the remaining party States and in full force and ef-
fect as to the State affected as to all severable mat-
ters.



