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substantially more likely than the judge to reliably
reflect community feelings on the need for a retribu-
tive response to the offender and the offense.”).

That Alabama’s capital sentencing scheme impli-
cates the fundamental fairness of the trial is all the
more stark because this life-and-death decision is be-
ing made by judges facing intense electoral pressure.
See Equal Justice Initiative, The Death Penalty in Al-
abama: Judge Override 4, 8, 16 (July 2011), available
at http:/eji.org/sites/default/files/death-penalty-in-ala
bama-judge-override.pdf (last visited Oct. 16, 2016)
(“[Rlecent studies show that elections exert signifi-
cant direct influence on decision-making in death pen-
alty cases.”; “[Plolitical pressure injects unfairness
and arbitrariness into override decisions. .. .”); Paul
Brace & Brent D. Boyea, State Public Opinion, the
Death Penalty, and the Practice of Electing Judges,
52 Am. J. Pol. Sci. 360, 370 (2008) (“[E]lections and
strong public opinion [in support of capital punish-
ment] exert a notable and significant direct influence
on judge decision making in [capital] cases ... .”); Ka-
rin E. Garvey, Eighth Amendment—the Comnstitu-
tionality of the Alabama Capital Sentencing Scheme,
86 J. Crim. L. & Criminology 1411, 1434-35 (1996)
(observing the political pressure on elected judges to
support the death penalty “simply increases the arbi-
trariness of the sentences imposed by Alabama judg-
es”); Stephen B. Bright & Patrick J. Keenan, Judges
and the Politics of Death: Deciding Between the Bill
of Rights and the Next Election in Capital Cases, T5
B.U. L. Rev. 759, 792-93 (1995) (observing “[t]he polit-
ical liability facing judges who enforce the Bill of
Rights in capital cases undermines the independence,
integrity, and impartiality of the state judiciary”).
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For these reasons, Hurst represents a watershed
rule and must be applied retroactively to Mr. Arthur’s
claims.
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CONCLUSION

For the forgoing reasons, Mr. Arthur’s Petition for
Writ of Certiorari should be granted.

Respectfully submitted, \(\ M

AS HAN
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APPENDIX A
IN THE SUPREME COURT OF ALABAMA
November 2, 2016
1951985

Ex parte Thomas Douglas Arthur. PETITION FOR
WRIT OF CERTIORARI TO THE COURT OF
CRIMINAL APPEALS (In re: Thomas Douglas
Arthur v. State of Alabama) (Jefferson Circuit Court:
CC-87-577; Criminal Appeals: CR-91-0718).

ORDER

The Petition to Vacate or Stay Order of Execution
filed by Thomas Douglas Arthur on November 1,
2016, having been submitted to this Court,

IT IS ORDERED that the Petition to Vacate or
Stay Order of Execution is DENIED.

Stuart, Bolin, Parker, Shaw, Main, and Bryan,
JJ., concur.

Murdock, J., dissents.

I, Julia Jordan Weller, as Clerk of the Supreme
Court of Alabama, do hereby certify that the
foregoing is a full, true, and correct copy of the
instrument(s) herewith set out as same appear(s)
of record in said Court.

(1a)
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IN THE SUPREME COURT OF ALABAMA

November 2, 2016

Witness my hand this 2nd day of November,
2016.

/s/ Julia Jordan Weller

Clerk, Supreme Court of Alabama
cc:
D. Scott Mitchell
James H. Hard IV
J. Scott Vowell
Jefferson County Circuit Clerk’s Office
LaJuana Davis
Suhana S. Han
Arnold Levine
Sara L. Manaugh
Jennifer L. Parkinson
John P. Rall
Jordan T. Razza
Bryan Allen Stevenson
Bill Pryor
Luther Strange
James Clayton Crenshaw
Kathryn D. Hubbard
Andy Scott Poole
Jason Kreag
Peter J. Neufeld
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APPENDIX B

IN THE CIRCUIT COURT OF JEFFERSON
COUNTY, ALABAMA TENTH JUDICIAL
CIRCUIT CRIMINAL DIVISION

STATE OF ALABAMA

VS CASE NO. CC87-577

N N N N

THOMAS DOUGLAS
ARTHUR

ORDER OF THE COURT ON
IMPOSITION OF THE DEATH PENALTY

Defendant Arthur was charged by indictment-
reindictment returned August 29, 1991, by the
Colbert County grand jury, charging defendant in a
two-count indictment with Capital Murder.

Count I concerned the intentional murder by one
previously convicted of murder in the twenty years
preceding the instant offense. Count II concerned an
intentional murder for pecuniary or other valuable
consideration.

The case was submitted to the jury on Count I
only, the jury being charged on the capital offense,
felony murder and manslaughter.

The jury deliberated for about three hours and
thirty-five minutes returning a verdict of guilty of the
capital offense charged.
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Second stage commenced shortly after the return
of the verdict and conferencing with attorneys, no
testimony was adduced. The relevant portions of the
guilt portions of the trial were adopted per §13A-5-
45(c). Written exhibits for the defense were admitted,
chiefly concerning defendant’s exemplary conduct as
a state prisoner.

Opening statements were waived. In closing,
Honorable Harold Walden, chief counsel for the
defendant, implored jury to return a verdict advising
life without parole, highlighting that Theresa
Rowland and Theron McKinney, participants in the
murder according to the state’s theory of the case,
were never arrested for this crime. The defendant
implored the jury to return a verdict advising death —
reasoning that his chances at achieving a reversal,
new trial and ultimate acquittal would be enhanced by
the careful appellate scrutiny mandated in death
cases by §13A-5-53.

The jury was charged, virtually verbatim from the
Pattern Jury Instructions, supplemented in 1989 by
the Honorable Ed Carnes.

The jury was allowed to consider one aggravating
circumstance, i.e., that the capital offense was
committed by a person under sentence of
imprisonment, §13A-5-49(1). At the time of the killing
defendant resided at the Decatur Work Release
Center. See §13A-5-39(7).

At defense request all mitigating circumstances
were submitted to the jury, including the “8th”
embodied in §13A-5-52.
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Additionally, eleven written requested charges
covered in five typed pages submitted by the
defendant’s counsel were allowed to go to the
juryroom at counsel’s request.

The jury deliberated for about one hour before
returning an advisory verdict for death by a vote of
eleven to one.

This court commends the respective attorneys for
putting aside any attempt to emotionally influence the
jury with passion, prejudice or other arbitrary factors
in arriving at their advisory verdict.

The trial record abundantly supports the court’s
finding that the jury’s advisory verdict was not
imposed under the influence of passion, prejudice or
any arbitrary factor.

The case was continued to January 24, 1992 for
final sentencing and a pre sentence report was
ordered.

BACKGROUND

Defendant Arthur was first indicted in Colbert
County in April, 1982 for the capital murder of Troy
Wicker, Jr. The case tried in February, 1983 to a
conviction, death sentence and reversal, see Ex Parte
Arthur, 472 So.2d 665, Supreme Court of Alabama,
reversing on grant of certiorari, rehearing denied
May 10, 1985.

Arthur was retried in May, 1987, second trial being
conducted in Jefferson County via a change of venue.
Again, Arthur was convicted and sentenced to death.
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The Court of Criminal Appeals reversed, the
opinion being released May 25, 1990. Certificate of
Reversal ensued, dated February 27, 1991, see Arthur
vs. State, 575 So.2d 1165.

In June, 1990 the Colbert County trial judge had
recused himself, the case being assigned to the
undersigned on May 21, 1991. The case was initially
set for trial September 30, 1991 but continued at
defense request until November 4, 1991 and finally to
December 2, 1991.

Trial commenced Monday, December 2, 1991 and
concluded December 5, 1991 with the jury’s advisory
verdict. The jury was selected on Monday, December
2nd and allowed to disperse to their respective homes
via a limited separation agreement. Commencing
Tuesday, December 3rd, the jury was sequestered
throughout the entire proceedings per §13A-5-44.

Two highly distinguished Birmingham attorneys
had been appointed to represent the defendant. Open
file discovery was practiced from the inception as
approved in Ex Parte Monk, 557 So.2d 832.

The previous trial transcripts, the physical exhibits
in the clerk’s office, the materials in possession of
prior counsel, materials in possession of the district
attorney and, of course, the appellate decisions
referenced above, including Wicker vs. State, 433
So.2d 1190, were among the abundant materials
available to counsel for this third trial.

Funds for a private investigator were approved,
defendant was permitted to act as co counsel at all
stages.
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At defendant’s request at beginning of the jury
trial one of the court appointed attorneys was relieved
of duty to actively represent defendant but continued
to represent defendant in a “stand by” capacity.

The Honorable Joe Walden was appointed to assist
his father, the Honorable Harold Walden, in the
defense of the case and sat at the counsel table
throughout the evidentiary portions of the litigation.

FINDINGS OF FACT FROM TRIAL

State’s case:

Thirteen witnesses testified for the state, the
state’s case being bottomed on the testimony of
accomplice Judy Wicker, Wicker having been indicted
and convicted by jury verdict for the intentional
murder of her husband, Troy Wicker.

Wicker’s conviction and life sentence were affirmed
in May, 1983 at Mary Jewel Wicker vs. State, 433
So.2d 1190. Wicker was in state custody when she
testified on Wednesday of the trial week.

Preceding Wicker’s testimony:

Eddie Lang, sergeant with Muscle Shoals Police
Department testified about observations of Ms.
Wicker’s movements on the morning of the killing,
February 1, 1982 and his observations at the house
where the deceased was murdered;

Joseph Gary Wallace of Department of Forensic
Sciences, lab director in Florence in 1982, testified
about his observations at the scene, the gathering and
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transfer of physical items from a certain Buick
Riviera vehicle;

Brent Wheeler and John Kilbourne of the
Huntsville forensies lab testified about lab
procedures;

Joel Reagan, who ran a mobile home sales lot
testified about the defendant’s employment at his
place of business;

Talmadge Sterling, correctional officer at the
Decatur Work Release Center, testified about
defendant’s residency at the center as did Pat
Halliday, employed at the center, who testified about
a discrepancy in the defendant’s payroll records;

Pat Yarbrough Green who testified that she
became acquainted with defendant at Cher’s Lounge
(Ms. Green was employed at Cher’s Lounge in
“parole” status, having suffered several felony
convictions); that defendant wanted to talk privately
at the lounge; that in the kitchen he asked the
witness, “Can you get me some bullets? Has to be .22
calibre mini mag long rifles.”; that she enlisted the
services of a third person to go across the street to
buy the bullets; that the defendant gave her $10.00 for
the bullets; that while waiting on the delivery of the
bullets the defendant stated “someone will be killed in
Tennessee. Don’t worry, it won’t be traced to us.”;
also, that defendant asked witness if she had access to
“jars” or knockout pills and asked if she knew where
defendant could get some jars/pills; that she gave the
.22 bullets to the defendant;
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Debra Lynn Phillips Tynes, manager of Cher’s
Lounge and defendant’s paramour, states that on the
day of the killing defendant was late for a lunch date,
that ultimately defendant and she went for a car ride
across the Tennessee River Bridge; that defendant
stopped the car and threw into the river a “plain black
garbage bag” wrapped in a sheet, stating that “I want
to get rid of some old memories”;

Dr. Pirl, toxicologist, stated that there was no
ethanol in the deceased’s body nor could he detect any
narcotics;

Dr. Aquilar testified as to cause of death; that
deceased was shot at close range through the closed
right eye;

James Otis Garrard, clerk of the circuit court of
Marion County, testified re Court’s Exhibit #40,
court documentation reflective of defendant’s prior
conviction for 2nd° murder.

Judy Wicker, who at the time of her testimony in
the latest trial resided at a work release center in
Wetumpka, serving a life sentence as accomplice to
her husband’s murder, stated that she lived in Muscle
Shoals in 1982 with her husband, their two sons, ages
five and seven, and a daughter by a prior marriage;
that Troy, her husband, worked on a barge as an
engineer; that her marriage(s) to Troy had been
marked by intermittent discord; that Troy and her
sister, Theresa, did not get along; that Theresa’s
boyfriend was Theron McKinney; that she met Arthur
when they were young and worked with him at
Tidwell Homes; that she and Theresa discussed
killing Troy in early 1981; that several conversations
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occurred between she and Theresa re killing Troy;
that there was $90,000 worth of life insurance on
Troy’s life; that the defendant Arthur called her by
phone and stated “I'm hired to do a job - kill your
husband”; that about one week after the phone call
she and Arthur met at Arthur’s father’s house or at
Reagan’s Mobile Homes; that there were sexual
encounters between she and Arthur; that she knew
the day of February 1 that this was the day her
husband was to be killed; that the night preceding the
killing she, her husband and Theresa had a drinking
party at the Wicker home; that she dropped the
children at school on February 1, meets up with her
sister, finally getting together with Theresa “out by
the airport”; that Theresa was driving a Riviera; that
defendant was with her, “made up” to look like a black
man - face blackened, wearing an Afro wig and
gloves; that Arthur got out of Theresa’s car and into
her car; that she smelled alcohol on his breath; that he
had a pistol plus a garbage bag; that en route to the
Wicker home she asked Arthur not to “do it”, “I’ll
give you money or whatever”; that Arthur stated “the
SOB deserves to die”; that she had left her husband in
bed asleep; that upon entering the house defendant
began destroying things. “We went to the bedroom, I
ran but I heard the shot. I ran to the utility room — - -
“; further, that she ended up in the den, receiving a
blow to the head “battering my head badly, knocking
out some teeth, upper lip cut up into my nose. I didn’t
have an upper lip.”; that previously it had been
established that she was to say that her and Troy’s
home was burglarized and she was assaulted by a
black man; the first persons she saw upon regaining
consciousness were her sister and a detective; that
after the killing she and Arthur continued to talk, go
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places together; that upon receipt of the insurance
money witness paid Arthur $10,000, paid her sister,
Theresa, $6,000 and Theron McKinney received some
jewelry and a Trans Am automobile.

Witness Wicker was thoroughly cross examined by
Mr. Walden as to the prior contradictory statements
she had made to the police and under oath at her trial,
as to what she expected to gain from testifying.

The defense case featured four witnesses:
Officer Coan, a scene witness;

Bruce Carrol, an inmate at St. Clair prison who
stated he lost $6,500 to the defendant in a poker
game;

Ronald Spears, an inmate at West Jefferson prison
who stated that Patsy Yarbrough Green had
previously stated to him “the cops told me to lie on
Tommy re the 22 bullets”;

Gene Moon, residing in the Cullman County jail,
stated that “inmate Murry gave me an envelope with
$2,000 in it and I put it in Tommy’s coat”, thus
accounting for the defendant’s possession of an
inordinate amount of currency at the work release
center.

The defendant did not testify.

Pursuant to §13A-5-47(d) the court makes the
following findings concerning aggravating and
mitigating circumstances.

§13A-5-49. Aggravating Circumstances
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1) The capital offense was committed by a person
under sentence of imprisonment.

Does exist. On February 1, 1982 defendant resided
at the Decatur Work Release Center, serving a life
term for murder in the second degree. This
evidence is uncontroverted and is evidenced in part
via the testimony of witnesses Talmadge Sterling and
Pat Halliday and James Otis Garrard re Exhibit 840.

2) The defendant was previously convicted of
another capital offense or a felony involving the use or
threat of violence to the person.

Does not apply - having found existence of 1)
above.

3) The defendant knowingly created a great risk of
death to many persons.

Does not exist.

4) The capital offense was committed while the
defendant was engaged or was an accomplice in the
commission of, or an attempt to commit, or flight after
committing, or attempting to commit, rape, robbery,
burglary or kidnapping.

Does not exist.

5) The capital offense was committed for the
purpose of avoiding or preventing a lawful arrest or
effecting an escape from custody.

Does not exist.
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6) The capital offense was committed for pecuniary
gain.

Does not exist

7) The capital offense was committed to disrupt or
hinder the lawful exercise of any governmental
function or the endorcement of laws.

Does not exist.

8) The capital offense was especially heinous,
atrocious or cruel compared to other capital offenses.

Does not exist.

The court finds no other aggravating
circumstances to exist.

§13A-5-51. Mitigating Circumstances -
Generally.

1) The defendant has no significant history of prior
criminal activity.

Does not apply. See presentence reports dated
May 27, 1987 and January 16, 1992.

2) The capital offense was committed while the
defendant was under the influence of extreme mental
or emotional disturbance.

Does not exist. There has been no evidence
whatsoever that suggests that defendant was
mentally or emotionally impaired or disturbed at any
time previous to February 1, 1982 or subsequent
thereto.
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3) The victim was a participant in the defendant’s
conduet or consented to it.

Does not exist. The evidence strongly suggests
that the deceased was asleep in bed when shot
through the right eye.

4) The defendant was an accomplice in the capital
offense committed by another person and his
participation was relatively minor.

Does not apply. The defendant was the trigger
man, shooting the deceased over the alleged
protestations of accomplice Wicker.

5) The defendant acted under extreme duress or
under the substantial domination of another person.

Does not apply.

6) The capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to
the requirements of law was substantially impaired.

Does not apply. Wicker’s testimony that she
smelled alcohol on defendant’s breath the morning of
the killing does not mitigate the defendant’s
culpability.

7) The age of the defendant at the time of the
crime.

Does not apply. Defendant’s date of birth is
December 20, 1941, thus defendant was forty years of
age on February 1, 1982, the date of the offense.
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§13A-5-52. Same — Inclusion of defendant’s
character, record, etc.

In addition to the mitigating circumstances
specified in §13A-5-51, mitigating circumstances shall
include any aspect of a defendant’s character or
record and any of the circumstances of the offense
that the defendant offers as a basis for a sentence of
life imprisonment without parole instead of death, and
any other relevant mitigating circumstance which the
defendant offers as a basis for a sentence of life
imprisonment without parole instead of death.

Does exist.

The unquestioned culpability of Theresa Rowland
and Theron McKinney as accomplices to defendants
Arthur and Judy Wicker according to the state’s
theory of the case and the state’s inability to
prosecute Rowland and McKinney offer a basis for a
sentence of life without parole instead of death.

In conclusion, the court finds that the aggravating
circumstance noted above weighted against the
mitigating circumstance noted above compel the court
to uphold the jury’s advisory verdict affixing
punishment at death.

DONE and ORDERED this 24th day of January,
1992.

/s/ James H. Hard

James H. Hard
Circuit Judge
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APPENDIX C

ALABAMA CODE SECTION 13A-5-40
(a) The following are capital offenses:

(1) Murder by the defendant during a kidnapping
in the first degree or an attempt thereof committed
by the defendant.

(2) Murder by the defendant during a robbery in
the first degree or an attempt thereof committed
by the defendant.

(3) Murder by the defendant during a rape in the
first or second degree or an attempt thereof
committed by the defendant; or murder by the
defendant during sodomy in the first or second
degree or an attempt thereof committed by the
defendant.

(4) Murder by the defendant during a burglary in
the first or second degree or an attempt thereof
committed by the defendant.

(5) Murder of any police officer, sheriff, deputy,
state trooper, federal law enforcement officer, or
any other state or federal peace officer of any kind,
or prison or jail guard, while such officer or guard
is on duty, regardless of whether the defendant
knew or should have known the victim was an
officer or guard on duty, or because of some official
or job-related act or performance of such officer or
guard.

(6) Murder committed while the defendant is under
sentence of life imprisonment.
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(7) Murder done for a pecuniary or other valuable
consideration or pursuant to a contract or for hire.

(8) Murder by the defendant during sexual abuse
in the first or second degree or an attempt thereof
committed by the defendant.

(9) Murder by the defendant during arson in the
first or second degree committed by the defendant;
or murder by the defendant by means of explosives
or explosion.

(10) Murder wherein two or more persons are
murdered by the defendant by one act or pursuant
to one scheme or course of conduct.

(11) Murder by the defendant when the victim is a
state or federal public official or former public
official and the murder stems from or is caused by
or is related to his official position, act, or capacity.

(12) Murder by the defendant during the act of
unlawfully assuming control of any aircraft by use
of threats or force with intent to obtain any
valuable consideration for the release of said
aircraft or any passenger or crewmen thereon or to
direct the route or movement of said aircraft, or
otherwise exert control over said aireraft.

(13) Murder by a defendant who has been
convicted of any other murder in the 20 years
preceding the crime; provided that the murder
which constitutes the capital crime shall be murder
as defined in subsection (b) of this section; and
provided further that the prior murder conviction
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referred to shall include murder in any degree as
defined at the time and place of the prior
conviction.

(14) Murder when the victim is subpoenaed, or has
been subpoenaed, to testify, or the vietim had
testified, in any preliminary hearing, grand jury
proceeding, criminal trial or eriminal proceeding of
whatever nature, or civil trial or civil proceeding of
whatever nature, in any municipal, state, or federal
court, when the murder stems from, is caused by,
or is related to the capacity or role of the victim as
a witness.

(15) Murder when the victim is less than fourteen
years of age.

(16) Murder committed by or through the use of a
deadly weapon fired or otherwise used from
outside a dwelling while the victim is in a dwelling.

(17) Murder committed by or through the use of a
deadly weapon while the victim is in a vehicle.

(18) Murder committed by or through the use of a
deadly weapon fired or otherwise used within or
from a vehicle.

(19) Murder by the defendant where a court had
issued a protective order for the victim, against the
defendant, pursuant to Section 30-5-1 et seq., or
the protective order was issued as a condition of
the defendant's pretrial release.

(b) Except as specifically provided to the contrary in
the last part of subdivision (a)(13) of this section, the
terms “murder” and “murder by the defendant” as
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used in this section to define capital offenses mean
murder as defined in Section 13A-6-2(a)(1), but not as
defined in Section 13A-6-2(a)(2) and (3). Subject to the
provisions of Section 13A-5-41, murder as defined in
Section 13A-6-2(a)(2) and (3), as well as murder as
defined in Section 13A-6-2(a)(1), may be a lesser
included offense of the capital offenses defined in
subsection (a) of this section.

(¢) A defendant who does not personally commit the
act of killing which constitutes the murder is not
guilty of a capital offense defined in subsection (a) of
this section wunless that defendant is legally
accountable for the murder because of complicity in
the murder itself under the provisions of Section
13A-2-23, in addition to being guilty of the other
elements of the capital offense as defined in
subsection (a) of this section.

(d) To the extent that a erime other than murder is an
element of a capital offense defined in subsection (a)
of this section, a defendant's guilt of that other crime
may also be established under Section 13A-2-23.
When the defendant's guilt of that other crime is
established under Section 13A-2-23, that crime shall
be deemed to have been “committed by the
defendant” within the meaning of that phrase as it is
used in subsection (a) of this section.
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APPENDIX D

ALABAMA CODE SECTION 13A-5-46

(a) Unless both parties with the consent of the court
waive the right to have the sentence hearing
conducted before a jury as provided in Section 13A-5-
44(c), it shall be conducted before a jury which shall
return an advisory verdict as provided by subsection
(e) of this section. If both parties with the consent of
the court waive the right to have the hearing
conducted before a jury, the trial judge shall proceed
to determine sentence without an advisory verdict
from a jury. Otherwise, the hearing shall be
conducted before a jury as provided in the remaining
subsections of this section.

(b) If the defendant was tried and convicted by a jury,
the sentence hearing shall be conducted before that
same jury unless it is impossible or impracticable to
do so. If it is impossible or impracticable for the trial
jury to sit at the sentence hearing, or if the case on
appeal is remanded for a new sentence hearing before
a jury, a new jury shall be impanelled to sit at the
sentence hearing. The selection of that jury shall be
according to the laws and rules governing the
selection of a jury for the trial of a capital case.

(¢) The separation of the jury during the pendency of
the sentence hearing, and if the sentence hearing is
before the same jury which convicted the defendant,
the separation of the jury during the time between
the guilty verdict and the beginning of the sentence
hearing, shall be governed by the law and court rules
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applicable to the separation of the jury during the
trial of a capital case.

(d) After hearing the evidence and the arguments of
both parties at the sentence hearing, the jury shall be
instructed on its function and on the relevant law by
the trial judge. The jury shall then retire to deliberate
concerning the advisory verdict it is to return.

(e) After deliberation, the jury shall return an
advisory verdict as follows:

(1) If the jury determines that no aggravating
circumstances as defined in Section 13A-5-49 exist,
it shall return an advisory verdict recommending
to the trial court that the penalty be life
imprisonment without parole;

(2) If the jury determines that one or more
aggravating circumstances as defined in Section
13A-5-49 exist but do not outweigh the mitigating
circumstances, it shall return an advisory verdict
recommending to the trial court that the penalty be
life imprisonment without parole;

(3) If the jury determines that one or more
aggravating circumstances as defined in Section
13A-5-49 exist and that they outweigh the
mitigating circumstances, if any, it shall return an
advisory verdict recommending to the trial court
that the penalty be death.

(f) The decision of the jury to return an advisory
verdict recommending a sentence of life imprisonment
without parole must be based on a vote of a majority
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of the jurors. The decision of the jury to recommend a
sentence of death must be based on a vote of at least
10 jurors. The verdict of the jury must be in writing
and must specify the vote.

(g) If the jury is unable to reach an advisory verdict
recommending a sentence, or for other manifest
necessity, the trial court may declare a mistrial of the
sentence hearing. Such a mistrial shall not affect the
conviction. After such a mistrial or mistrials another
sentence hearing shall be conducted before another
jury, selected according to the laws and rules
governing the selection of a jury for the trial of a
capital case. Provided, however, that, subject to the
provisions of Section 13A-5-44(c), after one or more
mistrials both parties with the consent of the court
may waive the right to have an advisory verdict from
a jury, in which event the issue of sentence shall be
submitted to the trial court without a recommendation
from a jury.



23a
APPENDIX E

ALABAMA CODE SECTION 13A-5-47

(a) After the sentence hearing has been conducted,
and after the jury has returned an advisory verdict, or
after such a verdict has been waived as provided in
Section 13A-5-46(a) or Section 13A-5-46(g), the trial
court shall proceed to determine the sentence.

(b) Before making the sentence determination, the
trial court shall order and receive a written
presentence investigation report. The report shall
contain the information prescribed by law or court
rule for felony cases generally and any additional
information specified by the trial court. No part of the
report shall be kept confidential, and the parties shall
have the right to respond to it and to present evidence
to the court about any part of the report which is the
subject of factual dispute. The report and any
evidence submitted in connection with it shall be made
part of the record in the case.

(c) Before imposing sentence the trial court shall
permit the parties to present arguments concerning
the existence of aggravating and mitigating
circumstances and the proper sentence to be imposed
in the case. The order of the arguments shall be the
same as at the trial of a case.

(d) Based upon the evidence presented at trial, the
evidence presented during the sentence hearing, and
the presentence investigation report and any evidence
submitted in connection with it, the trial court shall
enter specific written findings concerning the
existence or nonexistence of each aggravating
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circumstance enumerated in Section 13A-5-49, each
mitigating circumstance enumerated in Section 13A-5-
51, and any additional mitigating -circumstances
offered pursuant to Section 13A-5-52. The trial court
shall also enter written findings of facts summarizing
the crime and the defendant's participation in it.

(e) In deciding upon the sentence, the trial court shall
determine whether the aggravating circumstances it
finds to exist outweigh the mitigating circumstances it
finds to exist, and in doing so the trial court shall
consider the recommendation of the jury contained in
its advisory verdict, unless such a verdict has been
waived pursuant to Section 13A-5-46(a) or 13A-5-
46(g). While the jury's recommendation concerning
sentence shall be given consideration, it is not binding
upon the court.
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APPENDIX F

ALABAMA CODE SECTION 13A-5-49
Aggravating circumstances shall be the following:

(1) The capital offense was committed by a person
under sentence of imprisonment;

(2) The defendant was previously convicted of another
capital offense or a felony involving the use or threat
of violence to the person;

(3) The defendant knowingly created a great risk of
death to many persons;

(4) The capital offense was committed while the
defendant was engaged or was an accomplice in the
commission of, or an attempt to commit, or flight after
committing, or attempting to commit, rape, robbery,
burglary or kidnapping;

(5) The capital offense was committed for the purpose
of avoiding or preventing a lawful arrest or effecting
an escape from custody;

(6) The capital offense was committed for pecuniary
gain;

(7) The capital offense was committed to disrupt or
hinder the lawful exercise of any governmental
function or the enforcement of laws;

(8) The capital offense was especially heinous,
atrocious, or cruel compared to other capital offenses;
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(9) The defendant intentionally caused the death of
two or more persons by one act or pursuant to one
scheme or course of conduct; or

(10) The capital offense was one of a series of
intentional killings committed by the defendant.



27a
APPENDIX G

ALABAMA CODE SECTION 13A-5-51

Mitigating circumstances shall include, but not be
limited to, the following:

(1) The defendant has no significant history of prior
criminal activity;

(2) The capital offense was committed while the
defendant was under the influence of extreme mental
or emotional disturbance;

(3) The victim was a participant in the defendant's
conduct or consented to it;

(4) The defendant was an accomplice in the capital
offense committed by another person and his
participation was relatively minor;

(5) The defendant acted under extreme duress or
under the substantial domination of another person;

(6) The capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to
the requirements of law was substantially impaired;
and

(7) The age of the defendant at the time of the crime.
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APPENDIX H

ALABAMA CODE SECTION 13A-5-52

In addition to the mitigating circumstances specified
in Section 13A-5-51, mitigating circumstances shall
include any aspect of a defendant's character or
record and any of the circumstances of the offense
that the defendant offers as a basis for a sentence of
life imprisonment without parole instead of death, and
any other relevant mitigating circumstance which the
defendant offers as a basis for a sentence of life
imprisonment without parole instead of death.



