
 

 

No. _________ 

================================================================ 

In The 

Supreme Court of the United States 

---------------------------------  --------------------------------- 

HAYDEN HUSE, 

Petitioner,        

v. 

THE STATE OF TEXAS, 

Respondent.        

---------------------------------  --------------------------------- 

On Petition For Writ Of Certiorari To 
The Court Of Criminal Appeals Of Texas 

---------------------------------  --------------------------------- 

PETITION FOR WRIT OF CERTIORARI 

---------------------------------  --------------------------------- 

ALLISON CLAYTON 
Counsel of Record 
THE LAW OFFICE OF 
 B. ALLISON CLAYTON 
P.O. Box 64752 
Lubbock, Texas 79464 
806-773-6889 
888-688-4515 (facsimile) 
Allison@ 
 AllisonClaytonLaw.com 

CHUCK LANEHART
CHAPPELL, LANEHART & 
 STANGL, P.C. 
1217 Avenue K 
Lubbock, Texas 79401 
806-765-7370 
806-765-8150 (facsimile) 
ChuckLanehart@Lubbock
 CriminalDefense.com 

================================================================ 
COCKLE LEGAL BRIEFS (800) 225-6964 

WWW.COCKLELEGALBRIEFS.COM 



i 

 
QUESTIONS PRESENTED 

 

 

Does HIPAA, along with other state and federal regu-
lations, provide the basis for an individual’s reasonable 
expectation of privacy in his medical records sufficient 
to invoke Fourth Amendment protections? 

Does HIPAA preempt Texas’s law that a prosecutor 
may independently obtain the medical records of a 
person suspected of committing a crime because 
there is no reasonable expectation of privacy in those 
records? 

 



ii 

 
TABLE OF CONTENTS 

Page 

 

QUESTIONS PRESENTED ................................  i 

TABLE OF CONTENTS ......................................  ii 

TABLE OF AUTHORITIES .................................  v 

OPINIONS BELOW .............................................  1 

JURISDICTION ...................................................  1 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED ...............................  1 

STATEMENT OF THE CASE..............................  4 
 A.   Factual History ..........................................  4 
 B.   Procedural History ....................................  6 
REASONS FOR GRANTING THE PETITION .....  7 
 A.   State and Federal Courts Are Deeply Di-

vided on the Issue ......................................  7 
1.   Jurisdictions where there is a reason-

able expectation of privacy in the po-
tentially inculpatory medical records 
of a person suspected of committing a 
crime ....................................................  8 
a.  State caselaw ..................................  8 
b.  Federal caselaw ..............................  10 

2.   Jurisdictions where there is not a rea-
sonable expectation of privacy in the 
potentially inculpatory medical rec-
ords of a person suspected of commit-
ting a crime ..........................................  14 
a.  State caselaw ..................................  14 
b.  Federal caselaw ..............................  16 



iii 

 
TABLE OF CONTENTS – Continued 

Page 

 

 B.   The Decisions of State and Federal Courts 
Create Tension With Federal Law and 
This Court’s Prior Rulings ........................  17 

1.   This Court’s prior rulings indicate the 
Constitution affords medical records a 
great degree of privacy ........................  18 

2.   Congress has recognized the great de-
gree of privacy Americans place in 
their medical records ...........................  19 

 C.   The Decision of the Court Below Was 
Wrong Because the Search of Petitioner’s 
Medical Records Was Not Reasonable .......  21 

 D.   HIPAA Preempts Texas Law .....................  22 

1.   Texas law permitting a prosecutor to 
obtain medical records via a sham 
grand jury subpoena is contrary to 
HIPAA’s provision, which contemplates 
only a true grand jury subpoena .........  23 

2.   Texas law is contrary to provisions of 
HIPAA forbidding disclosure of entire 
medical records to law enforcement of-
ficials ...................................................  26 

CONCLUSION .....................................................  29 
  



iv 

 
TABLE OF CONTENTS – Continued 

Page 

 

Appendix Index 

Opinion, Court of Criminal Appeals of Texas, 
(delivered April 13, 2016) ........................................ 1a 

Memorandum Opinion, Court of Appeals Sev-
enth District of Texas at Amarillo (filed March 
6, 2014) .................................................................. 37a 

Denial of Rehearing, Court of Criminal Appeals 
of Texas (filed June 15, 2016) ............................... 61a 

 



v 

 
TABLE OF AUTHORITIES 

Page 

 

CASES 

Anderson v. Romero, 72 F.3d 518 (7th Cir. 1995) ....... 13 

Birchfield v. North Dakota, 136 S.Ct. 2160, 195 
L.Ed.2d 560 (2016) .................................................. 22 

Chapman v. United States, 365 U.S. 610, 81 S.Ct. 
776, 5 L.Ed.2d 828 (1961) ................................. 21, 26 

Curry v. State, 808 S.W.2d 481 (Tex. Crim. App. 
1991) ........................................................................ 23 

Doe v. Broderick, 225 F.3d 440 (4th Cir. 2000) ..... 12, 13 

Doe v. City of New York, 15 F.3d 264 (2d Cir. 
1994) ........................................................................ 13 

Douglas v. Dobbs, 419 F.3d 1097 (10th Cir. 
2005) .................................................................. 11, 12 

Ferguson v. City of Charleston, 532 U.S. 67, 121 
S.Ct. 1281, 149 L.Ed.2d 205 (2001) ........................ 18 

Garcia-Velazquez v. Frito Lay Snacks Carib-
bean, 358 F.3d 6 (1st Cir. 2004) ............................... 24 

Jarvis v. Wellman, 52 F.3d 125 (6th Cir. 1995) .......... 16 

Johnson v. California, 545 U.S. 162, 125 S.Ct. 
2410, 162 L.Ed.2d 129 (2005) ................................. 17 

McClellon v. Lone Star Gas Co., 66 F.3d 98 (5th 
Cir. 1995) ................................................................. 24 

Michigan v. Tyler, 436 U.S. 499, 98 S.Ct. 1942, 56 
L.Ed.2d 486 (1978) .................................................. 22 

Minnesota v. Carter, 525 U.S. 83, 119 S.Ct. 469, 
142 L.Ed.2d 373 (1998) ........................................... 17 



vi 

 
TABLE OF AUTHORITIES – Continued 

Page 

 

Missouri v. McNeely, 133 S.Ct. 1552, 185 L.Ed.2d 
696 (2013) .................................................... 10, 18, 19 

Oregon Prescription Drug Monitoring Program 
v. U.S. Drug Enf’t Admin., 998 F.Supp.2d 957 
(D. Or. 2014) ............................................................. 12 

Pennsylvania v. Shaw, 564 Pa. 617, 770 A.2d 295 
(2001) ......................................................................... 9 

People v. Perlos, 436 Mich. 305, 462 N.W.2d 310 
(1990) ....................................................................... 15 

Rakas v. Illinois, 439 U.S. 128, 99 S.Ct. 421, 58 
L.Ed.2d 387 (1978) .................................................. 17 

Rezzonico v. H & R Block, Inc., 182 F.3d 144 (2d 
Cir. 1999) ................................................................. 24 

State v. Davis, 161 N.H. 292, 12 A.3d 1271 
(2010) ....................................................................... 15 

State v. Dolan, 283 Mont. 245, 940 P.2d 436 
(1997) ................................................................... 9, 18 

State v. Eichhorst, 879 N.E.2d 1144 (Ind. Ct. 
App. 2008) ................................................................ 15 

State v. Hartmetz, No. 1510007362, 2016 WL 
3752564 (Del. Super. Ct. July 6, 2016) ................... 16 

State v. Johnson, 814 So.2d 390 (Fla. 2002) ................. 9 

State v. Little, 23 N.E.3d 237 (Ohio Ct. App. 
2014) ........................................................................ 10 

State v. Skinner, 10 So.3d 1212 (La. 2009) ............ 8, 10 

State v. Wiedeman, 286 Neb. 193, 835 N.W.2d 
698 (2013) ................................................................ 15 



vii 

 
TABLE OF AUTHORITIES – Continued 

Page 

 

Tims v. State, 711 So.2d 1118 (Ala. Crim. App. 
1997) ........................................................................ 16 

Tucson Woman’s Clinic v. Eden, 379 F.3d 531 
(9th Cir. 2004) .................................................... 13, 14 

U.S. v. Attson, 900 F.2d 1427 (9th Cir. 1990) .............. 14 

United States v. Jacobsen, 466 U.S. 109, 104 
S.Ct. 1652, 80 L.Ed.2d 85 (1984) ............................ 17 

United States v. Jones, 132 S.Ct. 945, 181 
L.Ed.2d 911 (2012) .................................................. 17 

United States v. Unger, 700 F.2d 445 (8th Cir. 
1983) ........................................................................ 24 

Wehrenberg v. State, 416 S.W.3d 458 (Tex. Crim. 
App. 2013) ................................................................ 24 

Whalen v. Roe, 429 U.S. 589, 97 S.Ct. 869, 51 
L.Ed.2d 64 (1977) .............................................. 13, 18 

 
CONSTITUTIONAL PROVISIONS 

FLA. CONST. art. I, § 23 ................................................ 10 

Fourth Amendment to the United States 
Constitution .................................................... passim 

MONT. CONST. art. II, § 10 ............................................. 9 

PA. CONST. art. I, § 8 ..................................................... 9 

 
STATUTES 

28 U.S.C. § 1257(a) ........................................................ 1 
42 U.S.C. § 1983 .......................................................... 11 
TEX. CODE CRIM. PROC. ANN. art. 20.10 ........................ 5 



viii 

 
TABLE OF AUTHORITIES – Continued 

Page 

 

OTHER AUTHORITIES 

45 C.F.R. § 160.202 ........................................... 4, 23, 27 

45 C.F.R. § 160.203 ........................................... 3, 22, 26 

45 C.F.R. § 164.103 ..................................................... 25 

45 C.F.R. § 164.512(f ) ............................................. 3, 27 

45 C.F.R. § 164.512(f)(1)(ii) ............................. 25, 26, 27 

45 C.F.R. § 164.512(f)(1)(ii)(A) .................................... 24 

45 C.F.R. § 164.512(f)(2) ............................................. 28 

45 C.F.R. § 164.512(f)(2)(i) .......................................... 28 

45 C.F.R. § 164.512(f )(2)(ii) ........................................ 28 

Justice Brennan, Some thoughts on the Supreme 
Court’s Workload, 66 JUDICATURE 230 (1983) ........... 7 

Standards for Privacy of Individually Identifia-
ble Health Information, Final Rule, 65 Fed. 
Reg. 82,462 (Dec. 28, 2000) ............................... 20, 27 



1 

 

 Petitioner Hayden Huse respectfully petitions for 
a Writ of Certiorari to review the judgment of the 
Texas Court of Criminal Appeals. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The opinion of the Texas Court of Criminal Ap-
peals (Pet. App. (App.) 1a) can be found at 419 S.W.3d 
833 (Tex. Crim. App. 2016). The opinion of the Court of 
Criminal Appeals denying rehearing is unreported. Id. 
61a. The opinion of the state intermediate court of ap-
peals is not published but can be found at 2014 WL 
931265. Id. 39a. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The judgment of the Texas Court of Criminal 
Appeals was entered on April 13, 2016. The court 
denied rehearing and issued its mandate in the case 
on June 15, 2016. On September 12, 2016, the Court 
granted a thirty-day extension of the filing deadline for 
the instant petition. 

 This Court has jurisdiction under 28 U.S.C. § 1257(a). 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

 The Fourth Amendment to the United States Con-
stitution is implicated in this case. It provides, 
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The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not 
be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or 
affirmation, and particularly describing the 
place to be searched, and the persons or things 
to be seized. 

 Two provisions of the Health Insurance Portabil-
ity and Accountability Act (HIPAA) are also implicated 
in this case. The first provision deals with permitted 
disclosure of medical records. It establishes, 

A covered entity may disclose protected 
health information for a law enforcement pur-
pose to a law enforcement official if the condi-
tions in paragraphs (f )(1) through (f )(6) of 
this section are met, as applicable. 

(1) Permitted disclosures: Pursuant to pro-
cess and as otherwise required by law. A cov-
ered entity may disclose protected health 
information: 

... 

(ii) In compliance with and as limited by the 
relevant requirements of: 

(A) A court order or court-ordered warrant, 
or a subpoena or summons issued by a judicial 
officer; 

(B) A grand jury subpoena; or 

(C) An administrative request, including an 
administrative subpoena or summons, a civil 
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or an authorized investigative demand, or 
similar process authorized under law, pro-
vided that: 

(1) The information sought is relevant and 
material to a legitimate law enforcement in-
quiry; 

(2) The request is specific and limited in 
scope to the extent reasonably practicable in 
light of the purpose for which the information 
is sought; and 

(3) De-identified information could not rea-
sonably be used. 

45 C.F.R. § 164.512(f ). 

 The second provision of HIPAA implicated in this 
case is the statute’s Preemption Clause and the statute 
containing definitions of words used in the Preemption 
Clause. The relevant portion of the Preemption Clause 
itself states, “[a] standard, requirement, or implemen-
tation specification adopted under this subchapter 
that is contrary to a provision of State law preempts 
the provision of State law.” Id. § 160.203. The defini-
tions statute clarifies, 

Contrary, when used to compare a provision of 
State law to a standard, requirement, or im-
plementation specification adopted under this 
subchapter, means: 

(1) A covered entity or business associate 
would find it impossible to comply with both 
the State and Federal requirements; or 
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(2) The provision of State law stands as an 
obstacle to the accomplishment and execution 
of the full purposes and objectives of part C of 
title XI of the Act, section 264 of Public Law 
104-191, or sections 13400-13424 of Public 
Law 111-5, as applicable. 

... 

State law means a constitution, statute, regu-
lation, rule, common law, or other State action 
having the force and effect of law. 

Id. § 160.202. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

A. Factual History 

 As he was driving alone through the country late 
one night, Mr. Huse lost control of his vehicle and went 
off the road into a ditch. He was taken to the hospital 
for treatment. Approximately three hours after the ac-
cident, a state trooper met with Mr. Huse at the hospi-
tal. Mr. Huse’s injuries made field sobriety testing 
impossible. The trooper, however, smelled alcohol on 
Mr. Huse’s breath and thought his eyes looked red and 
watery. In response to questioning, Mr. Huse told the 
officer he had consumed six to seven beers over the 
course of three hours earlier in the evening. He fin-
ished his last beer approximately two-and-a-half hours 
before the accident. 
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 Given his observations and Mr. Huse’s statements, 
the trooper thought Mr. Huse was perhaps intoxicated 
at the time of the wreck. The trooper asked Mr. Huse 
for a sample of his blood. Mr. Huse refused. He addi-
tionally invoked his right to counsel. Mr. Huse’s refusal 
and invocation of his constitutional rights, however, 
was of no practical consequence. As part of his medical 
treatment, the hospital had already drawn Mr. Huse’s 
blood. Finding potentially inculpatory evidence of Mr. 
Huse’s blood alcohol level was simply a matter of ob-
taining his medical records. 

 The trooper asked a prosecutor for a grand jury 
subpoena of the medical records. The prosecutor did 
not present the case to the grand jury for a subpoena. 
He did not present the case to a magistrate to obtain a 
warrant. In fact, the prosecutor did not do anything on 
the case until March 30, 2010, forty-five days after the 
February 13, 2010, accident. At that time, the prosecu-
tor created a “Grand Jury Subpoena.” The prosecutor 
himself then signed the subpoena as the “foreman.”1 At 
the time, no actual grand jury was investigating the 
case. The grand jury was not even aware any subpoena 
had issued. Mr. Huse was likewise never notified the 
State was requesting his medical records. 

 
 1 In Texas, either “[t]he attorney representing the state, or 
the [grand jury] foreman” may “issue a summons.” TEX. CODE 
CRIM. PROC. ANN. art. 20.10. The Court of Criminal Appeals has 
interpreted this provision to mean a prosecutor has the power to 
unilaterally issue a “grand jury” subpoena without any involve-
ment whatsoever from the grand jury. 
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 Furthermore, the subpoena did not simply compel 
production of the blood alcohol tests done on the night 
of the accident. Instead, it ordered production of “[a]ll 
true and accurate copies of all medical records, emer-
gency room records, reports, lab reports, lab work in-
cluding blood alcohol lab work, and doctor notes 
pertaining to Hayden Huse ... for date of service of Feb-
ruary 13, 2010 and any dates thereafter pertaining to 
original date.” The subpoena was also not returnable 
to the grand jury. Rather, it directed the hospital to de-
liver Mr. Huse’s medical records directly to the district 
attorney. The hospital complied with the subpoena, de-
livering a complete copy of Mr. Huse’s medical records. 
Part of the medical records delivered to the prosecutor 
indicated Mr. Huse’s blood alcohol level exceeded the 
legal limit. 

 
B. Procedural History 

 On March 31, 2010, Mr. Huse was charged by Com-
plaint and Information with driving while intoxicated 
(DWI). Mr. Huse filed a motion to suppress. The prose-
cutor subsequently dismissed the March 31, 2010 
Complaint. Approximately one week later, the prosecu-
tor – for the first time – presented the case to a grand 
jury. The grand jury issued another subpoena identical 
to the first. The hospital again complied, turning over 
records identical to those originally given to the prose-
cutor. Mr. Huse was re-charged with DWI, and he again 
urged a motion to suppress. 
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 The trial court granted Mr. Huse’s motion to sup-
press. The intermediate appellate court reversed the 
trial court’s ruling. The Texas Court of Criminal Ap-
peals affirmed the appellate court. In doing so the 
court below made two relevant rulings. First, it held 
Mr. Huse did not have a reasonable expectation of pri-
vacy in those parts of his medical records containing 
the results of blood alcohol testing. Second, the court 
below ruled HIPAA was not violated by the prosecu-
tor’s actions, and HIPAA’s preemption provision did 
not otherwise require exclusion of the records. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

A. State and Federal Courts Are Deeply Di-
vided on the Issue 

 The decision of the Texas court has deepened the 
divide among state courts of last resort and federal 
courts of appeals on a fundamental Fourth Amend-
ment issue. At least three state courts of last resort and 
four federal circuit courts of appeals hold the warrant-
less intrusion into the medical records of a person sus-
pected of a crime violates the Fourth Amendment. On 
the other hand, five state courts and one federal circuit 
court reach the exact opposite conclusion. See Justice 
Brennan, Some thoughts on the Supreme Court’s Work-
load, 66 JUDICATURE 230, 233 (1983) (indicating issues 
where more than two courts of appeals conflict are wor-
thy of the Court’s attention). 
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1. Jurisdictions where there is a reasona-
ble expectation of privacy in the poten-
tially inculpatory medical records of a 
person suspected of committing a crime 

 The decision of the Texas court conflicts with 
caselaw from the high courts of at least Louisiana, 
Pennsylvania, and Ohio, along with the Second, 
Fourth, Seventh, and Tenth Circuit Courts of Appeals. 
The Ninth Circuit has issued what appears to be con-
flicting caselaw on the issue. 

 
a. State caselaw 

 Similar to the case at bar, in a Louisiana case, law 
enforcement used a subpoena duces tecum to obtain 
the medical records of a defendant suspected of “doctor 
shopping.” State v. Skinner, 10 So.3d 1212, 1213 (La. 
2009). The Supreme Court of Louisiana found “the 
Fourth Amendment and La. Const, art. I, § 5 require a 
search warrant before a search of prescription and 
medical records for criminal investigative purposes is 
permitted.” Id. at 1218. 

Considering the federal jurisprudence and 
Louisiana’s constitutional requirement of a 
heightened privacy interest for its citizens, we 
find that the right to privacy in one’s medical 
and prescription records is an expectation of 
privacy that society is prepared to recognize 
as reasonable. Therefore, absent the narrowly 
drawn exceptions permitting warrantless 
searches, we hold a warrant is required to 



9 

 

conduct an investigatory search of medical 
and/or prescription records. 

Id. 

 In Pennsylvania, a police officer obtained, without 
a warrant, the results of a hospital’s blood alcohol tests 
of the defendant. In a five-to-two split, the Supreme 
Court of Pennsylvania held the release of the defen- 
dant’s medical records violated a provision of the Penn-
sylvania Constitution that very closely tracks the 
Fourth Amendment of the U.S. Constitution.2 Pennsyl-
vania v. Shaw, 564 Pa. 617, 624, 770 A.2d 295, 299 
(2001). The concurrence in that case indicated his be-
lief that such a narrow holding was not necessary and 
that in fact the practice was unconstitutional under 
both state and federal constitutional provisions. Id., 
564 Pa. at 625, 770 A.2d at 300 (Nigro, J., concurring).3 

 
 2 The relevant provision of the Pennsylvania Constitution 
reads, “The people shall be secure in their persons, houses, papers 
and possessions from unreasonable searches and seizures....” PA. 
CONST. art. I, § 8. 
 3 While Shaw is the oldest case falling on this side of the ar-
gument, the Supreme Court of Montana was actually the first to 
find a reasonable expectation of privacy in the medical records of 
criminal suspects. In 1997, it held “if the right of informational 
privacy is to have any meaning it must, at a minimum, encompass 
the sanctity of one’s medical records. State v. Dolan, 283 Mont. 
245, 256, 940 P.2d 436, 442 (1997). This finding, however, was 
based specifically on a provision of Montana’s constitution and 
avoided a discussion of the Fourth Amendment of the U.S. Consti-
tution. See MONT. CONST. art. II, § 10. Florida has likewise found 
an expectation of privacy in medical records based upon a provi-
sion of its own constitution. State v. Johnson, 814 So.2d 390, 393  
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 In a more recent case, an Ohio court went into de-
tail about the split between the states in their deter-
mination as to whether a person suspected of a crime 
has a reasonable expectation of privacy in his medical 
records. State v. Little, 23 N.E.3d 237, 245 (Ohio Ct. 
App. 2014). The Ohio court ultimately found persua-
sive the reasoning of those courts holding a person sus-
pected of wrongdoing has a reasonable expectation of 
privacy in his medical records. Id. The court looked to 
this Court’s opinion in Missouri v. McNeely, 133 S.Ct. 
1552, 185 L.Ed.2d 4250 (2013). It noted when medical 
records are involved, there are no exigent circum-
stance or any other reason why law enforcement can-
not simply obtain a warrant before searching the 
relevant medical records. Little, 23 N.E.3d at 248-49. 

 
b. Federal caselaw 

 “A majority of the federal Circuit Courts of Ap-
peals have concluded the constitutional right to pri-
vacy extends to medical and/or prescription records.” 
Skinner, 10 So.3d at 1217. Indeed at least four Circuit 
Courts of Appeals have found there to be some degree 
of a constitutional right to privacy in medical records,  
 
  

 
(Fla. 2002) (noting “[a] patient’s medical records enjoy a confiden-
tial status by virtue of the right to privacy contained in the Flor-
ida Constitution, and any attempt on the part of the government 
to obtain such records must first meet constitutional muster”) 
(citing FLA. CONST. art. I, § 23)). 
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and one has made conflicting statements regarding the 
matter. 

 In Dobbs, the plaintiff in a 42 U.S.C. § 1983 claim 
asserted her right to privacy was violated when a state 
prosecutor “authorized and conducted” a search of her 
prescription records as part of a criminal investigation 
into whether she was fraudulently altering dosage 
amounts. Douglas v. Dobbs, 419 F.3d 1097, 1099 (10th 
Cir. 2005). As part of its analysis, the Tenth Circuit had 
to determine whether Dobbs had a constitutional right 
to privacy in her prescription records. The court offered 
the following reasoning and conclusion: 

Although we have not extended the “zone of 
privacy” to include a person’s prescription rec-
ords, we have no difficulty concluding that 
protection of a right to privacy in a person’s 
prescription drug records, which contain inti-
mate facts of a personal nature, is sufficiently 
similar to other areas already protected 
within the ambit of privacy. Information con-
tained in prescription records not only may re-
veal other facts about what illnesses a person 
has, but may reveal information relating to 
procreation – whether a woman is taking fer-
tility medication for example – as well as in-
formation relating to contraception. Thus, it 
seems clear that privacy in prescription rec-
ords falls within a protected “zone of privacy” 
and is thus protected as a personal right 
either “fundamental” to or “implicit in the 
concept of ordered liberty.” 
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Id. at 1102 (internal citations omitted). The concur-
rence in that case specifically stated, “search of a phar-
macy for such [personal medical information] would 
implicate a legitimate expectation of privacy under our 
traditional Fourth Amendment jurisprudence.” Id. at 
1104 (Tymkovich, J., concurring). 

 In a similar case out of the Fourth Circuit, police 
obtained medical records from a methadone clinic dur-
ing the course of a criminal investigation. That court 
said there was “no question” that a person has an ex-
pectation of privacy in his medical records. Doe v. Bro-
derick, 225 F.3d 440, 450 (4th Cir. 2000). The court then 
proceeded to hold a person likewise has a reasonable 
expectation of privacy in medical records seized as part 
of a criminal investigation. Id. The court reasoned, 
“medical treatment records contain intimate and pri-
vate details that people do not wish to have disclosed, 
expect will remain private, and, as a result, believe are 
entitled to some measure of protection from unfettered 
access by government officials.”4 Id. As such, the court 
held society is willing to recognize a criminal suspect’s 

 
 4 The District Court of Ohio used similar language in a case 
where the DEA sought to subpoena prescription records of people 
it thought were engaging in criminal activity. In that case, the 
court “easily conclude[d] that intervenors’ subjective expectation 
of privacy in their prescription information is objectively reason-
able. Although there is not an absolute right to privacy in pre-
scription information ... it is more than reasonable for patients to 
believe that law enforcement agencies will not have unfettered 
access to their records.” Oregon Prescription Drug Monitoring 
Program v. U.S. Drug Enf’t Admin., 998 F.Supp.2d 957, 966 (D. Or. 
2014).   
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expectation of privacy in his potentially inculpatory 
medical records as objectively reasonable. Id. 

 The Second Circuit reached a similar conclusion 
when it found there to be a “right to confidentiality” in 
one’s medical records.5 Doe v. City of New York, 15 F.3d 
264, 267 (2d Cir. 1994). The court noted “[e]xtension of 
the right to confidentiality to personal medical infor-
mation recognizes there are few matters that are quite 
so personal as the status of one’s health, and few mat-
ters the dissemination of which one would prefer to 
maintain greater control over.” Id. 

 The Seventh Circuit, noting the split between the 
circuits on the issue, likewise “recognize[d] a qualified 
constitutional right to the confidentiality of medical 
records and medical communications.” Anderson v. 
Romero, 72 F.3d 518, 522 (7th Cir. 1995). 

 Finally, the Ninth Circuit has recognized both 
patients and doctors have a reasonable expectation of 
privacy in medical records under the Fourth Amend-
ment. Tucson Woman’s Clinic v. Eden, 379 F.3d 531, 
550 (9th Cir. 2004). The court held “provision of 

 
 5 This confidentiality versus privacy distinction stems from 
this Court’s discussion in Whalen regarding two “interests” in-
cluded within the constitutionally protected “zone of privacy”: 
“One is the individual interest in avoiding disclosure of personal 
matters, and another is the interest in independence in making 
certain kinds of important decisions.” Whalen v. Roe, 429 U.S. 589, 
599-600, 97 S.Ct. 869, 876, 51 L.Ed.2d 64 (1977). The former of 
these interests is the “right of confidentiality” referred to by the 
court in this language (as opposed to the latter, which is generally 
referred to as the “right of autonomy”). 
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medical services in private physicians’ offices carries 
with it a high expectation of privacy for both physician 
and patient.” Id. Accordingly, a statute authorizing 
warrantless searches of abortion clinics violated the 
Fourth Amendment. Id. In making this ruling, how-
ever, the court did not address one of its earlier cases 
holding a person lacks standing to bring a Fourth 
Amendment claim based upon the search of medical 
records containing the results of a blood draw done for 
medical purposes. U.S. v. Attson, 900 F.2d 1427, 1433 
(9th Cir. 1990). 

 
2. Jurisdictions where there is not a rea-

sonable expectation of privacy in the 
potentially inculpatory medical rec-
ords of a person suspected of commit-
ting a crime 

 On the other side of this debate (and in addition to 
the Texas court below) are state courts of Michigan, 
New Hampshire, Alabama, Indiana, and Delaware and 
the Sixth Circuit Court of Appeals. 

 
a. State caselaw 

 In a case foundational to this line of caselaw, the 
Supreme Court of Michigan was faced with a prosecu-
tor who obtained, simply by a letter of request and 
without a warrant, the medical records of people police 
suspected of DWI. The court held “we do not believe 
that an expectation of privacy in blood alcohol test re-
sults, under these circumstances, is one which society 
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is willing to consider reasonable.” People v. Perlos, 436 
Mich. 305, 325, 462 N.W.2d 310, 319 (1990). The deci-
sion was a four-to-three split. The dissent steadfastly 
asserted the “intensely personal” nature of medical 
records imbued such documents with a degree of pri-
vacy warranting Fourth Amendment protection. Per-
los, 436 Mich. at 336, 462 N.W.2d at 324 (Levin, J., 
dissenting). 

 The New Hampshire Supreme Court would later 
adopt the same reasoning as Michigan, concluding, 

society does not recognize a reasonable expec-
tation of privacy in blood alcohol test results 
obtained and recorded by a hospital as part 
of its consensual treatment of a patient, 
where those results are requested by law 
enforcement for law enforcement purposes in 
connection with an incident giving rise to an 
investigation for driving while under the in-
fluence of intoxicating liquors or controlled 
drugs. 

State v. Davis, 161 N.H. 292, 298, 12 A.3d 1271, 1276 
(2010).6 

 Intermediate courts in Alabama, Indiana, and 
Delaware have reached similar results. State v. 

 
 6 There is also the related issue of privacy in the pharmaceu-
tical part of a person’s medical records. On that issue, the Su-
preme Court of Nebraska has held “[i]ssuance of a subpoena to a 
third party to obtain records does not violate the rights of a de-
fendant about whom the records pertain, even if a criminal pros-
ecution is contemplated at the time the subpoena is issued.” State 
v. Wiedeman, 286 Neb. 193, 212, 835 N.W.2d 698, 712-13 (2013). 
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Eichhorst, 879 N.E.2d 1144, 1149 (Ind. Ct. App. 2008) 
(“[I]n Indiana at least, society does not recognize a rea-
sonable expectation of privacy in blood alcohol test re-
sults obtained and recorded by a hospital as part of its 
consensual treatment of a patient, where those results 
are requested by law enforcement”); Tims v. State, 711 
So.2d 1118, 1123 (Ala. Crim. App. 1997) (“We hold that 
any expectation of privacy that the appellant may have 
had in the hospital records containing the results of his 
blood alcohol test was unreasonable....”); State v. Hart-
metz, No. 1510007362, 2016 WL 3752564, at *5 (Del. 
Super. Ct. July 6, 2016) (“[W]hatever insulation Fourth 
Amendment privacy considerations provide with re-
spect to the nondisclosure of medical records generally, 
does not extend to the disclosure of BAC tests con-
ducted by hospital personnel solely for medical pur-
poses following an automobile accident.”). 

 
b. Federal caselaw 

 The Sixth Circuit, in a case unrelated to the inves-
tigation of criminal charges (making it even broader 
than the issue in the case at hand), held “[d]isclosure 
of plaintiff ’s medical records does not rise to the level 
of a breach of a right recognized as ‘fundamental’ un-
der the Constitution.” Jarvis v. Wellman, 52 F.3d 125, 
126 (6th Cir. 1995). 
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B. The Decisions of State and Federal Courts 
Create Tension With Federal Law and This 
Court’s Prior Rulings 

 A “search” under the Fourth Amendment occurs 
when “an expectation of privacy that society is pre-
pared to consider reasonable is infringed.” United 
States v. Jacobsen, 466 U.S. 109, 113, 104 S.Ct. 1652, 
1656, 80 L.Ed.2d 85 (1984); Rakas v. Illinois, 439 U.S. 
128, 143, 99 S.Ct. 421, 430, 58 L.Ed.2d 387 (1978) (ex-
plaining the “capacity to claim the protection of the 
Fourth Amendment depends not upon a property right 
in the invaded place but upon whether the person who 
claims the protection of the Amendment has a legiti-
mate expectation of privacy in the invaded place”). 
This “reasonable expectation of privacy” does not come 
directly from the Fourth Amendment itself but rather 
exists “either by reference to concepts of real or per-
sonal property law or to understandings that are rec-
ognized and permitted by society.” United States v. 
Jones, 132 S.Ct. 945, 951, 181 L.Ed.2d 911 (2012); Min-
nesota v. Carter, 525 U.S. 83, 88, 119 S.Ct. 469, 142 
L.Ed.2d 373 (1998). 

 Courts refusing to find a reasonable expectation of 
privacy in medical records of criminal suspects have 
failed to appreciate the increasing value society places 
on its medical privacy, as recognized by both this Court 
and Congress. See, e.g., Johnson v. California, 545 U.S. 
162, 164, 125 S.Ct. 2410, 2413, 162 L.Ed.2d 129 (2005) 
(granting certiorari to resolve a conflict between a fed-
eral circuit court and a state high court). And this ten-
sion is not on a trivial matter; the issue involved goes 
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to the core of the Fourth Amendment. Much needed 
resolution of this tension implicates law enforcement’s 
ability to peer into the most private and sensitive ar-
eas of a person’s life. 

 
1. This Court’s prior rulings indicate the 

Constitution affords medical records a 
great degree of privacy 

 A person’s medical records contain highly sensi-
tive information speaking to the very roots of a per-
son’s existence – information society universally 
recognizes as private. See State v. Dolan, 283 Mont. 
245, 256, 940 P.2d 436, 443 (1997) (stating “[m]edical 
records are quintessentially ‘private’ and deserve the 
utmost constitutional protection”). This Court has dis-
cussed the constitutionally protected interest a person 
has in avoiding “disclosure of personal matters,” in-
cluding medical information. Whalen v. Roe, 429 U.S. 
589, 598-99, 602, 97 S.Ct. 869, 876, 878, 51 L.Ed.2d 64 
(1977). 

 Indeed, this Court has formally recognized a “rea-
sonable expectation of privacy enjoyed by the typical 
patient undergoing diagnostic tests in a hospital.” Fer-
guson v. City of Charleston, 532 U.S. 67, 78, 121 S.Ct. 
1281, 1288, 149 L.Ed.2d 205 (2001). More recently, this 
Court refused to allow warrantless searches even 
though “the privacy interest implicated by blood draws 
of drunk-driving suspects is relatively minimal” and 
the “governmental interest in combating drunk driv-
ing” compelling. Missouri v. McNeely, 133 S.Ct. 1552, 
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1564, 185 L.Ed.2d 696 (2013). In spite of the recognized 
importance of preventing drunk driving, the Court de-
clined to depart from the warrant requirement absent 
exigent circumstances. Id. at 1565. While McNeely fo-
cused on the applicability of an exception to the war-
rant requirement, it remains instructive on the degree 
of deference this Court affords the privacy interests 
surrounding blood testing. 

 
2. Congress has recognized the great 

degree of privacy Americans place in 
their medical records 

 Congress likewise recognized the increasing im-
portance society places upon medical records when it 
implemented the Privacy Rule of the Health Insurance 
and Accountability Act (HIPAA). In the Preamble of 
the Privacy Rule, Congress looked to the Fourth 
Amendment as its inspiration when it reasoned, 

[T]he existence of a generalized right to pri-
vacy as a matter of constitutional law sug-
gests that there are enduring values in 
American law related to privacy. For example, 
the need for security of “persons” is consistent 
with obtaining patient consent before per-
forming invasive medical procedures. More- 
over, the need for security in “papers and 
effects” underscores the importance of pro- 
tecting information about the person con-
tained in personal diaries, medical records 
or elsewhere. 
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Standards for Privacy of Individually Identifiable 
Health Information, Final Rule, 65 Fed. Reg. 82,462, 
82,464 (Dec. 28, 2000). Congress went on to make two 
key observations: (i) “[a]mong different sorts of per-
sonal information, health information is among the 
most sensitive”; and (ii) loss of personal privacy is a 
major concern for millions of Americans. Id. at 82,464, 
82,465. These concerns were, in large part, the justifi-
cation for HIPAA. 

 HIPAA goes so far as to make disclosure of medical 
records mandatory only if the individual requests ac-
cess to the information himself or herself. Id. at 82,677. 
Even compliance with court orders is discretionary. Id. 
In explaining this rule, Congress stated “[u]nder the 
statutory framework adopted by Congress in HIPAA, a 
presumption is established that the data contained in 
an individual’s medical record belongs to the individ-
ual and must be protected from disclosure to third par-
ties.” Id. (emphasis added). 

 Another purpose of HIPAA was to create “a set of 
basic national privacy standards.” Id. at 82,464. At the 
time, the amount of privacy states afforded medical 
records varied “significantly.” Id. In passing HIPAA 
Congress recognized the need for federal intervention 
due to the wide variance in the amount of privacy 
states gave medical records. As detailed above, a simi-
lar variance and concomitant need for resolution is 
manifested in the widely varied decisions of state high 
courts and federal circuit courts. Intervention by this 
Court is necessary to again create a floor on the 
amount of privacy a person has in his or her medical 
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records. The nation needs harmonization and guidance 
on how much protection medical records receive. This 
is especially true recognizing the significant changes 
undergone by our society in the last thirty years and 
the resulting increased value society continues to give 
privacy, as recognized by Congress. 

 
C. The Decision of the Court Below Was Wrong 

Because the Search of Petitioner’s Medical 
Records Was Not Reasonable 

 Apart from the tension between the case below 
and the statements of both this Court and Congress, 
along with the fact an opposite result would have been 
reached in other state and federal courts, the decision 
below worked an egregious violation of Petitioner’s 
rights. As established above, the prosecutor searched 
Petitioner’s complete medical records on mere suspi-
cion of DWI without first going through any of the tra-
ditional safeguards of review by a neutral judicial 
entity. That search was not reasonable. 

 In approving a prosecutor’s unilateral, unlimited, 
and unsupervised perusing through a man’s “entire 
medical records,” the Texas court disregarded one of 
the most fundamental aspects of the Fourth Amend-
ment: if law enforcement has the opportunity to get a 
warrant, it ought to. See Chapman v. United States, 
365 U.S. 610, 614-15, 81 S.Ct. 776, 778-79, 5 L.Ed.2d 
828 (1961). Medical records are stationary and un-
changing. Any time a police officer or prosecutor wants 
to obtain those records, and if he has probable cause to 
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do so, it is simply a matter of filling out a form and 
emailing the magistrate. The fact the prosecutor 
waited forty-five days before subpoenaing the medical 
records proves there were no exigent circumstances 
justifying circumvention of neutral review. See Birch-
field v. North Dakota, 136 S.Ct. 2160, 195 L.Ed.2d 560 
(2016) (reciting “[t]he exigent circumstances exception 
allows a warrantless search when an emergency leaves 
police insufficient time to seek a warrant”) (citing 
Michigan v. Tyler, 436 U.S. 499, 509, 98 S.Ct. 1942, 56 
L.Ed.2d 486 (1978)). There were no other justifiable 
reasons for the prosecutor not actually obtaining such 
review. The prosecutor subpoenaed Petitioner’s medi-
cal records whenever he wanted, for whatever reason 
he wanted, without any review or oversight. Were soci-
ety in general to know about the power now given to 
law enforcement and other state actors, it would be re-
pulsed. 

 
D. HIPAA Preempts Texas Law 

 If a state law conflicts with any part of HIPAA, 
HIPAA prevails. “A standard, requirement, or imple-
mentation specification adopted under [HIPAA] that is 
contrary to a provision of State law preempts the pro-
vision of State law.” 45 C.F.R. § 160.203. 

Contrary, when used to compare a provision of 
State law to a standard, requirement, or im-
plementation specification adopted under this 
subchapter, means: 
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(1) A covered entity or business associate 
would find it impossible to comply with both 
the State and Federal requirements; or 

(2) The provision of State law stands as an 
obstacle to the accomplishment and execution 
of the full purposes and objectives of part C of 
title XI of the Act, section 264 of Public Law 
104-191, or sections 13400-13424 of Public 
Law 111-5, as applicable. 

Id. § 160.202. 

 The ruling of the court below evinces two ways in 
which Texas law is contrary to HIPAA. First, Texas’s 
scheme allowing a prosecutor to act as both prosecutor 
and one-man grand jury is contrary to HIPAA’s disclo-
sure exceptions. Moreover, the ruling of the court below 
is an affront to HIPAA’s general purpose of properly 
protecting a person’s medical records and overall 
recognition of the sanctity of medical records in the 
eyes of society. 

 
1. Texas law permitting a prosecutor to ob-

tain medical records via a sham grand 
jury subpoena is contrary to HIPAA’s 
provision, which contemplates only a 
true grand jury subpoena 

 In this case, the prosecutor himself signed a 
“Grand Jury Subpoena” as the foreman. This practice 
is commonly utilized in Texas.7 Although technically 

 
 7 The statutory “good faith” exception in Texas requires an 
initial finding of probable cause. Curry v. State, 808 S.W.2d 481,  



24 

 

permissible, the prosecutor intentionally employed 
pretext in issuing a deceptive artifice designed to cir-
cumvent the protections of a magistrate or an actual 
grand jury. In doing so, he was able to unilaterally com-
pel the hospital to produce the full medical records of 
a person without any of the traditional protections of 
review by a neutral party.8 The protections include the 
presence of probable cause and a search of properly 
limited scope, both of which were at issue in this case. 

 The court below found HIPAA justified the prose-
cutor’s actions because, after all, there was a subpoena 
issued, and it was technically valid under Texas law. 

 
482 (Tex. Crim. App. 1991). Moreover, the Court of Criminal Ap-
peals questioned the legality of the second subpoena actually is-
sued by the grand jury. See Wehrenberg v. State, 416 S.W.3d 458, 
465 (Tex. Crim. App. 2013) (noting the independent source doc-
trine is applicable only where the evidence was obtained by legal 
means and that evidence not legally obtained does not receive the 
benefit of the independent source doctrine). 
 8 After the prosecutor executed the “Grand Jury Subpoena,” 
he took it to the Clerk of the Court, who then issued the subpoena. 
HIPAA does permit disclosure to comply with a subpoena issued 
by a judicial officer. 45 C.F.R. § 164.512(f)(1)(ii)(A). Caselaw indi-
cates, however, a court clerk is not a judicial officer for HIPAA 
purposes. See Garcia-Velazquez v. Frito Lay Snacks Caribbean, 
358 F.3d 6, 10 (1st Cir. 2004) (noting that clerk office employee 
was not a judicial officer in addressing the unique circumstances 
doctrine); McClellon v. Lone Star Gas Co., 66 F.3d 98, 105 (5th Cir. 
1995) (holding “in the absence of specific instructions from a ‘ju-
dicial officer,’ the clerk of the court lacks authority to refuse or to 
strike a pleading presented for filing”); Rezzonico v. H & R Block, 
Inc., 182 F.3d 144, 150-51 (2d Cir. 1999) (finding a clerk is not a 
judicial employee for purposes of the unique circumstances doc-
trine); United States v. Unger, 700 F.2d 445, 453 (8th Cir. 1983) 
(stating “clerk of the court [ ] is not a judicial officer”). 
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This reasoning is repugnant to the plain language of 
HIPAA. Under HIPAA’s Privacy Rule, 

(f ) A covered entity may disclose protected 
health information for a law enforcement pur-
pose to a law enforcement official ... 

... 

(ii) In compliance with and as limited by 
the relevant requirements of: 

(A) A court order or court-ordered 
warrant, or a subpoena or summons 
issued by a judicial officer; 

(B) A grand jury subpoena; or 

(C) An administrative request [meet-
ing listed certain requirements] 

45 C.F.R. § 164.512(f )(1)(ii). A “law enforcement of- 
ficial,” is “an officer or employee of any agency or au-
thority of the United States [or] a State ... who is 
empowered by law to ... [p]rosecute or otherwise con-
duct a criminal ... proceeding arising from an alleged 
violation of law.” Id. § 164.103. A prosecutor is a law 
enforcement official. It makes no sense to conclude 
Congress intended a loophole in HIPAA where the 
prosecutor, a law enforcement official by definition, is 
required to obtain a grand jury subpoena that he him-
self can issue. Congress clearly did not envision the 
prosecutor as both a prosecutor and one-man grand 
jury. Had Congress imagined Texas’s scheme, the pro-
vision requiring a prosecutor to obtain a grand jury 
subpoena would be pointless. 
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 Much like the Fourth Amendment itself, HIPAA 
recognizes the importance of involving a neutral entity 
from the judicial branch in breaching a person’s medi-
cal records. See 45 C.F.R. § 164.512(f )(ii); Chapman, 
365 U.S. at 615, 81 S.Ct. at 779 (“When the right of pri-
vacy must reasonably yield to the right of search is, as 
a rule, to be decided by a judicial officer, not by a po-
liceman or Government enforcement agent.”). HIPAA 
clearly envisions piercing the veil of privacy afforded 
medical records via some kind of judicial process. After 
all, the grand jury – as an ostensive part of the judicial 
branch – remains a bulwark between the citizen and 
the government. Despite the intimate relationship be-
tween a prosecutor and a grand jury, surely Congress 
did not conceive of a situation where the prosecutor is 
literally allowed to sign as the foreman of the grand 
jury in subpoenaing people and records, without con-
sulting or convening any grand jury. To the extent 
HIPAA’s Privacy Rule provides more protection for a 
person by requiring an actual grand jury subpoena, it 
must preempt the Texas provision permitting a prose-
cutor to act with the unfettered authority of a grand 
jury. See 45 C.F.R. § 160.203. 

 
2. Texas law is contrary to provisions of 

HIPAA forbidding disclosure of entire 
medical records to law enforcement of-
ficials 

 As recited above, a state law is contrary to HIPAA 
if it “stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives” of 
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HIPAA. 45 C.F.R. § 160.202. HIPAA’s Privacy Rule was 
created, in part, to establish (i) a presumption that a 
person’s medical records ought not be disclosed absent 
a very strict set of safeguards and (ii) a set of national 
standards protecting a person’s medical records. 65 
Fed. Reg. at 82,464, 82,677. 

 The ruling of the court below permits one person, 
acting on behalf of the state for purposes of developing 
a criminal case against an individual, to search 
through a man’s medical records without any limita-
tions or oversight. This power is an affront to HIPAA’s 
objective of protecting a person’s medical records and 
permitting disclosure for law enforcement purposes 
only if there is intervention by a judicial entity. See 45 
C.F.R. § 164.512(f ). HIPAA permits a covered entity to 
disclose medical information in response to a court or-
der, grand jury subpoena, or administrative subpoena. 
Id. § 164.512(f )(1)(ii). It also contains a specific provi-
sion establishing what a covered entity may disclose to 
a law enforcement official. Under HIPAA, a covered en-
tity may disclose a very limited amount of information 
from a person’s medical records9 to a law enforcement 

 
 9 The covered entity may disclose only the following infor-
mation: 

(A) Name and address; 
(B) Date and place of birth; 
(C) Social security number; 
(D) ABO blood type and rh factor; 
(E) Type of injury; 
(F) Date and time of treatment; 
(G) Date and time of death, if applicable; and  
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official, without any involvement of a judicial entity. Id. 
§ 164.512(f )(2). The covered entity may only disclose 
such information if the law enforcement official is re-
questing the information “for the purpose of identify-
ing or locating a suspect, fugitive, material witness, or 
missing person.” Id. 

 HIPAA expressly forbids disclosure of a person’s 
“analysis of body fluids or tissue” to a law enforcement 
official who has requested disclosure without first ob-
taining a court order or a grand jury subpoena. Id. 
§ 164.512(f )(2)(ii). The ruling of the court below con-
flicts with this clear provision of HIPAA. Accordingly, 
HIPAA’s Preemption Clause forbids application of the 
Texas rule. 

---------------------------------  --------------------------------- 
   

 
(H) A description of distinguishing physical charac-
teristics, including height, weight, gender, race, hair 
and eye color, presence or absence of facial hair (beard 
or moustache), scars, and tattoos. 

45 C.F.R. § 164.512(f)(2)(i). 
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CONCLUSION 

 For the foregoing reasons, the Writ of Certiorari 
should issue to review the judgment of the Texas Court 
of Criminal Appeals in State v. Huse, 491 S.W.3d 833 
(Tex. Crim. App. 2016) (App. 1a). 

Dated October 13, 2016. 
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v. 
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FOR DISCRETIONARY REVIEW 
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LUBBOCK COUNTY 

YEARY, J., delivered the opinion of the Court in 

which KELLER, P.J. and MEYERS, KEASLER, HER-

VEY, ALCALA and RICHARDSON, JJ., joined. NEW-

ELL, J., concurred in the result. JOHNSON, J., dis-

sented. 

 

O P I N I O N 

In this prosecution for the misdemeanor offense 

of driving while intoxicated, the State obtained evi-
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dence of Appellee’s blood-alcohol concentration by issu-

ing a grand jury subpoena for his hospital medical rec-

ords. The trial court granted Appellee’s motion to sup-

press on two grounds relevant to Appellee’s current pe-

tition for discretionary review: 1) that obtaining Appel-

lee’s medical records without a warrant violated the 

Fourth Amendment, necessitating suppression under 

both the federal exclusionary rule and Article 38.23 of 

the Texas Code of Criminal Procedure; and 2) that a 

misuse of the grand jury subpoena process caused the 

State’s acquisition of Appellee’s medical records to vio-

late both state and federal law, also requiring suppres-

sion of the evidence under our state exclusionary rule, 

Article 38.23. U.S. CONST. amend. IV; TEX. CODE 

CRIM. PROC. art. 38.23. The State appealed. TEX. 

CODE CRIM. PROC. art. 44.01(a)(5). 

In an unpublished opinion, the Seventh Court of 

Appeals reversed the trial court’s order suppressing 

the evidence. State v. Huse, No. 07-12-00383-CR, 2014 

WL 931265 (Tex. App.—Amarillo Mar. 6, 2014) (mem. 

op., not designated for publication). The court of ap-

peals held that the trial court erred in that, respec-

tively: 1) under this Court’s opinion in State v. Hardy, 

963 S.W.2d 516 (Tex. Crim. App. 1997), Appellee 
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lacked standing to raise a Fourth Amendment chal-

lenge to the State’s acquisition of his medical records; 

and 2) the State did not acquire Appellee’s medical rec-

ords through an unlawful grand jury subpoena, so it 

was not necessary to suppress them under Article 

38.23. Huse, 2014 WL 931265, at *46. 

We granted Appellee’s petition for discretionary 

review to address two issues. First, does the advent of 

the Health Insurance Portability and Accountability 

Act of 1996 (“HIPAA”)1 materially impact this Court’s 

holding in Hardy with respect to Fourth Amendment 

                                                            
1 As the Fourteenth Court of Appeals has noted elsewhere:  

On August 21, 1996, Congress enacted HIPAA to 

“improve portability and continuity of health care cover-

age in the group and individual markets, to combat 

waste, fraud, and abuse in health care and health care 

delivery.” Pub.L. No. 104-191, 110 Stat. 1936 (1996). 

Congress also instructed the Secretary of Health and 

Human Services to promulgate “final regulations” con-

taining “standards with respect to the privacy of individ-

ually identifiable health information” should Congress 

fail to enact such privacy standards within 36 months of 

the HIPAA enactment. 110 Stat. 2033-34. * * * On Feb-

ruary 13, 2001, the Secretary promulgated final regula-

tions that restrict and define the ability of covered enti-

ties, i.e., health plans, health care clearinghouses, and 

health care providers, to divulge patient medical records. 

 

Tapp v. State, 108 S.W.3d 459, 462-63 (Tex. App.—Houston 

[14th Dist.] 2003, pet. ref’d.). It is to those regulations that 

we refer in the remainder of this opinion. 
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standing to complain of the State’s acquisition of spe-

cific medical records? And second, did the State acquire 

Appellee’s medical records by way of a grand jury sub-

poena process that violated either HIPAA or state law, 

thus necessitating that they be suppressed under Arti-

cle 38.23? We ultimately answer both questions “no.” 

Accordingly, we will affirm the judgment of the court of 

appeals. 
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I. BACKGROUND 

The Facts 

The facts of the case were largely stipulated to 

by the parties in the trial court and are not in serious 

dispute. They show the following time-line: 

• On February 13, 2010, at approximately 2:00 o’clock 

in the morning, Appellee missed a curve and plowed 

his car into a cotton field. 

• Lubbock County Deputy Sheriffs who responded to 

the scene detected the odor of alcohol on Appellee’s 

breath. They transported him to the Covenant Med-

ical Center in Lubbock. 

• Appellee’s blood was drawn for medical purposes at 

4:50 a.m. Later analysis of his blood revealed a 

blood alcohol concentration of .219. 

• Department of Public Safety Trooper Troy McKee 

met with Appellee at the hospital at approximately 

5:15 a.m. He also noticed the odor of alcohol on Ap-

pellee’s breath as well as other signs of alcohol in-

gestion. Appellee admitted to having had six or 

seven beers between 7:30 and 11:30 the previous 

evening. Appellee refused McKee’s request for a 

specimen of breath or blood for blood alcohol analy-

sis, and McKee did not attempt to compel one. 

• On March 30, 2010, based on McKee’s offense re-

port, a Lubbock County Assistant District Attorney 
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filed an application for a grand jury subpoena duces 

tecum to obtain Appellee’s medical records for the 

February 13 incident. The subpoena issued by the 

District Clerk to Covenant Medical Center required 

an employee of the hospital to appear before the 

grand jury but stated that the hospital could comply 

by simply calling the District Attorney’s office, pre-

sumably to arrange delivery of Appellee’s medical 

records from that day to the Assistant District At-

torney. No grand jury was actively investigating 

Appellee. Neither was any grand jury involved in 

the issuance of the subpoena, nor were the medical 

records required to be, nor ever actually were, re-

turned to a grand jury. 

• On March 31, 2010, the day after the subpoena du-

ces tecum issued, Appellee was formally charged by 

information with the misdemeanor offense of driv-

ing while intoxicated. 

• On April 15, 2010, Covenant Medical Center com-

plied with the subpoena duces tecum, providing Ap-

pellee’s medical records from February 13 to the 

District Attorney’s office, along with a business rec-

ord affidavit. 

• On March 14, 2011, almost a year later, Appellee 

amended an earlier-filed motion to suppress to ar-

gue for the first time that his medical records 

should be suppressed as the product of a grand jury 

subpoena that violated both state law and HIPAA. 
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No hearing was immediately conducted on Appel-

lee’s motion to suppress. 

• On September 27, 2011, while Appellee’s motion to 

suppress was still pending, the State moved to dis-

miss the information against Appellee, which was 

granted. 

• On October 5, 2011, a new grand jury subpoena du-

ces tecum issued, this time on the basis of an appli-

cation that was actually signed by the foreman of 

the grand jury. But, as before, the subpoena issued 

by the District Clerk to Covenant Medical Center 

stated that the hospital could comply by simply con-

tacting the District Attorney’s office, to arrange de-

livery of Appellee’s medical records to the Assistant 

District Attorney. It is unclear whether the medical 

records were ever actually returned to a grand jury. 

But no grand jury ever issued an indictment against 

Appellee. 

• On October 6, 2011, the next day, Appellee was once 

again charged by information with driving while in-

toxicated on February 13, 2010. Appellee’s pre-trial 

motions were carried over to the new information. 

• On October 11, 2011, Covenant Medical Center 

complied with the second grand jury subpoena by 

supplying the same medical records directly to the 

Assistant District Attorney with a second business 

record affidavit. 
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• On January 25, 2012, the trial court conducted a 

hearing on Appellee’s motion to suppress. As sum-

marized by the court of appeals, “[i]n addition to tes-

timony of Trooper McKee, the facts surrounding the 

subpoena process and the obtaining of the medical 

records were stipulated to between the State and 

Appellee, leaving only the issue of whether Appel-

lee’s medical records were illegally obtained and, 

therefore, excludable.” 2014 WL 931265, at *2. 

• On August 6, 2012, the trial court granted Appel-

lee’s motion to suppress. 

• On November 30, 2012, the trial court filed written 

findings of fact and conclusions of law in support of 

its grant of Appellee’s motion to suppress. 

The Trial Court’s Findings and Conclusions 

 After setting out the above uncontested 

facts, the trial court prefaced its formal conclusions of 

law with a “discussion,” which included the following 

observations: “Because the State failed to establish 

that an actual grand jury investigation existed or that 

other legislative authority or a warrant authorized its 

actions, the State’s use of the grand jury subpoena(s) 

appears to be an illegitimate exercise of authority. It is 

this court’s opinion, that the use of a grand jury sub-

poenas [sic] for purposes wholly unrelated to actual 
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grand jury investigations is inappropriate.” It is not al-

together clear from these observations whether the 

trial court concluded that both the March 30th grand 

jury subpoena and the October 5th grand jury sub-

poena were unlawful, or just the March 30th grand jury 

subpoena. The trial court’s formal conclusions of law do 

not entirely resolve this ambiguity. They read, almost 

in their entirety, as follows: 

1) Defendant has standing to present his Motion 

to Suppress, including, but not limited to, 

challenging the process by which the State 

seized the medical records. This case is distin-

guishable from Hardy in at least two signifi-

cant ways: first, Hardy was decided before 

HIPAA compliance was mandated; second, 

the subpoenas in this case seek any and all 

medical records and are not limited to merely 

blood tests. 

2) HIPAA legislatively creates an expectation of 

privacy in medical information in the custody 

of a covered health care provider. 

3) A general demand by the State for “any and 

all” medical records infringes upon protected 

privacy interests, even apart from HIPAA. 

4) HIPAA provides means by which the State 

may lawfully obtain medical records. 
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5) The State obtained Mr. Huse’s health infor-

mation from a covered healthcare prov[id]er 

based upon a grand jury subpoena. 

6) The 3/30/10 grand jury subpoena issued by 

the State was defective because it did not 

meet legislative requirements because no ac-

tual grand jury was involved with that sub-

poena. Therefore, the 3/30/10 subpoena was 

insufficient to satisfy HIPAA’s grand jury 

subpoena exception. 

7) The medical records obtained pursuant to the 

3/30/10 subpoena were in violation of HIPAA. 

8) The 10/05/11 grand jury subpoena does not 

cure the 3/30/10 subpoena’s HIPAA violation. 

9) The State failed to demonstrate any attenua-

tion of the taint. 

10) The State did not acquire the records via a 

warrant and no exception to the warrant re-

quirement has been established. 

11) Article 38.23 applies because the State did not 

comply with federal and/or state law when ob-

taining Huse’s medical information. 

12) This case presents no exigent circumstances. 

There is little danger that the evidence would 

be destroyed or that a delay in obtaining a 

search warrant would have jeopardized the 
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investigation. Medical records, unlike alcohol 

in one’s blood, do not dissipate over time. 

13) The grand jury subpoenas were used to seize 

Huse’s protected medical records for law en-

forcement purposes rather than to bring a 

witness or evidence before a grand jury for 

grand jury purposes. Such an action is not au-

thorized by the grand jury subpoena statute 

and is, therefore, unlawful.2  

14) The doctrine of inevitable discovery is not 

available under Texas law; thus, the medical 

records that were originally obtained in an 

unlawful manner must be suppressed from 

evidence in the current DWI case against De-

fendant, even if the Court finds that they were 

subsequently obtained in a lawful manner.3 

                                                            
2 This conclusion of law, couched as it is in the plural form 

(i.e., “subpoenas”), would seem to constitute a ruling that both 
grand jury subpoenas were “unlawful.” On the other hand, Con-

clusion Numbers 6 and 7, ante, only seem to hold the first grand 

jury subpoena to be expressly unlawful, and Conclusion Numbers 

8 and 9 then address whether the taint attendant to the unlawful-

ness of the first grand jury subpoena operates also to invalidate 

the second. Such an inquiry would seem to be beside the point if 

the second grand jury subpoena were itself unlawful. Thus, the 

ambiguity persists. 
3 A fifteenth (and final) conclusion of law pertained to an 

issue that is not before us in this petition for discretionary review. 

Although the court of appeals reached the issue, Appellee does not 
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Thus, the trial court apparently ruled that Ap-

pellee’s medical records were subject to suppression 

both 1) under the Fourth Amendment exclusionary 

rule, because in the absence of a valid grand jury sub-

poena, a warrant was required, and also 2) under Arti-

cle 38.23 of the Code of Criminal Procedure, because 

the grand jury subpoena process was unlawfully in-

voked. In separate points of error on appeal, the State 

challenged these conclusions. See TEX. CODE CRIM. 

PROC. art. 44.01(5) (permitting the State to appeal the 

granting of a motion to suppress evidence). 

 

The Court of Appeals Opinion 

The court of appeals sustained both of the 

State’s arguments. First, the court of appeals rejected 

the trial court’s conclusion that Appellee had standing 

to raise the Fourth Amendment issue. Relying upon its 

own earlier opinion in Kennemur v. State, 280 S.W.3d 

305, 311-12 (Tex. App.—Amarillo 2008, pet. ref’d), the 

court of appeals held that HIPAA did not affect Hardy’s 

narrow holding that “whatever interests society may 

have in safeguarding the privacy of medical records [in 

general], they are not sufficiently strong [as] to require 

protection of blood-alcohol test results from tests taken 

                                                            
complain of its disposition in his petition, and we need not address 

it. 
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by hospital personnel solely for medical purposes after 

a traffic accident.” Huse, 2014 WL 931265, at *4-5; see 

Hardy, 963 S.W.2d at 527. The court of appeals noted 

that, in fact, HIPAA expressly recognizes that such rec-

ords may be subject to disclosure by hospital personnel 

if they suspect the commission of a crime while provid-

ing emergency care. Huse, 2014 WL 931265, at * 5 

(quoting Kennemur, 280 S.W.3d at 312, which in turn 

quotes 45 C.F.R. § 164.512(f)(6)(I), expressly allowing 

a health care provider to disclose otherwise protected 

emergency health care information to law enforcement 

when to do so “appears necessary” to report a crime). 

On the strength of the continuing viability of our hold-

ing in Hardy, the court of appeals held that Appellee 

lacked a legitimate expectation of privacy in his blood-

alcohol test records to justify mounting a Fourth 

Amendment challenge. Id. 

Addressing the second issue, the court of appeals 

began its analysis with the questionable premise that 

“the trial court made no finding in its Conclusions of 

Law that the second grand jury subpoena was defec-

tive.” Id. at *6.4 Noting that the second grand jury sub-

                                                            
4 As we have already indicated, it is not nearly as clear to 

us as it was to the court of appeals that the trial court drew no 

such conclusion. See note 2, ante. 
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poena application was signed by the grand jury fore-

man, the court of appeals concluded that it was there-

fore lawful under HIPAA, which also expressly pro-

vides for the disclosure of medical records pursuant to 

a grand jury subpoena. Id. (citing 45 C.F.R. § 

164.512(f)(1)(ii) (B)). The court of appeals was satisfied 

that the grand jury foreman’s signature was enough to 

satisfy HIPAA’s grand jury subpoena provision. Id. Be-

cause Appellee’s medical records were obtained pursu-

ant to the second, valid grand jury subpoena, the court 

of appeals reasoned, and because “Appellee failed to es-

tablish any causal connection between issuance of the 

first and second subpoenas,” the records were not “ob-

tained” in violation of HIPAA. Id. Accordingly, the 

court of appeals concluded, the trial court erred to ap-

ply Article 38.23 to suppress them. Id. We granted Ap-

pellee’s petition to examine each of these discrete hold-

ings. 

 

II. FOURTH AMENDMENT STANDING 

 

Under the Fourth Amendment, “[t]he right of 

the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and sei-

zures, shall not be violated[.]” U.S. CONST. amend. IV. 

This provision “protects people, not places.” Katz v. 
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United States, 389 U.S. 347, 351 (1967). But for that 

very reason, the right is a personal one that cannot be 

invoked vicariously on behalf of another. “A person who 

is aggrieved by an illegal search and seizure only 

through the introduction of damaging evidence secured 

by a search of a third person’s premises or property has 

not had any of his Fourth Amendment rights in-

fringed.” Rakas v. Illinois, 439 U.S. 128, 134 (1978). As 

we observed in Chapa v. State, 729 S.W.2d 723, 727 

(Tex. Crim. App. 1987), “[i]n Rakas v. Illinois, the sub-

stantive question of what constitutes a ‘search’ for pur-

poses of the Fourth Amendment was effectively merged 

with what had been a procedural question of ‘standing’ 

to challenge such a search.” 

Moreover, what constitutes a “search” for Fourth 

Amendment purposes—and hence, what may serve to 

confer Fourth Amendment “standing” consistent with 

Rakas—may be predicated, the Supreme Court has re-

cently emphasized, on either an intrusion-upon-prop-

erty principle or a reasonable-expectation-of-privacy 

principle. United States v. Jones, 132 S.Ct. 945 (2012); 

Florida v. Jardines, 133 S.Ct. 1409 (2013); see also Ford 

v. State, 477 S.W.3d 321, 328 (Tex. Crim. App. 2015) 

(“A Fourth Amendment claim may be based on a tres-

pass theory of search (one’s own personal ‘effects’ have 

been trespassed), or a privacy theory of search (one’s 
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own expectation of privacy was breached).”). Appellee 

has not argued, either in the court of appeals or in this 

Court, that he maintains a property interest in his 

medical records,5 nor did the court of appeals address 

such a theory of standing. We therefore limit our con-

sideration to the propriety of the court of appeals’s 

holding that Appellee lacked a reasonable expectation 

of privacy in his medical records, at least insofar as 

they reflected the results of the blood alcohol test re-

sults.6 More particularly, we will review the court of 

                                                            
5 This Court has held that, when it comes to legal repre-

sentation, “[t]he client’s file belongs to the client[,]” not his attor-

ney. In re McCann, 422 S.W.3d 701, 704 (Tex. Crim. App. 2013). 

Appellee has made no analogous argument that, similarly, a pa-

tient’s medical records “belong to” the patient, such that he has 

Fourth Amendment standing on that basis to complain of the 

State’s warrantless acquisition of them. In the absence of briefing 

on that issue, we will not address it sua sponte on discretionary 

review. 

 
6 The trial court suppressed all of the medical records from 

Appellee’s treatment at the Covenant Medical Center from Febru-

ary 13, 2010—all 74 pages of them—and not just that portion of 

the medical records reporting the results of the blood-alcohol anal-

ysis. On appeal, the State seems to have contended only that the 

trial court erred to suppress the results of the blood alcohol anal-

ysis, arguing that to suppress at least that portion of the medical 

records was inconsistent with this Court’s narrow holding in 

Hardy. The State does not seem to contend that the trial court 

erred to suppress the balance of the medical records, and so, as in 

Hardy itself, we need not reach that question. Because our holding 

reaches only the question of whether the blood alcohol analysis 
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appeals’s conclusion that Hardy’s holding in this re-

gard remains unaffected by the subsequent enactment 

of HIPAA. 

 

Hardy 

 

In Hardy, we explicitly recognized that, when 

the State itself extracts blood from a DWI suspect, and 

when it is the State that conducts the subsequent blood 

alcohol analysis, two discrete “searches” have occurred 

for Fourth Amendment purposes. 963 S.W.2d at 52324. 

Here, as in Hardy, the State neither extracted Appel-

lee’s blood nor instigated the blood alcohol analysis, 

and “the Fourth Amendment does not apply to a search 

or seizure, even an arbitrary one, effected by a private 

party on [its] own initiative,” such as the one that the 

hospital conducted in the context of treating Appellee. 

Skinner v. Railway Labor Exec. Assn., 489 U.S. 602, 

614 (1989). So Appellee has no standing to (and does 

not now) complain of either the blood extraction or the 

blood alcohol analysis themselves. He argues only that 

the State’s acquisition of the medical records—that re-

                                                            
should have been suppressed, the trial court’s purported distinc-

tion between this case and Hardy, expressed in its first conclusion 

of law, see page 6, ante, is moot. 
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flect the result of those private intrusions (the extrac-

tion of blood and the blood alcohol analysis)—itself con-

stitutes a discrete governmental search to which 

Fourth Amendment protections extend. To answer that 

question in Hardy, we inquired whether society recog-

nizes as reasonable any expectation of privacy, not in 

medical records as a general rule, but in that subset of 

privately generated and maintained medical records 

that would show the result of a blood alcohol analysis 

in an individual that the State suspects of driving while 

intoxicated. 963 S.W.2d at 525-27. We concluded that 

the answer to this narrower question is “no.” 

Analogizing to United States v. Jacobsen, 466 

U.S. 109 (1984), we pointed out that Hardy’s expecta-

tion of privacy had already been frustrated to a certain 

extent by the fact that a private party had already ex-

tracted and analyzed his blood. In Jacobsen, we ex-

plained, employees of a private freight company had al-

ready opened a package and, upon discovering a white 

powdery substance, notified federal agents. Hardy, 963 

S.W.2d at 526. The only additional search conducted by 

the government itself was to test the privately exposed 

substance for the presence of contraband. Id. But, since 

the test was designed to reveal nothing about the sub-

stance except whether it was contraband, and an indi-

vidual can have no reasonable expectation of privacy in 
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the possession of contraband, the analysis of the sub-

stance was not regarded as a “search” for Fourth 

Amendment purposes. Id. We went on to compare the 

chemical analysis of the white powdery substance in 

Jacobsen to the acquisition of medical records in 

Hardy: 

 

A subpoena for blood alcohol and drug infor-
mation about the driver in an automobile acci-
dent is somewhat analogous to the chemical 
test in Jacobsen. A subpoena directed solely at 
blood alcohol and drug tests would, like the 
chemical test in Jacobsen, be a very narrow in-
vestigatory method designed to elicit evidence 
for a very narrow purpose. 

Id. This very narrow purpose was one, we found, that 

society as a whole was more than willing to endorse as 

a legitimate justification for invading the privacy of 

DWI suspects, as evidenced by the universality of im-

plied consent statutes across the country that compel 

the extraction and analysis of their breath or blood for 

chemical analysis. Id. at 526-27. Indeed, we noted, ob-

taining medical records of privately conducted blood 

extraction and analysis is much less invasive than ei-

ther the extraction or the chemical analysis them-

selves. Id. at 527. In light of these considerations, we 

concluded that, “whatever interests society may have 
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in safeguarding the privacy of medical records [in gen-

eral], they are not sufficiently strong to require protec-

tion of blood-alcohol test results taken by hospital per-

sonnel solely for medical purposes after a traffic acci-

dent.” Id.  
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HIPAA 

Does HIPAA now undercut the Court’s analysis 

in Hardy? The court of appeals concluded that it did 

not, and we agree. We have no doubt that HIPAA might 

support a broader claim that society now recognizes (if 

it did not already) that a patient has a legitimate ex-

pectation of privacy in his medical records in general. 

Indeed, we recognized in Hardy that there was already 

a suggestion in our case law, even before the advent of 

HIPAA, that such a reasonable expectation might ex-

ist, both in dicta, in Richardson v. State, 865 S.W.2d 

944, 952-53 & n.7 (Tex. Crim. App. 1993), and in a plu-

rality opinion, State v. Comeaux, 818 S.W.2d 46 (Tex. 

Crim. App. 1991) (plurality opinion). Hardy, 963 

S.W.2d at 518-19; see also Ford, 477 S.W.3d at 334 (ac-

knowledging that there might be contexts in which 

there is “a jurisprudential reason to stray from the 

third-party doctrine” by which a defendant is deemed 

to lack a reasonable expectation of privacy in otherwise 

personal information that is disclosed to a cell-phone 

service provider and contained in that provider’s rec-

ords). But that broader issue is not before us here—just 

as it was not before us in Hardy.7  

                                                            
7 We acknowledged both Richardson and Comeaux in 

Hardy, but observed that “the existence of a reasonable expecta-

tion of privacy in physician-patient communications, generally, 
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With respect to the narrower issue that we actu-

ally did decide in Hardy, HIPAA actually serves to bol-

ster our holding. While codifying a broad requirement 

of patient confidentiality in medical records, HIPAA 

nonetheless provides specific exceptions in which the 

disclosure of otherwise protected health care infor-

mation is permitted. Section 164.512(f)(1)(ii)(B) of Title 

45 of the Code of Federal Regulations, for example, al-

lows for the disclosure of “protected health infor-

mation” when to do so is “[i]n compliance with and as 

limited by the relevant requirements of . . . [a] grand 

jury subpoena[.]”8 Under this provision, a DWI offender 

would have no legitimate expectation of privacy suffi-

cient to block a health care provider from disclosing 

otherwise protected health care information when re-

quired to do so under the terms of a grand jury sub-

poena. Hardy itself involved the disclosure of medical 

records, including the results of blood alcohol testing, 

that the State obtained pursuant to a grand jury sub-

                                                            
does not necessarily mean that medical records would carry an 

expectation of privacy in every situation.” 963 S.W.2d at 519. 
8 Under the rubric of “Standard: Disclosure for law en-

forcement purposes[,]” 45 C.F.R. § 164.512(f)(1)(ii)(B) permits the 

“disclosure [of] protected health information” when it is “[i]n com-

pliance with and as limited by the relevant requirements of . . . [a] 

grand jury subpoena[.]” 
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poena. 963 S.W.2d at 518. Assuming that such disclo-

sures occur under circumstances sufficient to meet the 

conditions prescribed, whatever insulation HIPAA pro-

vides against third-party disclosure of medical records 

in general does not extend to the disclosure of “blood-

alcohol test results from tests taken by hospital person-

nel solely for medical purposes after a traffic accident.”9 

Hardy, 963 S.W.2d at 527.  

The court of appeals did not err to conclude that 

Hardy’s narrow holding remains valid with respect to 

Fourth Amendment standing, even in light of the sub-

sequently enacted provisions of HIPAA. 

                                                            
9 We are not at this juncture concerned with the question of 

whether the conditions under which 45 C.F.R. § 

164.512(f)(1)(ii)(B) would permit disclosure were actually satisfied 

in this case. That is the province of our discussion of Appellee’s 

second ground for review, whether the specific provisions of 

HIPAA, or any provision of state law that governs grand jury sub-

poenas, may have been violated so as to trigger Article 38.23’s 

statutory exclusionary rule. See TEX. CRIM. PROC. art. 38.23(a) 

(“No evidence obtained by an officer . . . in violation of any provi-

sions of the . . . laws of the State of Texas, . . . or laws of the United 

States of America, shall be admitted in evidence against an ac-

cused on the trial of any criminal case.”). Here we mean only to 

point out that the existence of this exception to HIPAA’s general 

rule against disclosure of medical information only serves to rein-

force our conclusion in Hardy that any reasonable expectation of 

privacy that society may be prepared to recognize in health care 

information in general does not extend to evidence that is the sub-

ject of a legitimate investigation into the offense of driving while 

intoxicated. 
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Finally, Appellee points to a particular provision 

in HIPAA mandating that, in the event of a conflict be-

tween provisions of state law and the limitations on 

disclosure of medical information contained in HIPAA 

itself, it is the federal law that must prevail over the 

state law unless the state law is more protective of an 

individual’s privacy interests. 45 C.F.R. § 160.203(b).10 

From this, Appellee seems to argue that we must aban-

don our holding in Hardy because it represents state 

common law that is less protective than—and therefore 

preempted by—this preemption provision in HIPAA. 

Our response to this contention is twofold. First, 

Hardy’s resolution of the issue of Fourth Amendment 

standing was a holding of federal constitutional dimen-

sion, not a state-law ruling. We therefore perceive no 

conflict between state law and HIPAA that must be re-

solved in favor of the latter. Second, and in any event, 

even assuming that Hardy represented a holding of 

state-law dimension, it is not inconsistent with HIPAA. 

                                                            
10 This provision reads: “A standard, requirement, or im-

plementation specification adopted under this subchapter that is 

contrary to a provision of State law preempts the provision of 

State law. This general rule applies, except if one or more of the 

following conditions is met: . . . (b) The provision of State law re-

lates to the privacy of individually identifiable health information 

and is more stringent than a standard, requirement, or implemen-

tation specification under subpart E of part 164 of this subchap-

ter.” 
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The blood alcohol test results in Hardy were obtained 

via a grand jury subpoena. 963 S.W.2d at 518, 527. As 

we have already observed, HIPAA expressly permits 

the disclosure of otherwise “protected health infor-

mation” when it is sought by way of a grand jury sub-

poena. In short, nothing about HIPAA’s preemption 

provision prohibits us from relying upon HIPAA itself 

as confirmation that society has still not recognized a 

reasonable expectation of privacy in “blood-alcohol test 

results from tests taken by hospital personnel solely for 

medical purposes after a traffic accident”—at least not 

an expectation of privacy compelling enough to with-

stand invasion by a grand jury subpoena. For these rea-

sons, it is Appellee’s preemption argument, not our lim-

ited holding in Hardy, that must fall. 

 

III. ARTICLE 38.23 

 

Under Article 38.23(a), evidence obtained in vio-

lation of state or federal law may not be admitted 

against the accused at his trial. TEX. CODE CRIM. 

PROC. art. 38.23(a). Thus, quite apart from Appellee’s 

Fourth Amendment contention, his motion to suppress 

may have been valid if one or both of the grand jury 
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subpoenas about which he complains was defective un-

der either HIPAA or state statutory provisions govern-

ing their issuance. 

The court of appeals believed that “the trial 

court made no finding . . . that the second grand jury 

subpoena was defective.” Huse, 2014 WL 931265, at *6. 

As we have already observed, however, the trial court’s 

written findings of fact and conclusions of law are at 

least ambiguous on that score, and an argument can be 

made that it found both grand jury subpoenas duces 

tecum to have been unlawfully issued, not just the first 

one. The court of appeals concluded that the second 

grand jury subpoena duces tecum lawfully issued, and 

it believed that this conclusion essentially mooted the 

question of whether the first grand jury subpoena du-

ces tecum was valid, since the medical records that the 

State proposed to use against Appellee at his trial were 

those “obtained” for purposes of Article 38.23(a) via the 

second grand jury subpoena. Id. For our part, we will 

take the opposite approach. For reasons we will ex-

plain, we harbor some doubt with respect to the legality 

of the second grand jury subpoena duces tecum. We 

conclude, however, that the first grand jury subpoena 

duces tecum issued lawfully, and so we will not ulti-

mately pass on the lawfulness of the second. 
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Was HIPAA Violated? 

 

HIPAA itself does not set any parameters for 

what may constitute a valid grand jury subpoena; it 

simply permits the disclosure of otherwise protected 

health information “[i]n compliance with and as limited 

by the relevant requirements of . . . [a] grand jury sub-

poena.” 45 C.F.R. §164.512(f)(1)(ii)(B). It does not pur-

port to prescribe criteria for a valid grand jury sub-

poena duces tecum, as a matter of state or federal law. 

It would appear, then, that whether protected health 

information may be disclosed without violating HIPAA 

is a function of, at most, two circumstances: first, 

whether a grand jury subpoena duces tecum existed, 

and (perhaps) second, whether it validly issued in ac-

cordance with governing state or federal law. Here, the 

first circumstance was met—twice. Two grand jury 

subpoenas duces tecum issued in this case. That being 

so, there can be no possible cause to apply Article 

38.23’s exclusionary rule to a violation of HIPAA itself 

unless the grand jury subpoenas duces tecum somehow 

failed to comply with the provisions in the Texas Code 

of Criminal Procedure that authorize their issuance. In 

short, whether HIPAA was violated wholly devolves 

into a question of whether one or both of the two grand 

jury subpoenas duces tecum that issued in this case 
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failed to comport with state law. We believe that the 

first one—at least—was lawful. 

 

Was State Law Violated? 

 

Grand juries in Texas have the constitutional 

authority to investigate misdemeanor offenses such as 

Appellee’s. See TEX. CONST. art. V, § 17 (“Grand ju-

ries empaneled in the District Courts shall inquire into 

misdemeanors . . .”). Also, “[a] subpoena may summon 

one or more persons to appear . . . on a specified day . . 

. before a grand jury[.]” TEX. CODE CRIM. PROC. art. 

24.01(a)(2)(C). Either the foreman of the grand jury or 

“the attorney representing the State” has the authority 

to “issue a summons” (by which is apparently meant a 

subpoena) on the grand jury’s behalf. TEX. CODE 

CRIM. PROC. arts. 20.10 & 20.11; George E. Dix & 

John M. Schmolesky, 41 TEXAS PRACTICE: CRIMI-

NAL PRACTICE AND PROCEDURE § 23:27 (3d ed. 

2011). “The subpoena may require the witness to ap-

pear and produce records and documents.” TEX. CODE 

CRIM. PROC. art. 20.11; see also TEX. CODE CRIM. 

PROC. art. 24.02 (“If a witness have in his possession 

any instrument of writing or other thing desired as ev-

idence, the subpoena may specify such evidence and di-
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rect that the witness bring the same with him and pro-

duce it in court.”); Dix & Schmolesky, § 23:30, at 783 

(“A grand jury subpoena can, under the general author-

ity of Article 24.02 of the Code of Criminal Procedure, 

direct the witness to bring specified instruments, writ-

ings, or ‘other thing[s]’ in his possession to the grand 

jury. Such a subpoena is a subpoena duces tecum.”). 

And finally, “[t]he grand jury may compel the produc-

tion of evidence . . . as it considers appropriate, and its 

operation generally is unrestrained by the technical 

procedural and evidentiary rules governing the con-

duct of criminal trials.” United States v. Calandra, 414 

U.S. 338, 343 (1974). 

Beyond the bare-bone provisions cited above, the 

Code of Criminal Procedure provides little guidance 

with respect to the proper (or improper) use of the 

grand jury subpoena power. Legal commentators have 

observed that, in states such as Texas, in which “the 

subpoena authority appears to be shared by the prose-

cutor and the grand jury[,] . . . it seems likely as a prac-

tical matter that the prosecutor will play the leading 

role in determining the evidence to subpoena[.]” Sara 

Sun Beale, et al., 1 GRAND JURY LAW AND PRAC-

TICE § 6:2, at 6-10 (2d ed. 2015). Moreover, “as long as 

it is fairly clear that the grand jury’s subpoenas are be-

ing used to further the grand jury’s investigation—and 
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not some separate interest of the prosecutor’s—the 

courts have permitted the prosecutors to make their 

own decisions as to the issuance of subpoenas.” Id. at 

6-14. Prosecutors “do not have to obtain a grand jury’s 

approval before issuing subpoenas; indeed, a grand 

jury may not even be aware that a prosecutor is issuing 

subpoenas on its behalf.” Susan W. Brenner & Lori E. 

Shaw, 1 FEDERAL GRAND JURY: A GUIDE TO LAW 

AND PRACTICE § 9:2, at 342 (2d ed. 2006). And there 

is a presumption of regularity attending the purported 

acts of a grand jury, which the opposing party has the 

burden to overcome. Sara Sun Beale, et al., 2 GRAND 

JURY LAW AND PRACTICE § 9:16, at 9-100 (2d ed. 

2012); Ex parte Rogers, 640 S.W.2d 921, 923 (Tex. 

Crim. App. 1982); see also United States v. R. Enter-

prises, Inc., 498 U.S. 292, 301 (1991) (“We begin by re-

iterating that the law presumes, absent a strong show-

ing to the contrary, that a grand jury acts within the 

legitimate scope of its authority.”). 

Despite this presumption of regularity, it is well 

settled that there are at least two purposes to which a 

prosecutor may not legitimately direct a grand jury 

subpoena. First, he may not use the grand jury sub-

poena as a subterfuge to obtain an investigative inter-

view in his office—a so-called “office subpoena.” Beale, 

supra, at 6-17; Brenner, supra, at 343. For example, 
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“[t]he prosecutor’s power to subpoena [on the grand 

jury’s behalf] must not be used as a tool for police offic-

ers to force a suspect to talk when he previously refused 

to do so.” Guardiola v. State, 20 S.W.3d 216, 225 (Tex. 

App.—Houston [14th Dist.] 2000, pet. ref’d). However, 

“the courts have generally permitted prosecutors to 

meet with prospective witnesses in advance of their ap-

pearances before the grand jury, as long as the inter-

views with the prosecutors are optional, and as long as 

the witnesses are given the choice to appear before the 

grand jury rather than submit to an interview.” Beale, 

supra, at 6-17. Second, it has been widely recognized 

by commentators and courts that have addressed the 

issue squarely “that it is improper to use the grand jury 

for the purpose of preparing an already pending indict-

ment for trial[,]” since by that time “the grand jury’s 

investigative role is ended, and the rules of pretrial dis-

covery take effect to govern the extent to which the par-

ties may use the legal process to obtain information 

about the case.” Beale, supra, at 9-95, 9-96; see also Su-

san W. Brenner & Lori E. Shaw, 2 FEDERAL GRAND 

JURY: A GUIDE TO LAW AND PRACTICE § 21:10, at 

234 (2d ed. 2006) (“It is improper to use a grand jury to 

obtain evidence for use at the trial of one who has al-

ready been indicted.”); In re Grand Jury Proceedings, 

814 F.2d 61, 70 (1st Cir. 1987) (“It is well established 
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that a grand jury may not conduct an investigation for 

the primary purpose of helping the prosecution prepare 

indictments for trial.”); see also Rogers, 640 S.W.2d at 

923 (“It has been said that ‘it is improper to use the 

grand jury for the purpose of preparing an already 

pending indictment for trial.’ United States v. Dardi, 

330 F.2d 316 (2nd Cir. 1964).”). However, commenta-

tors have also suggested that a grand jury may con-

tinue to investigate other potential charges, and “if, in 

the course of such legitimate investigative efforts, the 

prosecutor obtains evidence that is relevant to the 

pending case, it can use that evidence at trial.” Beale, 

supra, at 9-98; see also Brenner, supra, at 234 (“It is 

not, however, improper for a grand jury to investigate 

the possibility that one who has been indicted may 

have committed other crimes even if the investigation 

discloses evidence relevant to charges in the indict-

ment.”). We will examine the grand jury subpoenas du-

ces tecum in this case with these principles and practi-

calities in mind. 

The court of appeals seems to have concluded 

that the second subpoena duces tecum was valid be-

cause the foreman of the grand jury signed the sub-

poena application, and his involvement was alone suf-

ficient to invoke the presumption of regularity in grand 
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jury proceedings.11 But we hesitate in this case to ratify 

that apparent conclusion. By the time the second sub-

poena issued, Appellee had already been charged by in-

formation with the offense in this case. While that first 

information had been dismissed by the time the second 

subpoena was requested and issued, the second infor-

mation was filed the very next day after the second sub-

poena issued. Moreover, by the time the second infor-

mation was filed, charging Appellee with the same of-

fense as the first, the prosecution was aware of what 

was contained in the medical records, since it had al-

ready obtained the very same records from the very 

same source in response to its first grand jury sub-

poena duces tecum. These circumstances combine to 

suggest the possibility that the second subpoena duces 

tecum may not have issued for a legitimate grand jury 

investigative purpose, but solely for the purpose of se-

curing evidence for the prosecution to use against Ap-

pellee at trial. If that is the case, it would not matter 

that the foreman of the grand jury signed the subpoena 

application—it may still have served an illegitimate 

                                                            
11 “[T]he medical records produced in this case were pro-

duced in response to the second grand jury subpoena, which was 

itself issued upon the request of the foreman of the grand jury. We 

will not look beyond the issuance of the subpoena to determine 

whether the matter is a legitimate matter of consideration by the 

grand jury.” Huse, 2014 WL 931265, at *6. 
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purpose. Rogers, 640 S.W.2d at 623. While we do not 

decide that question today, the wide acceptance of the 

point of view by other commentators and courts is 

enough to cause us to hesitate to rely upon the pre-

sumption of regularity to sanction the second grand 

jury subpoena duces tecum on the particular facts of 

this case when, in our opinion, an alternative ground 

exists which leads us to conclude that the evidence was 

properly obtained. 

We have no hesitation, however, in concluding 

that the first grand jury subpoena duces tecum was 

proper. The trial court concluded that this subpoena 

was abusive “because it did not meet legislative re-

quirements because no actual grand jury was involved” 

in its issuance. However, the trial court did not identify 

the specific legislative provisions it believed to have 

been violated. In its findings of fact, it found that the 

first subpoena duces tecum “was not directed to be re-

turned to any actual grand jury.” This finding of fact is 

simply unsupported by the record. The March 30 sub-

poena was addressed to one “BEVERLY BROOKS” at 

the Covenant Medical Center, and it expressly com-

manded her “to appear before the Grand Jury now in 

session” in Lubbock County with the relevant medical 

records, “then and there to testify as a witness before 

said Grand Jury[.]” It also issued before the charging 
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instrument was filed, albeit only one day before. It is 

true that the subpoena application was signed by the 

prosecutor rather than the grand jury foreman. But as 

we have already noted, this was squarely in keeping 

with the provisions of the Code. TEX. CODE CRIM. 

PROC. arts. 20.10 & 20.11. 

It is also true that the subpoena offered its recip-

ient, Ms. Brooks, the option of complying by simply by 

contacting the prosecutor’s office—presumably to ar-

range for delivery of the requested medical records to 

the prosecutor himself. But this practice does not seem 

to us to necessarily conflict with any of our grand jury 

related statutory provisions, and it does not seem to us 

to necessarily overstep the prosecutor’s role to facilitate 

the investigative function of the grand jury, so long as 

the recipient retains the option instead to appear be-

fore the grand jury itself, as principally commanded. 

Nor does the statutory scheme necessarily contemplate 

that the grand jury itself must even have been aware 

of the grand 

jury subpoena at the time it was issued. None of 

these circumstances surrounding the first grand jury 

subpoena conflicts with any of the relevant statutory 

provisions. And even in the aggregate, these circum-

stances are insufficient to surmount the presumption 

of regularity of the grand jury proceedings. We hold 
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that Appellee has failed to establish any illegality at-

tendant to the prosecutor’s use of the first grand jury 

subpoena duces tecum. Because the State obtained the 

medical records in the absence of any specific statutory 

violation and in the absence of any manifest abuse of 

the grand jury’s ordinary investigative function, Article 

38.23(a) does not mandate that the records be sup-

pressed. 

CONCLUSION 

For these reasons, we affirm the judgment of the 

court of appeals. 
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Appellant, State of Texas, appeals the trial 

court’s order suppressing medical records of Appellee, 
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Hayden Huse, in a misdemeanor, driving while intoxi-

cated case1

 In support of its position that the trial court 

erred in suppressing those records, the State asserts: 

(1) Appellee lacked standing to challenge the grand 

jury subpoena by which the State obtained those rec-

ords; (2) the trial court erroneously concluded the State 

unlawfully obtained Appellee’s medical record because 

the State did comply with federal requirements under 

the Health Insurance Portability and Accountability 

Act of 1996 (HIPAA)2 (3) the trial court erroneously 

concluded Appellee’s medical records should be sup-

pressed under article 38.23 of the Texas Code of Crim-

inal Procedure because those records were legally ob-

tained; and (4) the trial court erroneously concluded 

Appellee’s blood-alcohol test results were scientifically 

unreliable or irrelevant. We reverse and remand for 

further proceedings consistent with this opinion. 

 

                                                            
1 See TEX. PENAL CODE ANN. § 49.04 (West Supp. 

2013). 
2 See Pub. L. No. 104-191, 110 Stat. 1936 (1996), codified 

as amended at 42 U.S.C. §§ 1320d-1320d-8 (West 2012). Specifi-

cally, the State asserts the disclosure of Appellee’s medical records 

did not violate HIPAA’s Privacy Rule. The United States Depart-

ment of Health and Human Services promulgated the Privacy 

Rule under title 45 of the Code of Federal Regulations. See 45 

C.F.R. pts. 160 & 164 (2013) (Privacy Rule). 
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BACKGROUND 

On February 13, 2010, at approximately 2:00 

a.m., Appellee failed to make a turn and drove his car 

into a dirt embankment before coming to stop in a cot-

ton field. Lubbock County Sheriff deputies responded 

to the accident, and Appellee was transported to a hos-

pital due to injuries he sustained in the accident. When 

Texas Department of Public Safety Trooper Troy 

McKee arrived to investigate, the deputies told him Ap-

pellee’s breath smelled of an alcoholic beverage. 

At approximately 5:15 a.m., Trooper McKee ar-

rived at the hospital. He also noticed Appellee smelled 

of an alcoholic beverage and that his eyes were red, 

bloodshot, and watery. Trooper McKee was unable to 

administer any field sobriety tests due to Appellee’s in-

juries. During their conversation, Appellee admitted 

that, prior to the accident, he drank six to seven beers 

between 7:30 and 11:30 p.m. at several local bars. Ap-

pellee also indicated his last drink was at 11:30 p.m. 

and he had nothing to drink since the accident. Based 

on this information coupled with Appellee’s failure to 

negotiate the curve resulting in the accident, Trooper 

McKee believed Appellee was intoxicated when the ac-

cident occurred. He did not request a mandatory blood 

draw and Appellee refused to give a breath or blood 
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specimen. Hospital personnel had, however, drawn Ap-

pellee’s blood for medical purposes at approximately 

4:50 a.m.—two hours and fifty minutes after the acci-

dent.3 

Based upon Trooper McKee’s offense report, on 

March 30, 2010, a Lubbock Assistant County Criminal 

District Attorney filed an application for a subpoena 

seeking Appellee’s medical records related to his inju-

ries from the accident. At that time, no grand jury in-

vestigation concerning Appellee was pending. The next 

day, Appellee was charged by Complaint and Infor-

mation in Cause No. 2010-460,173, with driving while 

intoxicated. Ultimately, Appellee’s medical records 

were obtained as a result of the March 30 subpoena 

when, on April 15, 2010, a hospital business records af-

fidavit, with Appellee’s medical records attached, was 

delivered to the Criminal District Attorney’s Office. 

On December 15, 2010, Appellee filed a generic 

motion to suppress, seeking suppression of any evi-

dence obtained as the result of “illegal acts on behalf of 

the State” committed on February 13, 2010, the date of 

the accident. That motion was subsequently amended 

                                                            
3 The results of Appellee’s blood serum test by hospital 

personnel showed Appellee’s blood alcohol content was 0.219. 

Other emergency room records indicate Appellee was diagnosed 

as suffering from acute alcohol intoxication. 
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on March 14, 2011, to specifically seek suppression of 

blood evidence “illegally” taken in violation of Appel-

lee’s rights under HIPPA, through the use of a “sham” 

grand jury subpoena. Before an order disposing of that 

motion was entered, the prosecution of Cause No. 2010-

460,173 was dismissed on September 27, 2011, on the 

State’s motion. 

Eight days later, on October 5, 2011, a second 

application for a subpoena was filed, again seeking pro-

duction of Appellee’s medical records related to his in-

juries resulting from the accident. This time the appli-

cation was signed by the foreman of the grand jury. 

That same day, the District Clerk issued a new “Grand 

Jury Subpoena.” The next day, Appellee was again 

charged with driving while intoxicated—this time in 

Cause No. 2011-467,345—arising out of the same 

events of February 13, 2010. Shortly thereafter, on Oc-

tober 11, 2011, the hospital’s business records affidavit 

and Appellee’s medical records were again delivered to 

the Criminal District Attorney’s Office.4 

On January 25, 2012, a suppression hearing was 

held addressing the issues originally raised in the 

amended motion to suppress filed in Cause No. 2010-

                                                            
4 Appellee’s medical records produced under the second 

grand jury subpoena were essentially the same as those produced 

under the first grand jury subpoena. 
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460,173. In addition to testimony of Trooper McKee, 

the facts surrounding the subpoena process and the ob-

taining of medical records were stipulated to between 

the State and Appellee, leaving only the issue of 

whether Appellee’s medical records were illegally ob-

tained and, therefore, excludable. 

On August 6, 2012, the trial court granted Ap-

pellee’s amended motion to suppress and on November 

30, 2012, it filed its Trial Court’s Findings of Fact and 

Conclusions of Law. In those Findings the trial court 

found, in pertinent part, that: (1) Appellee had stand-

ing to challenge the grand jury process by which the 

State obtained his medical records; (2) HIPAA creates 

an expectation of privacy in a person’s medical infor-

mation; (3) the first grand jury subpoena was defective; 

(4) medical records obtained pursuant to the first grand 

jury subpoena violated HIPAA; (5) the second grand 

jury subpoena did not cure the first subpoena’s HIPAA 

violation;5 (6) the State failed to demonstrate any at-

tenuation of the taint arising from the first grand jury 

subpoena, (7) the State did not acquire Appellee’s med-

ical records via a warrant; (8) article 38.23 of the Texas 

Code of Criminal Procedure applies because the State 

                                                            
5 Appellee does not assert nor did the trial court conclude 

in its Conclusions of Law that the second grand jury subpoena was 

defective. 
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violated state and federal law through the use of the 

first subpoena; (9) the grand jury subpoenas used to ob-

tain Appellee’s HIPPA protected medical records were 

unlawful, (10) the doctrine of inevitable discovery is not 

available under Texas law; and (11) there is no scien-

tifically reliable way to relate Appellee’s medically 

tested serum blood-alcohol level back to a whole blood-

alcohol level at the time of driving. This appeal fol-

lowed. 

DISCUSSION 

 

STANDARD OF REVIEW 

 

We review a trial court’s ruling on a motion to 

suppress evidence under a bifurcated standard of re-

view. Ford v. State, 158 S.W.3d 488, 493 (Tex. 2005). 

We do not engage in our own factual review, Romero v. 

State, 800 S.W.2d 539, 543 (Tex. Crim. App. 1990), but 

give almost total deference to the trial court’s rulings 

on questions of historical fact and application-of-law-

to-fact questions that turn on an evaluation of credibil-

ity and demeanor. Montanez v. State, 195 S.W.3d 101, 

108-09 (Tex. Crim. App. 2006). When the trial court 

makes explicit fact findings, we determine whether the 

evidence, when viewed in the light most favorable to 
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the trial court’s ruling, supports those fact findings. 

State v. Kelly, 204 S.W.3d 808, 818-19 (Tex. Crim. App. 

2006). When the trial court’s rulings are reasonably 

supported by the record and are correct under “any the-

ory applicable to the case,” an appellate court should 

affirm. State v. White, 306 S.W.3d 753, 757, n.10 (Tex. 

Crim. App. 2010). See also Calloway v. State, 743 

S.W.2d 645, 651-52 (Tex. Crim. App. 1988) (leading 

some legal analysts to refer to this rule as “the Callo-

way rule”). Accordingly, if the trial court’s findings are 

supported by the record, we must affirm the decision if 

it is supported by our de novo review of the theories of 

law “applicable to the case.” Kelly, 204 S.W.3d at 819. 

 

MOTION TO SUPPRESS 

 

A motion to suppress is a specialized objection 

regarding the admissibility of evidence. Hall v. State, 

303 S.W.3d 336, 342 n.9 (Tex. App.—Amarillo 2009, 

pet. ref’d). See Galitz v. State, 617 S.W.2d 949, 952 n.10 

(Tex. Crim. App. 1981) (op. on reh’g). Such a motion is 

the proper remedy when evidence is illegally obtained 

in violation of a defendant’s constitutional or statutory 

rights. Hall, 303 S.W.3d at 342 n.9 (citing Wade v. 

State, 814 S.W.2d 763, 764 (Tex. App.—Waco 1991, no 

pet.)). See Reyes v. State, 361 S.W.3d 222, 230 (Tex. 
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App.—Fort Worth 2012, pet. ref’d).6 Only those acts 

which violate a person’s privacy rights or property in-

terests are subject to the state or federal exclusionary 

rule. Miles v. State, 241 S.W.3d 28, 36 n.33 (Tex. Crim. 

App. 2007). See, e.g., Chavez v. State, 9 S.W.3d 817, 

822 (Tex. Crim. App. 2000) (Price, J., concurring) 

(“[U]nless someone’s privacy or property interests are 

illegally infringed upon in the obtainment of evidence, 

the core rationale for providing this prophylactic meas-

ure is not met and its use is unwarranted.”). 

The mere filing of a motion to suppress does not 

impose on the State the initial burden of showing com-

pliance with the law. Wilkerson v. State, 173 S.W.3d 

521, 532 (Tex. Crim. App. 2005). It is “settled law that 

the burden of proof is initially on the defendant to raise 

the exclusionary rule issue by producing evidence of a 

statutory violation, and that this burden then shifts to 

the State to prove compliance.” Pham v. State, 175 

S.W.3d 767, 772, 773 (Tex. Crim. App. 2005) (“We have 

long held that the burden of persuasion is properly and 

permanently placed upon the shoulders of the moving 

                                                            
6 As a procedural safeguard, a defendant has at least two 

opportunities to seek redress for any alleged violation of law by (1) 

filing a pretrial motion to suppress evidence or (2) objecting to the 

admission of the evidence at the time it is offered at trial and re-

quest a hearing outside the presence of the jury. Hall, 303 S.W.3d 

at 342. 
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party.”). Before evidence is rendered inadmissible, the 

defendant must also show a causal connection between 

the violation and the evidence obtained. Id. at 773. If 

there is no causal relationship between the illegal con-

duct and the acquisition of the evidence, the evidence 

is not obtained in violation of the law. Bell v. State, 169 

S.W.3d 384, 391 (Tex. App.—Fort Worth 2005, pet. 

ref’d) (citing Gonzales v. State, 67 S.W.3d 910, 912 

(Tex. Crim. App. 2002)). After defendant establishes a 

violation of the law and produces evidence of a causal 

connection, the State may either disprove the causal 

connection or make an attenuation-of-taint argument. 

See Wilson v. State, 277 S.W.3d 446, 448 (Tex. App.—

San Antonio 2008), aff’d, 311 S.W.3d 452 (Tex. Crim. 

App. 2010).7 

“When a hearing on [a] motion to suppress is 

granted, the court may determine the merits of said 

motion on the motions themselves, or upon opposing 

                                                            
7 If arguing attenuation-of-taint doctrine, the State must 

establish the taint of the illegality was so far removed from ob-

taining the evidence that the causal chain is broken. Pham, 175 

S.W.3d at 773. When determining whether the taint of a violation 

of law was attenuated; the court considers the following four fac-

tors: (1) whether Miranda warnings were given; (2) the violation’s 

temporal proximity; (3) the presence of intervening circumstances; 

and (4) the purpose and flagrancy of the official misconduct. John-
son v. State, 871 S.W.2d 744, 751 (Tex. Crim. App. 1994). 
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affidavits, or upon oral testimony, subject to the discre-

tion of the court.” TEX. CODE CRIM. PROC. ANN. art. 

28.01 § 1(6) (West 2006). A motion to suppress that is 

sworn to or supported by affidavit and admitted into 

evidence at the hearing may be considered as evidence. 

See Gonzales v. State, 977 S.W.2d 189, 190 (Tex. 

App.—Austin 1998, pet. ref’d) (“[M]otions to suppress 

[are] mere pleadings; they [are] not self-proving and 

they [are] not evidence.”). See also Bizzami v. State, 

492 S.W.2d 944, 946 (Tex. Crim. App. 1973) (allega-

tions in a brief do not constitute proof). 

For purposes of logical analysis, we will address 

issue one, pertaining to standing, first. We will then 

briefly address issues two and three together, before fi-

nally addressing issue four separately. 

 

ISSUES ONE—STANDING 

By its first issue the State asserts Appellee 

lacked standing to challenge the grand jury subpoena 

by which the State obtained Appellee’s medical records 

because Appellee did not have a reasonable expectation 

of privacy in the blood-alcohol test results obtained by 

hospital personnel for medical purposes after the acci-

dent. Accordingly, the State contends the trial court 

erred in finding that he had standing to challenge the 
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grand jury subpoenas by which the State obtained his 

medical records because it erroneously rejected the 

holding of the Criminal Court of Appeals in State v. 

Hardy, 963 S.W.2d 516, 527 (Tex. Crim. App. 1997) and 

our holding in Kennemur v. State, 280 S.W.3d 305 

(Tex. App.—Amarillo 2008, pet. ref’d), cert. denied, 556 

U.S. 1191, 129 S.Ct. 2005, 173 L.Ed.2d 1101 (2009). 

In Kennemur, appellant asserted that his medi-

cal records resulting from emergency treatment at a 

hospital following a traffic accident caused by his intox-

ication were obtained in violation of HIPAA’s Privacy 

Rule. Id. at 311. We held appellant lacked standing to 

challenge the State’s use of his medical records at trial 

due to an alleged HIPAA violation under Hardy and 

stated the following: 

There is no Fourth Amendment reasonable ex-
pectation of privacy protecting blood-alcohol 
test results from tests taken by hospital per-
sonnel solely for medical purposes after a traf-
fic accident. State v. Hardy, 963 S.W.2d 516, 
527 (Tex. Crim. App. 1997). The Hardy rule ap-
plies in instances where the accused challenges 
the State’s use of his or her medical records at 
trial due to an alleged HIPAA violation. See 
Murray v. State, 245 S.W.3d 37, 42 (Tex. 
App.—Austin 2007, pet. filed); Tapp v. State, 
108 S.W.3d 459, 461-62 (Tex. App.—Houston 
2003, pet. ref’d). Because Appellant has no con-
stitutional or statutory reasonable expectation 
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of privacy with respect to blood-alcohol test re-
sults obtained solely for medical purposes fol-
lowing an accident, he has no standing to com-
plain that the State obtained his medical rec-
ords in violation of HIPAA. See Ramos v. State, 
124 S.W.3d 326, 338-39 (Tex. App.—Fort 
Worth 2003, pet. ref’d). 
 
We are mindful that “standard, requirement or 
implementation specification” adopted under 
the Privacy Rule generally preempts contrary 
state laws. Murray, 245 S.W.3d at 42 (citing 45 
C.F.R. § 160.203). Nevertheless we are con-
strained to follow existing law under Hardy ab-
sent any guidance or instructions to the con-
trary from the Court of Criminal Appeals. Id.; 
Tapp, 108 S.W.3d at 463. That said, HIPAA re-
quirements for disclosure conform with the 
holding in Hardy as follows: 
 
A covered health care provider providing emer-
gency health care in response to a medical 
emergency . . . may disclose protected health 
care information to a law enforcement official if 
such disclosure appears necessary to alert law 
enforcement to: (A) The commission and nature 
of a crime; (B) The location of such crime or of 
the victim(s) of such crime; and (C) The iden-
tity, description, and location of the perpetrator 
of such crime. 45 C.F.R. § 164.512(f)(6)(i). 
 

Kennemur, 280 S.W.3d at 311-12. 

49a



That appellant’s medical records in Kennemur 

were obtained by the State via a subpoena duces tecum 

as opposed to a grand jury subpoena is of no moment. 

See Tapp, 108 S.W.3d at 462-63 (injured motorist 

lacked standing to complain that his blood-alcohol test 

results were not obtained in compliance with the grand 

jury subpoena process when his blood was drawn by 

emergency medical personnel for medical purposes af-

ter a traffic accident). Accord Garcia v. State, 95 

S.W.3d 522, 526-27 (Tex. App.—Houston [1st Dist.] 

2002, no pet.); Dickerson v. State, 965 S.W.2d 30, 31 

(Tex. App.—Houston [1st Dist.] 1998, pet. dism’d, im-

providently granted), 986 S.W.2d 618 (Tex. Crim. App. 

1999); Hicks v. State, No. 01-02-00165-CR, 2003 Tex. 

App. LEXIS 9280, at *6 (Tex. App.—Houston [1st Dist.] 

Oct. 20, 2003, no pet.) (mem. op., not designated for 

publication); Harmon v. State, No. 01-02-00035-CR, 

2003 Tex. App. LEXIS 6172, at *6-7 (Tex. App.—Hou-

ston [1st Dist.] July 17, 2003, no pet.) (mem. op., not 

designated for publication). This is particularly so 

where, as here, the State obtained the medical records 

by a grand jury subpoena following a prior allegedly de-

fective grand jury subpoena. See Ramos, 124 S.W.3d at 

338-39 (finding appellant lacked standing to assert 

medical records were inadmissible because the State 
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obtained the records by subpoena following a prior al-

legedly defective grand jury subpoena). 

Thus, we hold that, because there is no expecta-

tion of privacy in one’s blood-alcohol test results when 

the blood is obtained by hospital personnel after a traf-

fic accident for medical purposes, Appellee lacks stand-

ing to assert that using a grand jury subpoena to obtain 

his blood results constituted an unreasonable search 

and seizure.8 Because Appellee lacked standing to chal-

lenge the process by which his medical records were ob-

tained, the trial court erred by addressing the question. 

Issue one is sustained. 

  

                                                            
8 Although, generally speaking, taking a blood sample is a 

search and seizure within the scope of the Fourth Amendment to 

the United States Constitution and article 1, section 9 of the Texas 

Constitution, Schmerber v. California, 384 U.S. 757, 767, 86 S.Ct. 

1826, 16 L.Ed.2d 908 (1966); Aliff v. State, 627 S.W.2d 166, 169 

(Tex. Crim. App. 1982), Fourth Amendment search and seizure 

principles are not implicated here because the blood extraction did 

not involve police conduct. State v. Kelly, 166 S.W.3d 905, 910 

(Tex. App.—Corpus Christi 2005), aff’d, 204 S.W.3d 808 (Tex. 

Crim. App. 2006). Accordingly, the absence of a search warrant or 

a court order are not theories of law applicable to the case before 

us. See id. at 911. 
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ISSUES TWO AND THREE—LEGALITY OF SEI-

ZURE OF MEDICAL RECORDS 

Even if we were to assume that Appellee had 

standing to challenge the process by which the first 

grand jury subpoena was issued, the trial court made 

no finding in its Conclusions of Law that the second 

grand jury subpoena was defective. Therefore, we must 

assume that the basis for the exclusion of Appellee’s 

medical records was the State’s failure to “demonstrate 

any attenuation of the taint” from the first subpoena. 

By his motion to suppress, Appellee proffers two 

reasons why his medical records were illegally seized 

and should be suppressed: (1) the evidence was ob-

tained in violation of his rights under HIPPA; and (2) 

the evidence was obtained through the use of a “sham” 

grand jury investigation. 

The trial court’s basis for finding the first grand 

jury subpoena defective was its conclusion that, be-

cause “no actual grand jury” was involved, the medical 

records were obtained in violation of HIPPA require-

ments because such records should only be released in 

response to a grand jury subpoena. In that regard, the 

trial court found that based on the “common and ac-
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cepted practice” of the Lubbock County Criminal Dis-

trict Attorney’s Office, grand jury subpoenas were reg-

ularly issued “independent of any grand jury or grand 

jury process” as a ruse to “illegally” obtain medical rec-

ords under the guise of a grand jury investigation. In 

particular, the trial court condemned the practice of is-

suing a grand jury subpoena upon the application of an 

Assistant Criminal District Attorney rather than a 

grand jury member without reference to any pending 

investigation. While this practice may be the subject of 

another issue in another case, that practice is not the 

issue we must address in this case because the medical 

records produced in this case were produced in re-

sponse to the second grand jury subpoena, which was 

itself issued upon the request of the foreman of the 

grand jury. We will not look beyond the issuance of the 

subpoena to determine whether the matter is a legiti-

mate matter of consideration by the grand jury. Be-

cause disclosure of medical records under HIPAA is 

permissible without an individual’s permission when 

the information is disclosed for law enforcement pur-

poses and is obtained pursuant to a grand jury sub-

poena, the medical records in this case were not ille-

gally obtained. See 45 C.F.R. § 164.512(f)(1)(ii)(B), 
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(f)(6)(i) (2013).9 This exception to HIPAA’s Privacy Rule 

is not qualified according to whether the grand jury 

subpoena is the first grand jury subpoena or a subse-

quent such subpoena. 

The State further asserts it did not violate arti-

cle 38.23 of the Texas Code of Criminal Procedure be-

cause the State’s grand jury subpoenas were not defec-

tive and, even if the first subpoena was defective, the 

second was not. Because Appellee failed to establish 

any causal connection between issuance of the first and 

second subpoenas, and because the medical records in 

question were lawfully produced in response to the sec-

ond subpoena, the trial court erred in finding the State 

did not comply with the requirements of HIPAA. Ac-

cordingly, the State’s second and third issues are sus-

tained. 

 

                                                            
9 Neither did Appellee prove a causal connection between 

the disclosure of his medical records by the hospital and any vio-

lation of a right to privacy at the hearing. State v. Johnson, 871 

S.W.2d 744, 751 (Tex. Crim. App. 1994) (“The subsequent procure-

ment of an arrest warrant was an intervening circumstance.”). 

That said, the attenuation-of-taint doctrine is inapplicable here 

because Appellee has no standing to complain about the seizure of 

the evidence, i.e., no invasion of Appellee’s right to privacy oc-

curred when his medical records were seized from the hospital, a 

third party. See Chavez v. State, 9 S.W.3d 817, 819 (Tex. Crim. 

App. 2000) (citing Fuller v. State, 829 S.W.2d 191, 210-12 (Tex. 

Crim. App. 1992)). 
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ISSUE FOUR 

By its fourth issue, the State asserts the trial 

court erroneously concluded Appellee’s blood-alcohol 

test results were inadmissible because they were scien-

tifically unreliable and irrelevant. We review a trial 

court’s decision to admit or exclude evidence for abuse 

of discretion. Page v. State, 213 S.W.3d 332, 337 (Tex. 

Crim. App. 2006). “Appellate courts will uphold a trial 

court’s ruling on admissibility of evidence as long as the 

trial court’s ruling was at least within the zone of rea-

sonable disagreement.” Id. See Hernandez v. State, 205 

S.W.3d 555, 558 (Tex. App.—Amarillo 2006, pet. ref’d). 

Here, the trial court abused its discretion by 

holding that Appellee’s medical records were inadmis-

sible. Suppression of evidence is the proper remedy 

when evidence is illegally obtained in violation of the 

defendant’s rights. Hall, 303 S.W.3d at 342 n.9 (citing 

Wade v. State, 814 S.W.2d 763, 764 (Tex. App.—Waco 

1991, no pet.)); Reyes, 361 S.W.3d at 230. As stated 

above, Appellee’s medical records were legally ob-

tained. If Appellee’s objection is to the admissibility of 

that evidence due to a lack of relevance or reliability, 

then the proper method of exclusion would be either a 

pretrial motion in limine or a trial objection when the 

evidence is offered. Wade, 814 S.W.2d at 764-65. See 
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State v. Robinson, 334 S.W.3d 77, 782 (Tex. Crim. App. 

2011).10 

Furthermore, in State v. Esparza, 413 S.W.3d 81 

(Tex. Crim. App. 2013), the Court of Criminal Appeals 

dealt with the issue of whether the granting of a motion 

to suppress could be justified on appeal on the basis of 

grounds that were not raised in the lower court. The 

Esparza Court held a trial court’s finding that breath-

alcohol test results were inadmissible due to their lack 

of scientific reliability “was not a ‘theory of law appli-

cable to the case’ that [was] available to justify the trial 

court’s otherwise erroneous ruling on the [defendant’s] 

motion to suppress” because that issue was never 

joined at the trial court level. Id. at 86. Where the State 

was not put on notice that the admissibility of the 

breath-alcohol test results were being questioned on 

the basis of their scientific reliability, Rule 702 of the 

Texas Rules of Evidence was not a “theory of law appli-

cable to the case.” Id. 

                                                            
10 “A motion in limine seeks to exclude objectionable mat-

ters from coming before the jury through a posed question, jury 

argument, or other means. Wade, 814 S.W.2d at 764. “In essence, 

a motion in limine’s fundamental purpose is to obtain an order 

requiring an initial offer of objectionable evidence out of the jury’s 

presence.” Id. (citing M. Teague, B. Helft, 3 Texas Criminal Prac-
tice Guide § 73.02[2] (1990)). 
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By finding the evidence inadmissible because 

the State failed to come forward with evidence of its 

reliability and relevancy in the context of a pretrial 

suppression proceeding, the trial court impermissibly 

shifted the burden of production and persuasion from 

Appellee to the State.11 Appellee produced no evidence 

concerning the scientific unreliability or irrelevancy of 

his blood-alcohol test.12 In Robinson, the Criminal 

Court of Appeals stated as follows: 

Mr. Robinson contends that the State has the 
burden to show compliance with the state stat-
ute concerning the blood draw. Indeed it does—
at trial. As the proponent of the evidence at 
trial, the State must fulfill all required eviden-
tiary predicates and foundations. Thus, at 
trial, the State will be required to offer evi-
dence that the blood was drawn by a qualified 
person before evidence of the blood, the blood 
test, and the blood test results are admissible. 

                                                            
11 Even if we were to cast the suppression motion as a mo-

tion in limine, the result would be the same. 
12 In addition, Appellee did not raise unreliability or irrel-

evancy as grounds for suppression in his original DWI Motion To 
Suppress or his First Amended Motion to Suppress filed March 

14, 2011, or argue these grounds at the suppression hearing on 

January 25, 2012. Further, there were no preliminary matters 

raised by either party seven days before the hearing or good cause 

motion subsequent to the hearing. TEX. CODE CRIM. PROC. 

ANN. art. 28.01, § 2 (West 2006). See Taylor v. State, 850 S.W.2d 

294, 295-96 (Tex. App.—Houston [1st Dist.] 1993, no pet.) (op. on 

reh’g). 
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Its burden at trial is to establish the admissi-
bility of its evidence by a preponderance of the 
evidence. See TEX. R. EVID. 104(a). 
At a motion to suppress evidence, however, it is 
the burden of the movant (the person who op-
poses use of the evidence) to establish that the 
evidence should not be admitted because of un-
lawful conduct. See State v. Kelly, 204 S.W.3d 
808, 819 & n.22 (Tex. Crim. App. 2006). And 
Mr. Robinsion failed to satisfy both his burden 
of production and his burden of persuasion. 

Robinson, 334 S.W.3d at 782.13 Thus, even if Ap-

pellee’s evidentiary objections were somehow cogniza-

ble in the suppression proceedings, Appellee failed to 

satisfy both his burden of production and persuasion 

either by affidavit or oral testimony at the hearing. 

Furthermore, Appellee reads too much into the 

statement by the Court of Criminal Appeals in Bigon v. 

State regarding proof of intoxication by retrograde ex-

trapolation when it said, “research indicates that a 

blood test can be reliable if taken within two hours of 

driving.” Bigon v. State, 252 S.W.3d 360, 368 (Tex. 

                                                            
13 “It is possible that a blood sample taken by someone who 

is not qualified may be determined to be unreliable, but this is a 

question of admissibility to be raised at trial rather than a pre-

trial suppression issue. Therefore, article 38.23 does not apply in 

this case.” 334 S.W.3d at 782 (Meyers, J., and Price, J., dissent-

ing). See, e.g., Kennemur, 280 S.W.3d at 309, 316-17 (blood serum 

test admissible at trial in the absence of any retrograde extrapo-

lation analysis and despite that blood sample obtained seven 

hours after the accident). 
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Crim. App. 2008). Nowhere in Bigon does the Court 

hold, as a matter of law, that a blood test taken more 

than two hours after driving is unreliable or irrelevant 

in a driving while intoxicated case. See, e.g., Kenne-

mur, 280 S.W.3d at 309, 316-17 (blood serum test ad-

missible at trial to show intoxication in the absence of 

testimony regarding retrograde extrapolation despite 

the fact that the blood sample was obtained seven 

hours after accident). 

 

This is not an instance where the State seeks to 

use a blood test obtained hours after an accident that 

was below the legal limit of intoxication and, through 

retrograde extrapolation, attempts to show Appellee’s 

blood-alcohol level exceeded the legal limit at the time 

of the accident. Rather, the State eschews a retrograde 

extrapolation analysis in favor of establishing an infer-

ence at trial that, because Appellee exceeded the legal 

limit of alcohol consumption hours after the accident 

with nothing to drink between the time of the accident 

and the blood test, a jury may reasonably infer Appel-

lee was intoxicated at the time of the accident. Kenne-

mur, 280 S.W.3d at 316 (appellant’s blood-alcohol re-

sults taken hours after the accident are probative of ap-
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pellant’s intoxication even in the absence of any retro-

grade extrapolation because, under an impairment the-

ory, the State need not prove appellant’s exact blood 

alcohol content at the time of the accident). Accord-

ingly, scientific unreliability or irrelevance was not a 

theory of law applicable to the case for purposes of ex-

cluding Appellee’s medical records. The State’s fourth 

issue is sustained. 

 

Conclusion 

Because Appellee’s medical records were not 

subject to exclusion under “any theory applicable to the 

case,” the trial court’s order granting Appellee’s motion 

to suppress is reversed and the cause is remanded for 

proceedings in conformity with this opinion. 

Patrick A. Pirtle  

Justice 

 

Do not publish. 

 

Quinn, C.J. Concurring in the decision of the court and 

joining that portion of the opinion under which it is de-

termined that Appellee lacked standing to contest the 

acquisition of the records. 
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IN THE COURT OF CRIMINAL APPEALS 

OF TEXAS 

NO. PD-0433-14 
 

THE STATE OF TEXAS 
v. 

HAYDEN HUSE, Appellee 

 

6/15/2016 

On this day, the Appellee’s motion for rehearing has 
been denied 
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