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QUESTIONS PRESENTED 

1. Whether deference under Auer v. Robbins, 
519 U.S. 452 (1997), should be afforded to the 
interpretation of an agency regulation offered by the 
agency’s lawyers in a case in which the agency is 
itself a party. 

2.  Whether Auer v. Robbins, 519 U.S. 452 (1997), 
and Bowles v. Seminole Rock & Sand Co., 325 U.S. 
410 (1945), should be overruled. 

  



ii 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Supreme Court Rule 29.6, petitioner 
states that it has no parent company and no publicly 
held corporation holds more than ten percent of its 
stock. 
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PETITION FOR A WRIT OF CERTIORARI  

Petitioner Hyosung D&P Co., Ltd. respectfully 
petitions for a writ of certiorari to review the 
judgment of the United States Court of Appeals for 
the Federal Circuit.   

OPINIONS BELOW 

The opinion of the United States Court of 
Appeals for the Federal Circuit (Pet. App. 1a-17a) is 
published at 809 F.3d 626.  The opinion of the United 
States Court of International Trade (Pet. App. 18a-
91a) is unpublished, but available at 2013 WL 
5878684.   

JURISDICTION 

The judgment of the court of appeals was entered 
on December 14, 2015.  Pet. App. 1a.  The court of 
appeals denied petitioner’s timely petition for 
rehearing en banc on March 1, 2016.  Pet. App. 112a.  
On May 18, 2016, the Chief Justice extended the time 
to file this petition through June 29, 2016.  No. 
15A1182.  On June 15, 2016, the Chief Justice 
further extended the time to file this petition through 
July 29, 2016.  Id.  This Court has jurisdiction 
pursuant to 28 U.S.C. § 1254(1). 

RELEVANT REGULATORY PROVISIONS 

In relevant part, 19 C.F.R. § 351.102(b)(30) 
provides: 

An “investigation” is that segment of a 
proceeding that begins on the date of the 
publication of notice of initiation of 
investigation and ends on the date of 
publication of the earliest of: (i) Notice of 
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termination of investigation; (ii) Notice of 
rescission of investigation; (iii) Notice of a 
negative determination that has the effect of 
terminating the proceeding; or (iv) an 
[antidumping] Order. 
Subsection (47) of 19 C.F.R. § 351.102(b) 

provides: 

Segment of proceeding— 
(i) In general. An antidumping or 
countervailing duty proceeding consists of 
one or more segments. “Segment of a 
proceeding” or “segment of the proceeding” 
refers to a portion of the proceeding that is 
reviewable under section 516A of the Act. 
(ii) Examples. An antidumping or 
countervailing duty investigation or a review 
of an order or suspended investigation, or a 
scope inquiry under § 351.225, each would 
constitute a segment of a proceeding. 

STATEMENT OF THE CASE 

This case presents the Court the opportunity, 
repeatedly sought by several of its members, to rule 
on the continuing validity and proper scope of 
deference under Auer v. Robbins, 519 U.S. 452 (1997), 
and Bowles v. Seminole Rock & Sand Co., 325 U.S. 
410 (1945).  In 2006, the Department of Commerce 
made an important change to the method by which it 
calculates antidumping margins for foreign 
companies accused of selling products in U.S. 
markets at less-than-fair value.  In the relevant 
notice-and-comment order, Commerce provided that 
the change would apply to “all current and future 
antidumping investigations.”  Pet. App. 6a.  The 
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investigation of petitioner’s sales was terminated in 
petitioner’s favor before, but was reinstated on 
appeal after, the rule change took effect.  Upon 
reinstatement, Commerce failed to apply the new 
rule but offered no explanation why.  On appeal from 
a challenge to that decision, the Federal Circuit held 
that the Order was ambiguous as to whether it 
applied to cases like petitioner’s.  But relying on 
Auer, it accepted the interpretation offered by the 
agency’s litigation counsel because “Commerce spoke 
ambiguously on the timing issue in adopting its new 
policy and Commerce reasonably resolved the 
ambiguity to exclude the present matter.”  Pet. App. 
3a.     

I. Legal Background 

A. Statutory Regime 

The Tariff Act of 1930, as amended, authorizes 
imposition of antidumping duties when foreign 
merchandise is sold in the United States at less than 
its fair value, resulting in (or threatening) material 
injury to domestic industry. See 19 U.S.C. § 1673(1)-
(2).  Antidumping duties are imposed through a 
process involving both the Department of Commerce 
(“Commerce”) and the International Trade 
Commission (“ITC”).  That process begins with an 
investigation that proceeds in two parts.  First, 
Commerce determines whether goods are being sold 
in the United States at less than fair value (i.e., are 
being dumped).  If Commerce finds that the goods are 
being dumped, the ITC determines whether the 
domestic industry is being injured, or is threatened 
with injury, by the dumping.  If both dumping and 
material injury are found, the investigation is 
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concluded by Commerce imposing an antidumping 
duty order.  See Pet. App. 3a-4a (describing statutory 
regime set forth in 19 U.S.C. §§ 1673-1677n).   

As part of its antidumping investigation, 
Commerce calculates a “dumping margin” for 
imported merchandise.  “The term ‘dumping margin’ 
means the amount by which the normal value 
exceeds the export price or constructed export price of 
the subject merchandise.”  19 U.S.C. § 1677(35)(A).1  
Commerce decides whether a good was being dumped 
(and if so, to what extent) by examining a pool of 
goods and determining whether, on average, the 
goods were being sold below fair market value.  Pet. 
App. 4a.  Prior to 2007, however, this “average” was 
not a real average – a sale $100 below fair market 
value was counted as $100 below fair market value, 
while a sale at $100 above fair market value was 
treated as a sale at fair market value (that is, at $0 
above fair value).  Id.  This so-called “zeroing” 
methodology inevitably skewed Commerce’s results 
toward finding dumping, and exaggerated the extent 
of the dumping (and, hence, the amount of the 
antidumping duty that would be eventually imposed 
on imports if the ITC found material domestic 
injury).   

                                            
1 “Normal value” is generally the price charged for the 

corresponding product in the producer’s home market.  See 19 
U.S.C. §	1677b(a)(1). 
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B. Amendment Of Antidumping Rules In 
Response To Adverse Ruling By World 
Trade Organization 

In 2003, the European Communities filed a 
complaint against the United States with the World 
Trade Organization (“WTO”), alleging that 
Commerce’s zeroing policy was inconsistent with 
Article 2.4.2 of the WTO Antidumping Agreement.2  
In 2005, a WTO dispute settlement body issued its 
report, agreeing with the complainants in relevant 
part.3  An appellate body upheld that finding in April, 
2006.4   

On March 6, 2006, Commerce published a notice 
in the Federal Register announcing that it intended 
to abandon zeroing in antidumping duty 
investigations in order to bring the agency’s practice 
into compliance with the United States’ WTO 
obligations.5  In the Proposed Modification Commerce 
stated that the change in methodology would only be 
applied prospectively, i.e., “in all investigations 
initiated on the basis of [antidumping] petitions 

                                            
2 See Panel Report, United States - Laws, Regulations and 

Methodology for Calculating Dumping Margins (“Zeroing”), 
¶1.1, WT/DS294/R (Oct. 31, 2005).   

3 See id. at ¶8.1.  
4 See Appellate Body Report, United States - Laws, 

Regulations and Methodology for Calculating Dumping Margins 
(“Zeroing”), ¶263, WT/DS294/AB/R (Apr. 18, 2006).   

5 See Antidumping Proceedings:  Calculation of the 
Weighted Average Dumping Margin During an Antidumping 
Duty Investigation, 71 Fed. Reg. 11,189 (Dep’t Commerce Mar. 
6, 2006) (“Proposed Modification”).   
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received on or after the first day of the month 
following the date of the Department’s final notice of 
the new weighted average dumping margin 
calculation methodology.”  Id.  Consistent with its 
obligations under section 123 of the Uruguay Round 
Agreements Act, Commerce then proceeded with 
formal notice and comment proceedings allowing 
interested parties, other executive agencies, and 
members of Congress the opportunity to provide the 
agency their views on the policy change.  See 19 
U.S.C. § 3533(g)(1). 

On December 27, 2006, Commerce published its 
Final Modification in the Federal Register, 
announcing that consistent with the Proposed 
Modification, it would no longer employ zeroing in 
antidumping duty investigations.6  However, in a 
departure from the Proposed Modification, Commerce 
made the rule change applicable to “all current and 
future antidumping investigations as of the effective 
date.”  Id. at 77,725.7  Commerce explained that it 
made this change partly in response to interested 

                                            
6 See Antidumping Proceedings:  Calculation of the 

Weighted-Average Dumping Margin During an Antidumping 
Investigation; Final Modification, 71 Fed. Reg. 77,722 (Dep’t 
Commerce Dec. 27, 2006) (“Final Modification”). 

7 The effective date was originally set in the Final 
Modification as January 16, 2007.  See Final Modification, 71 
Fed. Reg. at 77,725.  Commerce ultimately extended the 
effective date to February 22, 2007.  See Antidumping 
Proceedings: Calculation of the Weighted-Average Dumping 
Margins in Antidumping Investigations; Change in Effective 
Date of Final Modification, 72 Fed. Reg. 3,783 (Dep’t Commerce 
Jan. 26, 2007). 
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parties’ arguments that “when a U.S. court 
announces a new interpretation of a statute it would 
apply to all pending cases.”  Id. at 77,724.  Commerce 
further explained that retrospective application 
would not: (1) “create any undue administrative 
burden on the Department”; (2) “require the 
Department to gather any new information”; or (3) 
“prejudice any of the parties to those [affected] 
proceedings.”  Id. at 77,725.  

II. Antidumping Investigation Of Diamond 
Sawblades From Korea  

In May 2005, Diamond Sawblades 
Manufacturers Coalition (“DSMC”) filed a petition 
with Commerce and the ITC alleging that certain 
diamond sawblades from Korea and the People’s 
Republic of China were being sold in the United 
States at less than fair value, causing material injury 
to the domestic industry.  The Government opened an 
investigation. 

A. First Phase Of The Investigation 

During the first phase of the investigation, 
Commerce examined petitioner Hyosung, an exporter 
of subject merchandise from Korea.8  On May 22, 
2006 – after Commerce had published its notice of 
intent to abandon zeroing in the Federal Register, 
but before it issued its final order – Commerce issued 

                                            
8 See Notice of Final Determination of Sales at Less Than 

Fair Value and Final Determination of Critical Circumstances:  
Diamond Sawblades and Parts Thereof from the Republic of 
Korea, 71 Fed. Reg. 29,310, 29,312 (Dep’t Commerce May 22, 
2006) (“Final Determination”). 
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its final affirmative determination that petitioner 
was selling diamond sawblades in the United States 
at less than fair value.9  In reaching that conclusion, 
Commerce employed its discredited zeroing 
methodology in spite of the WTO’s determination 
that the practice was contrary to the U.S. 
government’s international obligations and the 
agency’s own Proposed Modification acknowledging 
as much.10  In rejecting petitioner’s objections to its 
continued use of zeroing, Commerce stated that the 
proceeding to eliminate zeroing “ha[d] not run its 
course,” and, therefore, “it [was] premature to 
determine precisely how the United States will 
implement the panel recommendation.”  Id.  

Commerce’s refusal to apply the new rule was 
consequential – applying zeroing, Commerce set 
petitioner’s antidumping margin at 6.43 percent ad 
valorem, resulting in millions of dollars in liability for 
imports that had already occurred during the 
pendency of the investigation.11  Without zeroing, the 
margin would have been zero percent, as confirmed 
by a separate proceeding in which Commerce 
recalculated Hyosung’s antidumping margin after a 
second WTO decision.   Without applying zeroing, 
Commerce found no dumping and terminated the 

                                            
9 See Final Determination, 71 Fed. Reg. 29,310, and 

accompanying Issues & Decision Mem. (“Sawblades I&D 
Mem.”). 

10 See Sawblades I&D Mem. at Cmt. 11. 
11 Diamond Sawblades and Parts Thereof from the People’s 

Republic of China and the Republic of Korea: Antidumping Duty 
Orders, 74 Fed. Reg. 57,145 (Dep’t Commerce Nov. 4, 2009).   
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antidumping order against petitioner prospectively.12  
But that order still left petitioner’s U.S. buyers owing 
millions of dollars in antidumping duties collected 
under the disavowed zeroing method underlying this 
action. 

B. Second Phase Of The Investigation 

Commerce’s final determination of dumping 
meant that the antidumping investigation would now 
continue at the ITC.  On July 11, 2006, the ITC found 
that the domestic diamond sawblades industry was 
neither materially injured nor threatened with 
material injury by reason of diamond sawblades from 
Korea and China.13  Ordinarily, that would have 
ended the investigation, but DMSC challenged the 
ITC’s negative findings in the United States Court of 
International Trade (“Trade Court”).   

While that appeal was pending, Commerce 
issued its final order abandoning zeroing and 
promising to apply the new regime to all current and 
future investigations.   

Two years later, the Trade Court overturned the 
ITC’s negative findings in this matter and remanded 
to the ITC for further consideration and 

                                            
12 Notice of Implementation of Determination Under Section 

129 of the Uruguay Round Agreements Act and Revocation of the 
Antidumping Duty Order on Diamond Sawblades and Parts 
Thereof From the Republic of Korea, 76 Fed. Reg. 66,892 (Dep’t 
Commerce Oct. 28, 2011). 

13 See Diamond Sawblades and Parts Thereof from China 
and Korea, 71 Fed. Reg. 39,128 (Int’l Trade Comm’n July 11, 
2006). 
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explanation.14  On remand, the ITC reversed its 
position and found a threat of material injury.15  The 
Trade Court affirmed.16 

C. Completion Of Investigation 

Both parts of the antidumping investigation 
having finally been completed, Commerce then issued 
antidumping orders against diamond sawblades from 
China and Korea.17 By this point, the Final 
Modification had been in effect for more than two 
years.  Nonetheless, without explanation, Commerce 
issued an antidumping order enforcing an 

                                            
14 See Diamond Sawblades Mfrs. Coal. v. United States, 32 

CIT 134, 151 (2008). 
15 See Diamond Sawblades and Parts Thereof from China 

and Korea, Inv. Nos. 731-TA-1092 and 1093 (Final) (Remand), 
USITC Pub. 4007 (May 2008). 

16 See Diamond Sawblades Mfrs. Coal. v. United States, 33 
CIT 48, 67 (2009), aff’d, 612 F.3d 1348, 1362 (Fed. Cir. 2010). 

17 See Diamond Sawblades and Parts Thereof From the 
People’s Republic of China and the Republic of Korea: 
Antidumping Duty Orders, 74 Fed. Reg. 57,145 (Dep’t 
Commerce Nov. 4, 2009).  Initially, Commerce took no action 
while the Trade Court’s affirmance of the ITC material injury 
finding was on appeal to the Federal Circuit.  However, on 
September 20, 2009, the Trade Court issued a writ of 
mandamus, requiring Commerce to issue a final antidumping 
duty order, despite the pendency of the appeal.  See Diamond 
Sawblades Mfrs. Coal. v. United States, 33 CIT 1422, 1452-53 
(2009), aff’d, 626 F.3d 1374, 1383 (Fed. Cir. 2010). 
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antidumping margin calculated with its repudiated 
zeroing methodology.18   

II. Judicial Review 

A. Court of International Trade 

Petitioner timely filed suit in the Trade Court 
contesting Commerce’s failure to apply the Final 
Modification to this proceeding.  It was in this 
litigation that lawyers from the Department of 
Justice, representing Commerce, offered an 
explanation as to why Commerce disregarded the 
Final Modification’s abandonment of zeroing for 
pending cases.  Counsel argued that the Order’s 
reference to “current” investigations meant only 
investigations in which Commerce had not yet 
calculated a final antidumping margin; it did not 
include investigations in which Commerce had 
already made that finding, but no final antidumping 
order had yet issued because the proceedings were 
continuing at the ITC or in the courts.   

On October 11, 2013, the Trade Court accepted 
Commerce’s litigating position and denied relief.  Pet. 
App. 83a-89a. 

B. Federal Circuit 

1.  Hyosung timely appealed to the Federal 
Circuit, which affirmed. Pet. App. 3a. 

The court of appeals explained that under Auer 
v. Robbins, 519 U.S. 452 (1997), it was compelled to 

                                            
18 Diamond Sawblades and Parts Thereof from the People’s 

Republic of China and the Republic of Korea: Antidumping Duty 
Orders, 74 Fed. Reg. 57,145 (Dep’t Commerce Nov. 4, 2009). 
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accept any reasonable interpretation of an ambiguous 
regulation proffered by agency counsel in the 
litigation.  Pet. App. 10a.  The court then concluded 
that the Final Modification “spoke ambiguously on 
the timing issue.”  Id. 3a.  On the one hand, the court 
agreed with petitioner that “one might well treat an 
‘investigation,’ under the statute and regulations, as 
a single matter that is ‘pending’ before both 
Commerce and the Commission from the time that it 
is initiated until it results in a determination or 
rescission of the investigation or issuance of an 
antidumping-duty order.”  Id. 11a-12a.  But the court 
also believed that the Final Modification “can 
reasonably be given Commerce’s interpretation,” id. 
11a, although it acknowledged that Commerce’s 
treatment of another similar case “gives us pause in 
assessing the coherence of Commerce’s interpretation 
of the Final Modification.”  Id. 14a.  In the end, the 
Court deferred to Commerce’s litigation position 
under Auer, finding that the interpretation offered by 
the agency’s lawyers “reasonably resolved the 
ambiguity to exclude the present matter.”  Id. 3a.   

2.  The Federal Circuit denied petitioner’s timely 
petition for panel rehearing and rehearing en banc on 
March 1, 2016.  Id. 111a-12a.  
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REASONS FOR GRANTING THE WRIT 

Members of this Court have repeatedly called for 
reconsideration of the scope and validity of deference 
under Auer v. Robbins, 519 U.S. 452 (1997), in an 
appropriate case.  See Perez v. Mortgage Bankers 
Ass’n, 135 S. Ct. 1199, 1213 (2015) (Scalia, J., 
concurring in the judgment); id. at 1225 (Thomas, J., 
concurring in the judgment); id. at 1210-11 (Alito, J., 
concurring in the judgment); Decker v. Nw. Envtl. 
Def. Ctr., 133 S. Ct. 1326, 1339 (2013) (Roberts, C.J., 
concurring); see also United Student Aid Funds, Inc. 
v. Bible, 136 S. Ct. 1607, 1608 (2016) (Thomas, J., 
dissenting from denial of certiorari).   

This is that case.  Unlike several petitions that 
have come before it, this case squarely and cleanly 
presents the question members of this Court have 
already declared in need of review.  Moreover, this 
petition presents the Court the option to either decide 
the broader question of whether Auer should be 
overruled or the narrower question of whether it 
should be scaled back in one of its most troublesome 
applications – cases in which the interpretation of an 
ambiguous regulation is offered by a government 
lawyer in a case in which the agency is a party. 

I. The Scope And Validity Of Auer Deference 
Warrants Review. 

In recent years, several members of this Court – 
including Auer’s author – have expressed doubt about 
the doctrine’s validity, for reasons that apply with 
particular force in cases in which the government’s 
lawyers insist on deference to an interpretation of a 
regulation put forth in litigation to which the agency 
is a party. 
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A. Auer Deference, Particularly To Agency 
Litigating Positions, Is Incompatible 
With The Administrative Procedures 
Act And Chevron. 

1.  Although frequently referred to as “Auer” 
deference, the doctrine originates in this Court’s 1945 
decision in Bowles v. Seminole Rock & Sand Co., 325 
U.S. 410.  As Justice Scalia recently explained, 
Seminole Rock predated Congress’s enactment of the 
Administrative Procedures Act and the statute’s 
distinction between legislative rules (which can have 
the force of law, but generally must be issued through 
a notice-and-comment procedures) and interpretive 
rules (which need not undergo notice and comment, 
but do not carry the force of law).  Perez v. Mortgage 
Bankers Ass’n, 135 S. Ct. 1199, 1211 (2015) (Scalia, 
J., concurring in the judgment).  In the years since, 
the Court has not undertaken to examine whether 
Auer/Seminole Rock deference is consistent with the 
APA, see id., and there is substantial reason to 
conclude that it is not.19   

Although the APA unambiguously requires most 
legislative rules to pass through the crucible of 
notice-and-comment rulemaking, Auer effectively 
provides agencies a path to avoid that often 
unwelcomed requirement – the agency can simply 
enact broad, ambiguous regulations, elaborate on 
them in various informal ways (including through its 

                                            
19 See generally, Brief of the American Action Forum, Cato 

Institute, and Judicial Education Project as Amici Curiae In 
Support of Petitioner, United Student Aid Funds, Inc. v. Bible, 
No. 15-861. 
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litigating positions), and then claim that those 
informal interpretations are entitled to controlling 
weight under Auer.  See id. at 1212 (Scalia, J., 
concurring in the judgment); Matthew C. Stephenson 
& Miri Pogoriler, Seminole Rock’s Domain, 79 GEO. 
WASH. L. REV. 1449, 1463-64 (2011).   This Court has 
thus acknowledged that Auer deference may 
“frustrat[e] the notice and predictability purposes of 
rulemaking” under the APA because it “creates a risk 
that agencies will promulgate vague and open-ended 
regulations that they can later interpret as they see 
fit.”  Christopher v. SmithKline Beecham Corp., 132 
S. Ct. 2156, 2168 (2012); see also, e.g., Bible, 136 S. 
Ct. at 1608 (Thomas, J., dissenting from the denial of 
certiorari); Decker, 133 S. Ct. at 1341 (Scalia, J., 
concurring in part and dissenting in part).20  At the 
same time, Auer runs contrary to the APA’s 
organizing principle that agency rules must either be 
subject to rigorous procedures on the front-end (i.e., 
notice-and-comment) or demanding judicial review on 
the back-end (i.e., review without Chevron deference).    

The conflict between the design of the APA and 
Auer is particularly acute when, as in this case, Auer 
deference is afforded the litigating position of an 
agency attorney.  The APA’s notice-and-comment 
procedure is designed in part to ensure that agency 
rules that bind the public are the product of reasoned 

                                            
20 See also Christopher J. Walker, Chevron Inside The 

Regulatory State: An Empirical Assessment, 83 FORDHAM L. 
REV. 703, 715-16 (2014) (reporting that approximately 40 
percent of agency rule drafters surveyed indicated that their 
awareness of Auer played a role in the drafting of regulations). 
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decisionmaking by the agency itself.  See, e.g., Motor 
Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. 
Auto. Ins. Co., 463 U.S. 29, 43 (1983).  But when the 
operable rule is, instead, presented by litigation 
counsel in the course of defending the agency in 
court, there are compelling reasons to doubt that the 
interpretation in fact represents the agency’s 
considered, expert judgment.  

To start, a court cannot be assured that the 
interpretation is the creation of the agency rather 
than its lawyers.  That difficulty was diminished in 
Auer itself, because the Court deferred to an amicus 
brief that, by regulation and longstanding practice, 
required vetting through the agency and the Solicitor 
General’s office.  Auer, 519 U.S. at 461; 28 C.F.R. 
§ 0.20(a).  But that kind of focused attention by the 
agency is not guaranteed when the agency is a party 
in the lower courts.   

In addition, there is strong reason to suspect that 
in many cases, agency lawyers’ litigating positions 
will be driven more by the imperatives of winning a 
particular case than by the agency’s considered views 
on which interpretation best accords with the text 
and purposes of the regulation and the statute.  After 
all, litigation is handled by attorneys because they 
are experts at winning cases, not developing policy – 
indeed, in this case and many others like it, the 
principal responsibility for litigation is handled by 
the Department of Justice, not the agency.  And those 
DOJ attorneys are likely to view their primary 
responsibility as winning the case for their agency 
clients, a mindset that is understandable, but 
inconsistent with any assumption that the agency’s 
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litigating position represents an objective exercise of 
policymaking expertise. 

This case aptly illustrates the problem.  Here, 
during the administrative proceedings, the agency 
itself never explained why it was declining to apply 
its new rule to petitioner’s case.  It could well have 
simply made a mistake. After all, as the Federal 
Circuit acknowledged, the Final Modification can be 
read to apply to this case, Pet. App. 11a-12a, and the 
agency had, in fact, applied the new rule to another 
case that, like this one, was not in the process of 
having an antidumping margin calculated when the 
new rule became effective, id. 14a-15a. The first 
explanation for the agency’s failure to apply the rule 
to petitioner was offered by attorneys from the 
Department of Justice in their brief opposing 
petitioner’s appeal.  Even if agency officials were 
involved, the deliberative process certainly did not 
approach the level of care, consultation, and 
transparency required for APA legislative 
rulemaking.21 

                                            
21 In advancing that argument, the lawyers pointed to the 

Trade Court’s decision in Advanced Technology & Materials Co., 
Ltd. v. United States, slip op. 11-105, No. 10-12, 2011 WL 
3624674 (Ct. Int’l Trade Aug. 18, 2011).  In that case, a Chinese 
company requested Commerce reopen an investigation in order 
to apply the new rule against zeroing.  Id. at *1.  A program 
manager in Office 9 of the Import Administration had sent the 
company a letter denying its request in December, 2009, on the 
ground that Commerce had “completed its final determination 
in the investigation . . . prior to the effective date of the change 
in methodology.”  Id. at *7; Advanced Tech. J.A. Tab 2, at 2.  
Even assuming this one-paragraph explanation in a letter from 
a low-level agency official qualifies as an interpretation by the 

 



18 

The point is not that extensive agency 
deliberation cannot, or does not, take place in cases 
like this – the point is that Congress was not willing 
to leave the process up to the agencies, but imposed a 
specific set of procedures designed to ensure open and 
careful deliberation.  Giving agency litigating 
positions that have not gone through that process, or 
anything like it, the same controlling weight as 
legislative rules contravenes the APA. 

2.  Auer also cannot be reconciled with this 
Court’s standards for deferring to agencies’ 
interpretation of ambiguous statutes. 

“In practice, Auer deference is Chevron deference 
applied to regulations rather than statutes.” Decker 
v. Northwest Enviro. Def. Ctr., 133 S. Ct. 1326, 1339 
(2013) (Scalia, J., concurring in part and dissenting 
in part).  Yet the Court has not applied the same 
limitations to deference in both contexts.  As this case 
illustrates, Auer deference is regularly applied to 
statements in legal briefs.  Yet this Court has refused 
to give Chevron deference to interpretations in 
government briefs “on the ground that ‘Congress has 
delegated to the administrative official and not to 
appellate counsel the responsibility for elaborating 
and enforcing statutory commands.’” Bowen v. 
Georgetown Univ. Hosp., 488 U.S. 204, 212 (1988).  It 
makes no sense to dispense with this rule when an 
agency lawyer offers an interpretation of an agency 
regulation rather than a statute – Congress did not 

                                            
agency itself, it was issued without notice-and-comment several 
months after the agency had already applied zeroing to 
petitioner’s case without explanation.  See id.  
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delegate responsibility for interpreting regulations to 
appellate counsel either. 

At the same time, the Court has denied Chevron 
deference to agency interpretations embodied in 
documents that reflect a far great level of 
deliberation and impartiality than the typical 
litigation brief.  Christensen v. Harris County, 529 
U.S. 576, 587 (2000) (no Chevron deference to opinion 
letters, policy statements, agency manuals or 
enforcement guidelines).   

3.  To be sure, the Court has said that Auer 
deference should not apply to “convenient litigating 
positions” and “post hoc rationalizations.”  See, e.g., 
Christopher, 132 S. Ct. at 2166-67.  But as this case 
illustrates, those limitations have not prevented 
courts from routinely giving controlling weight to 
agency litigating positions.  That is no doubt due in 
part to the difficulty in deciding whether an agency 
interpretation offered in litigation is too “convenient” 
or constitutes a “post hoc rationalization.”  After all, 
the question will only arise if the court is otherwise 
inclined to find the interpretation reasonable.  
Without access to the government’s internal 
deliberations, it is hard to show that a reasonable 
interpretation of a regulation nonetheless is 
disingenuous.  But in any event, the APA precludes 
ever giving controlling weight to an agency’s 
interpretation of a regulation offered in a brief, 
rather than through APA-mandated procedures. 

*     *     *     *     * 

In Perez, this Court considered one potential 
solution that would have brought coherence to this 
area of the law – requiring purportedly interpretive 
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rules subject to Auer deference be issued through 
notice and comment procedures.  But this Court 
rightly rejected that possibility as inconsistent with 
the text of the APA.  See Perez, 135 S. Ct.  at 1206-08 
& n.4.  This petition therefore presents the Court an 
opportunity to consider the only other plausible 
means of reconciliation – scaling back or eliminating 
Auer deference to agencies’ interpretation of their 
regulations. 

B. Giving Auer Deference To Agency 
Litigating Positions, And Agency 
Interpretations Of Regulations In 
General, Raises Significant 
Constitutional Concerns. 

Affording controlling weight to an agency’s 
interpretation of its own regulation also raises 
serious constitutional concerns. 

1.  It is “contrary to fundamental principles of 
separation of powers to permit the person who 
promulgates a law to interpret it as well.”  Talk Am., 
Inc. v. Mich. Bell Tele. Co., 131 S. Ct. 2254, 2266 
(2011) (Scalia, J., concurring).  Doing so “raises two 
related [separation of powers] concerns.”  Perez, 135 
S. Ct. at 1217 (Thomas, J., concurring in the 
judgment).   

First, Auer effects an impermissible “transfer of 
judicial power to the Executive Branch.”  Id.  The 
Constitution confers the entirety of the federal 
government’s “judicial power” on this Court and 
subordinate federal courts. See U.S. Const. Art. III, 
§ 1.  At the Founding, this “judicial power was 
understood to include the power to resolve the[] 
ambiguities” inherent in legal texts.  Perez, 135 S. Ct. 
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at 1217 (Thomas, J., concurring in the judgment).  To 
the extent executive agencies may permissibly issue 
regulations and orders with the force of law, those 
legal texts are subject to the same constitutional 
division of authority.  And just as the meaning of a 
statute cannot be determined simply by deferring to 
legislative history or an amicus brief by members of 
Congress, the meaning of an ambiguous regulation is 
derived by applying ordinary tools of legal 
interpretation, not asking the agency what it meant.  
See id. at 1223-24 (“It is the text of the regulations 
that have the force and effect of law, not the agency’s 
intent.”).  Applying those interpretive tools to 
determine the meaning of a legal text is at the core of 
the judicial power.  Especially given the lengths to 
which the Constitution goes to ensure that judges 
may exercise this judicial power independently, 
courts are not free to transfer any portion of it to an 
executive agency.  Id. 

Second, the exercise of independent interpretive 
judgment operates as a check on the excesses of the 
political branches.  Id. at 1220-21.  By forcing courts 
to cede a major portion of that independence to the 
Executive, Auer “permits precisely the accumulation 
of governmental powers that the Framers warned 
against.”  Id. at 1221 (citing The Federalist No. 47, at 
302 (J. Madison)). 

These separation of powers problems are 
particularly severe when a court defers to the 
interpretation of a lawyer representing an agency as 
a litigant before the court.  It is bad enough when an 
agency plays the role of both legislator and judge, 
issuing ambiguous legislative rules then purporting 
to determine their meaning.  It is even worse when 
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agency officials undertake to exercise the power of all 
three branches of Government in a single case – 
applying the agency’s legislative rules to a particular 
matter through an administrative process then 
demanding the right to authoritatively construe 
those regulations to defeat a regulated party’s plea 
for judicial review.  At the same time, when courts 
defer to an agency’s litigating position in a case 
challenging the agency’s exercise of executive power, 
“they abandon the judicial check” in the context in 
which the judiciary plays its most vital role as a 
bulwark against government overreach.  Id. 

2.  Applying Auer when the government is a 
party to the case also raises serious Due Process 
concerns.  In giving the judiciary authority to resolve 
cases between individuals and the government, the 
Constitution envisions a level playing field.22  Yet 
Auer creates a systemic bias in favor of a party to the 
case, compelling courts to accept one side’s legal 
arguments so long as they are reasonable, while 
permitting courts to accept an individual’s contrary 
position only if it is absolutely compelling.  No one 
would suggest such a rule would be tolerable if 
applied to litigation between private parties (e.g., the 
court must accept a plaintiff’s interpretation of a 
statute or regulation so long as it is reasonable, or 
must reject a corporation’s interpretation unless it is 
compelling).  It is no more tolerable when the 

                                            
22 See Brief of Prof. Philip Hamburger and Washington 

Legal Foundation as Amici Curiae In Support of Petitioner, 
United Student Aid Funds, Inc. v. Bible, No. 15-861. 
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government is brought into court, accused of violating 
its own regulations.23 

C. The Questions Presented Are Recurring 
And Important. 

The continuing validity and scope of Auer 
deference is an important question that should not 
wait any longer for this Court’s consideration.  
Administrative regulations and orders are an 
increasingly important source of legal obligation and 
jeopardy.  See, e.g., Free Enter. Fund v. Pub. Co. 
Accounting Oversight Bd., 561 U.S. 477, 499 (2010).  
And Auer has played, and will continue to play, a 
critical role in the administration of this vast and 
growing administrative state.  Indeed, by petitioner’s 
count, Auer has been cited by federal courts more 
than a thousand times over the past decade.   

There is every reason to expect this trend to 
continue.  Recent legislation has expanded existing 
regulatory authority as well as created new agencies 
with jurisdiction over immense swaths of the nation’s 
economic activities.  See, e.g., City of Arlington, Tex. 
v. F.C.C., 133 S. Ct. 1863, 1884 (2013) (“The Dodd–
Frank Wall Street Reform and Consumer Protection 
Act, for example, authorizes rulemaking by at least 

                                            
23 Auer also can give rise to serious federalism concerns 

when vague agency rules are given unexpected interpretations 
that violate the expectations of state and local governments 
subject to federal requirements as a condition of receiving 
federal funds, or when the interpretation alters the scope of 
federal preemption of state and local law.  See Brief of State and 
Local Government Associations as Amici Curiae in Support of 
Petitioner, United Student Aid Funds, Inc. v. Bible, No. 15-861. 
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eight different agencies.”).  Moreover, creating new 
regulations, or amending old ones, has always been 
burdensome for agencies.  In times of budget 
sequesters and shrinking agency resources, the 
temptation to avoid the APA and rely on Auer can 
only grow. At the same time, continuing gridlock in 
Congress may foster a sense in the Executive Branch 
that pressing problems require bold regulatory 
solutions, including through adopting aggressive 
interpretations of existing regulations.   

II. This Case Presents An Excellent Vehicle 
For Reconsidering Auer. 

1.  Petitioner is aware that the Court has denied 
certiorari in other cases asking the Court to overrule 
or modify Auer.  But it appears that the Court did so 
because each of the prior cases suffered from serious 
vehicle problems.24  For example, in United Student 
Aid Funds, Inc. v. Bible, No. 15-861, the majority of 
judges below did not consider the regulation 
ambiguous, the case was interlocutory, the 
underlying program had been replaced, and there 
was other ongoing litigation challenging the validity 
of the regulations at issue.  See Bible BIO 1-2.  
Likewise, in Swecker v. Midland Power Coop., No. 15-
748, there was no on-point regulation to interpret 
and there were substantial grounds to think that 

                                            
24 It is also possible that, despite the statements of several 

Justices to the contrary, the Court is not yet prepared to 
consider overruling Auer in its entirety.  If that is so, the Court 
should nonetheless consider the narrower first Question 
Presented by this petition. 
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Auer question would not affect the outcome.  See 
Swecker BIO 1-2.   

This case presents none of those problems.  The 
final judgment in this case turned entirely on the 
proper interpretation of a term in the agency order – 
“current and future antidumping investigations.”  
Pet. App. 6a (quoting 71 Fed. Reg. at 77,725).  The 
court of appeals unanimously declared that the 
relevant portion of the order was ambiguous.  Pet. 
App. 3a.  And it expressly founded its acceptance of 
the agency’s litigating position on Auer deference, 
explaining that “it suffices for us to uphold 
Commerce’s answer if we conclude that the Final 
Modification is ambiguous on the point and 
Commerce’s interpretation is a reasonable resolution 
of the ambiguity.”  Id. 10a (citing Auer).25   

Thus, although the court stated that some 
“aspects of the Final Modification strongly support 
Commerce’s determination,” Pet. App. 10a, the court 
also acknowledged that there were other reasons to 
doubt the agency was correct.  See id. 11a-12a 

                                            
25 Accordingly, the court of appeals passed upon the 

applicability of Auer deference to this case, which is sufficient to 
preserve the question whether Auer should be limited or 
overruled.  See Citizens United v. FEC, 558 U.S. 310, 330 (2010).  
Although petitioner was obviously precluded from asking the 
Federal Circuit to overrule Auer or disregard cases, like Thomas 
Jefferson University v. Shalala, 512 U.S. 504 (1993), applying 
Auer to agency litigating positions, petitioner did object that the 
interpretation advanced in litigation was announced for the first 
time by the agency’s lawyers rather than the agency itself in the 
course of the administrative proceedings.  See Petr. CA Br. 41; 
see also Pet. for Reh. 10-11. 
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(agreeing “one might well treat an ‘investigation,’ 
under the statute and regulations, as a single matter 
that is ‘pending’ before both Commerce and the 
Commission. . . .”); id. 14a (stating that Commerce’s 
application of the rule change to another case similar 
to petitioner’s “gives us pause in assessing the 
coherence of Commerce’s interpretation of the Final 
Modification”).  In the end, the court accepted 
Commerce’s litigating position because the court 
believed the language of the order “can reasonably be 
given Commerce’s interpretation” and the broader 
statutory context “admits of that view.”  Id. 11a.   

2.  In truth, petitioner presented substantial 
reasons to conclude that even if Commerce offered a 
permissible interpretation of the Final Modification, 
it was not the best one, making the application of 
Auer outcome determinative.   

a.  The “Timetable” section of the order stated 
that the new rules would apply to any “current or 
future investigation as of the effective date.”  71 Fed. 
Reg. at 77,725.  There is no dispute that the 
investigation in this case was begun before the 
effective date of the order; the question is whether it 
had ended by time the order took effect.  The 
government argued that it had because Commerce 
had completed its less-than-fair-value determination 
prior to the effective date, triggering the ITC’s 
obligation to decide whether the dumping injured the 
domestic injury and leaving Commerce only 
“ministerial” duties to perform if the ITC made an 
affirmative injury finding.  Pet. App. 10a.  But that 
argument fails because the statute and regulations 
provide for a single investigation that ended in this 
case upon the issuance of the final antidumping 
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order, not Commerce’s intermediate less-than-fair-
value determination. 

The Department of Commerce regulations define 
“investigation” as: 

that segment of a proceeding that begins on 
the date of the publication of notice of 
initiation of investigation and ends on the 
date of publication of the earliest of: (i) 
Notice of termination of investigation; (ii) 
Notice of rescission of investigation; (iii) 
Notice of a negative determination that has 
the effect of terminating the proceeding; or 
(iv) an [antidumping] Order. 

19 C.F.R. § 351.102(b)(30) (emphasis added).  The 
regulations thus provide that the agency will  

issue an [antidumping] order when both 
[Commerce] and the Commission . . . have 
made final affirmative determinations.  The 
issuance of an order ends the investigative 
phase [singular] of a proceeding. 

Id. § 351.211(a) (emphasis added).  Conversely, “[a]n 
investigation [singular] terminates upon publication 
in the Federal Register of the Secretary [of 
Commerce]’s or the Commission’s negative final 
determination. . . .”  Id. § 351.210(k).26   

                                            
26  Even while a case is on appeal, the agency may ask for a 

remand in order to correct clerical errors or apply a new policy.  
See, e.g., Am. Signature, Inc. v. United States, 598 F.3d 816, 828 
(Fed. Cir. 2010); SKF USA Inc. v. United States, 254 F.3d 1022, 
1029-30 (Fed. Cir. 2001).  That, in fact, occurred in this case, 
when Commerce requested, and received, permission from the 
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The statute likewise establishes the investigation 
as a single proceeding.  The statute provides that “[i]f 
the determinations of [Commerce] and the 
[International Trade] Commission . . . are 
affirmative, then [Commerce] shall issue an 
antidumping order,” but “[i]f either such 
determination is negative, the investigation [singular] 
shall be terminated upon the publication of notice of 
that negative determination.” 19 U.S.C. § 1673d(c)(2) 
(emphasis added).27   

In this case, as of the effective date of the Final 
Modification, the Government had not issued an 
antidumping order.  And while the ITC issued a 
negative determination before the new rules took 
effect, that determination was reversed, resulting in 
a final antidumping order ending the investigation 
more than two years after the effective date of the 
Final Modification.  Pet. App. 8a-10a.28   

                                            
court to make other changes to the antidumping calculations 
pending appeal.  See Pet. App. 9a. 

27 See also, e.g., 19 U.S.C. §	1673b(a)(1)(B) (if ITC makes a 
“negative determination” regarding material injury, “the 
investigation [singular] shall be terminated”); id.  
§	1673c(a)(1)(A) (upon withdrawal of a petition “an investigation 
[singular] under this part may be terminated by either 
[Commerce] or the Commission”). 

28 Something similar happened in the Polyvinyl Alcohol 
from Taiwan investigation – the ITC issued a negative 
determination before the Final Modification took effect, but was 
reversed after the order’s effective date.  Pet. App. 14a-15a.  The 
Federal Circuit treated the revival as effectively creating a new 
investigation, which was subject to the new rules as a “future 
investigation.”  Id. 15a-16a.  Whether the investigation in this 
case is better viewed as having been “current” at the time of the 
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b.  This straightforward understanding of 
“investigation” based on the statute and regulations 
is further supported by Commerce’s explanation for 
its decision in the Final Modification.   

First, in issuing the order, Commerce cited 
approvingly comments urging the agency to follow 
the judicial practice of applying changes in law to “all 
pending cases.”  71 Fed. Reg. at 77,724.  And in the 
litigation context, a change in law will be applied to 
all non-final cases, even if it affects a stage of a case 
that has already been completed.  See, e.g., Harper v. 
Virginia Dep’t of Taxation, 509 U.S. 86, 94-99 (1993). 
For example, a change in the rules governing trial 
procedure can result in a remand for a new trial even 
if the change occurs while the case is on appeal.  See, 
e.g., Griffith v. Kentucky, 479 U.S. 314, 322-23 (1987).   

Second, the order explained that it was following 
past precedents in which the agency had “applied a 
change in policy involving a statutory interpretation 
to all segments pending as of the date of the change.”  
71 Fed. Reg. at 77,725 (emphasis added).  The word 
“segment” is a term of art in the regulations.  See 19 

                                            
Final Modification, or a “future investigation” like the case from 
Taiwan, makes no difference to the outcome – either way 
zeroing should have been prohibited. 

Of course, the Federal Circuit concluded that this case was 
distinguishable from Polyvinyl Alcohol from Taiwan.  Pet. App. 
15a-16a.  But it did so only because it accepted, as reasonable, 
the view of Commerce’s counsel that ITC and Commerce 
conduct two separate investigations, rather than two parts of a 
single investigation.  Id.  For the reasons described above, even 
if reasonable, that is not the best view of the statute or the 
regulations.   
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C.F.R. § 351.102(b)(47).29  Among the specific 
examples of a “segment” in the regulatory definition 
is an “antidumping or countervailing duty 
investigation,” without any mention of the 
investigation’s constituent parts.  Id. 
§ 351.102(b)(47)(ii); see also id. § 351.102(b)(30) 
(“investigation” defined as “that segment [singular] of 
a proceeding that” begins with the announcement of 
the investigation and ends, inter alia, upon issuance 
of an antidumping order or negative determination 
by one of the agencies) (emphasis added).  
Accordingly, by embracing the precedent of making a 
new rule applicable to all pending segments as of the 
date of the change, the order indicated Commerce 
would apply the Final Modification to any matter in 
which the investigation as a whole was still pending. 

Third, the reasons the order gives for retroactive 
application apply equally to cases like petitioner’s.  
Commerce noted that applying the rule retroactively 
“will not create any undue administrative burden” 
because relatively few investigations would be 

                                            
29 The regulations define a “segment” as “a portion of the 

proceeding that is reviewable under section 516A of the Act.” 19 
C.F.R. §	351.102(b)(47)(i).  Section 516A, in turn, permits review 
only after the entire investigation has been terminated by a 
negative finding, 19 C.F.R. §	1516a(a)(2)(A)(i)(I) and (B)(ii), or a 
final antidumping order, id. §	1516a(a)(2)(A)(i)(II).  It 
specifically does not permit immediate review of an affirmative 
dumping finding by Commerce unless and until a final 
antidumping order is issued.  See id. §	1516a(a)(2)(A)(i)(I) and 
(B)(i).  Once an investigation is complete and appealed, all 
interlocutory components of the order are reviewable.  See id. 
§	1516a(b). 
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affected.  71 Fed. Reg. 77,725.  Commerce has never 
claimed that petitioner’s interpretation of the 
regulation would significantly expand the pool of 
affected investigations.  Instead, Commerce has 
emphasized that the order stated that there were 
seven specific investigations pending at the time the 
Final Modification issued, which (although the order 
does not identify those investigations by name) did 
not include this case.  Pet. App. 13a.  But that is 
completely understandable – when the Final 
Modification was issued, the ITC had already issued 
a negative determination, which ordinarily ends an 
investigation.  The investigation was revived on 
appeal only later.  Commerce subsequently admitted 
that the Final Modification could extend to 
investigations that – like this one – were overlooked 
because they had ended in a negative determination 
that was on appeal at the time the order issued.  See 
id. 16a (explaining that Commerce applied the new 
rules to Polyvinyl Alcohol from Taiwan investigation, 
which was on appeal from a negative ITC 
determination at the time the Final Modification was 
issued, and therefore not included in the seven cases 
mentioned in the order). 

Commerce also noted that retroactive application 
of the Final Modification would “not require the 
Department to gather any new information,” 71 Fed. 
Reg. 77,725, a point that remains true under 
petitioner’s interpretation.  Indeed, when Commerce 
subsequently applied the new rule to petitioner in a 
later proceeding, it simply altered a single line of 
computer code and re-ran the program with the pre-
existing data (which resulting in a dumping margin 
of zero).  See supra pp. 8-9.   
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Finally, Commerce stated that retroactive 
application would not prejudice any of the parties to 
the affected proceedings.  Id.  Among other things, 
the agency promised that even if it had issued a 
preliminary determination under the old rule, it 
would “provide parties with notice and an 
opportunity to comment on the application of this 
[new] methodology on the record of the 
investigation.”  Id.  The only difference in petitioner’s 
case would have been that Commerce would provide 
that opportunity in connection with reconsidering its 
prior final determination rather than its preliminary 
determination.30 

c.  The court of appeals was thus forced to justify 
its deference to Commerce’s litigating position in 
substantial part by pointing to “an explanatory 

                                            
30 The Order also said that “[a]ll of the current pending 

investigations were initiated as a result of petitions filed after 
the date of publication of the Department’s proposed 
modification.” Id.  That was not true of petitioner’s case, but it 
also was not true in the Polyvinyl Alcohol from Taiwan 
investigation to which Commerce nonetheless applied the rule 
change.  See Pet. App. 16a. Again, it is unsurprising that 
Commerce did not have these cases in mind when it wrote the 
Final Modification.  Moreover, in both cases the parties were on 
notice that zeroing was under challenge before the WTO and 
could result in a change in the rules.  Indeed, in this case, 
Commerce had issued its Notice proposing to end zeroing 
months before it made its antidumping margin calculations, Pet. 
App. 5a, 7a, and the parties had briefed before the agency 
whether zeroing should be applied, Sawblades I&D Mem. at 
Cmt. 11. Accordingly, although an opportunity for further 
comment could have been made available, none was actually 
needed since the parties had already briefed the applicability of 
the then-pending revocation of the zeroing methodology. 
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statement in response to public comments” prefacing 
the announcement of the actual rule.  Pet. App. 11a.  
In that passage, the agency stated that it had 
“determined to apply the final modification adopted 
through this proceeding to all investigations pending 
before the Department as of the effective date.” 71 
Fed. Reg. 77,725 (emphasis added).  The court 
concluded that the emphasized language could 
reasonably be read to serve as a gloss on the broader 
language of the operative provision that referred to 
“all current and future antidumping investigations.”  
Pet. App. 11a (quoting 71 Fed. Reg. 77,725) 
(emphasis added).   

But even if that inference rendered the agency’s 
interpretation permissible, it is not the best reading 
of the order as a whole.  To start, the investigation 
was pending before the Department of Commerce as 
of the effective date, as illustrated by the fact that 
after the effective date, Commerce issued a final 
antidumping order.  Id. 9a.  Moreover, any inference 
in the agency’s favor is more than outweighed by 
other indications of the regulation’s meaning 
discussed above. 

*     *     *     *     * 

Ultimately, this Court need not decide which 
party has the better view of the Final Modification in 
order to determine that this case provides an 
appropriate vehicle to decide whether that question 
even matters given Auer.  Because Auer does not 
apply to unreasonable agency interpretations, the 
continuing validity of that doctrine will only ever 
matter in a case in which there are serious 
arguments on both sides of the interpretative debate.  
This is such a case, and for that reason, it provides 
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the Court a strong vehicle for resolving the 
certworthy questions about the scope and validity of 
Auer deference presented by the petition. 

CONCLUSION  

For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   
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