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QUESTION PRESENTED

This case is an excellent vehicle to resolve ‘the question left open in

Loughrm V. United States, 134 S.Ct. 2384 (2014), about Wthh all of the

~ circuits have now weighed inwanyd.rem:ain Qpe;aly_, and increasingly, divided:
Whether, for purposes of subsectioné (1) of the bank-fraud statute, 18 U.S.C.
§’1344,’ a “scheme to defraud a 'financial institution” requires proof of a
: specific intent not only to deceiye, but ?159 tocheat, a bank, as the majority of
circuits -- nine of twelve -- have held and as petitionef Lawrence Shaw
argued before ‘the Ninth Clrcu1t Court of Appeals Whlch 1nstead joined the
minority view in afﬁrmlng h1s conv1ct10ns for a scheme directed at a non-

~ bank third-party.
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IN THE SUPREME COURT OF THE UNITED STATES

No.
'LAWRENCE EUGENE SHAW,
' - Petitioner, R

ey e

UNITED STATES OF AMERICA,
Respondent

ON PETITION FOR A WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Petitioner, Lawrence Eugene Shaw, respectfully petitions this Court for a
writ of certiorari to review the judgment of the United States Court of Appeals for

the Ninth Circuit in this case.

OPINION BELOW

The opinion of the United States Court of Appeals for the Ninth Circuit is

published at United States v. Shaw, 781 F.3d 1130 (9th Cir. 2015). (Pet. App. A)

~ The district court did not issue any relevant written decisions.



JURISDICTION
The 'Ninth Circuit entered its judgment on March 27, 2015. On Juhe,8, 2015,
| the court denied Shaw’s timely petition for réhe’aring’ en banc. (Pet. App. B). This
.petition' is filed within 90 days after that date pursuant to Sup. Ct. R. 13..

Jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).:

 STATUTORY PROVISION INVOLVED
18 U.S.C. §1344 provides: -

Whoever knowingly executes, or attempts to execute, a
scheme or artifice-- : S i

(1) to defraud a financial institution; or

(2) to obtain any of the moneys, funds, credits, assets,
~ securities, or other property owned by, or under the
custody or control of, a financial institution, by means of
-~ false or fraudulent pretenses, representations, or
~ promises; T o

kéhéil‘b‘e fined not niore than $1,000,000 or imprisofled not
_more than 30 years, or both.



STATEMENT OF THE CASE

Last year, this Court held that 1subs\éc;‘,cior\z (2) of the bank-fraud statute, 18
U.S.C. §'1344; does not require proof of a “S(’;heme:to defraud a financial inst‘itution,’v’
and thus proof that the defendant intended to defraud a bank. See Loughrin, 134
S.Ct. at 2387.. By contrast, Loughrin held, subsection (1) does. :1d. at 2389-90. But
Loughrin did not address what such proof entails -- e.g. whether subsection (1)’s
“scheme to defraud a financial institution” requires proof of an intent not only to
deceive, vbut‘ also to cheat, a bank,’~ as nine circuits -- the First, Second, Third,
Fourth, Fifth, 'Seventh, Tenth, Eleventh and D.C. Circuits - 5agre'e;‘ and as
petitioner Shaw éjf‘gued here. ‘

This case presents that questiqn -a recurring question abk(‘)ut which all of the
circuits have now Weighed in‘and‘ remain opehly, and now increasingly, divided in
the wake of LOTl?J.:g hrln Sklglaw’:sfs‘cl“ieme Was designed to steal bank5¢ustomer Stanley
Hsv's money from hié Bank of America account. The Ninth ’Circpiit affirmed his
convictions un’der’ su};sﬁect‘i’onﬁ(lj)y of thg statgte even though kthe government never
argued during trial, or at any point on appeal, that there was evidénce of Shaw’s

intent to cheat the bank, as opposed to just bank-customer Hsu, and neither the

trial court, nor the court of appeals, questioned the fact that Shaw intended only to
cheat bank-customer Hsu,'not the banks. In so holding, the Ninth Circuit joined
- the minority view, construing §1344(1) to require proof of an intent to deceive -- but

not to cheat -- a bank, in accordance with the Sixth and Eighth Circuits.



~ The divide over the iréquisite mens rea -- NOW hine-’to-three' -- is clear,
eﬁnti‘enched,x and unaffected by Loughrin. Given the Ninth Circuit's minority-view
construction of subsection (D), it rejeétea Shaw’s sole claims that his cOnVictibns
should be reversed and entry of judgrhenf ,of acduittal entered givén't‘he lack of
sufﬁéieﬁt proof of his intent to cheat a bank, or in the alternative, his case
remanded for a new trial because the jury instructions allowed conviction without
such proof.

1.  Shaw ‘aeviééd a scheme to take money from the Bank of America
savings account of Stanley Hsu. Hsu was a Weélthy foreign businéssman who
énipibjred Shaw’é " girlfriend’s mother OVerseas; and arranged for his bank
statements to be sent to the home Shaw shared with the girlfriend. (ER 323-326;
344; 583-585).1 Shaw thus got ahold of the";a;ccount information contaiﬁed in Hsu’s
bank statementks,bcreated a Paypal account in Hsu’s name, linked this Paypal
accaﬁnt to Hsu’s Bank of America account, and effected multiple outgoing transfers
from Hsu's Bank of America account to the Hsu Paypal account between June and
'Octo’be'r 200’7,§ thereby taking a to"tal of over $300,000 from Hsu. (ER 377-379; 381:
386-388). Hsu did not review his statements kon a regular basis, and did not thus

discover his loss until Octobet 2007. (ER 337).

1 “ER” followed by a number refers to the applicable page in the Appellant’s
Excerpts of Record filed in the Ninth Circuit Court of Appeals. “CR” refers to the
District Court Clerk’s record and is followed by the applicable docket control
number. A SRR T R :



Once Shaw effected these outgqing transfers of Hsw's money, he then moved
it in and out of two Washington Mutual ‘accouvnts he opéned ig:thJe name ;Q'f .his’
father to cover his tracks, ultimately Writingfhimself checks which he deposited into
a’joint account held With his girlﬂ'iend. (ER 398-407; 437-38).

| For this conduct, Shaw was charged with 17 ’c}ountsz of bank fraud under
subsection (1) of 18 U.S.C. §1344, Which_:»a:p‘plies only to ﬁsphemes to “defragd a
financial institution,” rather than sﬁbsection (2), which is broader apd covers
deceptive schemes to “obtain. . . moneys. . . under thé custody or control ‘of’ the
bank. See 18 U.SQC; §1344. (CR 11; ER 32). |

2. The evidence at trial established that Shaw intended to deceive the
banks in order to take,bank-account-holder Hsufvs”mpne;y and :cque’rk.hiys tracks, but
not that he intended to expose thé baﬁks to actual or potential ‘logs’s. There was 1no
direct evidence that Shaw intended to bilk the banks, as opposed to Hsu Nor was
there. circumstantial evidencej to support such én inference, given Shaw’s singular
Vfocus_;on taking Hsﬁ’s money, his use of non-bank-entity Payp;al to effectuate the
schéme, and the fact that Hsu and Paypal, not the banks, bpre, the_a‘ctualpand
potential loss. |

Indeed, the evidence at trial was that Paypal sent $131,000 of thea j$_300,0j00-
plus that was taken back to Hsu through 16 auto-reversals bof the transfers thgt
Shaw had effected in the 60-day period prior to Hsu’s discovery of the scheme. (ER

387-389). As a result, Paypal sustained a net $106,000 in loss. (ER 389). Hsu

2The government moved to dismiss one of the counts before trial, ylejaving 16.



himself was leﬂ: with a deﬁéit of over $17 0,000 from the transfers that fellbutsidé
this 6C-day, p’erioﬁ, the lion’s share of the loss. (ER 387).
o By Contraét, neither bénk l(l)stkaynyi money on account of Shaw’s scheme. (ER :
434; 615). The sole witness from Bank of Americ'a; a defense:Witn;esé, testified
ﬁhéqﬁivdcally that Bank of America never paid out a éingle"érédit‘to: Hsu in
conneétioﬁ with this 'fraﬁd, and that it "s‘liffered no actual loss. (ER 615). Instead,
when Hsu finally repoftéd the ffaud to Bank of America, the bank rpasse'd his
éomﬁléint onto'Pay:]g;aI, the entity thait"effected the withdrawals; eight days later,
Paypal deposited créditsi for ’the' preceding 60-day-period difecﬂy into Hsu’s account.
(ER :613-614). As to Wéshingtoh Mutual, the gdvemment’s"onlyyy bank witness
testified that, “if the account Wés‘opjened fraudﬁlenﬂy to begin with” — which was
in fact tile gOVerﬁmeﬁf’s thebry,' given that S'hawbope’ne'd the accounts i‘riihis father’s
na;ne - “[W]e are not going to be at é loss” or bear the risk of loss. (ER 428). |

o Fufther, | giveyn’ Shaw’s uSé of noii—bank-entity Paypall to effectuate ’Vthe
Withdiawals, and Hsu’é 'failufe to timély review the bank statements he had sent,
month éfter month, to Shaw’s héme, Paypal and Hsu -- not fhé banks -- also bore
the risk of loss in this case. (ER 429) (outside of industry-standard 60-day period for
reViéWihg statements and reporting fraud, bank customer assumes rlsk of loss): (ER
386-‘37 : 387) (becauseHsu did Illot‘révie‘w hlS statements, he assumed risk of loss
’Oufsidé of this peyriod)é (ER 385-87; 613-14) (Paypal assumed risk of loss for fraud
ﬁithin GO-déy-ﬁériod insofar as it I)\roiiiptly' issued credits to Hsu, once Hsu

contacted Bank of America, without question or dispute).



3. At trial, vthe government never argued that Shaw int‘enkded\to cheaii
either bank as opposed to .just bankfcustomer Hsu | Rather, the ‘govvernment”s’
theory was simply ’thafq Shaw deceived the banks in order tk’q take Hsu’s mbney, and |
kthat was all subsection (1) required. (ER 666). . |

. The lynchpin of ,S_haw’st trial defex}sg was that subsection (1k);reqqi‘1"e’s ’p’r.oof of
an intent to cheat a bank and not just é bank-customer. (ER 12-31; 37-74; 101104,
105-116; CR 100102) (’I}n furtherange qf thls de’fenjse, Shawrasked the cour}: to give
jury ;insthucrt/i;oqs for bank _fraud that Would_l}ave ‘requ’ired‘t"he jury to ﬁnd the
requisite pxjoqf "of Shaw’s intent to decqivg and ‘_‘(.:he’at the banks (includipg
definitions for the key terms “scheme kto: deﬁaud’f and “iptgnt to defraud,” as well as
a;theqry of defense instru¢tion),. (EleQl-llG;‘ CR 100-&;102).

- The district court kd.eclinekd to give ShaW’ s proposgd instruc;tions, and ihstead
defined the key terms “intent to defraud” and. “scheme to defraud” in ’d,isjunctivetz
form to i‘equire préof of an “intent to deceive or cheat” the _fi_nancial institut_iqn. (ER
18; 145-47; CR 98) (emphasis add’ed).: The’coﬁr‘t"s invs:tructiqns thus invited the Jury
to convict Shaw on the basis thgt he d_}ec‘eifvedlthQ banks in order’ to/y Vtak/e Ié[‘su’s
money. ’Th_e government then Vcapitalizegj’ on ’t;hek ,couljt”s inétruction in rclosileg,
arguing that Shaw “lied to the banks about impoftan‘t matérial things. . .because he
did that, defendant is guilty of all 16 countsyof ba‘nk»_ fraud with Which he .is
charged.” (ER 66“6), (emphasis added). L'a‘terv that day, the jury convicted Shaw of
all but two counts for transactions th‘a}t Wereknot clearly traceable to the fraud. ,(ER _

704; CR 96).



Shaw moved for judgment of acquittal after the close of the t}gOve'rnment’s case
and again after the close of all of the evidence. (ER 204; 622). At the hearing on the
proposed J"ui?y' instructions and the ’motions for judgment of acquittal, Shaw
emphasized tﬁat the issue in dispute was how to define the statutory elements that
both parties believed to be prerequiSite to a conviction -- “scheme to defraud” and
“intent to defraud” -- for purposes of subsection (1‘5 ba_nk fraud, not whether there’
was an “additional element” of proof of “risk of loss,” as the government had framed
the question. (ER 624-25; 646-47). Rather, Shaw argued, proof of actual or potential
loss to a bank is only relevant to the extent fhat it supports an inference that the
defendant'intended to cheat a bank and not just a third-ﬁarty. (ER 647). With |
r'espéct'to thesekréqu‘isite‘ elémenfs, Shaw argued, the government must prove that
the bank is the target of the deception and an intended victim of the fraud, which it
had not done. (ER 624-25; 646-4’7)\. By contrast, subsection (2) of the bank-fraud
statute covers schemes, like ShaW’S, that aimed to obtain a bank-account holder’s
money through mere deception of the bank. (ER 625; 644; 648).

Notwithstanding the absence of evidence to prove that Shaw intended to
cheat a bahk,v‘the district court denied Shaw’s motions for entry of a judgment of
 acquittal based on its intérpretatioﬁ of suEsectioﬁ (1) to require mere deception Qf
the bank. (ER 651). The government never assei‘ted’, ‘nor did the court firid, that
iassﬁming ar‘gliervxdo Shaw’s construction of "'su'b\sec}tion (1), there was sufficient proof

of his intent to cheat a bank and not just Hsu. (ER 644:651).



4. On appeal, Shaw challenged the distfict court’s denial of h@g Rule 29
motions and his proposed jury-instructions. (Appellant’é Opening Brief (“AOB”)),
~ Although the government attempted to dispute the evidence of IOS,S and risk of loss
to the banks (Appellant’si;Reply Brief ‘;ARB” at 1-3), once more the governmgnt

failed to assert, at any point in the appellate proceedings, that there was any proof

of Shaw’s intent to cheat a bank and not just Hsu -- ie. that any such purported
evidence . constitﬁted;gcircum,stantial -evidence of ’Shaw’s ‘intent. _(quexnment
| Answering Brief (‘GAB”)).

- The Ninth Circuit affirmed. (Pet. App. A). In so doing, the Ninth Circuit,
like the district court? never questioned the fact fhat Shaw intended only to cheat -
Hsu, not the banks. (Pet. App. A14). It also acknowledged a cirLcuit: split in yvhich
other courts of appéals have sided with Shaw’é construction of subsection: (1) of
§1344. (Pet. App. A4; Al4). Nonetheless, the court joined tyl}e‘nﬁriorit‘y:view and
held that the statute is violated where the bank is the target of the deceptioﬂnf and
bank customers the only intended financial victims of the fraud. (Pet. App. A4). In
S0 holding, the court\reasoned, that Ninth Circuit law “help[ed] to define thex
meaning in this circuit of §1344(1)’s element ,of;intenti\;‘to defraud,” and e_stablish[ed]
that it does not include intent to financially Victimizé the baﬁk.f’ (Pet. App. A4).
The court. also reasoned that tlﬁs “result is‘» fully consisfe_nfp with the Supreme
Court’s decision in Loughrin, and indeed complemen‘tsLoughﬁin’, s holding that §
1344(2) of the statute does not require any intent to defraud fhe baﬁk.” / (Pet. App.

A4).



: The Ninth’ Circuit subseyque-ntlyédenied a petition for rehearing en b.anc. (Pet.
App. B). |
o REASONS FOR GRANTING THE WRIT
“Aifhough §1344 haé p¥oduced much litigation in t_he Circuits and 'many

separate 6pi1iioné by learned 'appeklblate judges, federal courts do not agree on the

mental state necessary to support a conviction under §1344[.]” United States v
Nkanéah, 699 F.Sd 743, 762 (2d Cir. 2012) iLynch, d., ééncurring). This is'st‘ill true
as to subsection k(1)' of the bénkaraud stéitﬁte after Loug‘hrin(., | |

o Alfhb\igh Loug hﬁh clarified thé ’requisite n_lg_x_l__s_ L@ for purposes of subsection
) ‘labstk yéa;r, Wheh it heldkthat §1344(2) does not reqﬁiré'prbof ofa séheme, and thus

-an intent, “to defraud a financial institution” at all, it did not address what this

languag; ﬁiéans. See L(‘);lszhl’"iv’n, 134’S.‘Ct. at 2884;' BeCéuse subsection (1)‘tdoesv, by
its terms, requifé'évidérice"bf 2 “scheme to defraud a financial iﬁstitution,” unlike
- subsection (2), the intef-circuit split endures about whether the first clausé of the
statute re(iuir‘es\pi;cv)of of an iﬁtexit ndt only to deceive, but also to cheat, a bank, as
hine'circuits - the”Firskt, Second, Thif&, Fourfh, Flfth, .Seyveknt‘h, Téilth,YEieventh
kand D‘. C Cifcuits -- agree, and as petitioner Shaw argﬁéd here. |

| That is the quéétioh presented here, Wheré”Shav‘v’s sciiemé was directed at a
ﬁon—bax/llycﬁthkird;party, vbank-accouht-holder Stanley Hsu. Thé Ninth 'Civrcuit‘ j.oined
” the ﬁlinority’view iﬁ the split, kaﬁr‘ld affirmed Shaw’s convictions under subsection D
of the kstyatuté for his (s’c'hemé to stealvbaﬁk-cus\tomei"Hsu”s money from his bank

account, even though the government never argued during trial, or at any point on

10



appeal, that there was evi_dence of Shawfs intent to cheat the b_an_lg asoppo_sed to
Hsu, and neither the district court, nor the court of appeals, questioned the fect that
Shaw intended only to cheat bb“ank-customer Hsu and not the banks. In so holding,
the Ninth Circuit construed §1344(1) to require proof Of; an intent to deceive -- but
not to ohe_at - a bank, in accordance with} theSi;;th and Eighth Circuits. (Pet. App. |
»A4),-",_;k_ | e o |
The split now ninefto-three -- has thus increased at'ter Loughrin vvith the
Ninth Circuit’s decision here and every cirouit now having Weighed 1n on the
questlon As set forth belovv, this case presents an. excellent vehicle for the Court
ﬁnally to resolve the enduring post Loughrln 01rcu1t conﬂict over the bank ﬁaud
statute, e |
I. After Loughrin, The Courts Of Appeals Remam Increasmgly
. D1V1ded Now . Nlne-To-Three, Over Section 1344(1)’s Intent
Requirement ‘ o
A Loughrin» Did Not Resolve The C’o‘nﬂict OVer §1344(1)
~ Petitioner Loughrin construed the two subsections of the statute
conJunctively, and argued that subsection (2), like subsectlon 1), 1equ11es pioof of
an fintent, to defraud a finanmal 1nst1tut10n. Loughrin, 134 S.Ct. at 2389.
Accor ding to Loughrm this element reqmred the government to show not ]___t that

a defendant 1ntended to obtain bank property (as the Jury [t]here found) but also

that he specifically intended to deceive a bank,” Loughrin, 134 S.Ct. at 2389

(emphasis added) -- proof, in other words, of an int.ent to deceive and cheat the

11



bank, as the majority of circuits have held 'a's‘yto subsection (1) and as Shaw
- contends here. Because the government did nbt cbnfest this definition of “intent to
défraud;” and Lpughrin conceded sufficient evidence of the intent-to-obtain-bank-
property prong, the dispﬁfé centered on whether subsection (2) required proof of
Loughriﬁ’é inté;it to deceive a bfa'nk.ﬁI(_i. at21\389‘ & n3 The Court hoted nonetheless

that “[t]he Government in such a case may, of course, face the separate claim” --

Sha‘w’é claim -- ‘;ﬂl__;a_t ﬂ_l_g defendant did not intend to thain bank property at all.”
Id. at 2394 .6 (emphasis added). | |

| In that conte;;t‘,: the Court held that the two subseétions weré legally distinct,
abrogating circuit caselaw that construed the subsections conjunctively, and
fufther,- that subsection (2), unlike subsection (1"),; did not require pfo‘of’ of intent to
deéeive a bank. ‘Louglvlrin,"134 S.Ct. at 2390-91. Whereas éubsecﬁbn (2) only
“demands that the defendant’s false statement is the mechanism naturally inducing
a;’bénk (or cquodiaﬁ) to part with its monéy,” id. at 2393, the Court explained, it is
“the _ﬁ_r_s_t_ clause of '§1344, as all agree,” that “includes the requifement that a
defendant intend to ‘defraud a financial institution.” Id. at 2389-90 (emphasis in
origihél). The "question thus réniéiris: How must the government prove the “intent
to defraud a financial ihsti%ﬁtioﬁ” that “all agfee” is “requi’réd ‘by ‘subsection (1)

where a scheme is deSigne"d; to cheat a non-bank third-party?
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B. The Ci_rcuits Remain Openly, And Nowk’Incre‘asingly, |
Divided Over §1344(1)

s The courts of appeals remain ‘openyly,, and now increasingly, divided 6&(@1‘ that

question, since Loughrin did not address it. See, e.g., United States V.;Shaw',‘ 781
F.3d 1130, 1136 (9th Cir. 2015) (Pet. App. Al4) (recognizing, post-Loughrin, the

enduring circuit conflict over the requisite _p}iyf(‘):otf for §1344(1) and the faét that the

Ninth Circuit’s decision is contra other circuits); see also United States v. Staples,
435 F.3d 860, 866- 867 (8th Cir. 2006) (noting circuit split as to whether bank-fraud

statute, generally, extends to situations where the kdeif.e_ndant» has no intent to

expose the bank to an actual or potential loss); United States v. Everett, 270 F.3d -

986,,\'9:90 (6th C1r 2001) (“The Circuits are not in accord as to the intép’p required to

violate §1344.”); United States v. Thomas, 315 F.3d 190, 196 (3 Cir. 2002) (“The
Cqurts of Appeals are not of one mind as to the proper readinquf theﬁ statute,

including. . .the intent requirement[.]"); United States v. Kenrick, 221 F.3d 19, 27

(1st Cir. ZOQO) (en banc) (‘f?here is also no consensus among the _c‘iircuits onthe
issue.”). ‘ | L | .
C.. Niﬁpe Ciljcuivts_Agree Wlth Sha’x}y’s‘ Congt;‘qqtion of §1344(1)
To Require Proof of An ‘Intept,t(;)_Chye‘gt A Bank. | |

A mvajority of courts, from nine ygircgi;trs, agree _tha§ :’]g_roo‘f of an intent to qhgat,

and not just deceive, a bank is a prere(iuisite to a conviction under §1344(1). Within

this consensus, most courts of appeal have also opined about whether evidence of

loss or risk of loss to the bank is necessary or merely permissible circumstantial
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evidence of mens’ rea. See, e.g., United States v. Wolfswinkel, 44 F.3d 782, 785-786

9th Cir. 1995)‘ (‘;The Courts of Appeals that have adopted a ‘risk of loss’ analysis
have not made clear whether its p1oof is necessary or me1e1y sufﬁc1ent to show
intent. ”) While the First, Th1rd and Tenth Circuits have held proof of potent1a1 loss
to a bank to be necessary evidence of the reduisite m___e_n_s_ rea, the Fourth,' Fifth and
Eleventh Circuits have held it to be permissible circumstantial evidence of intent,
and- the'; SecondClrcult has heldf 1t to be perrniissihlecircumstantiai evidence only
where abyank’s eXposure 1sw1de1y known.

Specifically, prior to Loughrin, a group of four circuits -- the Fourth, Fifth,
SeVenth, and Tenth ha‘d read subsections (1) and "(2) diSjunctively to create two
subStanti\re oft'enses, as Louaghrin did, and in that context, held, as Shaw asserts
here, that suhsection ’(1)v requires proof of an“ intent to cheat the bank, kwhich _
suhsection (2) does not.‘ A second group of four circuits - the First, ‘Second, Third
and the’ DC Circui - (as Well as the ,Flfth Circuit; in certainother cases) had
construed the tWo subsections of the bank-fraud statute 'conjunctively but held
nonetheless that §1344 fails to cover schemes that Were not designed to cheat the
bank Wh11e Loughrm ablogated the latter set of cases to the extent they construed
the subsectlons conJunctlvely and apphed the “intent to defraud a financial
1nstrtut10n element to subsectmn (2) as well as (1) their 1nte1p1etat1on of what
vproof is requlred by the * 1ntent to defraud a financial institution” that appears on

the face of section (1) remains the law in these circuits for purposes of §1344(1).
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For example, in the first group of cases construing the statute disjunctively,

the Fifth Circuit, has held, in United States v. Briggs, 939 F.2d 222 (5th Cir. 1991),
that §1344(a)(1) (mow §1344(1)) did not apply to a scheme that, like Shaw’s, was
designed to take a third-party’s money by effectuating 'transfers from his bank
account into accounts controlled by the defendant:
" The record does not indicate that the banks suffered any loss, actual or
potent1a1 as a result of Briggs’ conduct; indeed, the government does
not argue that she attempted to obtain funds belonging to the banks,-

but only that she attempted to obtaln funds undel the custodv and ‘_
control of the bank. . e

Id at 225 (emphasis added) The latter the court reasoned constltutes ‘a Vlolatlon

of subsectlon (a)(2) not (a)(1).” d also Umted States V. Hooten 938 F 2d 293

295 (5th Clr 1991) (“Under 18 U S. C §1344(a)(1) the v1ct1m must be a federally

chartered or federally 1ssued mstltutlon ”) cf Unlted States V. Morganfleld 501
F.3d 453 465 (5th Cir. 2007) (construlng the statute conjunctwely, mstead and
hold1ng that When a defendant targets th1rd-party merchants, the government must
present facts ° evmcmg an intent to v1ct1m1ze the f1nanc1al 1nst1tut10nvto sustam a
bank fraud charge under §1344”) In this context, the F1fth Cncult has held that
proof of loss or rlsk of loss is permlss.1ble 01rcumstant1a1 ev1dence of the requ1s1te

1ntent See Un1ted States v. Barakett 994 F Zd 1107 1111 (5ﬂl Cir. 1993) (“Whlle

section 1344(1) prohibits only crimes d1rected at financial 1nst1tut1ons. . .knowing
execution of schemes causing risk of loss-rather than actual loss-to the institution,

can be sufficient to support conviction.”).
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Likewise, the Fourth Circuit has recognized subsection (1) and (2) as

distinct substantive offenses, see United States v. Brandon, 298 F.3d 307, 311 (4th
Clr 2002), an& has held that a “scheme to defraud a financial institution” requires

that “such a scheme or artifice must be one designed to deprive a financial

institution of a property interest.”  United States v. Colton, 231 F.3d 890, 907-08

(4th Cir. 2000)' (emphdé.is added and invorigihal);' see also Brandon, 2‘98’F.3d at 311
(bank must be “intended victim” of deceptive scheme). In so holding, the court

relied on this Court’s decision in McNally v. United States, which addressed the

mail-fraud statute: “[Tlhe words ‘to defraud’ commonly refer ‘to wronging one in his
property ri:ghtzsv by dishonest methods or schemes.” Colton, 231 F.3d at 907 (quoting
McNally, 483 U.S. 350, 358 (1987)). In this context, the court held that proof of risk

of loss is not necessary, but can be circumstantial evidence of intent. See United

States.'v. Adepoju, 756 F.3d 250, 255 (4th Cir. 2014) (“R&sk of loss to the‘b'ank 1s
unnéc‘eszsa'ry for a §1844(1) conviction, 'alfhough it tends to prove the reqﬁisite
intent under that Subséction.”).

The Seventh Circuit has reached the same conclusion about mens rea,
construing the stétute disjunctively, and holding that, “[iln order to support a
conviction under §1344(1), the ‘goVernmeht’ must prove thét the defendant\engagéd

_ in a pattern or course of conduct designed to deceive a 1ﬁnanci‘al institution with the

intent to cause actual or potential loss.” United States v. Higgins, 270 F.3d 1070,

1073-74 (Tth Cir. 2001) (emphasis added).
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The Tenth Circuit is in accord, construing the statute disjunctively and
holding that “victimiz[ing]” a bank is “a rgguirement of §1344(1) that is not |

necessary under §1344(2).” United States v. Young, 952 F.2d 1252, 1256 n.4 (10th

Cir. 1991) (emphasis added); United States v. Sapp, 53 F.3d 1100, 1102 (10th Cir.

1995) (same). In this context, this court has held that proof of risk of loss to a bank

is both necessary and sufficient to meet_this showing. See ;'LUnited_ Satates: AA
Loughrin, 710 F.3d 1111, v11,15 (10t Cir. 2013) (“To establish that a bank was
defrauded under §1344(1), the government need not prove that the bank fsuffefed
any mgnetarylo_ss,,, only that the bank was put at potehtial risk by the scheme to

defraud.”) (quoting Young), abrogated in part by Loughrin,134 S.Ct. 2384.

- Turning to the second group of circuits that ascribe to the majority view --

courts that, before Loughrin, interpreted the subsections conjunctively -- the Second

Circuit has held, in United States v. Rodriguez, 140 F.3d 163, 168 (ZdCu 1998),
that “a defendant may not be ;cor’wicted of federal bank fraud unless the government

is able to offer proof that the defendant, through the scheme, intende{dkt_o victip;ige

the bank by exposing _i_’gv to an actual or notel}tial loss.” Id. (emphasis added); see
also Nkansah, 699 F.Sd,at 748 (bank fraud “is a specific ,intent, cmme requiring Proof
.of an intent to victimize a bank by fraud,” and thu,s, “the government had to prove -
beyond a reasonable doubt_;’vchat appellartltk intended to expose the banks to losseg”).
In this context, the court has underscojced that proof of actual ank‘d, poteﬁtial‘ loss to

the bank may -- in certain circumstances but not others -- Qonstitute circumstantial

/

evidence of mens rea. Id. at 750. The court has reasoned:
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the widely understood exposure of a bank in such a case is only a fact
sufficient to support an inference of the requisite state of mind.
Someone may well forge a check behevmg that only the account holder
- will suffer a loss The mference is, therefore, not mandatorv but

permissible.

Id. (emphasis added). By contrast, however, “such a permissible inference cannot

be extended to cases in which evidence of the state of mind is absent and the actual

ex‘oosui;e of a bank to losses is unclear, remote, or non—existent._” Id. (e;mphasis\;
added). |

The D.C. Circuit has also construed the tvs_(qksubsectionks of ‘thek b ank-fraud
| statufe conjunctively, and has held, in rga_liance on Second-Circuit caéeléw, that

“§1344 only covers frauds against banks themselves” -- that is, schemes designed to

“defraud[] the bank of its property interest.” United States v. Hubbard, 889 F.2d

2717, 280 (DC Cir. 1989).(citing Blackmon, supra) (emphasis added).

 Similarly, the Eleventh Circuit, in United States v. De La Mata, 266 F.3d

1275, 1298 (11th Cir. 2001), has construed §1344 conjunctively, pre-Loughrin, and
held that “the term ‘scheme to defragd”ix}cludes‘ ‘any pattern or cause of action,
including false‘ ej‘néd fraudulent pretenses and misrepresentations, intended to

deceive others in order to obtain something of value, such as money, from the

insﬁtution to be deceived.” Id. at 1298 (emphasis added) (citation \omitted).; The
court has further held that “risk of loss’ is merely one way of establishing intenf fo
defraud in bank fraud cases.” See id. |

Like these circuits, the. Third Circuit had also interpreted the bank-fraud

statute conjunctively, and held it to require proof of an intent to cheat a bank. See,
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e.g., Thomas, 315 F.3d kat 200 (holding that ,‘»"I}allfm or lqss to the ’banxk must be
contempl'atwé’)id by fhewrong‘doer,td:makg out a cxi;hé o\f‘bank fxfauii”); id. at 202
(“[e]lven a scheme which doe:szgexpos’e ai bank to a loss must b__e__s_g inténded”)
(emphasis added). Like the Tenth Circuit, the court has further held that evidence

of loss or risk of Toss is a required showing. United States v. Leahy, 445 F.3d 634,

657(3d Cir. 2006) (“§1344‘ fequiféé that the fraudulent scheme exposed the bank to
sbme Rtyxk)’e:'of loss.”) (emﬁlr'i‘aﬁs}is 'adc?led)?.\' s ~ v

Finally, in Kenrick, supra, the First Circuit construed the two subsections

cdinjuncti;xlr‘ely',é pre-Ldughi“ih, holding that “the intent element of bank fraud under
either subsection is an intent to deceive the bank in order to obtain from it money or

other préﬁértsr.’; Kenrick, 221 F.3d at 29; V_S;Q_e_' also United States v. Brandon, 17

F.3d 409 (Ist Cir. 1994) (“The specific intent under §1344 is an intent to defraud a
bank, that is, an intenf _tg victimize a 'b'é\hk'by ineaxié of a frau'dﬁlenf schéme;”)

(emphasis" added). The court has further held that, in line with the i Third and

Tenth 'C'\ircti‘ts,’ that pfoof of 'potenﬁalr'kloss to the bank is a requifed {sli‘ov‘\r‘vi:xig‘.,

United States v. Moran, 312 F.3d 480, 489 (ISt Cir. 2002) (“[TThe bank need not be
the immediate victim of the fraudulent scheme and need not have suffered actual
loss so long as the biéquisi’:te intent is established and the bank was exposed to a risk

of ioss.”) ‘(elrnphasis a‘yddeél’).
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D. Three Circuits Have Construed §1344(1) To Require Mere
Deception Of A Bank |
Agéinst the weight of aﬁth'o'rity that supports Shaw’s construction of §1344(1)
to require proof of an intent to cheat a bank, prior to the Ninth Cireuit’s decision in
this case, only twbrcircuits -- the Sixth and Eighth -- had held ‘that bank fraud does
nof require proof of an intent to harm the bank.

" In Staples, supra, the Eightthi‘rcuit construed the two subsections of bank

fraud disjunctively, as in Lbu‘ghrin, and held: “As for subsection (1), we have held

that no actual loss or intent to cause a loss is req'uifed, so long as the defendant has

‘déffaud[ed]’ a financial institution.” Staples, 435 F.3d at 867 (émphasi‘s.added)'.

LikeWise, in Everett, supra, alfhoﬁgh the Sixth'CirCuit construed the two
si;l'bjsectioriskof Section 1344 conjun(;tiVely, it resolved a prior intra-circuit split as to
the fequisite intent for bank fraud in accordance with the EigﬁthCircuit’s view,
holding that “to have the speéiﬁc intent rétluired fbf bank fraud ,the,, defendant need
not have pﬁt the bank at risk of loss in the usual sense or intended to do so;”
rather, “[i]Jt is sufficient if the defendant in the course of committing fraud on

someone causes a federally insured bank to transfer funds under its possession and

Cbntrol.” Everett, 270 F.3d at 991 (emphasis added); see also United States v.

Warshak, 631 F.3d 266, 313 (6th Cir.2010) (same); United States v. Reaume, 338
'F.8ot1ﬁ\577, 581 '(Gth” Cir. 2003) (“[Tlhe bank fraud statute is violated, even if the

intended Victim of the fraudulent actiVity is an entity other than a federally insured
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financial . institutioﬁ, when t,'he fraudulent_ activity causes the bank to trgnsfer
funds.”). ; )
- E.  The Ninth Cirquit’s Interpretation Of Section{l‘v344‘(’1‘k4)v‘&s
Intent Requirement Is Wro_ng, And Further Cleaves The
Divide |

The majority view supports Shaw’s position that pxoof of inten’g ‘tobyc‘l’;eat t,h‘?
bank itself, not just a bank customer, is the},vha_llmark of subse’ction (1) bank ’ﬁ"aud -
and, further, that proof of actual loss or risk of loss to the bank is relevant only to
the extent that it is circumstantial evidence of the requjs;te intent.

By joining: the minority view, the Ninth Cirkcuit_f‘urvther cleaved a ‘circuit
divide which now tallies nine-to-three. The Ninth Circuit held that “Seqtiqﬁ 1344(1)
does require intent to defraud the bank,” by contrast to subéection (2), but not that
“the bank. . .be the intended financial ;yvicjt_im of jthe_fraud’.” (Pet. App. A4),‘ Rather,
proof of mere deéeption of the bank is enough. (Pett :App. A4). TIts dec‘isioriwisbngt
only contrary to 'the majority view in the courts of appeal, bu‘tl to thls kh(ﬁ)ou_rt’s

jurisprudence as well.

As a preliminary matter, the Court’s holding conflicts with McNally, supra,
which held, in the context of the m'ail-fraud' statute, that “the words ‘to defraud’

commonly refer to wronging one in his property rights by dishonest methods or

schemes,’ and ‘usually signify the deprivation of something of value by trick, dgceit,
chicane or ”overreaching.,”’k, ~McNally, 483 US 350, 358 (1987) (quoting

Hammerschmidt v. United States, 265 U.S. 182, 188‘ (1924)) (emphasis added). The
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Court has thus made clear that, for purpoSes of the word ‘*defraud,” the intent must

be to obtain inonéy or property from the one who is deceived. See id. McNally

supports a construction of subsection (1) to require proof of an’inte’nt'to deceive and
.cheat a bank, as Shai)v contends, not mefely an intent to deceive the bank in order
to cheat a third ﬁartjr, as the Ninth Circuit held;g As noted above, at least one
Circuit -- the Fourth - has relied on McNally to construe subsection (1) as Shaw
does here. | . o v |
Further, the Ninth Circuit’s construction of subsection (1) to reqﬁi’re mere
, pr()df of deception of the bank virtually dissolves the distinction with subsection 2)
after Loughrin, given ’Loughrin’sw‘récognitior‘l that a subsection (2) violation “occﬁrs,
most éléafly, ‘when é defendant bmakes a misi"epres'entation to the bank itself.”
Loughrin, 124 S.Ct. at 2393. In this analysis, the “clearest” subsection (2) violation
‘;7vou1d also be a violation of subsection (1), if the first 'cla;uise requires no more than
deception of the bank. The court’s construction thus exceeds the “substantial
overlap” betWeén'fhe subsections that Loughrin endorsed, id. a£ 2390 n.4, and
c‘omes‘int‘o' conflict with Loﬁghrin iinsofar as it underscored that the disjunctive
".str'uctufe of the bank-fraud statute ndnefheléés “‘signél[s] théf each [clause] is
intended to have separate meaning,” id. at 2391. \kThkus, “to read clause (1) as fully
encompassing clause *(2)” -- or, “effeétively, vice versa -- “contravenes two related
intei"pretive carié"ns: "tha‘t diffefént lan‘gu'agé signals different méaning, and that no

part of a statute should be superfluous.” Id. at 2388-90.
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Finally, the _Ninth Circuit plisperceived :Loughrin as “conﬁrming [its]
conclusion that the difkfere.qc’e‘ between the two clagses is Which eptity the defle,n’danﬁ
intended to dpcéive, not which entity the defendant intended to bear the ﬁnapéial
loss” insofar as it “counsels against entangling courts in ’techni’calissues of banking
law about Whether the financial instifc‘ution‘or,‘ _altexnative}y, a depositox_woul@
suffer the loss yfrqm a sucqesﬂgfulfrgud.’;’ (Pet App. A13-‘1:{1). But Shaw’s lposvition is
" not that §1344(1) requires proof of “risk of loss,” and thus evidence of "‘technical
issues of banking law,” but rather proof t}}at the defenda’nt; intended to expose the
bank to actual or potential loss. In this respect, the mens rea analysis for ,,§1344(1,>
is no different than for any other specific intent ;cxime, which requires juries to pass
judgment, based on direct and cimumstantia{levi}dencg? about the injnelf Wof];ings of
therhumaﬁ mind.

; | Further, in most subs_e¢tion - (1) cases, thex design of thg scheme
unambiguously targets the bank and yno'vt a bank-customer, making it an easy fqask

for the government. to prove, and juries to infer, that a defendant’s intent was to

victimize the bank through fraud. See e.g. Shaw, 781 F.3d 1130,_11135,’(9th Cir.

2015) (Pet. App. A12-13),(discussing United States V qufswinkel, 44 F3d782, 786
(9th Cir. 1995), a subsection ’(1) ,gﬁ&}se in W}hi;ch\ the government plfesfented
uncontrovei"ted testimony that,‘ the bank was obligated to pay a cashier's check
written on non—sufﬁcient:funds, and the Nin»th» Circuit held that, to the extent -

evidence of “risk of loss’ Wask«require;d by §1344(1), “the government offered
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sufficient evidence at trial to prove that the conduct for which appellant was
convicted exposed at least one bank to a risk of loss”).

-And, as the Second Circuit reasoned in Nkansah, supra, where the technical

ramifications of baﬁking law, given a particular scheme’s design, are less than
clear, any “permissible inference” about the “requisite state of mind” from “the
widely understdod exposure of a bank” “cannot be extended to cases,” like Shaw'’s,
“in which evidence of tile étéfe of mind is absent and the actual exposure of a bank

to losses is unclear, remote, or non-existent.” See Nkansah, 699 F.3d at 750. In

such cases, where intent is absent or unclear for purposes of subsection (1), the
“substantial” ‘;ovérlap” that Loughrin recognized between §1344(1) and §1344(2),

see Loughrin, 124 S.Ct. at 2390 n.4, means that the government will not be left

Without a recourse: Provided there is a misrepresentation, it will have the option of
proceeding under subsection (2) instead, WhiCh‘diSpensesl with proof of such intent
and covers schemes that target a range of property interests common in banking
| contexts, including the relationship between a bank and a c’usfomef with a deposit _
‘accoﬁnt. | ‘ |
II. As Shaw Illustrétes, The‘CoﬁfIict Over §1344(1)'s Intent L
Requirement Is Unlikely To Be Clarified By Further Decisions
- In The Court Of Appeals =

" Because Loughrin did not address what “intent to defraud a financial

“institution” means but held that such proof is not required for subsection (2) at all,

circuit courts from both sides of the divide can continue to invoke Loughrin as

24



eonsistent with their re‘spective,,exhxtrenchedposit'ions.i The Ninth Circuit’s decisionk
here, which accentuated the circuit split, is illustration of the lack of mevep;engt
toward a censensus position in the wake of the question left open in Loughrin: the
court joined,thek minority view though aware of othexf cireujts’ contrary decisions,
and invoked Lovughrin to support its cohclusion about subsection (1), even though
Loughrin was tethered to subsection (2. I,nd\eed., the Ninth C-ircuit invoked
Loughrin, despite this Court underscoring that the d,istrict/ ceurt’e ;s‘ub,sectiven (1)
analysis, and resulting grant of judgment of acquittal? was “not material” to the
question pres,enf:ed there. Loughrin, 134 S.Ct at 2388. :Nor Would_additional
percolation benefit this Court, given that it has already analyzed the text and
history of the staﬁute and relevant caselaw for purposes of Loughrin, and the
question has now been addressed by each of the courts of appeals. .
I11.. Follewing Loughrin, This Case Pree,ents An Excellent Veh}iclen’
. For Resolving The Enduring, And Increased, Circuit Split

This case presents an excellent vehicle for resolving the enduring conflict
over subsection (1)’s intent requirement. First, the court of appeals directly
addressed the question presented. (Pet. App. A3). Second? the court's answer to the
question determined the outcome of the case; indeed, Shaw’s sole defense was built
'~ around the interpretation of “intent to defraud a financial institu’pion’f for p,urpoées
of Section 1344(1), advanced herein. Third, the go§ernment never argued ,’atv frial,
nor asserted at any time on appeal, that there was evidence to support a finding

that Shaw intended to cheat a bank as opposed to just Hsu. Finally, neither the
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district court nor the Ninth Circuit questioned the lack of evidence that Shaw
intended to cheat a bank, as opposed to just Hsu. The Ninth Circuit upheld Shaw’s
convictions for the sole ‘reas()n'that it construed Section 1344(1) to require only an
intent to deceive, and not cheat, the bank. (Pet. App. A15).
IV. The Question Presented Arises Often And Is Outcome-

Determlnatlve For Many Federal Prosecutions

Just as Withtsubsection (2), subsection (1) bank fraud is a federal crime that
is frequently chéréed ;éls ‘éi,ivs‘tléndfz:ilox;é:offense, and also as a prédiéate in connection
with other ffeder‘al bffené,és, like gggravated identity theft and racketeering, 18
U.S.C. §§ 1028A; 1961(1). That W1]l be all the ﬁore true now that this Court has
clariﬁed the disjunctive construction of a statute that a number of circuit courts had
previously construed conjunétively, as discussed supra Section I, and thus made
clear that subseétion (1) is a legally-distinct crime frqm subsection (2). Because the
_statute is important, the question presented hefe will repea;c, and the existing
conflict will endure and, as evidenced by the Ninth Circuit’s decision, has in fact
increased, in the wake of Loughrin, intervention by this Court to ensure a uniform

application to defendants across different jurisdictions is warranted.
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. CONCLUSION
 For all the foregoing reasons, petitioner submits that the pefition for a writ of
certiorari should be granted. = ;
;Respecﬁfe}ly submitted,

HILARY L. POTASHNER e
'Federal Public Defender
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2 UNITED STATES V. SHAW

SUMMARY

Criminal Law

: The panel afﬁrmed a convrcnon for a scheme to defraud
a financial institution, in Vlolatlon of 18 U.S.C. § 1344(1) n
a case in which the defendant used PayPal to convince banks

that he was a particular bank customer and thus had authority -

to transfer money out of that customer’s bank accounts and
into a PayPal account in the defendant’s control ’

The panel held that for a violation of § 1344(1) the
government need not prove that the defendant intended the
‘bank to be the pnnc1pa1 financial victim of the fraud ‘and that
 the district court therefore correctly refused j Jury mstructrons
that included such a requlrernent

COUNSEL

»Sean Kennedy, Federal Public Defender Koren L. Bell
. (argued), Deputy. Federal Pubhc Defender Los Angeles
California, for Defendant—Appellant

, Andre Bnotte J r., United States Attorney, RobertE. Dugdale
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Assistant United States Attorney, Los Angeles, California, for

Plaintiff- Appellee

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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UNITED STATES V.SHAW 3
OPINION
SCHROEDER, Circuit Judge:

Congress enacted the Bank Fraud Act in 1984, and ever
since, the federal courts have grappled with whether its
prov1s1ons require proof of an intent to cause harm to the
bank itself The Act contains two clauses: the first
criminalizes schemes “to defraud a financial institution,” and

' the second schemes to obtain bank ; assetsor ‘propertyunderits

- control “by means ‘of false or fraudulent pretenses,
representations, or promises.” 18 U.S.C. §1344. Last year,
the Supreme Court held that the second clause does not
requlre proof that the defendant intended to defraud the bank.
Loughrm v. United States, 134 S. Ct. 2384, 2387 (2014). In
- this case, we deal with the first clause, which by its terms
does require such proof. The question here is whether that
means the government must prove the defendant intended the
bank to be the principal financial victim of the fraud. -

The principal intended victim in this case, at least
according to the defendant, was a bank customer, Stanley
‘Hsu. The defendant, Lawrence Shaw, had access to the
'victim’s bank statements. " The gist of Shaw’s scheme was to
use PayPal, an online payment and money transfer service, to
convince the banks that he was Hsu and thus had authority to
transfer money out of Hsu’s bank accounts ‘and 1nto the
PayPal account i in Shaw ] control o o

The government charged Shaw with v1olat1ng § 1344(1).
Shaw sought a jury instruction that, under § 1344(1), the
government had to prove not only that he intended to deceive

“ the bank, but that he also intended to target the bank as the

. principal financial victim of the fraud, rather than the account
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holder or PayPal. The district court refused to give such an
instruction, concluding that clause 1 required proof only that
the defendant intended to deceive the ‘bank, not that he also
intended the bank to bear the loss.

Whlle the c1rcu1ts are divided as to the requirements of
§ 1344(1), our Ninth Circuit case law answers Shaw’s
argument. We have held that, to the extent § 1344(1) requires
any intent to expose the bank to a risk of loss, the requuement
is easily satlsﬁed by the bank’s having to bear some potential
administrative expenses that necessanly result from being
defrauded. See United States v. Wolfswinkel, 44 F.3d 782,
786 (9th Cir. 1995). We did not hold that the bank needed to
be the intended financial victim of the frand. In this case, a
pnnmpal mtended financial victim of the fraud was the bank
customer who held the account, and our law has dealt W1th
that spe01ﬁc situation, We have held that the statute is
violated where the bank is the target of the deceptlon even if
bank customers were the intended financial victims of the
fraud. See United States v. Bonallo, 858 F. 2d 1427, 142930,
1430 0.2 (9th Cir. 1988).

. These cases help define the meamng in this circuit of
§1344(1y s element of intent “to defraud,” and estabhsh that
it does not 1nclude intent to finanmally victimize the bank.

. That. result is ﬁ,llly consistent with the Supreme Court’s
decision in Loughrin, and indeed complements Loughrm s
,holdmg that § 1344(2) of the statute does not require any
intent to. defraud the bank. Section 1344(1) does require
intent to defraud the bank, but neither clause requires the

bank to be the intended financial victim of the fraud. We

therefore afﬁrm the conv1ct1011
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BACKGROUND

The charges in thls case arose from a scheme defendant
Shaw devised to take money from bank accounts belongmg
to Stanley Hsu, a Taiwanese businessman. Hsu opened a
Bank of America account while working in the United States.
When he returned to Taiwan, he arranged for the daughter of
one of his, employees to rece1ve his mail in the States and
forward it to him in Taiwan. Shaw was 11V1ng w1th the
daughter and routinely checked her marl “When Hsu’s Bank
of America statements began to arrive, Shaw opened them
and learned Hsu 8 account and personal mformatlon ‘

, Shaw used the mformatlon from Hsu s statements to
execute the foIlowmg scheme: he opened an email account in
Hsu’s name, then used this emaﬂ account and Hsu § personal
information to open a PayPal account, Shaw “linked” the

PayPal account to Hsu’s account with Bank of Amenca He
was able to circumvent PayPal’s security measures because
of his access to the’ mformatron in Hsu’s bank statements

On June 4, 2007, Shaw opened two accounts with
‘Washington Mutual under the name of his father, Richard
Shaw, without his. father S knowledge or permission. One
account was a savings account (“Tier 17 account), which
Shaw linked to the fake Hsu PayPal account. During the

process of hnkmg the Tier 1 account w1th the Hsu PayPal -

account, PayPal 1dent1ﬁed the request as suspicious. PayPal
sent an email to the fake Hsu emaﬂ account asking for
additional information, In Tesponse, Shaw faxed PayPal a
copy of Hsu’s Bank of America account statément, and a
bank statement he had altered to appear as 1f Hsu owned the
Richard Shaw accounts. He also sent a copy of Hsu’s
driver’s license, which he had altered to have a younger birth
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date On the bas1s of these fals1ﬁed documents Washmgton
Mutual and PayPal allowed the savings account in the name

of Shaw’s father and the PayPal account in Hsu s name to be
linked.

The second account Shaw opened in his father’s name
was a checking account (““Tier 2” account). This account was
linked to the Tier 1 savings account. Shaw’s scheme
ultimately siphoned the funds into a third Washington Mutual
account, a joint account which Shaw had previously opened
in his and the daughter s name, although w1’chout her
knowledge

Once the accounts were set up and linked, Shaw began to
W1thdraw money from Hsu’s Bank of America account
through a series of online transfers and checks written to
himself. He would fransfer money from the Hsu Bank of
America account first to the Hsu PayPal account, then
transfer it from the Hsu PayPal account to the Tier 1 savings
account with Washington Mutual. Then, Shaw would
transfer money from the Tier 1 account to the Tier2 checkmg
account, which allowed him to write checks to himself,
signing his father’s name. Finally, he would deposit those
checks into the Washmgton Mutual JOlIllZ account that he
controlled

Using this scheme, Shaw was able to convince the banks
to transfer and release approximately $307,000 of Hsu’s
money to Shaw between Junie and October 2007. Hsu’s son
discovered the missing money in October 2007, reported the
fraud and closed the Bank of America account.

Bank of America returned éppxoximately $131,000 to
Hsu, covering the fraudulent activity that occurred within 60
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days of the reported ﬁaud PayPal relmbursed Bank of
America for this amount. In the end, PayPal bore
approxnnately $106,000 of the loss and Hsu over $170,000,
because Hsu did not notify the banks of the losses within 60
~ days of many of the fraudulent transactions, as the parties all
agree was required by standard banking practice.

| DISTRICT COURT ‘PROCEED‘mGS

The government charged Shaw Wlth 17 counts of bank
fraud in violation of § 1344(1) and in December 2012 the
case went to trial before a jury. The defense theory was that
a bank fraud conviction under § 1344(1) requires fraudulent
intent to expose the bank itself to monetary loss, and Shaw
intended only to expose PayPal and Stanley Hsu to any
monetary loss. Shaw argued that “intent to defraud” means
intent to decelve and cheat the bank. Shaw therefore asked
for jury instructions which would require the government to
prove that Shaw had intended the bank to be not only’ the
target of the deceptlon but to suffer an actual loss or risk of
loss as the financial victim of the fraud H1s requested
instructions prov1ded -

' (1) The defendant knowmgly carried out 2=
scheme to defraud [the bank]; thatis ascheme
designed to victimize [the bank] by causing
[the bank], not only Stanley Hsu monetary
loss;

v'(2) The defendant act1ve1y decelved [the "
bank] as to a material fact; that is, a fact that
had a natural tendency to influence, or was -

. capable of mﬂuencmg, [the bank] to part w1th
o money or property, ,
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(3) The defendant acted w1th the spec1ﬁc
intent to defraud [the bank]; that is, with the
intent to deceive and cheat [the bank] in order
to expose [the bank], not only Stanley Hsu, to
monetary loss.

(4) [The bank] was federally insured by the
FDIC.

Tt is not enough for the government to prove
that Mr. Shaw carried out a scheme to obtain
Mr. Hsu’s money by deceiving [the bank]. In
order to convict Mr. Shaw, you must find that
[the bank] itself was both the target of his
deception and an intended victim of the fraud.

The dlstnct court dechned fo give Shaw s requested jury
instructions. The district court concluded that risk of loss was
an element that the bank fraud statute did not require, and that
the bank need not be an intended ﬁnanmal victim of the fraud.
Instead, the trial judge gave instructions based on a
combination of model j jury instructions and instructions used
in previous bank fraud cases in the Ninth Circuit. The judge
instructed the jury that:

[i]n order for the defendant to be found guilty
of bank fraud, the government must prove

~ each of the following elements beyond a
reasonable doubt:

First, the defendant knowingly executed a
scheme to defraud a financial institution as to
a matenal matter;

A8



Case: 13—50136_, 03/27/2015, ID: 9474263, DkiEntry: 36-1, Page 9 of 1_5

' UNITED STATES V. SHAW 9’

Second the defendant didso w1th the mtent to |
deﬁaud the ﬁnanc1a1 1nst1tut10n and

Third, the fman01a1 institution was ‘insured by ‘
the Federal Deposit Insurance Corpora’uon ‘

The phrase “scheme to defraud” means any
deliberate plan of action or course of conduct
by whlch someone intends to deceive, cheat;
or depnve a ﬁnanc1a1 mstltutlon of somethmg
of value. It 1s not necessary for' the
govemment to prove’ that a" financial
institution was the only or sole victim of the
scheme to defraud. Ttis also not necessary for
the government to prove that the defendant
. was ‘actually successful in defraudmg any
. fman01a1 institution. * Finally, it is mot
) ,necessary for ‘the gcvernment to prove that
_any financial institution lost any money or -
‘property as a result of the Scheme to deﬁaud e

‘An intent to defraud i is an mtent to decelve or

cheat
The jury convicted Shaw of 14 counts of bank fraud on
December 13, 2012, and this appeal followed.
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| ~ DISCUSSION |
- The bank fraud statute, 18 US.C. § 1344, proﬁdes}‘ -

Whoever knowmgly executes, or attempts to
.. .execute a scheme or artifice—

(1) to defraud a ﬁrrau_cial institution; or

. (2) to obtain any of the moneys, funds,
- credits, assets, securities, or otherproperty =
owned by, or under the custody or control
of, a financial institution, by means
. of false or fraudulent pretenses,
representatlons or promises; ‘

 shall be fined not more than $1,000,000 o
1mpnsoned not more than 30 years, or both (

,In Loughrm v. United States the Supreme Court construed
the second clause and held that it does not tequire the
government to prove that the defendant intended to defraud
the bank. 134 S. Ct. 2384, 2387 (2014). Section 1344(2)
targets schemes to obtain property held by the bank via
misrepresentation to a third party, while § 1344(1) penalizes
schemes to defraud the bank itself. See id. at 2389-92. The
‘Supreme Court effectively required courts to treat the two
clauses separately, holding that while they ~overlap
substantially, the clauses are disjunctive and estabhsh d13tmot
,offenses Id. at 2390, 2390 n.4.

In holdmg that the two clauses create separate offenses

: the Court rejected the reasoning of the Third Circuit, See id.
at 2388-89. The Third Circuit held that clauses 1 and 2
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conjunctively create only one offense, and thus all violations
of the statute require both the intent to defraud the bank and

- that the bank be exposed to a risk of loss under the relevant
law. United States v. T homas, 315 F.3d 190, 199-201 (3d
Cir. 2002) (holding that under both clauses, “a defendant
must intend to cause a bank a loss or 'potential" liability,
whether by way of statutory law, common law, or business
practice” (internal quotation marks omitted)). The Supreme
Court expressly held that § 1344(2) does not require either
intent to defraud a bank or arisk of loss to a bank. Loughrin,
134 S. Ct. at 2389-90, 2395 n. 9. In doing so, it emphasized
that intent to defraud a bank is the essence of § 1344(1) Id
at 23 89—90 o

Shaw’s argument in this case therefore focuses on the
difference between the two clauses. He points out that the
second clause covers schemes mtended to obtain a third
party’s property He argues that the first clause under which
he was convicted, therefore must require that a defendant
intend to obtain the bank’s property. Thus, he asks us to
_conclude that a conviction under § 1344(1) requires a
showmg that the defendant intended to expose the bank to the
prmmpal risk of loss. Such a requlrement wags not ‘satisfied
since, in this case, Shaw intended his pnn01pal target to have
kbeen the bank’s customer Hsu S

o Shaw thus seeks to characterize the difference between
: :the two clauses as involving the intended financial victim of
“the ﬁaud i.e., the intended bearer of the loss. The language
of neither clause of the statute, howcver refers to monetary
loss or to the risk of such loss. The statutory language
focuses on the intended victim of the deception, not the
_intended bearer of the loss. Section 1344(1) requires the
intent to deceive the bank. Section 1344(2) requires false or

All
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ﬁaudulent representatwns or pretenses to third parties. The
‘Supreme Court made this point in Loughrin when it noted
that the second clause was intended to broaden the scope of
bank fraud to include schemes that did not involve deception
of the bank dlrectly, such as schemes to use stolen credit
cards. See 134 S. Ct. at 2391-92. Section 1344(1) thus
covers schemes to deceive the bank directly. Neither clause
requires the’ government to establish the defendant mtended
the bank to suffer a financial loss.

Analysis of our circuit’s law before Loughrin counsels the
same result. In United States v. Bonallo, 858 F.2d 1427 (9th
Cir. 1988) we recogmzed that under § 1344(1) the bank itself
need not be the sole or primary victim of the scheme. Rather,
the bank is deﬁ‘auded within the meaning of § 1344(1) when
it is the target of the deceit, even if the scheme targeted the
; bank’s customer accounts as the source of the money See zd
at 1434 n. 9 ‘

In Bonallo a bank employee withdrew funds from his
own account via the ATM, then manipulated the bank’s
computer system to charge the withdrawals against other

_customers’ accounts. Id. at 1429-30. The defendant argued

that the other customers were the intended victims of his

_ scheme and therefore the bank was not defrauded within the
meaning of the statute We rejected this argument, finding
that the bank was the target of his misrepresentation, even if
the customers® accounts were the source of the funds. See id.

- at14341n.9. In short, the defendant was gullty of bank fraud
,because he 1ntended to dece1ve the bank

I United States v. Wolfswinkel, 44 F.3d 782 (Oth Cir.

1995), we considered whether a risk of financial loss to a
bank was as an element of § 1344(1). We held that even if
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there were such a requirement of financial loss to the bank it
was easily satisfied. The defendant was conv1cted of bank
fraud under § 1344(1) after he engaged ina check—krung
scheme, during which he convinced a bank officer to sell him
cashier’s checks paid for with msufﬁc1ent1y—backed checks.
Id. at 784 On appeal, Wolfswinkel argued that the
government had to show he exposed the bank to a risk of 10ss

~ under § 1344(1), and he had not, because he prov1ded
collateral to the bank.to secure any losses for the bounced
checks. Id. at 785-86.

In afﬁrmmg Wolfsxmnkel’s conv1ct10n, we recogmzed a
circuit split as to whether § 1344(1) requires proof of risk of
loss to the bank to establish the defendant’s intent to defraud.
Id. at 786. We held, however that even assuming 1 there were
such a requlrement Wolfswmkel’s scheme satisfied it. See
id. Although he had provided secunty for potentlal losses,
Wolfswinkel exposed the bank to a risk of loss in the form of
administrative costs and the threat of competing creditor
claims if it were forced to liquidate the collateral. Jd. The
defendant need not have intended the bank to bear the risk of
losing the amount involved in the financial scheme 1tself

, The Supreme Court’s dec1s1on in Loughrm does not affect
the validity of our precedent or undermine it in any way. If
anything, it lends credence to our reluctance to. impose any
risk of loss requirement in a | prosecution under the bank fraud
statute. Loughrin confirms our conclusion that the difference
between the two clauses is which entity the defendant
intended to deceive, not which entity the defendant intended
to bear the financial loss. See 134 S. Ct. at 2389-90
(emphasizing that nothing in- § 1344(2) requires specific
intent to deceive a bank, which § 1344(1) already covers),
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Shaw stresses that under the applicable law the bank, in
the end, did not actually Tose anythmg The losses ultlmately
fell on Hsu for failing to spot much of the fraud within the
legally requlred 60. days, and on PayPal which had to
reimburse the bank for the rest. Shaw therefore asks us to
conclude thathe could not have intended to defraud the bank.
A similar argument W1th respect to clause 2 was dismissed
summanly n Loughrm on the ground that the federal statute
was intended to avoid having cases turn on the technical
ramifications of banking law. Id. at 2395 n9. Tn
charactenzmg § 1344(2), the Court said that the language

“appears calculated to avoid entangling. courts in technical
issues of banking law about whether the financial institution
or, alternatlvely, a depositor would suffer the loss from a
successful fraud.” Id. We conchude that the same legislative
intent must be ascribed to § 1344(1). There is no reason to
believe Congress wanted courts to become more entangled in
such technical issues under the first clause than under the
second clause ‘

We recogmze that’ some circuits have held that risk of
'ﬁnanmal loss to the bank is an element that must be proven
under § 1344(1) See, e.g., United States v. Staples,435F.3d
860, 86667 (8th Cir. 2006) (d1scussmg d1fference of opinion
:among 01rcu1ts on whether intent to harm or cause the bank
a risk of loss is requ1red) The reason given is that ‘the
purpose of the statute is protection of the federal fisc, and that
purpose is not served if the bank faces no financial risk. See,
e.g., Thomas, 315 F.3d at 201. Circuits adopting the
requirement cite to the legislative history of the bank fraud
statute, which shows that Congress enacted it because of the
“strong federal interest in protecting the financial integrity of
[federally insured financial] institutions.” See,’e.g., id.
(quoting S. Rep. No. 98-225, at 377 (1984), reprinted in 1984
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U.S.C.C.AN. 3182, 3517. ), United States v.. Nkansah
699 F 3d743, 759 (2d Cir. 2012) (same) But1 requlnng proof
of intent that a bank bear a risk of loss does not serve this
end. The entlty that bears the risk of loss does not necessanly
depend upon the entity @.e., the federally insured ﬁnanc1al
institution) that the defendant intends to harm It depends on
the operatlon of bankmg laws that, as this case demonstrates,
may result in havmg the instruments of the fraud, like the

- bank’s customers or entltles like PayPal ultnnately bear the
loss. A scheme that is intended to harm third parties may, in
fact, end up hurtmg the bank, and vice versa. Few ctiminals
have any knowledge of the rules of law that govern which
entity bears the risk of loss. Requlnng intent to harm the
bank only makes it more difficult to prosecute bank fraud.
Nkansah, 699 F. 3d at 759 (Lynch T, concumng), see also
Loughrm, 134 S Ct.at 7395 n. 9 (c1t1ng Nkansah concurrence
with approval) ' :

The Court in Loughrin held that § 1344(2) does not
require intent to defraud a bank because the plain language of
that section includes no such requirement. 134 S. Ct. at
2389-2390. We similarly decline to read an additional
element mto § 1344(1) that Congress did not mclude that
does not serve the. Congressmnal purpose and that could
needlessly entangle judges and juries in the mtr1cac1es of
banking 1 law, The district court correctly refused mstructlons
that 1nc1uded such a requnement ‘
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