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INTEREST OF AMICI CURIAE"

Professor Christina Duffy Ponsa is the George
Welwood Murray Professor of Legal History at Colum-
bia Law School. She has written extensively on the
constitutional implications of American territorial ex-
pansion.

Professor Andrew Kent is a Professor of Law at
Fordham Law School. His research and teaching in-
clude the fields of constitutional law, foreign relations
law, federal courts and procedure, and national security
law.

Professor Gary S. Lawson is the Philip S. Beck Pro-
fessor of Law at the Boston University School of Law.
Professor Lawson teaches courses on constitutional
law, administrative law, and jurisprudence.

Professor Sanford Levinson holds the W. St. John
Garwood and W. St. John Garwood, Jr. Centennial
Chair in Law at the University of Texas Law School.
He has written numerous books and articles on consti-
tutional law and federalism.

Amici have written and edited numerous works
about this Court’s early-twentieth-century decisions in
the Insular Cases, on which the lower courts relied.
Amici also filed an amicus brief in the court of appeals
in this case.

Amici take no position on whether the Fourteenth
Amendment requires birthright citizenship for those
born in American Samoa. Amici do, however, disagree

! Counsel for the parties have consented to the filing of this
brief. No counsel for a party authored any portion of this brief,
and no person other than amici or their counsel made a monetary
contribution intended to fund the preparation or submission of this
brief.
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with the conclusion of the court of appeals that this
Court’s decisions in the Insular Cases yield the answer
to that question. As amici explain, the court of appeals’
decision reflects a persistent but erroneous interpreta-
tion of the Insular Cases. It reads the Insular Cases
as establishing a single framework for analyzing
whether the entire Constitution applies in unincorpo-
rated territories, and relies on that framework to hold
the Citizenship Clause inapplicable to the unincorpo-
rated territory of American Samoa. In fact, the Insu-
lar Cases decided far narrower issues, and none of
those decisions governs the resolution of the question
presented in this case. Amici therefore urge this Court
to grant review and to provide much-needed guidance
on the correct interpretation of the Insular Cases.

SUMMARY OF ARGUMENT

The court of appeals’ decision in this case reflects a
persistent but inaccurate interpretation of this Court’s
decisions in a series of early-twentieth-century cases
known as the Insular Cases. In concluding that the
Citizenship Clause of the Fourteenth Amendment does
not guarantee citizenship to persons born in American
Samoa, the court of appeals misread the Insular Cases
as establishing a single analytical framework for de-
termining whether the Constitution, in its entirety, ap-
plies in any particular territory. The import of the In-
sular Cases is far narrower. The Insular Cases asked
two distinct kinds of questions: questions about the ge-
ographic scope of certain constitutional clauses, and
questions about the applicability of certain constitu-
tional rights. The leading case, Downes v. Bidwell, 182
U.S. 244 (1901), belongs in the former category. It
asked whether the phrase “the United States” as used
in one particular constitutional clause—the Uniformity



3

Clause—included territories annexed at the turn of the
century; it did not address the Citizenship Clause of the
Fourteenth Amendment. Later Insular Cases belong
in the latter category; they asked whether specific con-
stitutional rights applied in those territories. None of
the decisions purported to establish an analytical
framework by which to judge whether all of the Consti-
tution’s provisions apply in a particular territory. The
decision below—Ilike many before it—overstates the
holdings of the Insular Cases and overlooks their more
limited reach.

The Insular Cases are thus relevant here only as to
a threshold question: They established that when a
territory is “unincorporated,” it may or may not be part
of “the United States” as that phrase is used in a given
constitutional clause. Under the Insular Cases, then,
the starting point of the Court’s inquiry is whether the
phrase “the United States” in the Citizenship Clause
encompasses American Samoa. Although the Insular
Cases identify the initial inquiry, they do not offer
guidance as to its resolution; the question presented
must be answered through a clause-specific inquiry
that none of the Insular Cases ever conducted.

The reach of the Citizenship Clause should be as-
certained by reference, in the first instance, to the lan-
guage of the Fourteenth Amendment itself, which de-
fines the Clause’s geographic scope. There is therefore
no need to resort either to the analysis in Downes,
which concerned an entirely different constitutional
provision (the Uniformity Clause), or to the fundamen-
tal-rights-analysis framework that the Court employed
in some of the later Insular Cases, which decided that
certain procedural constitutional rights were inapplica-
ble to criminal prosecutions in the new territories.
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The court of appeals misunderstood the import of
the Insular Cases. It misread the Insular Cases as
governing the application of the Constitution in its en-
tirety, and then misapplied the analysis relevant to the
determination of which rights apply where, to a clause
that defines its own geographic scope. This Court
should correct that misunderstanding, which is unfor-
tunately widely shared in the lower courts and cannot
be reconciled with either the Insular Cases themselves
or this Court’s later decisions. Moreover, the Insular
Cases reflect outmoded sentiments about the ability of
non-white residents of the new territories to partici-
pate in American institutions—sentiments that our so-
ciety, and this Court, have long since repudiated. For
that reason too, this Court should ensure that lower
courts adopt and apply an appropriately narrow under-
standing of the Insular Cases.

ARGUMENT

I. GUIDANCE FrROM THIS COURT ABOUT THE PROPER
APPLICATION OF THE INSULAR CASES IS NECESSARY
AND WARRANTED

With its decision below, the D.C. Circuit joins sev-
eral other courts that have misapplied this Court’s de-
cisions in the early-twentieth-century Insular Cases
and have “overstated their holding with respect to con-
stitutional extraterritoriality.” Burnett,? A Convenient
Constitution? Extraterritoriality After Boumediene,
109 Colum. L. Rev. 973, 984 (2009). In concluding that
the Fourteenth Amendment’s guarantee of U.S. citi-
zenship does not extend to persons born in American
Samoa, the court of appeals below relied on a wide-

% Amicus Professor Christina Duffy Ponsa was formerly
Christina Duffy Burnett.
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spread—but nonetheless mistaken—misreading of the
Insular Cases. The court read the Insular Cases as
holding generally that the Constitution applies in its
entirety within States and “incorporated” territories,
but only its “fundamental” provisions apply in territo-
ries that remain “unincorporated.” Pet. App. 11a-12a.

That reading of the Insular Cases, though not un-
common, is nonetheless severely flawed. This Court
did not purport to decide the geographic reach of every
constitutional provision in any of the Imsular Cases.
Those decisions concerned the reach of particular pro-
visions of the Constitution and federal law in overseas
territories that the United States annexed following
the Spanish-American War of 1898. The first decisions
in the series, handed down in 1901, concerned the appli-
cation of tariffs on goods imported and exported from
the territories. See, e.g., Dooley v. United States, 183
U.S. 151, 156-157 (1901) (holding duties on goods
shipped to Puerto Rico did not violate Export Tax
Clause, U.S. Const. art. I, § 9, cl. 5); Huus v. New York
& Puerto Rico S.S. Co., 182 U.S. 392, 396-397 (1901)
(holding vessels involved in trade between Puerto Rico
and U.S. ports engaged in “domestic trade” under fed-
eral tariff laws). Without exception, these “Insular
Tariff Cases,” as the Court itself described them, see De
Lima v. Bidwell, 182 U.S. 1, 2 (1901), involved “narrow
legal issues.” Kent, Boumediene, Munaf, and the Su-

3 Scholars differ on the roster of decisions known as the Insu-
lar Cases, but there is “nearly universal consensus that the series”
begins with cases this Court decided in May 1901, such as Downes
v. Bidwell, 182 U.S. 244 (1901), and “culminates with Balzac v.
Porto Ricol, 258 U.S. 298 (1922)].” Burnett, A Note on the Insular
Cases, in Foreign in a Domestic Sense: Puerto Rico, American
Expansion, and the Constitution 389, 389-390 (Burnett & Marshall
eds., 2001).



6

preme Court’s Misreading of the Insular Cases, 97 Iowa
L. Rev. 101, 108 (2011).

Of the early cases in the Insular series, only two
required this Court to consider the applicability of con-
stitutional provisions in the newly acquired territories.
Downes v. Bidwell, 182 U.S. 244 (1901), held that the
reference to “the United States” in the Uniformity
Clause of Article I, Section 8, did not extend to Puerto
Rico, and Dooley held that duties on goods shipped
from New York to Puerto Rico did not violate the Ex-
port Tax Clause. In those decisions, the Court exam-
ined whether clauses specifying a geographic scope en-
compassed the new territories: in Dooley, whether the
word “state” in the Export Clause encompassed the
new territories, and in Downes, whether the new terri-
tories were part of “the United States” as that phrase
is used in the Uniformity Clause.

Downes, the “most significant” of the Insular Cas-
es (see Examining Bd. of Eng’rs, Architects and Swur-
veyors v. Flores de Otero, 426 U.S. 572, 599 n.30 (1976)),
illustrates the limited scope of the Court’s inquiry. In
Downes, this Court addressed whether the phrase
“throughout the United States” encompassed Puerto
Rico for purposes of the Uniformity Clause, which pro-
vides that “all duties, imposts and excises shall be uni-
form throughout the United States.” U.S. Const. art. I,
§ 8, cl. 1. A fractured Court agreed on little other than
the ultimate result in that case. Justice Brown, who
announced the Court’s judgment but wrote an opinion
in which no other Justice joined, posited that the
phrase “the United States” included only “the states
whose people united to form the Constitution, and such
as have since been admitted to the Union.” 182 U.S. at
277, see id. at 260-261 (internal quotation marks omit-
ted). Justice Brown reasoned that the Constitution’s
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terms were not applicable to the territories until Con-
gress chose to “extend” them. Id. at 251.

“The other eight [Jlustices rejected [Justice]
Brown’s radical view.” Kent, 97 Iowa L. Rev. at 157.
Justice White, joined by Justices Shiras and McKenna,
took a markedly different tack. In a separate opinion
that marked the “origin of the doctrine of territorial in-
corporation,” id., Justice White reasoned that the new-
ly acquired territories, though subject to U.S. sover-
eignty, were not part of the United States because
Congress had not “incorporated” them into the United
States by legislation or treaty. Downes, 182 U.S. at
287-288 (White, J. concurring in judgment). Justice
White’s novel distinction between “incorporated” terri-
tories and those that remained “unincorporated” and
thus “merely appurtenant [to the United States] as ...
possession[s],” id. at 342, eventually commanded the
votes of a majority of the Court in later Insular Cases.
See Balzac v. Porto Rico, 258 U.S. 298, 305 (1922)
(“['T]he opinion of Mr. Justice White ... in Downes v.
Bidwell, has become the settled law of the court.”).

Although early cases such as Downes and Dooley
articulated a distinction between “incorporated” and
“unincorporated” territories, none advanced the propo-
sition—crucial to the decision below, see Pet. App. 11a-
12a—that the operative difference between the two is
that only “fundamental” constitutional rights apply in
the latter.* That rights-analysis framework emerged in

* Some language in those early decisions, such as Justice
White’s statement in his concurrence in Downes that certain con-
stitutional “restrictions” might be “of so fundamental a nature that
they cannot be transgressed,” have lent credence to that distinc-
tion. 182 U.S. at 291. But Justice White’s distinction between
fundamental and other constitutional rights must be understood in
its temporal context; at the time the Court had not yet found most
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later decisions of this Court commonly included in the
Insular series. All of those decisions, however, dealt
with specific constitutional provisions mainly related to
proceedings in criminal trials in territorial courts. See,
e.g., Balzac, 258 U.S. at 309 (Sixth Amendment right to
jury trial inapplicable in Puerto Rico); Ocampo v. Unit-
ed States, 234 U.S. 91, 98 (1914) (Fifth Amendment
grand jury clause inapplicable in Philippines). Refining
the distinction between the two kinds of territories that
Justice White had developed in Downes, those later
cases “explained that Congress, despite its plenary
power over all territories, did not have the power to
withhold jury trial rights from incorporated ones,
whereas it could withhold them from unincorporated
territories.” Burnett, 109 Colum. L. Rev. at 991-992.

But none of the Insular Cases went so far as to
demarcate territorial areas where the Constitution ap-
plies “in full” from others where only fundamental pro-
visions apply. That understanding, which the court be-
low adopted, finds no support in the collected Insular
decisions. Instead, as this Court most recently ex-
plained in Boumediene v. Bush, “the real issue in the
Insular Cases was not whether the Constitution ex-
tended to [territories], but which of its provisions were
applicable by way of limitation upon the exercise of ex-
ecutive and legislative power in dealing with new con-
ditions and requirements.” 553 U.S. 723, 758 (2008) (cit-

of the Bill of Rights to be “incorporated” through the Fourteenth
Amendment, and most constitutional rights did not apply even to
the States. Justice White’s observation also harked back to earlier
controversies over the federal government’s authority to limit
slavery in territories destined for statehood, well before the Insu-
lar Cases reached this Court. See generally Burnett, Untied
States: American Expansion and Territorial Deannexation, 72 U.
Chi. L. Rev. 797, 824-834 (2005).
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ing Balzac, 258 U.S. at 312). In two specific contexts—
one, concerning the applicability of duties on goods im-
ported to and exported from the territories, and anoth-
er, involving the right to trial by juries in territorial
(not federal)® courts—this Court held that certain con-
stitutional provisions did not apply. That is all the In-
sular Cases did. Yet by adopting the imprecise short-
hand that the Insular Cases withheld all but “funda-
mental” constitutional provisions from unincorporated
territories, the court below assigned undue weight to
those decisions and applied an analysis that in no way
informs the applicability of the Citizenship Clause of
the Fourteenth Amendment to American Samoa.

The decision below is emblematic of enduring con-
fusion about the Insular Cases—the D.C. Circuit is not
alone in misstating their import. Courts have frequent-
ly assumed that the Insular Cases dictate the geo-
graphic scope and application of constitutional provi-
sions that were not at issue in those cases. See, e.g.,
Rabang v. INS, 35 F.3d 1449, 1452 (9th Cir. 1994) (“In
the Insular Cases the Supreme Court decided that the
territorial scope of the phrase ‘the United States’ as
used in the Constitution is limited to the states of the
Union.” (emphasis added); Wabol v. Villacrusis, 958
F.2d 1450, 1459 (9th Cir. 1992) (citing Insular Cases for
proposition that “the entire Constitution applies to a
United States territory ... of its own force—only if that
territory is ‘incorporated.’” Elsewhere, absent congres-

> No decision in the Insular Cases catalogue ever held that
jury guarantees were inapplicable to defendants in U.S. courts
within the unincorporated territories. In that regard, the Court
did not treat the unincorporated territories any differently than it
treated the States; the right to trial by jury did not apply against
state governments until 1968. See generally Duncan v. Louisiana,
391 U.S. 145, 162 (1968).
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sional extension, only ‘undamental’ constitutional
rights apply” (emphasis added)); Montalvo v. Colon,
377 F. Supp. 1332, 1336 (D.P.R. 1974) (noting “Consti-
tution applie[s] in full” in incorporated territories but
“to some lesser degree” in unincorporated territories
(emphasis added)); see also Valmonte v. INS, 136 F.3d
914, 918 (2d Cir. 1998) (indicating Insular Cases were
authoritative on “territorial scope of the term ‘United
States’ in the Fourteenth Amendment” (emphasis add-
ed)); Lacap v. INS, 138 F.3d 518, 519 (3d Cir. 1998) (per
curiam) (following Rabang); Nolos v. Holder, 611 F.3d
279, 282-284 (5th Cir. 2010) (per curiam) (following Ra-
bang and Valmonte). In making that assumption, those
courts have overlooked the Court’s admonition that
“the ‘specific circumstances of each particular case’ are
relevant in determining the geographic scope of the
Constitution.” Boumediene, 553 U.S. at 759 (quoting
Reid v. Covert, 354 U.S. 1, 54 (1957) (Frankfurter, J.
concurring)).

This case affords this Court the opportunity to cor-
rect this mistaken assumption and to provide critical
guidance on the correct application of the Insular Cases.

II. THIS COURT SHOULD MAKE CLEAR THAT THE INSULAR
CASES DO NOT CONTROL THE GEOGRAPHIC SCOPE OF
THE CITIZENSHIP CLAUSE OF THE FOURTEENTH
AMENDMENT

The court of appeals concluded that “the scope of
the Citizenship Clause, as applied to territories, may
not be readily discerned ... absent resort to the Insular
Cases’ analytical framework.” Pet. App. 12a. That
statement reflects a fundamental misapprehension
about the Insular Cases—namely, that they estab-
lished a singular analytical framework that informs the
application of the Constitution, in its entirety, to the
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territories. As explained above, the notion that the In-
sular Cases created extraconstitutional zones (i.e., “un-
incorporated” territories) where only “fundamental”
constitutional provisions apply misconstrues those cas-
es. Rather, as Justice White explained in his concur-
rence in Downes, “In the case of the territories, as in
every other instance, when a provision of the Constitu-
tion is invoked, the question which arises is, not wheth-
er the Constitution is operative, for that is self-evident,
but whether the provision relied on is applicable.” 182
U.S. at 292 (emphasis added). Thus, while amici take
no position on whether the Citizenship Clause encom-
passes American Samoa, they do submit that the Insu-
lar Cases do not resolve that issue.

None of the Insular Cases determined the meaning
of the phrase “in the United States” in the context of
the Fourteenth Amendment’s Citizenship Clause. In
fact, in one of the Insular Cases, the Court expressly
declined to reach the Citizenship Clause question. See
Gonzales v. Williams, 192 U.S. 1, 12 (1904). The only
one of the Insular Cases to address whether a particu-
lar reference to “the United States” in the Constitution
encompassed the territories was Downes v. Bidwell. In
Downes, a splintered majority of the Court concluded
that Congress could impose tariffs on products shipped
from Puerto Rico to the United States without violat-
ing the Uniformity Clause. But the five Justices in the
Downes majority reached that result by following dif-
ferent paths. See 182 U.S. at 244 n.1 (opinion syllabus)
(Justice Brown delivered an opinion “announcing the
conclusion and judgment of the court in this case,” but
in light of Justice White’s and Justice Gray’s separate
opinions, “it is seen that there is no opinion in which a
majority of the court concurred”). And the four dis-
senting members of the Court—Chief Justice Fuller
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and Justices Harlan, Brewer, and Peckham—posited
that the phrase “the United States,” as used in the Uni-
formity Clause, encompassed all territories, including
the newly annexed islands. See, e.g., id. at 354-355
(Fuller, C.J., dissenting); see also Sparrow, The Insular
Cases and the Emergence of American Empire 87
(2006) (“[N]o single opinion among the five opinions in
Downes attracted a majority on the bench.”). Because
the five Justices in the Downes majority reached their
shared judgment through divergent constitutional theo-
ries, the decision, lacking a majority rationale, is prece-
dential only as to the case’s precise facts. See Arizona
v. Inter-Tribal Council of Ariz., 133 S. Ct. 2247, 2258 n.8
(2013); Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 66
(1996). Thus, Downes is only instructive to the extent it
makes clear that an unincorporated territory may or
may not be part of “the United States” as that phrase is
used in a particular constitutional provision. But
Downes does not provide the answer to that question.

The proper scope of the Citizenship Clause must
therefore be ascertained, not by reference to the incor-
porated/unincorporated distinction articulated in Jus-
tice White’s concurrence in Downes and some of the
later Insular Cases, but by an examination of the text,
structure, history, and purpose of that particular
clause. The Citizenship Clause provides that “[a]ll per-
sons born or naturalized in the United States, and sub-
ject to the jurisdiction thereof, are citizens of the Unit-
ed States and of the State wherein they reside.” U.S.
Const. amend. XIV, § 1. As its text illustrates, the Cit-
izenship Clause, like the Uniformity Clause interpreted
in Downes, defines its own geographic scope—those
born in “the United States” (and subject to its jurisdic-
tion) are citizens. If that geographic phrase includes
the U.S. territory of American Samoa, then petitioners’
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claim to birthright citizenship cannot be rejected on the
atextual grounds that American Samoa is “unincorpo-
rated,” that citizenship may or may not be a “funda-
mental” right, or that it would be “impractical and
anomalous” to extend citizenship to individuals born
there. And if that geographic phrase does not include
American Samoa, nothing is added to that conclusion by
the Insular Cases or any territoriality or fundamental-
rights analysis therein. American Samoa’s status as an
unincorporated territory does not bear on anything be-
yond the fact that the starting point of the Court’s in-
quiry is the identification of this case as a “geographic
scope” case, in which the Court will have to ascertain
whether the territory is or is not part of “the United
States” for purposes of the Citizenship Clause.

Downes in no way informs the answer to that ques-
tion. As stated, that decision held that a similar but not
identical geographic phrase in the Uniformity Clause—
“throughout the United States”—excluded Puerto Ri-
co. But that conclusion would not necessarily extend to
the Citizenship Clause even if any of the three opinions
in support of the holding in Downes had garnered a ma-
jority of the Court’s votes. There are important differ-
ences between the Uniformity Clause and the Citizen-
ship Clause, which may require the courts to construe
them differently.

First, the clauses were enacted almost a century
apart and may reflect different historical meanings.
The Uniformity Clause was written at the time of the
Founding. At that time, the phrase “the United
States” was commonly understood to mean a collective
of individual (and largely independent) States. See
Burnett, The Constitution and Deconstitution of the
United States, in The Louisiana Purchase and Ameri-
can Expansion, 1803-1898, at 181, 181-182 (Levinson &
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Sparrow eds., 2005) (citing Civil War historian James
M. McPherson’s work for this proposition, and explain-
ing that just before the Insular Cases, the Founding-
era conception “reemerged” among expansionists). By
contrast, the Citizenship Clause was enacted after the
Civil War, by which time the phrase had long since
evolved to signify a unitary entity—one nation inclu-
sive of its individual states and the “territories subject
to its sovereignty.” Id. Therefore, even if “throughout
the United States” as used in the Uniformity Clause
refers only to States, Downes, 182 U.S. at 251 (opinion
of Brown, J.), that is not necessarily true of the phrase
“in the United States” as it is employed by the Citizen-
ship Clause.

Second, the Uniformity Clause and the Citizenship
Clause emerged in different legal contexts. The fun-
damental purpose of the Citizenship Clause was to re-
pudiate the infamous decision in Dred Scott v. Sand-
ford, which held that the descendants of African slaves
could not become citizens because they were “a subor-
dinate and inferior class of beings.” 60 U.S. (19 How.)
393, 403-405 (1857); see also Burnett, Empire and the
Transformation of Citizenship, in Colonial Crucible:
Empire in the Making of the Modern American State
332, 338-340 (McCoy & Scarano eds., 2009). The enact-
ment of the Citizenship Clause thus points decidedly
against a rule that makes distinctions between Ameri-
cans for purposes of the rights and responsibilities of
citizenship. The Uniformity Clause reflects no such
concerns.

Third, the Citizenship Clause and Uniformity
Clause serve different functions. The Framers adopted
the Uniformity Clause to ensure that Congress could
not “use its power over commerce to the disadvantage
of particular States.” Banner v. United States, 428 F.3d
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303, 310 (D.C. Cir. 2005) (per curiam). Along with other
constitutional provisions, see, e.g., U.S. Const. art. I,
§§9, 10, the Uniformity Clause protects States from
export taxes and duties laid by the federal government
or other States. By contrast, the Citizenship Clause
affords individuals a guarantee of birthright citizen-
ship. See Amar, America’s Constitution: A Biography
381 (2005) (“The [Citizenship Clause] aimed to provide
an unimpeachable legal foundation for the [Civil Rights
Act of 1866], making clear that everyone born under
the American flag ... was a free and equal citizen.”).
The Citizenship Clause’s reference to “States” only
clarifies that U.S. citizenship exists “without regard to
... citizenship of a particular State.” Slaughter-House
Cases, 8 U.S. (16 Wall.) 36, 73 (1873). Distinguishing
between States and territories, or incorporated territo-
ries and unincorporated territories, therefore does not
make sense in the context of the Citizenship Clause.

The lower courts have failed to grapple with these
potentially meaningful differences and misguidedly in-
terpreted the Insular Cases to render those distinc-
tions ineffectual. This case presents an opportunity to
correct that fundamental misconception about constitu-
tional interpretation.

ITI. THE TERRITORIAL INCORPORATION DOCTRINE AT-
TRIBUTED TO THE INSULAR CASES IS UNPERSUASIVE
As A MATTER OF CONSTITUTIONAL ANALYSIS AND
OUGHT NoOT BE EXPANDED

This Court has been hesitant to expand the applica-
tion of the Insular Cases—with good reason. The ter-
ritorial incorporation doctrine established in the Insu-
lar Cases is unpersuasive as a matter of constitutional
analysis, and the antiquated notions of racial inferiority
and imperial expansionism on which those cases are
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based have no place in modern constitutional analysis.
Thus, as several members of this Court have stated
over the years, “neither the [Insular Cases] nor their
reasoning should be given any further expansion.”
Reid, 354 U.S. at 14 (plurality opinion); see also Torres
v. Puerto Rico, 442 U.S. 465, 475-476 (1979) (Brennan,
J., concurring in judgment) (“Whatever the validity of
the old cases such as Downes v. Bidwell, Dorr v. United
States, and Balzac v. Porto Rico in the particular his-
torical context in which they were decided, those cases
are clearly not authority for questioning the application
of the Fourth Amendment—or any other provision of
the Bill of Rights—to the Commonwealth of Puerto Ri-
co in the 1970’s.” (internal citations omitted)). Not only
did the court of appeals read the Insular Cases too
broadly, but by relying on them to resolve the scope of
the Citizenship Clause, it also grounded its understand-
ing of a constitutional provision designed to eliminate
racial discrimination upon decisions now widely recog-
nized as resting on discredited racial theories of a by-
gone era. If the Insular Cases are to remain on the
books, courts should be especially cautious not to ex-
tend them any further than they warrant.

Downes announced a distinction between “incorpo-
rated” and “unincorporated” territories that was not
only “unprecedented,” Burnett, 109 Colum. L. Rev. at
982, but constituted a significant departure from this
Court’s prior conception of the Constitution’s applica-
tion to the territories.® As one amicus has explained,

6See Loughborough v. Blake, 18 U.S. (5 Wheat.) 317, 319
(1820) (“[The United States] is the name given to our great repub-
lic, which is composed of States and territories.”); Downes, 182
U.S. at 353-369, 359 (Fuller, C.J., dissenting) (citing numerous Su-
preme Court decisions “[flrom Marbury v. Madison to the present
day” establishing that constitutional limits apply with respect to
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“nothing in the Constitution ... intimates that express
constitutional limitations on national power apply dif-
ferently to different territories once that territory is
properly acquired.” Lawson & Seidman, The Constitu-
tion of Empire: Territorial Expansion and American
Legal History 196-197 (2004). Recognizing that distinc-
tion as constitutionally unfounded, members of this
Court and scholars have criticized the territorial incor-
poration doctrine from its inception. See, e.g., Downes,
182 U.S. at 391 (Harlan, J., dissenting) (“[T]his idea of
‘incorporation’ has some occult meaning which my mind
does not apprehend.”); Lawson & Sloane, The Constitu-
tionality of Decolonization by Associated Statehood:
Puerto Rico’s Legal Status Reconsidered, 50 B.C. L.
Rev. 1123, 1146 (2009) (“[N]o current scholar, from any
methodological perspective, [has] defend[ed] The Insu-
lar Cases[.]”).

The notion of territorial incorporation has been
rightly criticized for a second reason: It undermines
our system of limited and enumerated federal powers.
Downes, 182 U.S. at 389 (Harlan, J., dissenting) (“[T]he
National Government is one of enumerated powers to
be exerted only for the limited objects defined in the

the territories); Igartua-de la Rosa v. United States, 417 F.3d 145,
163 (1st Cir. 2005) (en banc) (Torruella, J., dissenting) (noting In-
sular Cases were “unprecedented in American jurisprudence and
unsupported by the text of the Constitution”); Torruella, The Insu-
lar Cases: The Establishment of a Regime of Political Apartheid,
29 U. Pa. J. Int’l L. 283, 286 (2007) (“[Tlhe Insular Cases ...
squarely contradicted long-standing constitutional precedent.”);
see also Biklé, The Constitutional Power of Congress Over the
Territory of the United States, 49 Am. L. Register 11, 94 (1901)
(noting shortly prior to Downes that “in no case in regard to juris-
diction within the territory of the United States has a limitation of
the power of Congress over personal or proprietary rights been
held inapplicable”).
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Constitution.”). As Justice Harlan explained in his dis-
sent in Downes, the idea of territorial incorporation
“could produce the same results as those that flow from
the theory that Congress may go outside of the Consti-
tution in dealing with newly acquired territories, and
give[s] [those territories] the benefit of that instrument
only when and as [Congress] shall direct.” Id. In other
words, the territorial incorporation concept enables
“the political branches ... to switch the Constitution on
or off at will,” Boumediene, 553 U.S. at 765, by afford-
ing them sole discretion to decide whether or not to
“incorporate” a territory. That result is inconsistent
with a proper understanding of constitutional govern-
ment. Although the Constitution authorizes Congress
and the President “to acquire, dispose of, and govern
territory,” it does not grant them “the power to decide
when and where [the Constitution’s] terms apply.” Id.

Finally, the territorial incorporation approach is
even less deserving of a place in constitutional analysis
today than it was at the time it was established. The
distinction between incorporated and unincorporated
territories reflected then-prevalent notions that certain
classes of individuals, because of their heritage and ra-
cial background, could never be assimilated into Ameri-
can society and might never be deemed worthy of par-
ticipating in American institutions of self-government.
“When the Supreme Court reached its judgments in
the Insular Cases, prevailing governmental attitudes
presumed white supremacy and approved of stigmatiz-
ing segregation.” Minow, The Enduring Burdens of the
Universal and the Different in the Insular Cases, in Re-
considering the Insular Cases, the Past and Future of
the American Empire vii (Neuman & Brown-Nagin
eds., 2015).
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The Insular Cases, and the territorial incorpora-
tion doctrine in particular, were the product of turn-of-
the-twentieth-century notions about racial inferiority
and imperial governance. See, e.g., Ballentine v. Unit-
ed States, 2006 WL 3298270, at *4 (D.V.I. Sept. 21,
2006) (noting that the cases were “decided in a time of
colonial expansion by the United States into lands al-
ready occupied by non-white populations”), aff’d, 486
F.3d 806 (3d Cir. 2007); Torruella, The Insular Cases:
The Establishment of A Regime of Political Apartheid,
29 U. Pa. J. Int’l L. 283, 286 (2007) (describing the Insu-
lar Cases as “strongly influenced by racially motivated
biases and by colonial governance theories that were
contrary to American territorial practice and experi-
ence”’). The doctrine’s dubious underpinnings are un-
deniable. See Downes, 182 U.S. at 287 (opinion of
Brown, J.) (describing territorial inhabitants as “alien
races, differing from us” in many ways); id. at 302
(White, J. concurring in judgment) (quoting from trea-
tise passages explaining that “if the conquered are a
fierce, savage and restless people,” the conqueror may
“govern them with a tighter rein, so as to curb their
impetuosity, and to keep them under subjection.” (in-
ternal quotation marks omitted)); see also Rivera Ra-
mos, Puerto Rico’s Political Status: The Long-Term
Effects of American Expansionist Discourse, in Loui-
stana Purchase, supra p. 13, at 165, 171, 174 (These
concepts of “inferior[ity] ... justified not treating [terri-
torial inhabitants] as equals,” and the Insular Cases’
classification of some territories as “unincorporated ...
owed much to racial and ethnic factors.”).

These notions—that whole classes of persons sub-
ject to the laws of the United States ought not have any
role in the making of those laws—have no place in mod-
ern constitutional analysis, and this Court has long re-
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pudiated them elsewhere. The Court should not ex-
pand the application of the territorial incorporation
doctrine generally and should be especially wary of ap-
plying the doctrine when analyzing the Citizenship
Clause of the Fourteenth Amendment—a provision de-
signed to repudiate racist notions like the ones on
which the doctrine was originally based.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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