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QUESTION PRESENTED
Whether the First Amendment creates a
categorical presumption that statements about a
person’s motive in committing suicide are matters of
“opinion” rather than “fact” and thus cannot be the
basis of a defamation action.
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PARTIES TO THE PROCEEDING
Petitioners are Donald Thomas Scholz and The
DTS Charitable Foundation, Inc. Respondents are
Micki Delp, Boston Herald, Inc., Gayle Fee, and
Laura Raposa.
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RULE 29.6 STATEMENT
The DTS Charitable Foundation, Inc. has no
parent corporation, and no publicly held corporation
owns more than 10% of its stock.
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PETITION FOR A WRIT OF CERTIORARI
Petitioners Donald Thomas Scholz and The DTS
Charitable Foundation, Inc. respectfully petition for
a writ of certiorari to review the judgment of the
Massachusetts Supreme Judicial Court (“SJC”).
OPINIONS BELOW
The opinion of the SJC (Pet. App. 1a) is
published at 41 N.E.3d 38 (Mass. 2015).
The
opinions of the Massachusetts Superior Court (Pet.
App. 36a, 52a) are published at Scholz v. Delp, 29
Mass.L.Rptr. 172 (Mass. Super. 2011), and Scholz v.
Boston Herald, Inc., 31 Mass.L.Rptr. 315 (Mass.
Super. 2013). The opinion of the Massachusetts
Appeals Court (Pet. App. 25a) is published at Scholz
v. Delp, 988 N.E. 2d 4 (Mass. App. 2013).
JURISDICTION
The judgment of the SJC was entered on
November 25, 2015. Pet. App. 1a. This Court has
jurisdiction under 28 U.S.C. § 1257(a).
CONSTITUTIONAL PROVISIONS INVOLVED
The First Amendment to the United States
Constitution provides in relevant part: “Congress
shall make no law . . . abridging the freedom of
speech, infringing on the freedom of the press. . . .”
The Fourteenth Amendment to the United
States Constitution provides in relevant part: “[N]or
1

shall any state deprive any person of life, liberty, or
property without due process of law.”
STATEMENT
This case presents the fundamental question of
whether the First Amendment creates a categorical
presumption exempting from defamation actions
statements about a person’s motive in committing
suicide, on the basis that such statements are
generally matters of “opinion” rather than “fact.”
The Massachusetts SJC held that the First
Amendment does create such a presumption and
that, as a result, Petitioner Scholz – the producer,
primary songwriter, and lead musician in the rock
band “Boston” – cannot proceed with his defamation
actions against the Boston Herald, two of its
reporters, and its principal source, for falsely
accusing Mr. Scholz of causing the suicide of the
band’s lead singer, Brad Delp.
The SJC deepened a significant conflict among
many state and federal courts as to whether
statements about the cause of a particular suicide,
and about motive more generally, are categorically
exempt from claims of defamation. It also departed
from this Court’s core holding in Milkovich v. Lorain
Journal Co., 497 U.S. 1 (1990), that there is no need
to create a special First Amendment privilege for
statements that can be labeled opinion. This Court
emphasized that creating such a privilege would tilt
the balance too far against the important interest in
protecting personal reputation against unjustified
2

invasion.
And it explained that existing First
Amendment limits on defamation actions suffice to
protect freedom of expression.
The SJC opined that it was applying one of these
existing limits in concluding that statements
purporting to link Petitioner Scholz to Delp’s suicide
were not actionable, because they “d[id] not contain
‘objectively verifiable facts.’” See Pet. App. 13a
(quoting Levinsky’s Inc. v. Wal-Mart Stores, Inc.,
127 F.3d 122, 127 (1st Cir. 1998), quoting Haynes v.
Alfred A. Knopf, Inc., 8 F.3d 1222, 1227 (7th Cir.
1993)). That limit is grounded in this Court’s
conclusion that “a statement of opinion relating to
matters of public concern which does not contain a
provably false factual connotation will receive full
constitutional protection,” at least when the
defendant is a member of the media. Milkovich, 497
U.S. at 19-20 (citing Philadelphia Newpapers, Inc. v.
Hepps, 475 U.S. 767 (1986)).
But in concluding that the statements accusing
Petitioner Scholz of causing Delp’s suicide were not
verifiable and thus not actionable, the SJC created a
special rule for the cause of suicides: it asked
whether Delp’s motive for suicide was “manifestly
clear and unambiguous.” Id. at 15a. By applying a
standard of verifiability it does not apply elsewhere,
the SJC created the new First Amendment privilege
that Milkovich abjured.

3

The SJC held that:
Ordinarily, ascertaining the reason or
reasons a person has committed suicide
would require speculation; although a view
might be expressed as to the cause, rarely
will it be the case that even those who were
close to the individual will know what he or
she was thinking and feeling when that final
decision was made. While we can imagine
rare circumstances in which the motivation
for a suicide would be manifestly clear and
unambiguous, this is not such a case.

Id. at 15a. The SJC reached the conclusion that the

purported link between Petitioner Scholz and Delp’s
suicide could not be proved false as part of a
summary judgment determination, and it did so
without evaluating the extensive record evidence
introduced by Petitioner Scholz showing that he had
nothing to do with Delp’s suicide. Instead, the SJC
relied on the categorical conclusion of the Eighth
Circuit that “‘anyone is entitled to speculate on a
person’s motives from the known facts of his
behavior. . . . ’” Id. (citing Gacek v. Owens & Minor
Distrib., Inc., 666 F.3d 1142, 1147-48 (8th Cir.
2012)). In siding with the Eighth Circuit, the SJC
deepened a conflict with other state and federal
courts and also failed to follow this Court’s decision
in Milkovich.
1. Petitioner Scholz created the rock group
Boston in 1975. Brad Delp was one of the original
4

members. Pet. App. 4a. After a falling-out within
the group in the early 1980s, several members left
the group. Id. For more than 25 years thereafter,
Scholz and Delp continued to tour as Boston with
new group members. Pet. App. 4a-5a, 26a.
On March 9, 2007, Delp committed suicide. He
did not blame Scholz for his action. He left four
private suicide notes and two public notes. Pet. App.
6a. One of the private notes was to his children. It
revealed “emotional issues” dating back to when
Delp was a child. That was consistent with Delp’s
long history of depression. Pet. App. 5a.
A second private note was to Meg Sullivan, the
younger sister of Brad Delp’s fiancee, and to
Sullivan’s boyfriend. Sullivan lived in Delp’s home.
Nine days before Delp committed suicide, Sullivan
discovered that Delp had taped a small camera to
the ceiling of her bedroom. Pet. App. 5a. Delp
subsequently sent Sullivan emails expressing his
sorrow at having “victimized” her and stating that
he had “committed that most egregious act against”
her. Id. at 5a-6a. He added: “I have made a mess of
the lives of my three closest friends. I don’t know if I
will ever forgive myself for that.”
Sullivan was so alarmed by the tone of Delp’s emails that she wrote him: “I am very concerned for
you,” and asked for assurance that “you aren’t
planning anything harmful to yourself.” Pet. App.
55a.
Tragically, that did not deter Delp, who
5

committed suicide days later. Delp left a note to
Sullivan and her boyfriend apologizing
for the heartache I have caused you both.
That being said, I want to be certain that you
understand that the path that I have
currently chosen for myself was laid out by
me, and solely by me, in truth before either
of you was born. I have had bouts of
depression, and thoughts of suicide since I
was a teenager. It was all but inevitable that
things would wind up this way for me.
Delp also left a private note to his fiancee and
one to his ex-wife Micki Delp. Pet. App. 6a. He also
left two public suicide notes. None of the notes
mentioned Scholz, the group Boston, or anything to
do with Delp’s professional life.
2.
After Delp’s death, the Boston Herald
published three articles in March through July 2007
purporting to link Petitioner Scholz to Delp’s suicide.
The articles did not mention any other potential
cause, such as the incident with Meg Sullivan. 1
The Herald published the first discussion of
Delp’s suicide in a March 2007 column on
entertainment news. The article focused on Delp’s
relationship with the original members of the group
Boston:
The full text of each of these articles is set forth at Pet.
App. 81a-89a.
The full text of two subsequent articles,
published five years later, is set forth at Pet. App. 90a-98a.
1

6

Friends said it was Delp’s constant need to
help and please people that may have driven
him to despair. He was literally the man in
the middle of the bitter break-up of Boston –
pulled from both sides by divided loyalties.
Pet. App. 82a. The article indicated that Petitioner
Scholz had caused the bitter break up of Boston
through his purported “penchant for perfection and
his well-chronicled control issues [that] led to long
delays between albums. As a result, [the other band
members] released an album without him, which led
to an irretrievable breakdown.” Id.
The article said this breakdown continued to
impose pressures on Delp for years, because Scholz
“made” Delp continue to perform with Boston,
angering former bandmates:
Delp tried to please both sides by continuing
to contribute his vocals to Scholz’s Boston
projects while also remaining close to his
former bandmates. . . . “Tom [Scholz] made
him do the Boston stuff and other guys were
mad that they weren’t a part of it,” said
another insider. “He was always under a lot
of pressure. . . .”

Id..

The article concluded that a recent incident
precipitated by Petitioner Scholz had increased those
pressures, driving Delp to suicide:
the never-ending bitterness may have been
too much for the sensitive singer to endure.
7

Just last fall the ugliness flared again when
Scholz heard some of his ex-bandmates were
planning to perform at a tribute concert . . .
and then had his people call and substitute
himself and Delp for the gig, sources say.

Id.
For months afterwards, the Herald continued to
publish articles in the same vein. A day after the
first article, the Herald ran a second article under
the page 1 headline, “PAL’s SNUB MADE DELP DO
IT.” Pet. App. 85a. The snub that supposedly
“MADE DELP DO IT” was Petitioner’s purported
decision to disinvite Fran Cosmo, a friend of Delp’s
who had long toured with Boston, from an upcoming
summer tour. The Herald’s source for this claim
purportedly was Micki Delp, Brad Delp’s ex-wife,
who had a vendetta against Petitioner Scholz – as
the Herald knew. 2 Micki Delp had told Petitioner
Scholz’s publicist “I’ll make sure that Brad [Delp]’s
suicide is pinned on Tom [Scholz],” and “I am f***ing
sick of Tom.” Pet. App.26a-27a.
The Herald did not inform its readers of this
vendetta, but instead made it appear that Micki
Delp had special insight. Hours before publishing
the March 16 article, the Herald put up on its
website an article from the AP that made clear that
Micki Delp had received a private suicide note from
Brad Delp. In light of this background information,
2

She also later denied having said much of what the

Herald reported. See infra at pp. 32-33.

8

many readers read the Herald’s March 16 article as
implying that Delp’s statements in the article were
based on insight from the private suicide note when
in fact, that note did not mention him.
The March 16 article stated:
Boston lead singer Brad Delp was driven to
despair after his longtime friend Fran Cosmo
was dropped from a summer tour, the last
straw in a dysfunctional professional life
that ultimately led to the sensitive
frontman’s suicide, Delp’s ex-wife said. . . .
Cosmo, who had been with Boston since the
early 90s, had been “disinvited” from the
planned summer tour, Micki Delp said,
“which upset Brad.” But according to Tom
Scholz, the MIT-educated engineer who
founded the band back in 1976, the decision
to drop Cosmo was not final and Delp was
not upset about the matter. (Cosmo’s son
Anthony, however was scratched from the
tour.). . . .
According to Micki Delp, Brad was upset
over the lingering bad feelings from the ugly
breakup of the band Boston over 20 years
ago. Delp continued to work with Scholz and
Boston but also gigged with [other] former
members of the band who had a fierce falling
out with Scholz in the early ‘80s. As a result,
he was constantly caught in the middle of
the warring factions. . . .
9

[Micki Delp said] “Boston to Brad was a job,
and he did what he was told to do. But it got
to the point where he just couldn’t do it
anymore.”
Pet. App. 85a-88a.
Several months later, on July 2, 2007, the

Herald ran a third article that reported that Scholz

and former band members “have been at odds for
decades and the lingering bad feelings from the
breakup of the original band more than twenty years
ago reportedly drove singer Delp to take his own life
in March.” Pet. App. 89a.
In May 2012, the Herald ran two more articles
about Delp’s suicide. Pet. App. 90a-98a. By this
point the Herald had e-mails and testimony from
this litigation that showed the anguish Delp had
reported just prior to his suicide over the incident
with Meg Sullivan. But the Herald’s articles again
unmistakably conveyed the conclusion that Scholz’s
mistreatment of Delp was the cause of his decision to
take his own life. Id. 3
The 2012 articles noted, without any details, that in this
litigation Petitioner had argued that Delp killed himself as a
result of “an extremely embarrassing and upsetting incident
that occurred between Delp and a close friend.” Pet. App. 97a.
But the articles did not describe the incident at all or
Petitioner’s reaction to it, as an article in the Boston Globe
later detailed, and the articles referenced the issue only as part
of an inaccurate attempt to explain the incident away. See
www.boston.com/ae/music/articles/2012/05/27/boston_singer_br
ad_delp’s_final_days_marked_by_crisis_over_hidden_camera/.
3
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The Herald thus repeatedly attributed Delp’s
suicide to Scholz without any exploration of other
causes.
3. On the basis of the Herald articles, Petitioner
Scholz sued both Micki Delp and the Herald (along
with its two reporters Gayle Fee and Laura Raposa)
for defamation. He sued Micki Delp on October 12,
2007 and sued the Herald on March 11, 2010. The
suits were subsequently consolidated. Pet. App. 2a.
a. During
summary
judgment
briefing,
Petitioner Scholz introduced strong evidence that
Delp’s suicide had nothing to do with him; that his
relationship with Delp was consistently good; that
Petitioner Scholz had never required Delp to work
with him; that Delp was not upset about events
surrounding the 2007 Boston tour; that Delp was so
deeply disturbed about the incident with Meg
Sullivan that those closest to him feared he might
take his own life; and that none of Delp’s suicide
notes so much as mentioned Petitioner Scholz. See
supra at pp. 3-5.
b. The Massachusetts Superior Court granted
summary judgment for Micki Delp on August 23,
2011. Pet. App. 35a. It concluded that the Herald
articles were susceptible of a defamatory connotation
that Petitioner Scholz caused Brad Delp’s suicide
and that at least one statement potentially
attributable to Micki Delp contained causal language
and thus was potentially false (“the last straw. . .
that ultimately led to. . . suicide”). Id. at 44a-46a.
11

50a. But the court held that the Herald writers, not
Micki Delp, were responsible for the defamatory
connotation (Pet. App. 45a-46a), and also that there
was no evidence that Micki Delp’s statements met
the actual malice standard required in this
defamation case. Id. at 50a.
c. A different Massachusetts Superior Court
judge granted summary judgment for the Herald in
March 2013. Pet. App. 52a. Like the first judge, she
concluded that the Herald articles were susceptible
of a defamatory connotation that Petitioner Scholz
caused Brad Delp to commit suicide. Id. at 66a-70a.
But she differed from the first judge as to whether
any of the statements were provably false. In her
view, “[n]o one ever knows what actually motivated
the person – in that last tortured moment – to end
his life,’” and thus statements about that motive are
constitutionally protected. Id. at 53a. She held that
it was “impossible” for Petitioner Scholz to “disprove
the proposition that he was the actual cause of [Brad
Delp’s] suicide.” Id. at 74a. This was so in the
judge’s view “despite the amassing of powerful
evidence of [Brad Delp’s] mental state. . . .” Id. at
53a.
d. The Massachusetts Court of Appeals reversed
the summary judgment decision in favor of Micki
Delp and held Petitioners’ suit against Micki Delp
could proceed. Pet. App. 35a. It held that there was
a genuine issue of material fact as to whether Micki
Delp had made the statements attributed to her in
the articles, and if so, whether she was responsible
12

for the defamatory connotation of the articles,
whether the statements implied undisclosed facts as
their basis, and whether Micki Delp had the
requisite degree of fault: namely, knowledge that
the connotation was false or reckless disregard for
the truth. Pet. App. 30a-35a.
4. The SJC granted review of the Massachusetts
Appeals Court decision in Petitioners’ action against
Micki Delp and also granted direct review of the
Superior Court decision in Petitioners’ action against
the Herald even though that decision had not yet
been reviewed by the Appeals Court. The SJC
reversed the decision of the Massachusetts Appeals
Court in the Delp action and affirmed the decision of
the Superior Court in the Herald action, thereby
barring Petitioners from proceeding against either
Micki Delp or the Herald.
The SJC held that the Herald’s statements
“arguably attributing Brad [Delp’s] suicide to Scholz”
were not actionable, because they were statements of
“pure opinion,” Pet. App. 19a, a term used in King v.
Globe Newspaper Co., 512 N.E.2d 241, 244 (1987),
which in turn relied on Aldoupolis v. Globe
Newspaper Co., 500 N.E. 2d 794, 796 (Mass. 1986)).
In Aldoupolis, the SJC had stated that “statements
of pure opinion as distinguished from mixed opinion
are protected by the First Amendment to the United
States Constitution.” Id. at 796. 4
The other cases the court cited were also First
Amendment cases. See, e.g., Pritsker v. Brudnoy, 452 N.E.2d
4
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The SJC recognized that under this Court’s
decision in Milkovich “there is no ‘wholesale
defamation exemption for anything that might be
labeled opinion.’” Pet. App. 17a (quoting Milkovich,
497 U.S. at 18). See also Pet. App. 13a (recognizing
that a statement is not shielded from a defamation
action by being labeled opinion). But “a statement
that does not contain ‘objectively verifiable facts’ is
not actionable.” Id. (quoting Levinsky’s, Inc. v. WalMart Stores, Inc., 127 F.3d 122, 127 (1st Cir. 1997)
(quoting Haynes v. Alfred A. Knopf, Inc., 8 F.3d
1222, 1227 (7th Cir. 1993)).
The SJC held that the statements in the Herald
articles that blamed Petitioner Scholz for Delp’s
suicide were not falsifiable and thus could not be
actionable. Pet App. 15a-19a. In reaching this
conclusion, the SJC applied a categorical (and
essentially irrebuttable) presumption that the cause
of suicide is not provable. It stated that:

227 (Mass. 1983); Cole v. Westinghouse Broadcasting Co., Inc.,
435 N.E.2d 1021 (Mass 1982); Levinsky’s, Inc. v. Wal-Mart
Stores, Inc., 127 F.3d 122 (1st Cir. 1997). The court also cited
to a statement from National Ass’n of Gov’t Employees, Inc. v.
Central Broadcasting Corp., 379 Mass. 220, 227 (1979), quoting
this Court’s First Amendment decision in Gertz v. Robert
Welch, Inc., 418 U.S. 323, 339-40 (1974). Thus, the SJC did not
state an intent to rely on an independent and adequate statelaw ground, and there are no such grounds that would preclude
this Court’s review. See Michigan v. Long, 463 U.S. 1032, 1040
& n.6 (1983); Milkovich, 497 U.S. at 10 n. 5 (quoting Long, 463
U.S. at 1040–1041).
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Ordinarily, ascertaining the reason or
reasons a person has committed suicide
would require speculation; although a view
might be expressed as to the cause, rarely
will it be the case that even those who were
close to the individual will know what he or
she was thinking and feeling when that final
decision was made. While we can imagine
rare circumstances in which the motivation
for a suicide would be manifestly clear and
unambiguous, this is not such a case.
Pet App. 15a (emphasis added).
The SJC did not explain the derivation of the
“manifestly clear and unambiguous” standard it
applied. Nor did it explain why Petitioner Scholz
failed to meet this standard at the summary
judgment stage. It did not assess, evaluate, or weigh
the compelling evidence that Petitioner Scholz was
not the cause of Brad Delp’s suicide – evidence that
Brad Delp had a history of depression, that he was
not upset at Petitioner Scholz, and that he was
deeply disturbed about the incident with Meg
Sullivan – even though it mentioned much of this
evidence in its background section. Pet. App. 4a-6a.
And when the SJC explained its rejection of the
defamation claim against Micki Delp, it held flatly
that “[w]hether Brad’s motive rested, alone or in
combination, on any of the reasons propounded by
Micki . . . is no longer capable of verification. As
discussed supra, statements that cannot be proved
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false cannot be deemed statements of fact.”
App. 23a. 5

Pet.

By rejecting Petitioners’ defamation claims
without even evaluating the evidence, the SJC made
clear that the “circumstances” it said it “[could]
imagine” satisfying the “manifestly clear and
unambiguous” standard are so “rare” as to be
effectively a nullity. As a practical matter, the SJC
held that statements placing blame for suicide are
exempt from defamation actions. Indeed, the court
relied on the categorical language of other courts. It
quoted approvingly the Eighth Circuit’s conclusion
that “‘anyone is entitled to speculate on a person’s
motives from the known facts of his behavior. . . .’”
Pet. App. 15a (quoting Gacek v. Owens & Minor
Distrib., Inc., 666 F.3d 1142, 1147-48 (8th Cir.
2012)). The court also cited the even more sweeping
conclusion of the District of Massachusetts that “‘the
interpretation of another’s motive does not
With respect to the defamation claims against the Herald
(but not against Micki Delp), the court also noted that “in
addition,” use of cautionary terms in the article put the reader
on notice that the authors could not be interpreted as stating
facts, but instead were engaged in speculation. Pet. App. 16a.
For this, the Court relied in part on a statement from Justice
Brennan’s dissent in Milkovich. Id. (quoting Milkovich, 497
U.S. at 31 (Brennan, J., dissenting)). The court discounted the
categorical language in the Herald’s headline (“PAL’s SNUB
MADE DELP DO IT”), on the basis that language in the
headline mattered less than other language as “a reasonable
reader would not expect [a headline] to include nuanced
phrasing.” Id. The SJC also noted that the Herald articles
appeared in an entertainment news column. Id. at 17a.
5
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reasonably lend itself to objective proof or disproof.’”
Pet. App. 16a (quoting National Ass’n of Gov’t

Employees Int’l Bhd. of Police Officers v. BUCI Tel,
Inc., 118 F. Supp. 2d 126, 131 (D. Mass. 2000)).
The SJC also considered and rejected an
alternative argument made by Petitioners: that
even if the statements linking Scholz to Delp’s
suicide were not provably false, they implied the
existence of undisclosed defamatory facts that could
be proven false. The SJC said that there were no
implied facts. The underlying facts were stated in
the articles. Pet. App. 17a-19a.
REASONS FOR GRANTING THE WRIT
It has now been more than 25 years since
Milkovich, this Court’s last significant decision on
the impact of the First Amendment on defamation
claims and, in particular, on the distinction between
“facts” and “opinions.” But since then, an important
question that divided the courts prior to Milkovich
has continued to divide them: whether statements
placing blame for a suicide are categorically
presumed exempt from defamation claims. That is
part of a larger conflict: whether statements about
motive more generally can give rise to a claim of
defamation consistent with the First Amendment.
This Court should grant plenary review and
resolve these conflicts by holding that the First
Amendment does not create a categorical
presumption that statements attributing blame for
suicide cannot be the subject of a defamation claim.
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Doing so would reaffirm the balance this Court
struck in Milkovich between the First Amendment’s
“vital guarantee of free and uninhibited discussion of
public issues,” and society’s “‘pervasive and strong
interest in preventing and redressing attacks upon
reputation.’” Id. at 22 (quoting Rosenblatt v. Baer,
383 U.S. 75 (1966)).
The Court struck this balance against the
background protections it had already held were
created by the First Amendment. From 1964 to
1988, this Court rendered a series of decisions
explaining important limits the First Amendment
places on defamation claims. Throughout these
decisions, the Court recognized that “there is no
constitutional value in false statements of fact.”
Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-340
(1974). But the Court emphasized the need to create
breathing room for freedom of expression by
requiring proof of fault well beyond mere negligence
for statements about public figures, and by
exempting from defamation claims speech that
cannot be reasonably read as a literal claim about
facts in the world. 6
In New York Times v. Sullivan, 376 U.S. 254 (1964), for
example, the Court held that public officials cannot recover
damages for defamation related to their official conduct absent
proof of “actual malice” – proof that the defamatory statement
was made with knowledge or reckless disregard of falsity. It
subsequently extended the “actual malice” requirement to
speech about “public figures.” Curtis Publishing Co. v. Butts,
388 U.S. 130 (1967). And in Philadelphia Newpapers, Inc. v.
Hepps, 475 U.S. 767 (1986), the Court held that defamation
6
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In Milkovich, this Court considered whether the
First Amendment created yet another limit –
precluding defamation claims based on all
statements that could be labeled “opinion.” The
respondents had argued for such a privilege based on
dicta from Gertz: “Under the First Amendment there
is no such thing as a false idea. However pernicious
an opinion may seem, we depend for its correction
not on the conscience of judges and juries but on the
competition of other ideas.” 418 U.S. at 339-40.
This Court rejected the creation of an additional
exemption.
It explained that existing First
Amendment doctrine already provided all the
protection for speech that was necessary and
appropriate. It explained, for example, that the line
of cases that includes Hustler, Bresler, and Letter
Carriers already “provides protection for statements
that cannot ‘reasonably [be] interpreted as stating
actual facts’ about an individual.” 497 U.S. at 20
(quoting Falwell, 485 U.S. at 50). And Philadelphia
Newpapers, Inc. v. Hepps, 475 U.S. 767 (1986),
already “ensures that a statement of opinion relating
to matters of public concern which does not contain a
provably false factual connotation will receive full
plaintiffs “must bear the burden of showing that the speech at
issue is false before recovering damages for defamation from a
Id. at 777.
Finally, in Greenbelt
media defendant.”
Cooperative Publishing Assn., Inc. v. Bresler, 398 U.S. 6 (1970),
Hustler Magazine v. Falwell, 485 U.S. 46 (1988), and Letter
Carriers v. Austin, 418 U.S. 264 (1974)), the Court held that
statements that were mere hyperbole, or parody could not be
the basis of a defamation action.
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constitutional protection.’” Id. at 20. Indeed, even
before Hepps, a statement could not give rise to a
defamation action unless it was demonstrably false.
See Hepps, 475 U.S. at 778 (“We therefore do not
break new ground here in insulating speech that is
not even demonstrably false.”).

Milkovich held that going beyond this guidance
to create a new privilege for opinion would exempt
speech that should be subject to a defamation claim.
The Court explained that:
Opinions often imply facts, and one shouldn’t
be able to escape liability for a false factual
implication by saying “I think that. . .”: “If a
speaker says, “In my opinion John Jones is a
liar,” he implies a knowledge of facts which
lead to the conclusion that Jones told an
untruth.”
Such a statement should be subject to a
defamation claim so long as it meets the other First
Amendment requisites for such a claim (such as
proof of actual malice). Milkovich teaches that there
is no need to create an artificial dichotomy between
opinion and fact. See 497 U.S. at 19.
Categorically exempting all statements that
could be labeled “opinion” from defamation claims,
the Court explained, would tip the balance too far
against protection of reputation from unjustified
invasion. The Court emphasized the importance of
the latter interest: “’[t]he right of a man to the
protection of his own reputation from unjustified
20

invasion and wrongful hurt reflects no more than
our basic concept of the essential dignity and worth
of every human being – a concept at the root of any
decent system of ordered liberty.’” Id. at 22 (quoting
Rosenblatt, 383 U.S. at 92-93 (Powell, J.,
concurring)).
In the more than 25 years since Milkovich,
however, courts have continued to reach conflicting
results on the types of statements that are provably
false under Milkovich and thus potentially subject to
defamation claims. In this case, the Massachusetts
SJC joined a line of courts that have held facts
unprovable in the defamation context – here, facts
relating to the motive for suicide – that are routinely
proven outside that context, departing from the core
holding of Milkovich by creating a new category of
defamation actions barred by the First Amendment.
This Court’s plenary review is amply warranted.
I.

This Court Should Grant Review to Resolve a
Deep and Abiding Conflict among Courts as to
Whether Statements about Motive Generally,
and about Motive for Suicide Specifically, Are
Categorically Exempt From Defamation Claims

The Massachusetts SJC’s decision deepens an
existing conflict among state courts and federal
courts of appeal. That conflict is not limited to cases
involving suicide. It extends to cases about human
motivation more generally.
1. On one side of the divide are courts that, like
the SJC, have held that statements regarding
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motivation for suicide, and motivation more
generally, are categorically presumed incapable of
verification or falsification and thus exempt from
defamation claims. In Gacek v. Owens & Minor
Distribution, Inc., 666 F.3d 1142 (8th Cir. 2012), for
example, the Eighth Circuit affirmed a summary
judgment decision holding that plaintiff could not
prove he was defamed by statements implying that
he had caused a co-worker’s suicide — that plaintiff
had “pushed Showers over the edge,” and that
plaintiff “was the reason for Bill’s death.” Id. at
1147. Like the Massachusetts SJC here, the Eighth
Circuit held that such statements were not
objectively verifiable, but instead merely reflected
the defendant’s theory or surmise from known facts.
Id. at 1148. Similarly, in Yohe v. Nugent, 321 F.3d
35, 40-41 (1st Cir. 2003), the First Circuit held that a
statement that the plaintiff had been suicidal could
not support a defamation claim where facts on which
the statement was based (witness statements and
reports) were disclosed, letting the reader evaluate
whether the facts justified the conclusion. Id. at 4142.
The decisions holding that statements about
motive are non-verifiable extend beyond cases on
motive for suicide. For example, the Seventh Circuit
concluded that a statement about a man’s motives
for leaving one woman for another likely would be
nonactionable statements of opinion, because the
motives could not be known “for sure”:
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As for Luther’s motives for leaving Ruby for
Dorothy, they can never be known for sure
(even by Luther) and anyone is entitled to
speculate on a person’s motives from the
known facts of his behavior. Luther Haynes
left a poor woman for a less poor one, and
Lemann drew a natural though not
inevitable inference. He did not pretend to
have the inside dope. He and Ruby claim
insight, not information that the plaintiff
might be able to prove false in a trial.

Haynes v. Alfred A. Knopf, Inc., 8 F.3d 1222, 1226

(7th Cir. 1993).

A number of state courts have reached similar
results. See, e.g., West v. Thompson Newspapers,
872 P.2d 999, 1019 (Utah 1994) (purporting to apply
Milkovich to hold that statements that a public
official “intended to dupe voters into electing him
mayor by misrepresenting his position on municipal
power is something only West himself knows, not
something that is subject to objective verification”);
Collins v. Cox Enterprises, Inc., 452 S.E.2d 226, 227
(Ga. Ct. App. 1994) (purporting to apply Milkovich to
hold that defendant’s “conjecture regarding Collins’
motive” – that Collins hoped to fool voters by
running for “office under the name John Frank
Collins while Joe Frank Harris was governor” –
“cannot be proven as absolutely true or false and
therefore is the sort of opinion that is not actionable
as libel”) (emphasis added).
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2. On the other side of the conflict are the many
courts that have held that statements regarding the
motive for a suicide, and motive more generally, can
give rise to a defamation claim that is not barred by
the First Amendment.
For example, state and federal courts in
Pennsylvania have twice permitted defamation
actions to go forward based on statements
attributing blame for a suicide. See McRae v. AfroAmerican Co., 172 F.Supp. 184, 185 (E.D.Pa. 1959),
aff’d 274 F.2d 287 (3rd Cir. 1960) (holding that it
was not error to submit to the jury a mother’s claim
that she was defamed by an article that implied she
had a role in her daughter’s suicide by putting
severe pressure on her over her grades); Rutt v.
Behlehems’ Globe Pub. Co., 484 A.2d 72 (Pa. Super.
1984) (holding that plaintiff could proceed with claim
asserting he was defamed by article implying that he
had contributed to his son’s suicide by showing lack
of personal love and asking him to leave home).
Shortly after the Massachusetts SJC issued the
decision at issue here, the Texas Court of Appeals
discussed the SJC’s decision in the course of
reaching a conflicting result. See Tatum v. Dallas
Morning News, Inc., No. 05-14-01017-CV, 2015 WL
9582903, at *16 (Tex. App. Dec. 30, 2015). The
Texas Court of Appeals held that parents of a suicide
victim could sue the Dallas Morning News over a
column that they said implied that they (1) were
responsible for their son’s suicide by turning a blind
eye to his purported mental illness, and (2) that they
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had lied in their son’s obituary about the cause of his
death by attributing his death to an automobile
accident eight days prior to his death. Id. at *7. The
Tatums claimed the column was defamatory,
because they were not lying and could not have
intervened regarding their son’s purported mental
illness, as their son had no such illness. They said
the
obituary
accurately
reflected
their
understanding that their son’s death resulted from a
car accident, as his suicide was caused by a brain
injury suffered in the automobile accident. Id. at *1.
The
Texas
court
departed
from
the
Massachusetts SJC’s decision in this case and held
that the column could be read to have the
defamatory implications the Tatums claimed. Id. at
*7-9. The Texas court opined that a factfinder could
rely on evidence related to the cause of the son’s
suicide, such as expert testimony linking brain
injury to suicide, to assess whether the article falsely
accused the Tatums of deception. Id. at *10-12. The
court added that it did not matter whether all of the
individual factual statements about the Tatums
were literally true if the defamatory implications
could be proven false. Id. at *11. The court further
held that the defamatory implications could be
proven false as required by Hepps and Milkovich.
Id. at *15-16. It explained that a factfinder could
evaluate the verity of the defamatory implications
based on evidence that the Tatums’ son had no
history of mental illness, that the Tatums had
investigated the cause of the suicide and found no
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suicide note, that the Tatums had found evidence
that their son had hit his head in the accident, and
that the Tatums had found evidence linking brain
injury to suicide. Id. at *15.
The Texas court opined that the jury could
consider expert testimony that brain injury can lead
to suicide, rejecting objections that this evidence was
too speculative. Id. at *10-12. The court also held
that statements implying the existence of a
deceptive intent can be proved false in a defamation
action. The Texas court explained:
Calling someone a liar and accusing someone
of perjury, . . . both implicate the person’s
mental state, because both “liar” and
“perjury” denote the willful telling of an
untruth. Nevertheless, the Milkovich Court
concluded that calling someone a liar and
accusing someone of perjury are both
sufficiently
verifiable
to
support
a
defamation claim.

Id. at *15 (citing Milkovich, 497 U.S. at 19-21).
The decision in Tatum departs markedly from
that of the SJC in this case. In fact, the Tatum court
declined to follow the cases on which the SJC relied.
The SJC relied heavily on cases such as Haynes that
held that claims about motivation ordinarily cannot
be proven false. See Pet. App. 13a, 15a, 23a. Tatum
explained that it was “not necessarily convinced” by
the Seventh Circuit’s decision in Haynes, and also
said that “[t]o the extent” the Utah Supreme Court’s
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decision in West “is similar to the instant case, we
disagree with it.” 2015 WL 9582903 at 16. 7
The conflict presented by this case extends
beyond statements about suicide. In contrast to
cases like Haynes and West, many courts have
concluded that statements regarding motive are
verifiable and thus can be the basis of a defamation
claim consistent with the First Amendment. They
have, for example, permitted defamation claims
based on statements: (1) implying that a doctor
recommended a hysterectomy out of desire for
personal gain despite knowing it was unnecessary,
see Kanaga v. Gannett Co., 687 A.2d 173, 181 (Del.
1996); (2) that the plaintiff was “out to get” a
particular institution of higher learning, see Nazeri
v. Missouri Valley Coll., 860 S.W.2d 303, 310-11 (Mo.
1993), and (3) accusing a judge of corruption, see
Bentley v. Bunton, 94 S.W. 3d 561, 583 (Tex. 2002).
Indeed, the majority of courts have held that “the
Tatum purported to distinguish the SJC’s decision here
on the basis that “the case before us does not turn on the
verifiability of the column’s statement about the cause of Paul’s
suicide. Rather, this case turns on the verifiability of the
column’s accusation of deception against the Tatums.” Id. at
*16. But in fact there is a deep conflict between the cases. The
Tatums claimed they were libeled both by the implication that
they were deceptive and by the implication that they had
contributed to their son’s suicide by turning a blind eye towards
his mental illness. Under the SJC’s reasoning, statements
regarding the cause of suicide are presumptively nonactionable, absent “manifestly clear and unambiguous” proof
otherwise.
7
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imputation of a corrupt or dishonorable motive in
connection with established facts’” is actionable. Id.
at 581 (quoting A.S. Abell Co. v. Kirby, 227 Md. 267,
176 A.2d 340, 343 (1961) (citations omitted)).
The SJC’s decision here thus deepens a conflict
that has percolated for many years. Lower courts
have struggled with this issue long enough. The
instant case presents an ideal vehicle to address this
important question.
II. This Court Should Grant Review Because the
SJC’s Ruling Conflicts with Milkovich by
Creating a First Amendment Exemption from
Defamation Actions Not Previously Recognized
by this Court.
The Massachusetts SJC purported to apply

Milkovich, but in reality its judgment conflicts

squarely with this Court’s decision in that case. The
SJC interpreted the First Amendment to create a
new categorical limit on defamation suits –
contradicting the basic holding of Milkovich that
there is no need for any new limit, and upsetting the
delicate balance that Milkovich struck between
protecting freedom of expression and protecting
personal reputation from unjustified invasion. It has
done so by treating statements considered verifiable
outside the defamation context as non-verifiable
within it.
Outside the defamation context, the SJC has
recognized that [t]he state of a man’s mind is as
much a fact as the state of his digestion.”
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Commonwealth v. Althause, 93 N.E. 202, 206 (Mass.
1910) (internal quotation and citation omitted).
Indeed, even in the defamation context, the SJC has
previously recognized that “[a] given state of mind is
a fact that can be proved like any other, and indeed,
is proved in every criminal prosecution” and many
other contexts. Tech Plus Inc. v. Ansel, 793 N.E. 2d
1256, 1265 (2003).
That is in accord with this Court’s decisions.
This Court has held that it is possible for someone to
utter an actionable (even criminally actionable) lie
about his or her state of mind even with respect to a
religious belief protected by the First Amendment.
United States v. Ballard, 322 U.S. 78, 86-88 (1944).
It has also expressly permitted proof of motive in
defamation cases – permitting proof of the
defendant’s state of mind as part of proof of actual
Harte-Hanks Commc'ns, Inc. v.
malice.
Connaughton, 491 U.S. 657, 668 (1989).
These conclusions cannot suddenly cease to be
applicable simply because a case happens to involve
a person who has committed suicide. The state of
mind of a suicide victim is frequently proven in
litigation. In Freyermuth v. Lutfy, 382 N.E.2d 1059,
1064-64 (Mass. 1978), for example, the SJC upheld a
finding of wrongful death of a suicide victim based
on evidence that an automobile accident was the
proximate cause of the suicide. Other cases are to
similar effect. See, e.g., Stepakoff v. Kantar, 473
N.E. 2d 1131, 1135 (Mass. 1986) (holding that in
wrongful death claim against psychiatrist for
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patient’s suicide, proper instruction was whether
patient died as a result of psychiatrist’s negligence);
Miga v. City of Holyoke, 497 N.E. 2d 1, 4-5 (1986)
(upholding judgment against police for suicide while
in protective custody); cf. e.g., Estate of Tobin v.
Smithkline Beecham Pharmaceuticals, 2001 WL
36102161 (D. Wy. 2001) (permitting expert
testimony to show manufacturer of pharmaceutical
liable for murder suicide).
But in the instant case, the SJC did not treat the
motive for suicide as a “fact that can be proved like
any other.” Without any discernable justification, the
SJC held that the motive for suicide cannot be
proven unless that motive is “manifestly clear and
unambiguous,” a categorical presumption against
such proof that the SJC does not apply anywhere
else – and that is flatly incompatible with this
Court’s instruction throughout its First Amendment
jurisprudence against crafting new categorical
That presumption precluded
presumptions. 8
For example, the Court refused to carve out from First
Amendment any novel exception for depictions of animal
cruelty, holding that it would instead apply existing doctrine.
United States v. Stevens, 559 U.S. 460, 472 (2010). And it
relied on context- specific factors to hold that inflammatory
speech outside a military funeral was protected by the First
Amendment. Snyder v. Phelps, 562 U.S. 443 (2011) The Court
noted that “’the sensitivity and significance of the interests
presented in clashes between First Amendment and [state law]
rights counsel relying on limited principles that sweep no more
broadly than the appropriate context of the instant case.’” Id. at
459 (quoting Florida Star v. B.J. F., 491 U.S. 524, 533 (1989)).
8
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Petitioners from proving falsity here even though
they presented what the Superior Court correctly
labeled “powerful evidence of Brad [Delp’s] state of
mind.” Pet. App. 53a.
The SJC’s approach cannot be justified by Hepps
or the other existing limitations on which Milkovich
relied to protect freedom of expression. In Hepps,
this Court limited defamation actions by placing the
burden of proof on the plaintiff to prove falsity, but it
did not also heighten the standard of proof of falsity,
much less do so to the point that proof becomes
virtually impossible. 9 It explained that by placing
In his concurrence, Justice Breyer explained that in First
Amendment cases, the Court “has reviewed the underlying
facts in detail, as will sometimes prove necessary where First
Amendment values and state-protected (say, privacy-related)
interests seriously conflict.” Id. at 462 (Breyer, J., concurring).
And in dissent, Justice Alito evaluated the specific context of
the speech and concluded that First Amendment provided no
protection to the speech in question which met the elements for
intentional infliction of emotional distress, and that this was so
regardless of the truth or falsity of the speech. Id. at 462, 465,
475 (Alito, J., dissenting).
Categorically extending First
Amendment immunities from liability is simply the mirror
image of categorically carving exemptions from First
Amendment protections, and the Court has rejected both
approaches.
Plaintiffs do face a heightened burden of proof in proving
actual malice, and this impacts even a summary judgment
determination. Anderson v. Liberty Lobby, Inc., 477 U.S. 242
(1986) (explaining impact on summary judgment on
requirement that plaintiff prove actual malice with clear and
convincing evidence).
9
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the burden on the plaintiff to prove falsity, “there
will be some cases in which plaintiffs cannot meet
their burden despite the fact that the speech is in
fact false,” whereas placing the burden on defendant
Id. at 776-77
would have the opposite effect.
(emphasis added). The Court underscored that its
“decision adds only marginally to the burdens that
the plaintiff must already bear. . . .” Id. at 778.
The Hustler, Bresler, and Letter Carriers line of
cases, see supra at 19 &n.6, do not remotely justify
the SJC’s approach either. They exempt from
defamation actions statements such as parodies that
are not actually making the factual claims a literal
reading would suggest. Here, the statements at
issue were making a factual claim: that Petitioner
Scholz caused Delp’s suicide.
Finally, the New York Times “actual malice”
standard cannot be invoked to justify the SJC’s
decision. Under the SJC’s approach, it is irrelevant
whether the Herald made its statements linking
Petitioner Scholz to Delp’s suicide with reckless
disregard for their truth, or even knowledge of their
falsity, because, in the SJC’s remarkable view, the
truth as to the cause of a person’s suicide can
Here,
virtually never be “known” for sure.
Petitioners presented evidence that the Herald
published its original articles while knowing that
Micki Delp not only had a vendetta against Scholz,
but also that she did not even make some of the
comments on which the Herald relied. See, e.g., Pet.
App. 30a-32a (holding there was a genuine dispute
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as to whether Micki Delp was accurately quoted in
the article). Petitioners also presented evidence that
the Herald continued to link Petitioner Scholz to
Delp’s suicide even after it became aware of the
details of the incident with Meg Sullivan and the
details of Delp’s suicide notes. See supra at 10.
Under the SJC’s approach, however, all of this
evidence was categorically irrelevant, and it did not
matter whether this constituted reckless disregard
for the truth, as Petitioners’ claims were barred
regardless. The epistemology undergirding so bizarre
a demand for certitude confounds even the concept of
proof beyond a reasonable doubt carefully fashioned
in the criminal context and cannot be permitted to
stand.
Indeed, the SJC’s decision is at odds even with
the principal example and specific holding of
Milkovich.
Milkovich provided the following
example:
If a speaker says, “In my opinion John Jones
is a liar,” he implies a knowledge of facts
which lead to the conclusion that Jones told
an untruth. Even if the speaker states the
facts upon which he bases his opinion, if
those facts are either incorrect or incomplete,
or if his assessment of them is erroneous, the
statement may still imply a false assertion of
fact. Simply couching such statements in
terms of opinion does not dispel these
implications; and the statement, “In my
opinion Jones is a liar,” can cause as much
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damage to reputation as the statement,
“Jones is a liar.”

Id. at 19-20 (emphasis added). Exactly the same can
be said here.

And with respect to the specific issue before it,
Milkovich held that “the connotation that petitioner
committed perjury is sufficiently factual to be
susceptible of being proved true or false.” Id. at 2122. Under the SJC’s approach, issues of motive are
presumptively non-actionable even though they, too,
can be “sufficiently factual to be susceptible of being
proved true or false.”
The decision of the SJC is thus inconsistent with
Milkovich and its stricture against creating a new
First Amendment privilege beyond those already
recognized. 10 The SJC’s approach goes far beyond
existing First Amendment limitations to take the
step Milkovich refused – creating a special privilege
for speech that can be called “opinion” because its
accuracy cannot be refuted with absolute certitude. 11
In doing so, it severely tips the balance against the
10 This Court subsequently explained that Milkovich
stands for the proposition that “a defamatory assessment of
facts can be actionable even if the facts underlying the
assessment are accurately presented.” Virginia Bankshares,
Inc. v. Sandberg, 501 U.S. 1083, 1097 (1991).

This is not a case involving a new technological or
similar issue. Thus, even if such an issue could warrant
consideration of a novel First Amendment privilege, there is no
basis for such consideration here. Suicide has been with us for
millennia.
11
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important interest that drove the decision in
Milkovich – the protection of “reputation from
unjustified invasion and wrongful hurt. . . at the
root of any decent system of ordered liberty.’” 497
U.S. at 22 (quoting Rosenblatt, 383 U.S. at 92-93
(Powell, J., concurring)).
III. This Court Should Grant Review Because of the
Importance of the Question Presented.
Review is also warranted because of the great
importance of limiting false statements about the
cause of suicide.
Such statements are both
particularly likely and particularly pernicious.
Suicide is the tenth leading cause of death in the
United States and the second leading cause among
the 15-34 year old age group, according to the most
recent statistics from the Centers for Disease
Control. 12 There are more deaths from suicide in the
United States each year than from motor vehicle
accidents -- an average of 33,000 suicide deaths a

www.cdc.gov/injury/images/lc-charts/leading_causes_of_
death_by_age_groupo_2013-a.gif.
12
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year. 13 The rate of suicide is even higher among
veterans, averaging at least 22 suicides a day. 14
Yet the causes of suicides are frequently
misreported. For example, “American psychiatrists
have found that 90 percent of suicides in our country
appear to be associated with a mental illness.” 15 Yet
that is not what is generally portrayed. This is in
part because, as the Surgeon General and National
Action Alliance for Suicide Prevention explain, “the
sensational sells.” 16
Recently, for example, many articles have
asserted that teens who committed suicide did so as
a result of cyber-bullying, but there appears to be no
scientific evidence of a connection. 17 As one report
2012 National Strategy for Suicide Prevention: Goals
and Objectives for Action: A Report of the U.S. Surgeon
General and of the National Action Alliance for Suicide
Prevention (“2012 National Strategy”), available at
13

http://www.ncbi.nlm.nih.gov/ books/NBK109919 (citing data
from 2001 through 2009).
14

a-day/.

http://www.cnn.com/2013/09/21/us/22-veteran-suicides-

Goldsmith SK, Pellmar TC, Kleinman AM, Bunney WE,
eds., Reducing suicide: a national imperative, Washington DC:
National Academy Press (2002).
15

16
2012
National
Strategy,
available
http://www.ncbi.nlm.nih.gov/books/NBK109919.
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This case presents an important
meriting this Court’s plenary review.

question

CONCLUSION
For the foregoing reasons, the petition for writ of
certiorari should be granted.
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