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QUESTIONS PRESENTED

The third clause of the commercial activity excep-
tion of the Foreign Sovereign Immunities Act of 1976
confers jurisdiction over suits against a foreign sover-
eign “in any case ... in which the action is based ... up-
on an act” that occurs “outside the territory of the
United States in connection with a commercial activity
of the foreign state elsewhere” and that “causes a di-
rect effect in the United States.” 28 U.S.C. § 1605(a)(2)
(emphasis added); cf: OBB Personenverkehr AG v.
Sachs, No. 13-1067 (argued Oct. 5, 2015).

The questions presented are:

1. Whether, under the third clause of the com-
mercial activity exception, a breach-of-contract action
is “based ... upon” any act necessary to establish an el-
ement of the claim, including acts of contract formation
or performance, or solely those acts that breached the
contract.

2. Whether, under Republic of Argentina v. Wel-
tover, 504 U.S. 607 (1992), a breaching party’s failure to
make contractually required payments in the United
States causes a “direct effect” in the United States
triggering the commercial activity exception where the
parties’ expectations and course of dealing have estab-
lished the United States as the place of payment, or on-
ly where payment in the United States is uncondition-
ally required by contract.

@)



CORPORATE DISCLOSURE STATEMENT

Helmerich & Payne International Drilling Compa-
ny is a wholly owned subsidiary of Helmerich & Payne,
Ine. Blackrock, a publicly traded company, owns ap-
proximately 10 percent of the stock of Helmerich &
Payne, Inc.

Helmerich & Payne de Venezuela, C.A. is a wholly
owned subsidiary of Helmerich & Payne International
Drilling Company.

(i)
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Supreme Court of the nited States

No. 15-

HELMERICH & PAYNE INTERNATIONAL DRILLING Co.
AND HELMERICH & PAYNE DE VENEZUELA, C.A.,
Petitioners,
V.

BOLIVARIAN REPUBLIC OF VENEZUELA, PETROLEOS
DE VENEZUELA, S.A., AND PDVSA PETROLEO, S.A.,
Respondents.

ON PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Petitioners Helmerich & Payne International Drill-
ing Company and Helmerich & Payne de Venezuela,
C.A. respectfully petition for a writ of certiorari to re-
view the judgment of the United States Court of Ap-
peals for the District of Columbia Circuit.

OPINIONS BELOW

The opinion of the court of appeals (App. 1a-28a) is
reported at 784 F.3d 804. The order of the court of ap-
peals denying rehearing (App. 75a-76a) is unreported.
The opinion of the district court (App. 29a-71a) is re-
ported at 971 F. Supp. 2d 49.
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JURISDICTION

The court of appeals entered judgment on May 1,
2015, and denied rehearing on July 30, 2015. On Octo-
ber 20, 2015, Chief Justice Roberts extended the time
to file a petition for a writ of certiorari until November
27, 2015. This Court has jurisdiction under 28 U.S.C.
§ 1254(1).

STATUTORY PROVISION INVOLVED

The Foreign Sovereign Immunities Act of 1976, 28
U.S.C. § 1605, provides that:

(a) A foreign state shall not be immune from
the jurisdiction of courts of the United States
or of the States in any case—

(2)in which the action is based upon a
commercial activity carried on in the United
States by the foreign state; or upon an act per-
formed in the United States in connection with
a commercial activity of the foreign state else-
where; or upon an act outside the territory of
the United States in connection with a com-
mercial activity of the foreign state elsewhere
and that act causes a direct effect in the United
States|.]

STATEMENT

Petitioner Helmerich and Payne International
Drilling Company (H&P-IDC) is a United States entity
incorporated in Delaware with its headquarters and
principal operations in Tulsa, Oklahoma. Beginning in
the 1970s, and continuing until the events at issue in
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this litigation in 2010, H&P-IDC provided oil and gas
drilling services in Venezuela through its subsidiaries,
most recently its wholly owned subsidiary, petitioner
Helmerich and Payne de Venezuela (H&P-V). After
Venezuela nationalized its oil industry in 1976, H&P-V
began providing services directly—and eventually, ex-
clusively—to respondents Petréleos de Venezuela, S.A.
and PDVSA Petréleo, S.A. (together, “PDVSA”), in-
strumentalities of the Venezuelan government. H&P-
V conducted that drilling business pursuant to con-
tracts it entered into with PDVSA that required H&P-
V to obtain materials and supplies made by companies
in the United States to maintain its drilling rigs and
other property in Venezuela. To that end, H&P-V en-
tered into contracts with third-party suppliers in the
United States, resulting in a constant flow of commerce
between the United States and Venezuela. PDVSA in
turn paid tens of millions of dollars to H&P-V’s bank
account in the United States, as contemplated by the
drilling contracts. Beginning in 2007, however, PDVSA
failed to make many required payments despite H&P-
V’s continued performance under the agreements.

This petition concerns H&P-V’s efforts to obtain
redress for PDVSA’s breaches of the drilling contracts.
Recognizing that Venezuela’s government-controlled
courts would never sustain claims against its state-
owned oil corporation, H&P-V brought suit in the
United States, alleging breach-of-contract claims under
the commercial activity exception of the Foreign Sov-
ereign Immunities Act, 28 U.S.C. § 1605(a)(2) (FSIA).
That provision reflects Congress’s judgment that for-
eign states should not enjoy immunity for their com-
mercial behavior. See Saudi Arabia v. Nelson, 507 U.S.
349, 359-360 (1993). In this case, however, although
PDSVA was indisputably engaged in commercial activ-
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ity and has acknowledged its debt to H&P-V, the U.S.
Court of Appeals for the D.C. Circuit held that H&P-
V’s claims could not proceed under the commercial ac-
tivity exception, leaving H&P-V with no meaningful
avenue for relief.

In reaching that decision, the court split from other
circuits on two important questions regarding the scope
of foreign sovereign immunity for commercial activity.
One of those questions is closely related to issues pend-
ing before the Court in OBB Personenverkehr AG v.
Sachs, No. 13-1067 (argued Oct. 5, 2015). To the extent
Sachs bears on that question, the decision below should
be vacated and remanded for reconsideration in light of
Sachs. Even apart from Sachs, however, review here
is necessary to resolve divisions and confusion among
the lower courts that have undermined the purposes of
the commercial activity exception and permitted for-
eign sovereigns to benefit from participation in U.S.
markets while escaping accountability for breaching
contracts with U.S. businesses.

A. The Drilling Contracts

H&P-V performed its drilling operations in Vene-
zuela under a series of contracts with PDVSA. This
case concerns ten contracts that H&P-V and PDVSA
first executed in 2007—nine relating to drilling rigs in
eastern Venezuela (the Eastern Contracts), and one
relating to a rig in western Venezuela (the Western
Contract). App. 3la. The contracts had short terms
ranging from five months to one year, with the expec-
tation that they would be routinely extended, as in fact
they were. App. 3a.

Pursuant to the contracts, H&P-V supplied drilling
rigs and equipment and conducted the full range of
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drilling operations according to detailed specifications.
In return, PDVSA agreed to pay H&P-V fixed rates
for each day each rig was in operation or transit. App.
3la; CAJA 24. The contracts stated these rates partial-
ly in U.S. dollars and partially in Venezuelan bolivars.
App. 31a.

As alleged in the Complaint, both the Eastern and
Western Contracts and related agreements contem-
plated that PDVSA would make some of those pay-
ments directly to H&P-V’s designated bank account in
the United States, subject to certain conditions. App.
31a-33a; CAJA 25-26." All of the contracts required
that U.S.-dollar payments be made to H&P-V’s bank
account in Tulsa, Oklahoma. App. 33a; CAJA 25-26.
The Eastern Contracts provided that ““PDVSA’ agrees
to pay in United States Dollars, the portion of the price
of this CONTRACT set forth in such currency,” on the
condition that it could elect to pay that portion in boli-
vars instead. App. 53a-b4a. A 2008 supplemental
agreement to those contracts required PDVSA to pay
invoices denominated in U.S. dollars “‘in actual dollars
at 61%"” directly to the “[Tulsa, Oklahoma] account
specified by [H&P-V].”” App. 33a (alterations in origi-
nal). The supplemental agreement included a provision
permitting PDVSA to terminate that requirement
whenever it “deem[ed] it discretionally convenient” by
cancelling the supplemental agreement in its entirety,
App. 54a, but PDVSA never exercised that option,
App. 55a. The Western Contract similarly required
PDVSA to make payments in U.S. dollars to the ac-
count designated by H&P-V if foreign exchange control
measures in Venezuela prevented H&P-V from ex-

! As the parties stipulated below, the allegations in the com-
plaint are presumed to be true at this stage. App. 30a.
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changing local currency for U.S. dollars, App. 31a-32a,
55a-66a; CAJA 25—a condition that was met through-
out the relevant period, CAJA 25; see also CAJA 748-
749 (supplement to Western Contract requiring
PDVSA to pay invoices denominated in U.S. dollars “in
actual U.S. dollars” at 656% directly to H&P-V’s Tulsa,
Oklahoma bank account).

Both parties understood that PDSVA’s payment of
H&P-V’s invoices in U.S. dollars in the United States
was critical to the success of the drilling contracts be-
cause H&P-V had to obtain materials and services from
the United States to maintain and supply its drilling
rigs, and Venezuelan currency was not readily convert-
ible. See CAJA 25 (Western Contract acknowledging
the necessity of U.S. dollar payments in the United
States to H&P-V’s ability to “perform its obligations
abroad related to the performance of this CON-
TRACT”). As the district court noted, the drilling con-
tracts expressly required H&P-V to purchase and use
specified parts and supplies made by U.S.-based com-
panies. App. 60a; see also App. 56a (citing “contractual
provisions requiring the procurement by H&P-V of
products from American companies”). To carry out
those obligations, H&P-V routinely entered into third-
party agreements with vendors, suppliers, and service
companies in the United States. CAJA 45. H&P-IDC
in turn provided support services, management and
oversight, parts, equipment, loans, and subsidies from
its Tulsa office. CAJA 46-47. The drilling contracts
thus generated significant commercial activity in the
United States and resulted in a constant flow of funds,
equipment, personnel, and services between the United
States and H&P-V’s operations in Venezuela.

Consistent with these economic realities and the
terms of the contracts, PDVSA repeatedly made pay-
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ments in U.S. dollars in the United States and ap-
proved invoices that demanded payments in U.S. dol-
lars in the United States. CAJA 43-44. During the rel-
evant period, PDVSA “‘made at least 55 payments to-
taling roughly $65 million into H&P-V’s designated
bank account in Tulsa.” App. 34a; see App. 21a.

B. PDVSA’s Breach Of Contract And The Ex-
propriation Of Petitioners’ Venezuelan Busi-
ness

Notwithstanding its many U.S. payments, PDVSA
began to fall substantially behind on payments soon af-
ter the contracts were executed. App. 3a, 33a. By Au-
gust 2008, unpaid invoices had reached $63 million; in
2009, the unpaid balance surpassed $100 million. App.
3a; CAJA 282 In repeated negotiations in Venezuela
and the United States, PDVSA acknowledged its debt
and promised to pay, but failed to do so. App. 34a; CA-
JA 27, 28-29. PDVSA’s breach left H&P-V without
funds to pay third-party suppliers in the United States,
forcing H&P-IDC to advance the money from its U.S.
accounts on H&P-V’s behalf. CAJA 46. Eventually,
H&P-V was compelled to stop purchasing parts and
services from those U.S. suppliers altogether. CAJA
417.

Strained by PDVSA’s mounting debt, H&P-V in-
formed PDVSA in 2009 that it would have to cease all
drilling work if the debt was not satisfied. App. 33a.

% Venezuela devalued its currency in early 2010, which signifi-
cantly reduced the value of the amounts PDVSA owed to H&P-V.
CAJA 28. Even after that devaluation, however, PDVSA contin-
ued to owe more than $30 million, including invoices PDVSA had
previously approved for payment in U.S. dollars to H&P-V’s bank
account in Tulsa. CAJA 29.
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Continued attempts to negotiate a resolution failed.
CAJA 27-29. Accordingly, instead of renewing the con-
tracts as it had routinely done before, H&P-V fulfilled
its remaining obligations under the existing contracts
and declined to enter into new ones. App. 33a. H&P-V
explained that it would not renew the drilling contracts
unless PDVSA improved on its payments. Id.

Supported by the Venezuelan government, PDVSA
responded with force. On June 12, 2010, with the help
of the Venezuelan National Guard, PDVSA seized
H&P-V’s business premises in western Venezuela.
App. 3a. In the following days, PDVSA and soldiers of
the Venezuelan National Guard blockaded H&P-V’s
properties in eastern Venezuela. App. 3a-4a. PDVSA
stated publicly that it seized these properties to “‘pre-
vent H&P-V from removing its rigs and other assets
from its premises, and to force H&P-V to negotiate
new contract terms immediately.”” App. 4a. On June
29, two weeks after the blockade began, then-President
Hugo Chavez issued an expropriation decree authoriz-
ing the “forcible taking” and transfer to PDVSA of
H&P-V’s drilling rigs and other property. CAJA 31;
see App. 4a-6a, 34a-35a.

These events occurred against a backdrop of open
hostility by the regime of then-President Chdvez to-
ward the United States and U.S. companies operating
in Venezuela. App. 4a-6a, 13a, 34a-3ba; CAJA 38-43.
Venezuela had expelled the U.S. ambassador and en-
gaged in virulent anti-U.S. rhetoric. CAJA 41-43. The
U.S. Commerce Department reported a rising inci-
dence of bias and “active discrimination” by the Vene-
zuelan government against U.S. companies doing busi-
ness there. CAJA 42. After seizing H&P-V’s proper-
ties, PDVSA boasted about “[t]he nationalization of the
oil production drilling rigs from the American contrac-
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tor H&P,” and “emphatically reject[ed] statements
made by spokesmen of the American empire” opposing
the seizure. App. 4a. PDVSA condemned H&P-V’s
“foreign gentlemen investors” and announced that em-
ployees of “this American company” would join
PDVSA. App. 6a; see also CAJA 40-41. PDVSA now
uses H&P-V’s rigs and other assets in its state-owned
drilling business. App. 6a. Stripped of all its produc-
tive assets, H&P-V ceased to operate and no longer ex-
ists as a going concern. CAJA 34.

C. Proceedings Below

Although PDVSA initiated eminent-domain pro-
ceedings in Venezuela in 2010, those proceedings have
been stalled indefinitely at their opening stages. Peti-
tioners have received no compensation, and none can be
expected from Venezuela’s politically controlled courts.
App. 6a; CAJA 35-38.3 Accordingly, in September 2011,
petitioners filed a complaint in the United States Dis-
trict Court for the District of Columbia under the
FSIA, seeking redress for PDVSA’s breach of the drill-
ing contracts and for a taking in violation of interna-
tional law. App. 6a. As relevant here, H&P-V asserted
that its breach-of-contract claims fell within the FSIA’s
commercial activity exception. 28 U.S.C. § 1605(a)(2).
In relevant part, that provision creates an exception to
foreign sovereign immunity where the action is “based
... upon an act” that (1) occurs “outside the territory of
the United States in connection with a commercial ac-

3 See, e.g., U.S. Dep’t of State, Venezuela 2014 Human Rights
Report 14 (“in 2013 of the 102 cases involving the state the [Vene-
zuelan supreme court] ruled in favor of the government 94 percent
of the time”); U.S. Dep’t of State, Venezuela: Investment Climate
Statement 2015 12, 15 (June 2015); see also CAJA 15-16, 22, 35-38,
52-55
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tivity of the foreign state elsewhere,” and (2) “causes a
direct effect in the United States[.]” Id. H&P-V and
H&P-IDC also alleged takings claims against PDVSA
and Venezuela under the FSIA’s expropriation excep-
tion, 28 U.S.C. § 1605(a)(3).

Respondents moved to dismiss. In a joint stipula-
tion, the parties agreed to litigate four threshold issues
based on the allegations in the complaint, before con-
ducting any jurisdictional discovery. App. 6a-7a, 36a-
37a. Three of those issues related to the takings claims.
App. 6a-7a. The fourth issue, relevant here, concerned
H&P-V’s breach-of-contract claims:

Whether, for purposes of determining the ap-
plicability of the FSIA’s commercial activity
exception, plaintiffs have sufficiently alleged a
“direct effect” in the United States within the
meaning of that provision.

App. 7a.

On September 20, 2013, the district court granted
respondents’ motion to dismiss in part and denied it in
part. App. 29a-74a. With respect to H&P-V’s breach-
of-contract claims, the court held that H&P-V had al-
leged a “direct effect” in the United States triggering
the commercial activity exception. App. 50a-61a. The
court noted PDVSA’s “pattern and practice of making
numerous payments totaling millions of dollars to a
bank in the United States,” but found it unnecessary to
decide whether those payments or their cessation con-
stituted “direct effects” giving rise to jurisdiction under
the FSIA. App. 59a; see Republic of Argentina v. Wel-
tover, Inc., 504 U.S. 607 (1992). Instead, the court held
that PDVSA’s breach of the ten drilling contracts
caused direct effects in the United States by disrupting
H&P-V’s commercial relationships with third-party
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suppliers in the United States and the revenue those
relationships otherwise would have produced in the
United States. App. 59a-61a.

The United States Court of Appeals for the District
of Columbia Circuit affirmed in part and reversed in
part. App. 1a-23a. The court held that petitioners’ tak-
ings claims could proceed under the FSIA’s expropria-
tion exception. App. 8a-18a.* But the court concluded
that H&P-V’s breach-of-contract claims should have
been dismissed, holding that the claims were not based
upon any acts that caused direct effects in the United
States. App. 18a-23a.

Two aspects of the court’s analysis are relevant to
this petition. First, the court held that, for purposes of
the third clause of the commercial activity exception, a
claim is not “based ... upon an act” with direct effects in
the United States unless “the ‘direct effect’ in the Unit-
ed States ... arise[s] from the foreign state’s allegedly
unlawful act—here, the breach of contract.” App. 20a.
H&P-V had argued that its contracts with third-party
suppliers in the United States, the related flow of
commerce in the United States, and PDVSA’s tens of
millions of dollars in payments in the United States
were direct effects of the formation and performance of
its drilling contracts with PDVSA, but the court held
that those effects were irrelevant because they did not
arise from PDVSA’s breach of the drilling contracts.

4 Respondents sought rehearing with respect to that holding,
which the court denied. App. 75a-76a. The court of appeals and
this Court each denied respondents’ subsequent motions to stay
the mandate. Respondents have filed a petition for certiorari seek-
ing review of the court of appeals’ analysis of the expropriation
issues. See Boliwarian Republic of Venezuela v. Helmerich &
Payne Int’l Drilling Co., No. 15-423 (U.S. Oct. 5, 2015).
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App. 20a. Although the court had previously held in
Kirkham v. Société Air France, 429 F.3d 288 (D.C. Cir.
2005), that a claim is “based ... upon” those acts neces-
sary to establish any element of the claim, the court de-
clined to follow Kirkham on the ground that it ad-
dressed the first clause of the commercial activity ex-
ception rather than the third. App. 20a. The court ac-
cordingly refused to consider any direct effects that
arose from the formation of the contracts. Id.’

Second, although PDVSA’s cessation of payments
to the United States did arise from its breach of the
drilling contracts, the court held that PDVSA’s failure
to make those payments in the United States was not a
direct effect. App. 20a-22a. Although PDVSA had
acknowledged the economic reality that paying H&P-V
in U.S. dollars in the United States was necessary to
the success of the enterprise, executed supplemental
agreements providing for payments in the United
States, approved invoices demanding payment in the
United States, and in fact made over 50 payments in
the United States without ever taking the steps neces-
sary to invoke its discretion to pay elsewhere, the court
concluded that the missed payments were not a “direct
effect in the United States” because PDVSA theoreti-
cally could have exercised discretion to make them in
Venezuela. App. 21a-22a. According to the court, that

®The court held that PDVSA’s breach of the drilling con-
tracts had no direct effects in the United States with respect to
H&P-V’s contracts with third-party suppliers because none of
those third-party contracts was breached. App. 19a-20a. The
court further held that the interruption in commerce between
Venezuela and the United States following PDVSA’s breach was
not a “direct and immediate effect” of PDVSA’s breach because it
flowed instead from H&P-V’s decision not to renew the drilling
contracts. App. 22a-23a. This petition does not challenge those
aspects of the court’s decision.
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discretion rendered the effects in the United States of
PDVSA'’s breach insufficiently “direct”—i.e., they did
not “flow[] in a straight line without deviation or inter-
ruption” from PDVSA’s breach. App. 22a.

REASONS FOR GRANTING THE PETITION

I. THE COURT OF APPEALS’ DECISION CONTRIBUTES TO
CIRCUIT SPLITS ON TwO IMPORTANT QUESTIONS UN-
DER THE COMMERCIAL ACTIVITY EXCEPTION

Section 1605(a)(2) of the F'SIA denies immunity for
claims that are “based upon” the “commercial activity”
of a foreign state or upon an “act ... in connection with”
the commerecial activity of a foreign state, so long as the
activity or act has a sufficient nexus with the United
States. To determine whether that test is met, a court
must first “identify[] the particular conduct on which
the [plaintiff’s] action is ‘based’ for purposes of the
Act.” Saudi Arabia v. Nelson, 507 U.S. 349, 356 (1993).
Where a plaintiff proceeds under the third clause of the
exception, the court must then determine whether the
act upon which the action is based caused “a direct ef-
fect in the United States.” 28 U.S.C. § 1605(a)(2).

Here, the court of appeals’ analysis at both of those
steps implicates important disagreements among the
circuits. The first of those circuit splits—concerning
the determination of what acts a claim is “based up-
on”"—is currently at issue before this Court in OBB
Personenverkehr AG v. Sachs, No. 13-1067 (argued Oct.
5, 2015). At a minimum, the Court should hold this pe-
tition pending the decision in Sachs with a view to va-
cating the decision below and remanding the case for
further consideration in light of Sachs. In the alterna-
tive, the Court should grant the petition outright to
provide needed guidance with respect to related areas
of disagreement in the lower courts.
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A. The Courts Are Divided On How To Apply
The “Based Upon” Test

1. To apply the commercial activity exception, the
court of appeals first held that H&P-V’s breach-of-
contract claims could proceed only if the “direct effects”
in the United States “ar[ose] from [PDVSATs allegedly
unlawful act”—i.e., its breach of the drilling contracts.
App. 20a. In other words, according to the court, H&P-
V’s breach-of-contract claims were “based upon” only
PDVSA’s breach of the contract; any direct effects in
the United States arising from acts of contract for-
mation or performance were irrelevant. Id.

That analysis aggravates a split among the circuits
on how to determine which acts a plaintiff’s action is
“based upon” for purposes of the commercial activity
exception. See U.S. Amicus Br. 14-16, 18-19, OBB Per-
sonenverkehr AG v. Sachs (No. 13-1067), 2014 WL
10463745 (U.S.). Contrary to the D.C. Circuit’s analy-
sis, several circuits have held that a plaintiff’s claim is
“based upon” any act necessary to establish an element
of the claim. Under that view, direct effects in the
United States caused by acts of contract formation or
performance would suffice to confer jurisdiction under
the third clause of the commercial activity exception.

In Santos v. Compagnie Nationale Aiwr France, 934
F.2d 890 (7th Cir. 1991), for example, the Seventh Cir-
cuit held that “[a]n action is based upon the elements
that prove the claim, no more and no less. If one of
those elements consists of commercial activity within
the United States or other conduct specified in the Act,
this country’s courts have jurisdiction.” Id. at 893.
This Court cited Santos with approval in Nelson, 507
U.S. at 357.
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The Fifth, Eighth, and Ninth Circuits have fol-
lowed suit. In Voest-Alpine Trading USA Corp. v.
Bank of China, 142 F.3d 887 (5th Cir. 1998), the Fifth
Circuit held that, under Nelson, “[a]ll three clauses [of
the commercial activity exception] require that the
cause of action be ‘based upon’ a certain act or activity
of the foreign state, that is, the act or activity must
form the basis of at least some element of the cause of
action.” Id. at 892; see also Transcor Astra Grp. S.A. v.
Petroleo Brasileiro S.A.-Petrobras, 409 F. App’x 787,
790-791 (5th Cir. 2011) (finding jurisdiction under the
first and third clauses where plaintiff’s claim was based
upon defendant’s commercial activity that “formled]
the basis for at least one element of [the plaintiff’s]
claim”). Similarly, in BP Chemicals Ltd. v. Jiangsu
Sopo Corp., 285 F.3d 677 (8th Cir. 2002), the Eighth
Circuit “emphasize[d] that only one element of a plain-
tiff’s claim must concern commercial activity” with the
requisite nexus to the United States. Id. at 682. And in
Terenkian v. Republic of Iraq, 694 F.3d 1122 (9th Cir.
2012), the Ninth Circuit held that for purposes of the
first and third clauses an act “forms the basis of the
plaintiffs’ lawsuit” when it “constitutes an element of a
claim that if proven would entitle a plaintiff to relief on
his theory of the case.” Id. at 1135; see also id. at 1133,
Sachs v. Republic of Austria, 737 F.3d 584, 599, 600
(9th Cir. 2013) (claim is “based upon” commercial activi-
ty if such activity is an “essential fact” to proving an
element of the claim), cert. granted sub nom. OBB Per-
sonenverkehr AG v. Sachs, 135 S. Ct. 1172 (2015).

Before this case, the D.C. Circuit had followed that
same approach in Kirkham v. Société Air France, 429
F.3d 288 (D.C. Cir. 2005), which interpreted “based up-
on” in the first clause of the commercial activity excep-
tion to refer to any act necessary to establish an ele-
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ment of the claim. Id. at 291-293; see id. at 292 (requi-
site nexus to the United States had to arise from a “fact
necessary to establish a claim”); see also Odhiambo v.
Republic of Kenya, 764 F.3d 31, 37 (D.C. Cir. 2014)
(adopting Kirkham’s analysis in a second clause case),
petition for cert. filed, No. 14-206 (U.S. Mar. 30, 2015).°

In contrast, the Second Circuit has interpreted the
phrase “based upon” to require a “significant nexus”
between the plaintiff’s cause of action and the commer-
cial activity or act, such that the “degree of closeness
between the acts giving rise to the cause of action and
those needed to establish jurisdiction that is considera-
bly greater than common law causation requirements.”
Kensington Int’l Ltd. v. Itoua, 505 F.3d 147, 155-156 (2d
Cir. 2007) (quoting Reiss v. Société Centrale Du Groupe
Des Assurances Nationales, 235 F.3d 738, 747 (2d Cir.
2000); Transatlantic Shiffahrtskontor GmbH v. Shang-
hai Foreign Trade Corp., 204 F.3d 384, 390 (2d Cir.
2000)). The Second Circuit has acknowledged that its
standard differs from that used in other circuits. See
Kensington Int’l., 505 F.3d at 156.

Like the Second Circuit, the D.C. Circuit in this
case departed from the majority of circuits, and from
its prior decision in Kirkham, by requiring that “the
‘direct effect’ in the United States must arise from the
foreign state’s allegedly unlawful act—here, the breach
of contract,” rather than considering the direct effects
of other acts that also constituted elements of the claim.
App. 20a.

® On October 5, 2015, this Court invited the Solicitor General
to file a brief expressing the views of the United States concerning
the pending petition in Odhiambo. See Odhiambo v. Republic of
Kenya, 84 U.S.L.W. 3165 (U.S. Oct. 5, 2015).
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2. This division among the circuits on how to apply
the “based upon” requirement of the commercial activity
exception is currently at issue before the Court in OBB
Personenverkehr AG v. Sachs, No. 13-1067 (argued Oct.
5, 2015). There, the parties and amici have offered vari-
ous views on what acts a claim is “based upon”—
contending, for example, that a claim is “based upon”
any act that forms an element of a claim, or that a claim
is “based upon” only some subset of those acts, such as
the acts that constitute the “gravamen” of a claim.
Compare Pet. Br. 20-21, 33-34, 36-37, OBB Personen-
verkehr AG v. Sachs (No. 13-1067), with Resp. Br. 11, 24-
27, OBB Personenverkehr AG v. Sachs (No. 13-1067).

However the Court resolves that dispute in Sachs,
its decision will require reconsideration of the decision
below in this case. If the Court were to adhere in Sachs
to the view expressed in Nelson that a claim is “based
upon” those elements of a claim that, if proven, would
entitle a plaintiff to relief under his or her theory of the
case, Nelson, 507 U.S. at 357, then the refusal of the
court of appeals in this case to consider the direct effects
of the formation and performance of H&P-V’s drilling
contracts with PDVSA would be clearly erroneous. On
the other hand, if this Court were to hold that a claim is
“based upon” those acts that form the “gravamen” of a
claim or some similar subset of significant elements, a
question would arise in this case whether acts of con-
tract formation and performance could satisfy that new-
ly articulated standard. At a minimum, therefore, the
Court should hold this petition with a view to remanding
for further consideration in light of Sachs.

3. Alternatively, the Court should grant the peti-
tion to elucidate how the “based upon” requirement and
the holding in Sachs—a tort case—should apply to a
breach-of-contract claim.
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Courts have reached divergent results in analyzing
breach-of-contract claims under the commercial activity
exception, with some courts treating breach-of-contract
claims as based solely upon acts that breached the con-
tract, and other courts considering other aspects of the
claim such as contract formation or performance. Un-
der the latter approach, a claim can proceed under the
commercial activity exception if any of those acts have
the requisite nexus to the United States. For example,
in Globe Nuclear Services & Supply (GNSS), Lid. v.
AO Techsnabexport, 376 F.3d 282 (4th Cir. 2004), the
plaintiff applied for an injunction requiring a Russian
state-owned company to perform under a contract. The
Fourth Circuit concluded that “[f]lor purposes of section
1605(a)(2), [the plaintiff’s] action is ‘based upon’ nothing
more or less than [the defendant’s] entrance into [the]
contract ... and subsequent repudiation thereof.” Id. at
288 (emphasis added).

Other courts following this approach have similarly
found jurisdiction based on various aspects of the par-
ties’ contractual relationship, without limiting the anal-
ysis to acts that breached the contract. See, e.g., Uni-
versal Trading & Inv. Co. v. Bureau for Representing
Ukrainian Interests in Int’l & Foreign Courts, T27
F.3d 10, 17, 25-27 (1st Cir. 2013) (holding that breach-
of-contact claim is based upon defendant’s “entry into
contracts and then breach” under the first and third
clause); Strata Heights Int’l Corp. v. Petroleo Brasilei-
ro, S.A., 67 F. App’x 247, at *4 (5th Cir. 2003) (consider-
ing defendant’s representations of intent to enter into
contract and acceptance of plaintiff’s performance re-
sulting from such conduct as the basis of claims under
the third clause); UNC Lear Servs., Inc. v. Kingdom of
Saudi Arabia, 581 F.3d 210, 218-219 (5th Cir. 2009)
(considering existence of contract and breach under the
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third clause); Transcor Astra Grp. S.A., 409 F. App’x at
790-791 (considering the existence of a contract, per-
formance, breach, and damages under the first and
third clause); Rush-Presbyterian-St. Luke’s Med. Ctr.
v. Hellenic Republic, 877 F.2d 574, 582 (7th Cir. 1989)
(considering contract execution and performance under
the third clause); Samco Global Arms, Inc. v. Arita,
395 F.3d 1212, 1214-1215, 1217-1218 (11th Cir. 2005)
(considering contract formation and breach under the
third clause).

In contrast, other courts—including the court be-
low—have held that a breach-of-contract claim is
“based upon” only the breach of the contract, and that
the requisite nexus to the United States must therefore
arise from the breach. For example, in Janini v. Ku-
wait University, 43 F.3d 15634 (D.C. Cir. 1995), a U.S.
national who had applied for a teaching position at a
foreign university through the university’s office in the
United States sued the university for subsequent
breach of his employment contract. The D.C. Circuit
concluded that “the action is based upon the termina-
tion of the employment contracts and not, as [the plain-
tiff] has argued, upon any pre-employment negotiations
or recruitment conducted in this country.” Id. at 1536.
The D.C. Circuit reasoned that “the action is based up-
on the conduct that caused the losses alleged, namely
the termination of the employment contracts, and not
upon pre-employment contact with the [university] in
this country.” Id.; see also Walter Fuller Aircraft
Sales, Inc. v. Republic of Philippines, 965 F.2d 1375,
1386 (5th Cir. 1992) (“the actual act upon which this suit
is based” is “the breach of the contract”); Terenkian v.
Republic of Iraq, 694 F.3d 1122, 1137 n.7 (9th Cir. 2012)
(where parties did not dispute that they entered into
enforceable contracts, “proof that the contract was exe-



20

cuted is neither an element ‘that prove[s] the claim’ nor
the ‘particular conduct’ that forms the basis of plain-
tiffs’ action” (citing Nelson, 507 U.S. at 356-357)).

The decision in Sachs will shed significant light on
the proper resolution of this division, but might not re-
solve it completely in light of important distinctions be-
tween the tort context and the contract context. As the
discussion at oral argument in Sachs suggested, for ex-
ample, the “gravamen” of a contract claim might be
held to include those acts giving rise to the defendant’s
duties, such as contract formation, even if in the tort
context acts that give rise to a duty—such as the pur-
chase of a train ticket in the United States—might not
qualify under that standard. See, e.g., Oral Arg. Tr.
10:14-17, 12:20-25, 31:12-18, 52:3-5, 61:14-24, OBB Per-
sonenverkehr AG v. Sachs (No. 13-1067). Granting the
petition in this case would allow the Court to clarify the
application of the principles at issue in Sachs to breach-
of-contract cases.

4. Although the D.C. Circuit held that the phrase
“based upon” has a different meaning in the third
clause of the commercial activity exception than in the
first clause at issue in Sachs, App. 20a, that is not a ba-
sis to deny review. To the contrary, the court’s holding
to that effect is itself in conflict with precedent in other
circuits, and granting review on the first question pre-
sented in this case would allow the Court to resolve
that division.

Some courts have adopted the common-sense view
that the same “interpretation of the phrase ‘based up-
on’ applies equally to all three prongs of the commercial
activities exception.” Kensington Int’l, 505 F.3d at 156;
see also Voest-Alpine, 142 F.3d at 892 (“[a]ll three
clauses require that the cause of action be ‘based upon’
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a certain act or activity of the foreign state, that is, the
act or activity must form the basis of at least some ele-
ment of the cause of action”); cf. Clark v. Martinez, 543
U.S. 371, 378 (2005) (“To give these same words a dif-
ferent meaning for each category would be to invent a
statute rather than interpret one.”). Here, in contrast,
the D.C. Circuit declined to apply its prior decision in
Kirkham on the ground that “Kirkham involved the
commercial activity exception’s first clause,” whereas
in this case “H&P-V invokes the exception’s third
clause.” App. 20a.’

Granting plenary review of the D.C. Circuit’s deci-
sion would allow this Court to clarify whether the
words “based upon” carry a different meaning between
the first and third clauses of the commercial activity
exception, and thus whether the pending decision in
Sachs should apply in cases where jurisdiction under
the commercial activity exception rests on the direct
effects in the United States of acts in connection with
foreign sovereigns’ commercial activities abroad.

" The court did not explain the basis for this distinction other
than to cite this Court’s decision in Republic of Argentina v. Wel-
tover, 504 U.S. 607, 609 (1991), but that case did not hold that di-
rect effects arising from acts of contract formation or performance
are irrelevant to the jurisdictional analysis. The court of appeals
also did not attempt to reconcile its holding here with its recent
decision in Odhiambo that “based upon’ means the same thing” for
the first and second clause. See 764 F.3d at 37 (“Nelson, Kirkham,
and Goodman interpreted the phrase ‘based upon’ in clause one,
not clause two. But the virtually identical statutory text and
structure of clauses one and two lead us to conclude that ‘based
upon’ means the same thing in both clauses.”).
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B. The Circuits Are Divided On Whether A Con-
tract Must Unconditionally Mandate Payment
In The United States For Breach Of That
Contract To Cause A “Direct Effect” In The
United States

In determining whether H&P-V’s contract claims
could proceed under the commercial activity exception,
the court of appeals also had to determine whether the
acts upon which those claims were based “cause[d] a
direct effect” in the United States. 28 U.S.C.
§ 1605(a)(2). Citing Republic of Argentina v. Weltover,
504 U.S. 607 (1992), H&P-V had argued that PDVSA’s
breach of the drilling contracts caused direct effects in
the United States because, among other reasons,
PDVSA failed to make payments that were supposed
to have been made in the United States. In Weltover,
the parties’ contract specified four options for the place
of payment on certain Argentinian bonds—New York
and three locations abroad. Id. at 609-610. Out of those
options, the plaintiffs chose New York as the place of
payment. Id. Applying the commercial activity excep-
tion, this Court held that Argentina’s rescheduling of
its payments on the bonds “necessarily had a ‘direct ef-
fect’ in the United States: Money that was supposed to
have been delivered to a New York bank for deposit
was not forthcoming.” Id. at 619. The Court rejected
the lower court’s grafting of additional requirements—
that the effect be both “substantial” and “foreseea-
ble”—onto the plain language of the commercial activi-
ty exception, holding that “[dlirect” means only that
the effect “follows as an immediate consequence” of the
defendant’s actions. Id. at 618 (internal quotation
marks omitted).

Citing the drilling contracts’ supplemental agree-
ments, PDVSA’s approval of invoices demanding pay-
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ment in the United States, its repeated payments into
H&P-V’s Tulsa bank account, and PDVSA’s failure to
ever exercise its discretion to alter the agreement to
require payment elsewhere, H&P-V argued that Wel-
tover applied here. App. 20a-21a. The court of appeals
disagreed on the ground that PDVSA’s payment of
H&P-V’s invoices in the United States was not an un-
conditional contractual requirement. App. 21a-22a.
Because it found that PDVSA retained discretion to
choose to pay elsewhere under certain conditions, the
court concluded that “unlike in Weltover, no money was
supposed to have been paid in the United States.” App.
22a (internal quotation marks omitted). Rather,
PDVSA’s retention of discretion to alter the agreement
and pay elsewhere meant that the effects of its breach
of contract were not sufficiently “direct” to give rise to
jurisdiction—i.e., they did not “flow[] in a straight line
without deviation or interruption.” Id.

In so holding, the D.C. Circuit departed from other
circuits in its interpretation of the “direct effect”
clause. The D.C. Circuit reads Weltover narrowly, re-
quiring an unqualified contractual mandate to make
payments in the United States before finding that a
failure to do so causes a direct effect. Its cases “draw a
very clear line”: only breaches of those contracts that
“establish or necessarily contemplate the United States
as a place of performance” cause a “direct effect.”
Odhiambo, 764 F.3d at 40. For example, in Goodman
Holdings v. Rafidain Bank, 26 F.3d 1143 (D.C. Cir.
1994), the defendant ceased making payments to the
plaintiff on letters of credit. Id. at 1144. Although the
defendant had made some prior payments from U.S.
bank accounts, the D.C. Circuit held that the failure to
continue to do so did not cause a “direct effect” because
payments from the United States were not required by
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the breached contract. Id. at 1146. And in a case in-
volving Saudi Arabia’s failure to pay benefits due under
an employment contract to an American national, the
D.C. Circuit disregarded allegations that the parties
understood the payments would be made in the United
States and that Saudi Arabia had made similar pay-
ments in the United States to other former employees.
See Peterson v. Royal Kingdom of Saudi Arabia, 416
F.3d 83, 90-91 (D.C. Cir. 2005). Because the employ-
ment contract did not dictate a place of payment, and
because the plaintiff could theoretically have been paid
elsewhere had he left the United States, the D.C. Cir-
cuit found no “direct effect.” Id. at 91.

In contrast, other circuits approach the inquiry
more holistically, taking into account the parties’ un-
derstanding of how they intended the contract to be
performed and the parties’ prior course of dealing. The
Sixth Circuit, for example, has found direct effects in
the United States even though the breached contract
itself did not specify that performance in the United
States was required. DRFP L.L.C. v. Republica Boli-
variana de Venezuela, 622 F.3d 513 (6th Cir. 2010). In
that case, which involved Venezuela’s default on certain
notes, the parties had only “implicitly agreed” to permit
the bearer of the notes “to demand payment of the
notes anywhere,” in part by specifying the laws under
which the notes would be governed. Id. at 517. The
court nonetheless held that the bearer’s selection of a
bank in Columbus, Ohio for payment and Venezuela’s
subsequent failure to pay the notes at that bank caused
direct effects sufficient to trigger the commercial activ-
ity exception. Id.

The Second Circuit has similarly held that the prac-
tices and expectations of the parties can be relevant in
determining whether payment was “supposed to have
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been made” in the United States prior to a defendant’s
breach. For example, in Skanga Energy & Marine Ltd.
v. Arevenca S.A., 875 F. Supp. 2d 264, 271-272
(S.D.N.Y. 2012), aff’d sub nom. Skanga Energy & Ma-
rine Ltd. v. Petréoleos de Venezuela S.A., 522 F. App’x
88, 90 (2d Cir. 2013), the court found that one party’s
extra-contractual request that payments be made to a
New York bank account, and the other party’s compli-
ance with that request, satisfied the direct effect re-
quirement—even though payment in New York was
“not an essential feature of [the] transaction.” Similar-
ly, in a case involving construction guaranty bonds, the
court found a direct effect triggering the commercial
activity exception where one party’s obligations under
the bonds could have been satisfied by making a pay-
ment in the United States, but also could have been sat-
isfied by other forms of performance elsewhere. U.S.
Fidelity & Guar. Co. v. Braspetro Oil Servs. Co., 199
F.3d 94, 97 (2d Cir. 1999), aff’g 1999 WL 307666, at *13-
14 (S.D.N.Y. May 17, 1999). As the district court in
that Second Circuit case explained, the plaintiffs did
not allege that the bonds mandated payment in the
United States, but rather that payment in the United
States was one potential vehicle for satisfying their ob-
ligations under the bonds. 1999 WL 307666, at *2.

The First Circuit has also suggested—in contrast
to the D.C. Circuit here—that the expectations of the
parties, not merely the formal requirements of the
breached contract alone, can determine whether pay-
ments under a contract were “supposed to” have been
made in the United States. In Universal Trading, 727
F.3d at 26, the court noted that the breach of a contract
to make payment for services rendered could have a
direct effect in the United States where, even though
there was no indication that payment was required to
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be made in the United States, the plaintiff expected it
would be because all of its accounts payable were locat-
ed in Massachusetts. See also, e.g., Goodman, 26 F.3d
at 1147 (Wald, J., concurring) (“[E]ven absent a con-
tractual provision mandating the involvement of U.S.
banks, if the longstanding consistent customary prac-
tice between Rafidain and Goodman had been for Rafi-
dain to pay Goodman from its New York accounts, the
breach of the letters of credit might well have had a di-
rect and immediate consequence in the United
States.”); Odhiambo, 764 F.3d at 48 (Pillard, J. concur-
ring in part and dissenting in part) (analysis under the
third clause of the commercial activity exception should
“take[] account of all facts tending to show whether
there is a genuine nexus to the United States” and a
place of performance clause is “neither the sole nor the
determining factor”).

As this circuit split underscores, the “direct effect
requirement is “amorphous and hard to define.” West-
field v. Federal Republic of Germany, 633 F.3d 409, 417
(6th Cir. 2011). Since Weltover, courts have “struggled”
to define “objective standards and clear rules” for im-
plementing this requirement. Id. at 414. Quite apart
from the issues relevant to Sachs, therefore, this Court
should grant review to resolve this disagreement over
the application of Weltover and to provide guidance on
the application of the “direct effect” test.
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II. REVIEW IS NECESSARY TO ASSURE UNIFORMITY AND
To AvoID THE SIGNIFICANT ADVERSE CONSEQUENCES
OF THE COURT OF APPEALS’ APPROACH

A. Inconsistency Threatens To Deter U.S. Busi-
nesses’ Engagement In Foreign Commerce,
Contrary To The Purposes Of The Commer-
cial Activity Exception

The FSIA’s commercial activity exception plays a
vital role in “‘a modern world where foreign state en-
terprises are every day participants in commercial ac-
tivities.”” Samantar v. Yousuf, 560 U.S. 305, 323 (2010)
(citing H.R. Rep. No. 94-1487, at 7 (1976), reprinted in
1976 U.S.C.C.A.N. 6604, 6606). In enacting the FSIA,
Congress recognized that foreign states—often acting
through state-owned enterprises—frequently engage
in commerce with American companies and could enjoy
an inequitable advantage if they were immune from
claims arising out of their commercial conduct. See
Foster, When Commercial Meets Sovereign: A New
Paradigm for Applying the Foreign Sovereign Immun-
ities Act in Crossover Cases, 52 Hous. L. Rev. 361, 364
(2014); see also H.R. Rep. No. 94-1487, at 1, 1976
U.S.C.C.A.N. at 6605 (asserting that the FSIA was
“urgently needed legislation” where “American citizens
are increasingly coming into contact with foreign states
and entities owned by foreign states”). As the State
Department observed when it first endorsed a restric-
tive theory of sovereign immunity, “the widespread
and increasing practice on the part of governments of
engaging in commercial activities makes necessary a
practice which will enable persons doing business with
them to have their rights determined in the courts.”
Letter from Jack B. Tate, Acting Legal Adviser, State
Department, to Philip B. Perlman, Attorney General,
26 Dep’t of State Bull. 984, 985 (1952). This concern
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remains as relevant today, as state-owned enterprises
continue to play a major role in many national econo-
mies and contract and compete with U.S. businesses
across the American economy—a fact recognized by
large corporations, small businesses, labor unions, busi-
ness associations, and government officials.® The com-
mercial activity conducted by Venezuela and its state-
owned oil companies are prominent examples of this
global economic reality.

Uniformity and predictability in the interpretation
of the commercial activity exception are essential to
fulfillment of the FSIA’s purpose to facilitate U.S. ac-
tors’ engagement in commerce with commercial in-
strumentalities of foreign sovereigns. However the
scope of federal jurisdiction under the commercial ac-

8 See, e.g., The Trans-Pacific Partnership: Opportunities and
Challenges: Hearing Before the S. Comm. on Finance, 113th Cong.
12, 19 (2013) (statement of the Hon. Karan Bhatia, Vice President
and Senior Counsel, Global Government Affairs & Policy, General
Electric Co.); Across Town, Across Oceans: Expanding the Role of
Small Business in Global Commerce: Hearing Before the H.
Comm. on Small Business, 114th Cong. 9-10, 68 (2015) (testimony
and statement of Timothy C. Brightbill, Partner, Wiley Rein
LLP); Trans-Pacific Partnership Outlook: Hearing Before the
Subcomm. on Asia and the Pacific of the H. Comm. on Foreign
Affairs, 114th Cong. 48 (2015) (statement of Celeste Drake, Trade
and Globalization Policy Specialist, AFL-CIO); Statement of the
U.S. Chamber of Commerce on Congress and U.S. Tariff Policy to
the S. Comm. on Finance 4 (Apr. 21, 2015) (testimony of Thomas J.
Donohue, president and CEO, U.S. Chamber of Commerce); CQ
Congressional Transcripts, Senate Finance Committee Holds
Hearing on President Obama’s 2015 Trade Policy Agenda (Jan.
27, 2015) (statement of Ambassador Michael Froman, U.S. Trade
Rep., “state-owned enterprises in other countries compete against
our private firms on an unlevel playing field. [The Trans-Pacific
Partnership] will put disciplines on state-owned enterprises for
the first time and require those state-owned enterprises, if they’re
engaged in commercial activity, to act on a commercial basis.”).
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tivity exception is defined, it is in the interest of Amer-
ican businesses and individuals that it be defined clear-
ly, with due “sensitivity to the need of the international
commercial system for predictability in the resolution
of disputes.” Mitsubishi Motors Corp. v. Soler Chrys-
ler-Plymouth, Inc., 473 U.S. 614, 629 (1985); see also
Hertz Corp. v. Friend, 559 U.S. 77, 94-95 (2010)
(“[plredictability is valuable to corporations making
business and investment decisions”). Congress thus
sought in the commercial activity exception to establish
consistent, predictable rules for determining when a
U.S. forum would be available to resolve commercial
disputes involving foreign states.

Contrary to these purposes, variation across cir-
cuits with respect to the application of the commercial
activity exception makes it difficult to predict when a
U.S. court will exercise jurisdiction over a particular
contract dispute, imposing considerable risks and costs
on U.S. parties that engage in commerce with foreign
states and state-owned enterprises. For example, how
courts identify the particular conduct that a plaintiff’s
action is “based upon” for purposes of the commercial
activity exception is the preliminary step that decides
whether a U.S. court can exercise jurisdiction over a
foreign state. See Nelson, 507 U.S. at 356. Yet lower
courts have struggled to implement the commercial ac-
tivity exception according to a consistent framework.
As one scholar has noted, courts have been particularly
vexed by the third clause of the commercial-activities
exception. See Balzano, Direct Effect Jurisdiction Un-
der the Foreign Sovereign Immunities Act: Searching
for an Integrated Approach, 24 Duke J. Comp. & Int’l
L. 1, 4,9 (2013) (noting that use of a “collection of inter-
pretive techniques” has “degenerated into a morass of
confusion.”); see also Foster, When Commercial Meets
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Sovereign: A New Paradigm for Applying the Foreign
Sovereign Immunities Act in Crossover Cases, 52
Hous. L. Rev. 361, 363, 365, 366 (2014) (case law on
commercial activity exception is “muddled and contra-
dictory”).

Such confusion and inconsistency in the lower
courts risks subverting Congress’s intent in enacting
the commercial activity exception to level the playing
field and protect American businesses and individuals
engaged in commerce abroad. Without assurance that
relief may be available in U.S. courts in predictable cir-
cumstances, American companies might hesitate to en-
ter into contracts with foreign states and their instru-
mentalities, especially where those states have a weak
judicial system. See, e.g., First Nat’l City Bank v. Ban-
co Para El Comercio Exterior de Cuba, 462 U.S. 611,
625-626 (1983) (noting that judicial construction of cer-
tain corporate charter provisions has “enable[d] third
parties to deal with the [foreign] instrumentality know-
ing that they may seek relief in the courts” and “facili-
tate[d] ... transactions with third parties”). Without
this Court’s intervention, continued legal uncertainty
could discourage U.S. parties from engaging in com-
merce with foreign states and state-owned companies,
which would have a negative effect on U.S. trade and
commercial relations.

B. Absent Correction, The Court Of Appeals’
Narrow Reading Of The Commercial Activity
Exception Will Enable Foreign Sovereigns To
Benefit From U.S. Markets But Escape Ac-
countability

The court of appeals’ analysis also threatens nega-
tive consequences by permitting foreign states to avail
themselves of the benefits of commerce with U.S. par-
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ties without being subject to review in American
courts. That result contravenes Congress’s intent in
the F'SIA, which sought “to prevent foreign states from
taking refuge behind their sovereignty when they act
as market participants.” Nelson, 507 U.S. at 368
(White, J., concurring in the judgment); see also, e.g.,
Hearings on H.R. 11315 before the Subcomm. on Ad-
min. Law and Governmental Relations of the H.
Comm. on the Judiciary, 94th Cong. 27 (1976) (“[ W]hen
the foreign state enters the marketplace or when it acts
as a private party ...[t]he law should not permit the
foreign state to shift these everyday burdens of the
marketplace onto the shoulders of private parties.”
(Testimony of Monroe Leigh, Legal Adviser, Depart-
ment of State), cited in Nelson, 507 U.S. at 366.

Both questions presented here implicate this con-
cern. For example, under the rule that a breach-of-
contract action is “based upon” only the act constituting
the breach, foreign sovereigns can engage in a broad
range of commercial activity in or touching upon the
United States, but then evade the jurisdiction of U.S.
courts by taking care to breach the contract outside the
United States without causing any direct effect here.
This rule would permit a foreign sovereign to form a
contract in the United States, utilize parts, supplies,
and services from the United States, and benefit from
the knowledge and expertise of companies in the Unit-
ed States, while leaving those American parties with no
remedy in U.S. courts if the foreign sovereign breached
its obligations abroad. This would defeat the expecta-
tions of the U.S. contracting parties and have a chilling
effect on U.S. commerce.

Similarly, the decision below permits a foreign sov-
ereign to promise to make payments or perform other
contractual obligations in the United States and rou-
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tinely do so, but then evade the jurisdiction of U.S.
courts by including in the contract an escape clause re-
serving some unexercised discretion to perform else-
where. The court of appeals’ rule permits that result
even where the parties’ course of dealing indicates that
performance was in fact reasonably expected to be
made in the United States. Such a rule ignores the
practical impact of parties’ commercial conduct in the
United States and invites gamesmanship and abuse.

The consequences of the court of appeals’ approach
are not merely academic. Empirical evidence indicates
that when U.S. courts refuse jurisdiction due to a de-
fendant’s foreign sovereign immunity, the plaintiff’s
prospects for obtaining meaningful relief in the foreign
state are often “dim.” Whytock, Foreign State Immun-
ity and the Right to Court Access, 93 B.U. L. Rev. 2033,
2037, 2063 (2013). Here, for example, a “lack of judicial
independence” in Venezuela makes it virtually certain
that petitioners will not obtain redress in Venezuela’s
courts for the injuries caused by PDVSA’s conduct.
U.S. Dep’t of State, Venezuela: Investment Climate
Statement 2015, at 12 (June 2015); see id. at 15
(“[iInternational observers believe the executive
branch exercises undue influence over the legislative,
judicial, regulatory, and electoral authorities”); see also
CAJA 15-16, 22, 35-38, 52-55.

Unless this Court intervenes, foreign states and
state-owned enterprises engaging in indisputably
commercial activity will be free—at least under the law
of some circuits—*“to violate with impunity the rights of
third parties under international law while effectively
insulating [themselves] from liability in foreign courts.”
First Nat’l City Bank, 462 U.S. at 621-622. These con-
sequences would be costly for U.S. businesses and indi-
viduals. They not only deny American companies the



33

protection of U.S. laws, but put them at a disadvantage
when competing with foreign states that get to play by
a different set of rules—a disadvantage Congress
sought to eliminate in the FSIA. The circuit splits im-
plicated by the court of appeals’ decision thus warrant

this Court’s review.

CONCLUSION

The petition for a writ of certiorari should be

granted.
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TATEL, Circuit Judge: The Foreign Sovereign
Immunities Act (FSIA) grants foreign states immunity
from suit in American courts unless one of several
enumerated exceptions applies. In this case, after
Venezuela forcibly seized oil rigs belonging to the Ven-
ezuelan subsidiary of an American corporation, both
the parent and the subsidiary filed suit in the United
States asserting jurisdiction under the FSIA’s expro-
priation and commercial activity exceptions. Venezuela
moved to dismiss on the ground that neither exception
applies. The district court granted the motion as to the
subsidiary’s expropriation claim, but denied it in all
other respects. For the reasons set forth in this opin-
ion, we affirm in part and reverse in part. We agree
with the district court that the parent corporation had
sufficient rights in its subsidiary’s property to support
its expropriation claim. But because the subsidiary’s
expropriation claim is neither “wholly insubstantial”
nor “frivolous”—this Circuit’s standard for surviving a
motion to dismiss in an FSIA case—the district court
should have allowed that claim to proceed. And given
that the subsidiary’s commercial activity had no “direct
effect” in the United States, which the FSIA requires
to defeat foreign sovereign immunity, the district court
should have granted the motion to dismiss with respect
to that claim.

I

For more than half a century, Oklahoma-based
Helmerich & Payne International Drilling Co. (H&P-
IDC) successfully operated an oil-drilling business in
Venezuela through a series of subsidiaries. Incorpo-
rated under Venezuelan law, the most recent subsidi-
ary, Helmerich & Payne de Venezuela (H&P-V), pro-
vided drilling services for the Venezuelan government.
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Having nationalized its oil industry in the mid-70s,
Venezuela now controls exploration, production, and
exportation of oil through two state-owned corpora-
tions: Petréleos de Venezuela, S.A. (PDVSA) and
PDVSA Petroéleo, known collectively as PDVSA. From
its creation in 1975 through 2010, PDVSA depended on
H&P-V’s highly valuable and rare drilling rigs because
they were capable of reaching depths of more than four
miles. Those rigs were originally purchased by H&P-
IDC and then transferred to its subsidiary H&P-V. At
issue here are ten contracts executed in 2007 between
H&P-V and PDVSA, each involving one of these rigs—
nine in Venezuela’s eastern region and one in the west.
The contracts initially covered periods ranging from
five months to one year, though all were subsequently
extended.

Soon after signing the contracts, PDVSA fell sub-
stantially behind in its payments. By August 2008, un-
paid invoices totaled $63 million. PDVSA never denied
its contractual debt; quite to the contrary, it repeatedly
reassured H&P-V that payment would be forthcoming.
But no payments were made, and after overdue receiv-
ables topped $100 million, H&P-V announced in Janu-
ary 2009 that it would not renew the contracts absent
“an improvement in receivable collections.” Compl.
Y 50 (internal quotation marks omitted). By November
of that year, H&P-V had fulfilled all of its contractual
obligations, disassembled its drilling rigs, and stacked
the equipment in its yards pending payment by
PDVSA.

PDVSA made no further payments. Instead, on
June 12, 2010, PDVSA employees, assisted by armed
soldiers of the Venezuelan National Guard, blockaded
H&P-V’s premises in western Venezuela, and then did
the same to the company’s eastern properties on June
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13 and 14. PDVSA acknowledged that it erected the
blockade to “prevent H&P-V from removing its rigs
and other assets from its premises, and to force H&P-V
to negotiate new contract terms immediately.” Id. § 63.

In the wake of the blockade, PDVSA issued a se-
ries of press releases that are central to H&P-V’s ex-
propriation claim. The first, issued on June 23, stated
that “[t]he Bolivarian Government, through [PDVSA
had] nationalized 11 drilling rigs belonging to the com-
pany Helmerich & Payne[], a U.S. transnational firm.”
Id. § 65. A second press release, dated June 25, de-
clared that PDVSA’s “workers are guarding the drills”
and that:

The nationalization of the oil production drilling
rigs from the American contractor H&P not on-
ly will result in an increase of oil and gas pro-
duction in the country, but also in the release of
more than 600 workers and the increase of new
sources of direct and indirect employment in
the hydrocarbon sector.

Id. § 66. The June 25 release also “emphatically re-
ject[ed] statements made by spokesmen of the Ameri-
can empire—traced [sic] in our country by means of the
oligarchy.” Id. Y 108 (alterations in original). Another
press release, this one undated, stated that the nation-
alization would “guarantee that the drills will be oper-
ated by PDVSA as a company of all Venezuelans, ...
ensur[ing] the rights of former employees of H&P, who
a year ago were exploited and then dismissed by this
American company, but now they will become part of
PDVSA.” Id. § 109.

On June 29, more than two weeks after the block-
ade began, the Venezuelan National Assembly issued
an official “Bill of Agreement” declaring H&P-V’s



5a

property to be “of public benefit and good” and recom-
mending that then-President Hugo Chavez promulgate
a Decree of Expropriation. Id. § 4. President Chavez
issued the decree, which emphasized that “the availa-
bility of drilling equipment [such as H&P-V’s] is very
low both in the country and at world level, and the lack
thereof would affect [Venezuela’s national oil drilling]
Plan.” Id. {9 4, 19 (alterations in original). The decree
directed PDVSA to take “forcible” possession of H&P-
V’s drilling rigs and other property. Id. § 4. In re-
sponse, PDVSA, having already taken possession of the
property, issued a press release on July 2, which stated
that H&P-V’s rigs “are specialized drills we need for
more complex sites” and “will be very useful.” Id.  20.

That same day, Jesus Graterol, president of the
Venezuelan National Assembly’s Committee on Energy
and Mines, criticized opponents of the nationalization
for acting “in accordance with the instructions of the
[U.S.] Department of State” and trying to “subsidize
the big business transnational corporations, so that
they can promote what they know best to do, which is
war ... through the large military industry[] of the Em-
pire and its allies.” Id. § 105 (first alteration in origi-
nal). Rafael Ramirez, Venezuela’s Minister of Energy
and Petroleum and PDVSA’s President, led a political
rally at H&P-V’s eastern site and declared:

The company Helmerich & Payne has operated
in our country for many years. Today, the
Revolutionary Government took control over
that company. You have been here guarding
assets that now belong to the Venezuelan
State. I acknowledge and appreciate your con-
stant watch in order to protect the people’s in-
terests. Revolutionary salutation: Socialist Na-
tion or Death. We shall be victorious!
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Id. § 5 (ellipses omitted). Ramirez also referred to
H&P-V as an “American company” with “foreign gen-
tlemen investors” and Venezuelan workers who would
now “become part of [PDVSA’s] payroll.” Id. As
Ramirez predicted, PDVSA now uses H&P-V’s rigs
and other assets in its state-owned drilling business.

Supposedly to compensate H&P-V for the expro-
priated property, PDVSA filed two eminent domain
actions in Venezuelan courts. H&P-V has yet to re-
ceive service of process in the first proceeding, and the
second has been stayed indefinitely. Believing that
these proceedings are unlikely to result in adequate re-
lief, H&P-V and its American parent, H&P-IDC, filed a
two-count complaint under the FSIA in the United
States District Court for the District of Columbia. The
first count, brought against PDVSA and Venezuela, al-
leges a taking of property in violation of international
law and asserts jurisdiction under the FSIA’s expro-
priation exception. The second count, brought only
against PDVSA, alleges breach of the ten drilling con-
tracts and asserts jurisdiction under the statute’s com-
mercial activity exception.

Venezuela and PDVSA moved to dismiss on the
grounds that neither FSIA exception applies and that
the act-of-state doctrine, under which American courts
“will not question the validity of public acts (acts jure
vmperit) performed by other sovereigns within their
own borders,” Republic of Austria v. Altmann, 541
U.S. 677, 700 (2004), bars the suit altogether. Before
the district court could decide this motion, the parties
filed a joint stipulation in which they agreed to brief
four threshold issues:

1. Whether, for purposes of determining if a “tak-
ing in violation of international law” has oc-
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curred under the FSIA’s expropriation excep-
tion, H&P-V is a national of Venezuela under
international law;

2. Whether H&P-IDC has standing to assert a
taking in violation of international law on the
basis of Venezuela’s expropriation of H&P-V’s
property;

3. Whether plaintiffs’ expropriation claims are
barred by the act-of-state doctrine, including
whether this defense may be adjudicated prior
to resolution of Venezuela’s challenges to the
court’s subject matter jurisdiction; and

4. Whether, for purposes of determining the ap-
plicability of the FSIA’s commercial activity
exception, plaintiffs have sufficiently alleged a
“direct effect” in the United States within the
meaning of that provision.

The district court resolved the first question in
Venezuela’s favor but sided with Helmerich & Payne
on the other three. Venezuela and PDVSA now appeal,
reiterating arguments they made in the district court.
H&P-V cross-appeals on the first question. We review
de novo a district court’s resolution of a motion to dis-
miss for lack of jurisdiction under the FSIA. See de
Csepel v. Republic of Hungary, 714 F.3d 591, 597 (D.C.
Cir. 2013). Critically, moreover, “we must accept as
true all material allegations of the complaint, drawing
all reasonable inferences from those allegations in
plaintiffs’ favor.” Id. (internal quotation marks omit-
ted).

IT

The FSTA “establishes a comprehensive framework
for determining whether a court in this country, state
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or federal, may exercise jurisdiction over a foreign
state.” Republic of Argentina v. Weltover, Inc., 504
U.S. 607, 610 (1992). The Act provides that “a foreign
state shall be immune from the jurisdiction of the
courts of the United States and of the States,” 28
U.S.C. § 1604 (emphasis added), unless one of several
exceptions applies, id. §§ 1605-07. H&P-V and H&P-
IDC invoke the expropriation exception for their tak-
ings claim. H&P-V invokes the commercial activity ex-
ception for its breach of contract claim. We address
each in turn.

Expropriation Exception

This exception, contained in FSIA section
1605(a)(3), denies foreign sovereign immunity “in any
case ... in which rights in property taken in violation of
international law are in issue.” 28 U.S.C. § 1605(2)(3).
According to Venezuela, the exception is inapplicable
here for two reasons. First, as a Venezuelan national,
H&P-V may not claim a taking in violation of interna-
tional law. Second, under generally applicable corpo-
rate law principles, H&P-IDC has no “rights in proper-
ty” belonging to its subsidiary and thus lacks standing.

In deciding a motion to dismiss for lack of jurisdic-
tion, we are mindful of the distinction between jurisdic-
tion—a court’s constitutional or statutory power to de-
cide a case—and ultimate success on the merits. As the
Supreme Court has explained, “[jlurisdiction ... is not
defeated ... by the possibility that the averments [in a
complaint] might fail to state a cause of action on which
petitioners could actually recover.” Bell v. Hood, 327
U.S. 678, 682 (1946). What plaintiffs must allege to
survive a jurisdictional challenge, then, “is obviously
far less demanding than what would be required for the
plaintiff’s case to survive a summary judgment motion”
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or a trial on the merits. Agudas Chasidei Chabad of
U.S. v. Russian Federation, 528 ¥.3d 934, 940 (D.C.
Cir. 2008). In an FSIA case, we will grant a motion to
dismiss on the grounds that the plaintiff has failed to
plead a “taking in violation of international law” or has
no “rights in property ... in issue” only if the claims are
“wholly insubstantial or frivolous.” Id. at 943. A claim
fails to meet this exceptionally low bar if prior judicial
decisions “inescapably render the claim[] frivolous” and
“completely devoid of merit.” Hagans v. Lavine, 415
U.S. 528, 538, 543 (1974). “[Plrevious decisions that
merely render claims of doubtful or questionable merit
do not render them insubstantial” for jurisdictional
purposes. Id. at 538. Applying this standard to the
present case, and viewing the complaint “in the light
most favorable to the plaintiff,” Sachs v. Bose, 201 F.2d
210, 210 (D.C. Cir. 1952), we first consider whether
H&P-V has asserted a non-frivolous international ex-
propriation claim and then ask whether H&P-IDC has
“put its rights in property in issue in a non-frivolous
way,” Chabad, 528 F.3d at 941.

As to the first inquiry, the parties begin on common
ground. All agree that for purposes of international
law, “a corporation has the nationality of the state un-
der the laws of which the corporation is organized,” Re-
statement (Third) of Foreign Relations Law § 213
(1987), and that generally, a foreign sovereign’s expro-
priation of its own national’s property does not violate
international law, United States v. Belmont, 301 U.S.
324, 332 (1937). The Supreme Court has summarized
the latter principle, known as the “domestic takings
rule,” this way: “What another country has done in the
way of taking over property of its nationals, and espe-
cially of its corporations, is not a matter for judicial
consideration here. Such nationals must look to their
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own government for any redress to which they may be
entitled.” Id.

According to Venezuela, the domestic takings rule
ends this case because H&P-V, as a Venezuelan nation-
al, may not seek redress in an American court for
wrongs suffered in its home country. This argument
has a good deal of appeal. Having freely chosen to in-
corporate under Venezuelan law, H&P-V operated in
that country for many years and reaped the benefits of
its choice, including several extremely lucrative con-
tracts with the Venezuelan government. Given this,
and especially given that H&P-V expressly agreed that
these contracts would be governed by Venezuelan law
in Venezuelan courts, one might conclude that H&P-V
should live with the consequences of its bargain.

According to H&P-V, however, this case is not so
simple. It argues that Venezuela has unreasonably dis-
criminated against it on the basis of its sole sharehold-
er’s nationality, thus implicating an exception to the
domestic takings rule. In support, H&P-V cites Banco
Nacional de Cuba v. Sabbatino, 307 F.2d 845, 861 (2d
Cir. 1962), in which the Second Circuit determined that
the Cuban government’s expropriation of a Cuban cor-
poration’s property qualified as a taking in violation of
international law. More than 90% of the Cuban corpo-
ration’s shares were owned by Americans, and the offi-
cial expropriation decree “clearly indicated that the
property was seized because [the corporation] was
owned and controlled by Americans.” Id. This, the
Second Circuit held, justified disregarding the domestic
takings rule: “When a foreign state treats a corpora-
tion in a particular way because of the nationality of its
shareholders, it would be inconsistent for [the court] in
passing on the validity of that treatment to look only to
the nationality of the corporate fiction.” Id. (internal
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quotation marks omitted). Although the Supreme
Court vacated this decision on other grounds, the Sec-
ond Circuit later reiterated “with emphasis” its deci-
sion to disregard the domestic takings rule in the face
of Cuba’s anti-American discrimination. Banco
Nacional de Cuba v. Farr, 383 F.2d 166, 185 (2d Cir.
1967).

H&P-V also relies on the most recent Restatement
of Foreign Relations Law, which recognizes discrimina-
tory takings as a violation of international law. Specifi-
cally, section 712 suggests that “a program of taking
that singles out aliens generally, or aliens of a particu-
lar nationality, or particular aliens, would violate inter-
national law.” Restatement (Third) of Foreign Rela-
tions Law § 712 cmt. f. (1987). “Discrimination,” the
Restatement continues, “implies unreasonable distinc-
tion,” and so “[t]Jakings that invidiously single out prop-
erty of persons of a particular nationality would be [dis-
criminatory],” whereas “classifications, even if based on
nationality, that are rationally related to the state’s se-
curity or economic policies might not be [discriminato-
ry]” and thus not in violation of international law. Id.
(emphasis added). The reporter’s notes to section 712
cite Sabbatino as an example of a discriminatory tak-
ing, explaining that Cuba’s express “purpose was to re-
taliate against United States nationals for acts of their
Government, and was directed against United States
nationals exclusively.” Id. § 712 reporter’s note 5.

H&P-V insists that its complaint, which emphasiz-
es the Venezuelan government’s well-known anti-
American sentiment, as well as PDVSA’s statements
decrying the “American empire,” successfully pleads a
discriminatory takings claim. For its part, Venezuela
urges us not to “be the first to revive the overturned
Second Circuit precedent” because “there is no interna-
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tionally recognized exception—based on ‘discrimina-
tion’ or otherwise—to the domestic takings rule.”
Defs.” Cross Br. 28, 30. Dated and uncited as it may be,
however, Sabbatino remains good law. See Farr, 383
F.2d at 166 (affirming Sabbatino’s discriminatory tak-
ings rationale “with emphasis”). Although “we are not
bound by the decisions of other circuits,” Dissent at 3
(emphasis added), we may “of course ... find the rea-
sons given for such [decisions] persuasive,” Northwest
Forest Resource Council v. Dombeck, 107 F.3d 897, 900
(D.C. Cir. 1997) (quoting James Moore et al., Moore’s
Federal Practice | 0.402 (2d ed. 1996))—especially
where, as here, our circuit has yet to consider the issue.
Moreover, neither Venezuela nor the dissent cites any
decision from any circuit that so completely forecloses
H&P-V’s diseriminatory takings theory as to “inescap-
ably render the claim[] frivolous” and “completely de-
void of merit.” Hagans, 415 U.S. at 538 (emphases
added). Given this, and given the Restatement’s
recognition of discriminatory takings claims, we believe
that H&P-V has satisfied this Circuit’s forgiving stand-
ard for surviving a motion to dismiss in an FSIA case.

Alternatively, Venezuela claims that even if inter-
national law recognizes discriminatory takings, “plain-
tiffs have failed to plead facts to support it” because
“the motivation for the expropriation was Venezuela’s
need for H&P-V’s uniquely powerful rigs.” Defs.” Br.
31. As it points out, the official decrees cited only the
scarcity of these powerful rigs as the reason for the ex-
propriation. The Bill of Agreement, for example, de-
clared H&P-V’s drilling rigs necessary for Venezuela’s
“public benefit and good,” Compl. § 4, and President
Chavez’s decree stated that “the lack thereof would af-
fect [Venezuela’s national oil drilling] Plan,” id. § 19 (al-
teration in original). Based on these statements, it may
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well be, as the Restatement puts it, that the taking was
“rationally related to [Venezuela’s] security or econom-
ic policies.” Restatement (Third) of Foreign Relations
Law § 712 emt. f (1987).

Other statements, however, went well beyond
Venezuela’s economic and security needs and could be
viewed as demonstrating “unreasonable distinction”
based on nationality. Id. PDVSA’s press release re-
ferred to the “American empire,” Compl. § 108, and a
National Assembly member warned that opponents of
the expropriation were supporting America’s mission of
“war[] ... through the large military industry[] of the
Empire and its allies,” id. § 105. At this stage of the
litigation, where we view the complaint “in the light
most favorable to the plaintiff,” Sachs, 201 F.2d at 210,
these statements are sufficient to plead a “non-
frivolous” discriminatory takings claim, Chabad, 528
F.3d at 941.

We turn next to Venezuela’s argument that H&P-
IDC may not invoke the F'SIA’s expropriation excep-
tion because it has no rights in H&P-V’s property. By
its terms, the expropriation exception applies only to
plaintiffs having “rights in property” taken in violation
of international law. Moreover, and quite apart from
the FSIA, plaintiffs must demonstrate Article III
standing by asserting their “own legal rights and inter-
ests” rather than resting “claim[s] to relief on the legal
rights or interests of third parties.” Warth v. Seldin,
422 U.S. 490, 499 (1975). The “shareholder standing
rule” is an example of this latter principle. Because
corporations are legally distinct from their sharehold-
ers, the rule “prohibits shareholders from initiating ac-
tions to enforce the rights of the corporation unless the
corporation’s management has refused to pursue the
same action for reasons other than good-faith business
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judgment.” Franchise Tax Board of California v. Al-
can Aluminium Limited, 493 U.S. 331, 336 (1990).
Combining both of these principles, Venezuela argues
that as a mere shareholder, H&P-IDC has no rights in
the property of its subsidiary and thus lacks standing.

In support of this argument, Venezuela relies al-
most entirely on Dole Food Co. v. Patrickson, 538 U.S.
468 (2003), an FSIA case in which the Supreme Court
held that “[a] corporate parent which owns the shares
of a subsidiary does not, for that reason alone, own or
have legal title to the assets of the subsidiary.” Id. at
475. This, according to Venezuela, means that “in en-
acting the FSTA, Congress specifically intended that
basic corporate law concepts inform the interpretation
of the statute,” Defs.” Opening Br. 23, and thus “rights
in property” must mean corporate ownership.

Contrary to Venezuela’s assertion, however, Dole
Food does not represent a wholesale incorporation of
corporate law into the FSIA. The issue in that case
was whether a corporate subsidiary qualified as an in-
strumentality of a foreign state under the FSIA where
the foreign state did not own a majority of the subsidi-
ary’s shares but did own a majority of the corporate
parent’s shares. Dole Food Co., 538 U.S. at 471. An-
swering that question in the negative, the Court fo-
cused on FSIA section 1603(b)(2), which defines “in-
strumentality” as “an organ of a foreign state or politi-
cal subdivision thereof, or a majority of whose shares or
other ownership interest is owned by a foreign state or
political subdivision thereofl.]” Id. at 473. Given this
definition, the Court refused to “ignore corporate for-
malities” not because the FSIA generally incorporates
corporate law principles, but because section 1603(b)(2)
expressly “speaks of ownership.” Id. at 474.
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By contrast, FSIA section 1605(a)(3), the expropri-
ation exception, speaks only of “rights in property”
generally, not ownership in shares. The Supreme
Court’s analysis of another FSTA exception is instruc-
tive. In Permanent Mission of India to the United Na-
tions v. City of New York, the Court examined the
FSIA’s abrogation of sovereign immunity in cases in-
volving “rights in immovable property situated in the
United States.” 551 U.S. 193, 197 (2007) (quoting 28
U.S.C. § 1605(a)(4)). An instrumentality of the Indian
government argued that the F'SIA “limits the reach of
the exception to actions contesting ownership or pos-
session.” Id. Seeing no such limitation in the statute’s
text, the Court concluded that “the exception focuses
more broadly on ‘rights in’ property.” Id. at 198.

So too here. The expropriation exception requires
only that “rights in property ... are in issue,”
§ 1605(a)(3), and we have recognized that corporate
ownership aside, shareholders may have rights in cor-
porate property. In Ramirez de Arellano v. Wein-
berger, for example, we considered whether an Ameri-
can citizen, the sole shareholder of three Honduran
corporations, had a “cognizable property interest” in
land owned by the Honduran corporations and seized
by the United States government. 745 F.2d 1500, 1517
(D.C. Cir. 1984), cert. granted, judgment vacated on
other grounds, 471 U.S. 1113 (1985). Whether Ramirez
had property rights in the land, we held, “does not turn
on whether certain rights which may belong only to the
Honduran corporation may be asserted ‘derivatively’
by the sole United States shareholders.” Id. at 1516.
Instead, property rights depend upon whether the
shareholders have “rights of their own, which exist by
virtue of their exclusive beneficial ownership, control,
and possession of the properties and businesses alleg-
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edly seized.” Id. We thus concluded that notwithstand-
ing corporate ownership, Ramirez had property rights
in the Honduran property that he “personally con-
trolled and managed ... for over 20 years.” Id. at 1520.
“The corporate ownership of land and property,” we
held, “does not deprive the sole beneficial owners—
United States citizens—of a property interest.” Id. at
1518; see also Bangor Punta Operations, Inc. v. Bangor
& A. R. Co., 417 U.S. 703, 713 (1974) (rejecting the ar-
gument that, in assessing standing, courts “may not
look behind the corporate entity to the true substance
of the claims and the actual beneficiaries”).

Our dissenting colleague questions the precedential
value of Ramirez because it was vacated by the Su-
preme Court on other grounds. Dissent at 4-5. But we
have held that “[w]hen the Supreme Court vacates a
judgment of this court without addressing the merits of
a particular holding in the panel opinion, that holding
‘continue[s] to have precedential weight, and in the ab-
sence of contrary authority, we do not disturb’ it.”
United States v. Adewani, 467 F.3d 1340, 1342 (D.C.
Cir. 2006) (quoting Action Alliance of Senior Citizens
of Greater Philadelphia v. Sullivan, 930 F.2d 77, 83
(D.C. Cir. 1991)). Because the Supreme Court did not
address Ramirez’s holding that the shareholders had
property rights in their corporation’s assets, but in-
stead vacated and remanded in light of the U.S. mili-
tary’s subsequent withdrawal of all personnel and facil-
ities from the plaintiffs’ land, De Arellano v. Wein-
berger, 7188 F.2d 762, 764 (D.C. Cir. 1986) (en banc) (per
curiam); see Weinberger v. Ramirez de Arellano, 471
U.S. 1113 (1985), that holding continues to have “prece-
dential weight,” Adewani, 467 F.3d at 1342.

The dissent argues that even if Ramirez continues
to have force, it “is not genuinely on point” because it
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concerned property rights arising from the constitu-
tion’s due process clause. Dissent at 5. But as dis-
cussed above, the FSIA’s expropriation exception “fo-
cuses ... broadly on ‘rights in’ property,” Permanent
Mission, 551 U.S. at 198 (emphasis added), and its text
imposes no limitation on the source of those rights.

Ramarez is especially persuasive in this case be-
cause H&P-IDC, like the American citizen in Ramirez,
was the foreign subsidiary’s sole shareholder. Moreo-
ver, H&P-IDC provided the rigs central to this dispute,
Compl. 9 9, 129-32, and as a result of the expropria-
tion, has suffered a total loss of control over its subsidi-
ary, which has ceased operating as an ongoing enter-
prise because all of its assets were taken, Compl. {9 75,
81-82. Under these circumstances, H&P-IDC has “put
its rights in property in issue in a non-frivolous way.”
Chabad, 528 F.3d at 941. No more is required to sur-
vive a motion to dismiss under the FSIA. See id. (“non-
frivolous contentions” of rights in property suffice to
survive a motion to dismiss).

One final point. In the district court, Venezuela
urged dismissal of Helmerich & Payne’s expropriation
claims pursuant to the act-of-state doctrine, which
“precludes the courts of this country from inquiring in-
to the validity of the public acts a recognized foreign
sovereign power committed within its own territory.”
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398,
401 (1964). The district court never reached the issue,
opting instead to determine “whether subject-matter
jurisdiction exists under the FSIA before deciding
whether to dismiss the case under the act of state doc-
trine.” Helmerich & Payne International Drilling Co.
v. Bolivarian Republic of Venezuela, 971 F. Supp. 2d
49, 63 (D.D.C. 2013). Acknowledging that the district
court’s decision is not subject to interlocutory appeal,
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see, e.g., Transamerica Leasing, Inc. v. La Republica
de Venezuela, 200 F.3d 843, 855 (D.C. Cir. 2000), Vene-
zuela urges us to exercise pendant jurisdiction over this
claim. But we “exercise such jurisdiction sparingly”
and are especially reluctant to do so where “an issue ...
might be mooted or altered by subsequent district
court proceedings.” Id. Here, Helmerich & Payne’s
expropriation claims could well fail at the summary
judgment stage or following trial on the merits, thus
mooting the act-of-state issue. Given this, we think it
best not to exercise pendant jurisdiction over Venezue-
la’s act-of-state claim.

Commercial Activity Exception

This brings us, finally, to H&P-V’s argument that
the F'SIA’s commercial activity exception extends to its
breach of contract claim against PDVSA. This excep-
tion, contained in section 1605(a)(2), nullifies foreign
sovereign immunity in any case

in which the action is based upon a commercial
activity carried on in the United States by the
foreign state; or upon an act performed in the
United States in connection with a commercial
activity of the foreign state elsewhere; or upon
an act outside the territory of the United
States in connection with a commercial activity
of the foreign state elsewhere and that act
causes a direct effect in the United States.

28 U.S.C. § 1605(a)(2)(emphases added). Because this
case involves a contract executed and performed out-
side the United States, our analysis focuses on the ex-
ception’s third clause—specifically, whether Venezue-
la’s breach of the drilling contracts “cause[d] a direct
effect in the United States.” Id. A direct effect “is one
which has no intervening element, but, rather, flows in
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a straight line without deviation or interruption.”
Princz v. Federal Republic of Germany, 26 F.3d 1166,
1172 (D.C. Cir. 1994). H&P-V alleges three such effects.

First, relying on our decision in Cruise Connec-
tions Charter Management v. Canada, 600 F.3d 661
(D.C. Cir. 2010), H&P-V argues that its contracts with
third-party vendors in the United States, made pursu-
ant to the drilling contracts, constitute a direct effect.
In Cruise Connections, we found a “direct effect”
where the Royal Canadian Mounted Police (RCMP)
cancelled a contract with a U.S. corporation to provide
cruise ships during the 2010 Winter Olympics. Id. at
662. H&P-V argues that just as in Cruise Connections,
where the RCMP contract “required ... subcontract[s]
with two U.S.-based cruise lines,” id., its agreements
with PDVSA required contracts with U.S.-based com-
panies for various drilling rig parts. PDVSA responds
that even if H&P-V subcontracted with U.S. vendors,
nothing in the drilling contracts obligated them to do
S0.

We need not resolve this dispute, however, because
even assuming that the drilling contracts required sub-
contracts with American companies, those contracts
had no direct effect in the United States. Our holding
in Cruise Connections rested not on the mere for-
mation of third-party contracts in the United States,
but rather on “losses caused by the termination of [the]
contract with [Royal Canadian Mounted Police].”
Cruise Connections, 600 F.3d at 664 (emphases added);
see also 1d. at 666 (noting that the “alleged breach re-
sulted in the direct loss of millions of dollars worth of
business in the United States.”). Here, H&P-V con-
cedes that none of the third-party contracts was
breached. Compl. 19 126-128, 135. As a result, no loss-
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es, and therefore no “direct effect,” occurred in the
United States.

We are unpersuaded by H&P-V’s argument that its
inability to renew the third-party contracts constitutes
a direct effect caused by PDVSA’s breach. Pls.” Br. 62.
As noted above, H&P-V had already performed all of
its obligations under the existing third-party contracts.
Its claim of third-party loss is therefore based on ex-
pected loss from future contracts that H&P-V says it
would have entered into had PDVSA renewed its own
contracts with H&P-V instead of breaching them. But
H&P-V makes no allegation that PDVSA had an obli-
gation to renew its contracts. See Compl. § 33 (“All ten
contracts ... expired at the conclusion of an agreed-
upon period unless the parties agreed to an extension
or an extension occurred by the contract’s original
terms.”). Accordingly, any losses to third parties based
on expected future contracts were not a direct effect of
PDVSA'’s breach, but rather of PDVSA’s contractually
permitted decision not to renew its agreement with
H&P-V.

Contrary to H&P-V’s argument, Kirkham v. Socié-
té Air France, 429 F.3d 288 (D.C. Cir. 2005), does not
require a different result. Kirkham involved the com-
mercial activity exception’s first clause. See id. at 290.
H&P-V invokes the exception’s third clause, under
which the “direct effect” in the United States must
arise from the foreign state’s allegedly unlawful act—
here, the breach of contract. See Republic of Argentina
v. Weltover, 504 U.S. 607, 609 (1992) (examining
“whether the Republic of Argentina’s default on certain
bonds” had a direct effect in the United States).

Relying on the Supreme Court’s decision in Repub-
lic of Argentina v. Weltover, 504 U.S. 607 (1992), H&P-
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V claims a second effect in the United States: that
PDVSA made payments to Helmerich & Payne’s Okla-
homa bank account. In Weltover, Argentina had issued
bonds providing for payment through a currency trans-
fer on the London, Frankfurt, Zurich, or New York
markets at the discretion of the creditor. Id. at 609-10.
Two Panamanian bondholders demanded payment in
New York, and when Argentina failed to pay, brought
suit in the United States, claiming jurisdiction under
the commercial activity exception. Id. at 610. The
Court had “little difficulty” finding a direct effect be-
cause, as a result of Argentina’s failure to meet its
payment obligations, a contractually required payment
into an American bank was not made. Id. at 618-19.
Relying on Weltover, H&P-V emphasizes that both the
eastern and western contracts permitted PDVSA to
pay a portion of invoiced amounts in U.S. dollars into an
American bank—indeed, PDVSA ultimately paid $65
million this way. Compl. § 44. As in Weltover, then,
PDVSA’s breach meant that money “that was supposed
to have been delivered to [an American] bank for de-
posit was not forthcoming.” 504 U.S. at 619. But as
PDVSA points out, the contracts gave H&P-V no pow-
er to demand payment in the United States. Rather,
under both the eastern and western contracts, PDVSA
could choose to deposit payments in bolivars in Vene-
zuelan banks whenever, in its “exclusive discretion”
and “judgment,” it “deem[ed] it discretionally conven-
ient.” Compl. 19 78, 85, 82.

This case presents facts akin to those we examined
in Goodman Holdings v. Rafidain Bank, 26 F.3d 1143,
1144 (D.C. Cir. 1994), in which an Iraqi bank failed to
pay on letters of credit, and the payee claimed that the
bank’s prior payments from its accounts in the United
States constituted a direct effect. We rejected this con-
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tention because pursuant to the letters of credit, Iraq
“might well have paid ... from funds in United States
banks but it might just as well have done so from ac-
counts located outside of the United States.” Id. at
1146-47. Such unlimited discretion, we concluded,
meant that unlike in Weltover, no money was “‘sup-
posed’ to have been paid” in the United States. Id. at
1146 (quoting Weltover, 504 U.S. at 608). In other
words, where, as here, the alleged effect depends solely
on a foreign government’s discretion, we cannot say
that it “flows in a straight line without deviation or in-
terruption.” Princz, 26 F.3d at 1172.

Finally, relying on McKesson Corp. v. Islamic Re-
public of Iran, 52 F.3d 346 (D.C. Cir. 1995), H&P-V
contends that PDVSA’s breach halted a flow of com-
merce between Venezuela and the United States, thus
causing a direct effect. McKesson, an American corpo-
ration, alleged that the Iranian government had illegal-
ly divested it of its investment in a dairy located in
Iran. Foremost-McKesson, Inc. v. Islamic Republic of
Iran, 905 F.2d 438, 441 (D.C. Cir. 1990). In doing so, we
concluded, Iran halted a “constant flow of capital, man-
agement personnel, engineering data, machinery,
equipment, materials and packaging, between the
United States and Iran to support the operation of [the
dairy],” thereby causing a direct effect. Id. at 451.
H&P-V insists that the same is true here. We think
not. Iran’s actions in “freezing-out American corpora-
tions in their ownership of [the dairy]” had the direct
and immediate effect of halting a flow of resources and
capital between the United States and Iran. Id. By
contrast, any interruptions in commerce between the
United States and PDVSA flowed immediately not
from PDVSA’s breach of contract, but rather from
Helmerich & Payne’s decision to cease business in Ven-
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ezuela. And, given that the contracts were for set peri-
ods of time ranging from five months to one year, there
was no guarantee of future business between
Helmerich & Payne and PDVSA beyond those con-
tracts.

ITI

We affirm the district court’s denial of Venezuela’s
motion to dismiss H&P-IDC’s expropriation claim. In
all other respects, we reverse and remand for further
proceedings consistent with this opinion.

So ordered.

SENTELLE, Senior Circuit Judge, dissenting in
part and concurring in part: I will not reiterate the
facts in this controversy, as the careful opinion of the
majority sets them forth in necessary detail and with
inerrant accuracy. Further, I fully concur in the major-
ity’s discussion and conclusion concerning the issues
related to the commercial activity exception set forth in
28 U.S.C. § 1605(a)(2). However, despite my general
agreement with the majority’s exposition of the facts
underlying the claim for expropriation, I dissent from
the conclusion that those facts bring this case within
the expropriation exception set forth in 28 U.S.C.
§ 1605(a)(3).

As the majority recognizes, the Foreign Sovereign
Immunities Act (“FSIA”), 28 U.S.C. § 1604, et. seq.,
“‘establishes a comprehensive framework for determin-
ing whether a court in this country, state or federal,
may exercise jurisdiction over a foreign state.” Maj.
Op. at 8 (quoting Republic of Argentina v. Weltover,
Inc., 504 U.S. 607, 610 (1992)). As the majority further
recognizes, “[t]he Act provides that ‘a foreign state
shall be immune from the jurisdiction of the courts of
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the United States and of the States.” Maj. Op. at 8
(emphasis in original) (quoting 28 U.S.C. § 1604).
Therefore, unless the expropriation claim falls within
one of the exceptions set forth in 28 U.S.C. §§ 1605-07,
the district court, and derivatively this court, has no
jurisdiction over the claim. The majority concludes
that claim falls within the exception created by
§ 1605(a)(3). I disagree.

That exception permits the courts of the United
States to exercise jurisdiction “in any case ... in which
rights in property taken in violation of international
law are in issue.” § 1605(a)(3) (emphasis added). The
majority states, Venezuela argues that “as a Venezue-
lan national, H&P-V may not claim a taking in violation
of international law.” Maj. Op. at 8 (emphasis in origi-
nal). Further, “under generally applicable corporate
law principles, H&P-IDC has no ‘rights in property’ be-
longing to its subsidiary and thus lacks standing,” to
bring this action. Maj. Op. at 8. I again look to the ma-
jority’s statement of the facts which acknowledges:
“All [parties] agree that for purposes of international
law, ‘a corporation has the nationality of the state un-
der the laws of which the corporation is organized.”
Maj. Op. at 9 (quoting Restatement (Third) of Foreign
Relations Law § 213 (1987)).

The majority further recognizes “that generally, a
foreign sovereign’s expropriation of its own national’s
property does not violate international law.” Maj. Op.
at 9 (citing United States v. Belmont, 301 U.S. 324, 332
(1937)). This principle is known as the domestic takings
rule, which provides that “[w]hat another country has
done in the way of taking over property of its nationals,
and especially of its corporations, is not a matter for ju-
dicial consideration here. Such nationals must look to
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their own government for any redress to which they
may be entitled.” Belmont, 301 U.S. at 332.

Like the majority, I recognize that Venezuela’s po-
sition in this litigation is that

the domestic takings rule ends this case be-
cause H&P-V, as a Venezuelan national, may
not seek redress in an American court for
wrongs suffered in its home country. This ar-
gument has a good deal of appeal. Having
freely chosen to incorporate under Venezuelan
law, H&P-V operated in that country for many
years and reaped the benefits of its choice, in-
cluding several extremely lucrative contracts
with the Venezuelan government. Given this,
and especially given that H&P-V expressly
agreed that these contracts would be governed
by Venezuelan law in Venezuelan courts, one
might conclude that H&P-V should live with
the consequences of its bargain.

Maj. Op. at 10. Unlike the majority, I believe that Ven-
ezuela’s position is well taken. When appellees chose to
incorporate under Venezuelan law, they bargained for
treatment under Venezuelan law. To extend our exam-
ination of Venezuelan law to adjudicate its fairness ap-
pears to me to violate Venezuela’s sovereignty, the val-
ue protected by the FSIA.

The majority supports its extended examination
with the decision in Banco Nacional de Cuba v. Sab-
batino, 307 F.2d 845, 861 (2d Cir. 1962). While that case
may stand for the proposition that the courts of the
United States can examine the fairness of a foreign
sovereign’s expropriation, I cannot join the majority’s
conclusion that “Sabbatino remains good law.” Maj.
Op. at 12. Perhaps Sabbatino is good law in the Second
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Circuit, but we are not bound by the decisions of other
circuits, and I do not conclude that Sabbatino has ever
been or remains good law in the District of Columbia
Circuit. I would, therefore, conclude that Venezuela’s
reliance on the domestic takings rule is well taken and
should compel the dismissal of Helmerich & Payne’s
expropriation claim for want of jurisdiction.

I would further note that I differ with the majori-
ty’s apparent belief that Venezuela’s reliance upon Dole
Food Co. v. Patrickson, 538 U.S. 468 (2003), is mis-
placed. See Maj. Op. at 14. The majority asserts that
“[c]ontrary to Venezuela’s assertion, ... Dole Food does
not represent a wholesale incorporation of corporate
law into the FSTA.” Id. While this may be literally ac-
curate, it is at least equally accurate that neither Dole
Food nor any other case constitutes a wholesale rejec-
tion of corporate law. As both the majority’s opinion
and mine have recognized, shareholders ordinarily have
no standing to assert claims on behalf of a corporation
for its property.

Neither do I find compelling the majority’s reliance
on two cases from this circuit: Agudas Chasider Cha-
bad of U.S. v. Russian Federation, 528 F.3d 934, 940
(D.C. Cir. 2008), and Ramirez de Arellano v. Wein-
berger, 745 F.2d 1500, 1517 (D.C. Cir. 1984), cert.
granted, judgment vacated on other grounds, 471 U.S.
1113 (1985). Chabad is authority, at most, for the prop-
osition that “[iln an F'SIA case, we will grant a motion
to dismiss on the grounds that the plaintiff has failed to
plead a ‘taking in violation of international law’ or has
no ‘rights in property ... in issue’ only if the claims are
‘wholly insubstantial or frivolous.” Maj. Op. at 9 (quot-
ing Chabad, 528 F.3d at 942) (emphasis in original). As
the plaintiff here has, by reason of the domestic takings
rule, failed to plead a “taking in violation of interna-



27a

tional law,” Chabad supports rather than undermines
Venezuela’s motion for dismissal. 528 F.3d at 943 (em-
phasis added). Ramirez warrants no separate discus-
sion.

I would note first that the judgment in Ramirez
was vacated by the Supreme Court. Weinberger v.
Ramirez de Arellano, 471 U.S. 1113 (1985). As the ma-
jority states,

we have held that, “[w]hen the Supreme Court
vacates a judgment of this court without ad-
dressing the merits of a particular holding in
the panel opinion, that holding ‘continue[s] to
have precedential weight, and in the absence of
contrary authority, we do not disturb’ it.”
United States v. Adewani, 467 F.3d 1340, 1342
(D.C. Cir. 2006) (quoting Action Alliance of
Senior Citizens of Greater Philadelphia v. Sul-
livan, 930 F.2d 77, 83 (D.C. Cir. 1991)).

Maj. Op. at 16. For what it’s worth, I question whether
the language quoted from Adewani and Action Alli-
ance in fact states a holding of this court to the effect
that we are bound by the reasoning of vacated opinions.
Rather, each instance paraphrases language of Justice
Powell quoted in a parenthetical following the quoted
language from Action Alliance. Action Alliance par-
enthetically quoted Justice Powell as stating:

Although a decision vacating a judgment nec-
essarily prevents the opinion of the lower court
from being the law of the case, ... the expres-
sions of the court below on the merits, if not
reversed, will continue to have precedential
weight and, until contrary authority is decided,
are likely to be viewed as persuasive authority
if not the governing law ... .



28a

County of Los Angeles v. Davis, 440 U.S. 625, 646 n.10
(Powell, J., dissenting) (quoted in Action Alliance, 930
F.2d at 83-84). In other words, the prior reasoning of
the court in vacated opinions may be persuasive, even
powerfully persuasive, but I question whether it is
binding precedent.

Be that as it may, Ramirez is not genuinely on
point. Ramirez dealt with the question of whether the
shareholders of a corporation ousted by acts of the
United States government had a property interest
warranting due process protection under the Constitu-
tion. The Ramirez Court had no occasion to consider
whether the statutory waiver of a foreign government’s
sovereign immunity encompasses the sort of second
degree property interest protected against invasion by
our government under the due process concepts of our
Constitution.
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MEMORANDUM OPINION

I. INTRODUCTION

This case involves a longstanding and apparently
formerly productive contractual relationship that has
since broken down. Although Defendants filed motions
to dismiss, subsequent to the filing of those motions all
parties asked, and this Court agreed, to hold those mo-
tions in abeyance so as to first answer four questions
central to the disposition of the motions. This Memo-
randum Opinion addresses those four questions, along
with a motion filed by Plaintiffs asking the Court to
“enforce” the parties’ Joint Stipulation regarding the
handling of the four questions. As detailed below, the
Court’s answers to the questions, and the resolution of
Plaintiffs’ motion, do not fully resolve the motions to
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dismiss, and therefore additional briefing will be neces-
sary on the remaining arguments raised in Defendants’
motions.

II. FACTUAL SUMMARY
A. Issue Background®

Helmerich & Payne International Drilling Co.
(H&P-IDC) is a Delaware-incorporated, Tulsa, Okla-
homa-based corporation that wholly owns the subsidi-
ary Helmerich & Payne de Venezuela, C.A. (H&P-V)
(collectively, Plaintiffs). (Dkt. No. 1, 1Y 2, 9). H&P-V
“is incorporated in Venezuela,” and “had its principal
Venezuelan office in Anaco, Venezuela ....” (Id. § 10).
Plaintiffs are oil and gas drilling companies. (Id. 1Y 9-
10). H&P-V began providing contract oil and gas drill-
ing services in Venezuela in the 1970s; H&P-IDC had
been operating in Venezuela through wholly-owned
subsidiaries since 1954. (See id. § 16). Venezuela’s Su-
perintendent of Foreign Investment, which is part of
the country’s Finance Ministry, issued H&P-V a Com-
pany Qualification Certificate stating the company “is
... considered a FOREIGN COMPANY at all relevant
legal effects.” (Id. 9 100, 102) (capitalization in origi-
nal).

There are three Defendants in this case. One is the
Bolivarian Republic of Venezuela (Venezuela), which of
course is a country on the northern coast of South
America. The other two are entities owned and con-

! Unless specifically noted otherwise, this summary is based
on facts alleged in Plaintiffs’ Complaint, which are presumed true.
(See Dkt. No. 34, at 3 (“The parties stipulate that they shall rely on
no factual evidence, apart from the allegations of the complaint and
documents referenced therein, and no arguments based upon such
evidence, in connection with the resolution of the Initial Issues.”)).



3la

trolled by Venezuela: Petréleos de Venezuela, S.A.
(PDVSA) and PDVSA Petroéleo, S.A. (Petroéleo). (See
1d. § 2). PDVSA and Petroleo are energy corporations
“that by law enjoy a monopoly on Venezuela’s oil re-
serves.” (Id.). Petréleo, a wholly owned subsidiary of
PDVSA, is the exploration and operating arm of
PDVSA. (Id. § 13). The PDVSA Defendants concede
they are agencies or instrumentalities of Venezuela, as
that term is defined at 28 U.S.C. § 1603(b). (See Dkt.
No. 22-1, at 13).

Beginning around 1997, H&P-V provided contract
drilling services exclusively to the PDVSA Defendants
and other entities owned by Venezuela. (See Dkt. No.
1,9 2). H&P-V and Petroleo signed each contract. (See
1d. 19 30, 32). This work involved, among other things,
“the largest, most powerful, and deepest-drilling, land-
based drilling rigs available.” (Id. 1Y 21, 26). At issue
in this litigation are ten “fixed term” drilling contracts
signed in 2007 to be performed by H&P-V on a “day-
rate” basis. (Id. 19 30, 33-35). “The agreed-upon daily
rates for H&P-V ... were partially set forth in U.S. Dol-
lars and partially in Venezuelan currency (‘Bolivars’ or
‘Bolivar Fuertes’).” (Id. § 37) (footnote omitted).
“H&P-V separately invoiced the amounts due in U.S.
Dollars (‘Dollar-based invoices’) and the amounts due in
Venezuelan currency (‘Bolivar-based invoices’).” (Id.
1 38).

Of the ten contracts, one related to drilling in the
western region of Venezuela, and the rest related to
drilling in the eastern region. (Id. 1 39-40). The for-
mer contract required the Dollar-based invoices to be
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paid “in U.S. Dollars in the United States” under cer-
tain conditions. (Dkt. No. 40-3, at 21-22 (§ 18.14)).

2 Specifically, the western drilling contract provides at § 18.14
that:

“If as a result of the exchange control measures estab-
lished by the competent authorities, [H&P-V] is unable
to obtain in a timely fashion the foreign currency re-
quired to perform its obligations abroad related to the
performance of this CONTRACT, [Petroleo] agrees to
pay in United States dollars the portion of the price of
this CONTRACT set in said currency, in accordance
with current regulation, “Norms and Procedures for the
Payment of Foreign Exchange for Construction, Goods
and Services in the Western Division,” for those items
directly associated with the external component pursu-
ant to the results of the corresponding audit. [H&P-V]
shall indicate, for purposes of payment, the bank and ac-
count number where payments are to be made. [H&P-V]
agrees:

a) That the deposits made by [Petréleo] in the refer-
enced accounts will release [Petroéleo] from its obli-
gation to pay the portion of the price set in United
States Dollars to the extent of the deposits made.

b) That it will not request from the commercial bank
or other foreign exchange operators the acquisition
of foreign currency corresponding to the amounts
so, it will immediately return to [Petréleo], in dol-
lars, the amounts that it would have deposited.

¢) That the payment in U.S. dollars, as set forth in this
section, is of a temporary nature and, consequently,
[Petréleo] may pay the portion of the price estab-
lished in US dollars in Bolivars, at the exchange
rate in effect at the place and time of payment,
when, in [Petréleol’s judgment, the grounds that
gave rise to this form of temporary payment have
ceased. In no case shall [Petréleo] recognize ex-
penses for commissions and/or transfers that [H&P-
V1 may incur for purchasing foreign exchange.”
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The remaining nine contracts “were supplemented”
by a 2008 agreement signed by H&P-V and PDVSA,
(Dkt. No. 1, 19 40-41), that required the PDVSA De-
fendants to pay “invoices issued [by H&P-V] corre-
sponding to the contract’s foreign currency component
... in actual dollars at 61% ... abroad in the [Tulsa, Ok-
lahoma] account specified by [H&P-V],” while “the re-
maining portion, 39%, shall be paid in equivalent boli-
vars at the official exchange rate,” (Dkt. No. 40-7, at 2
(19 1-2). “This 2008 agreement reiterated the terms of
an earlier 2003 agreement, which similarly provided for
a set percentage of the PSVSA Defendants’ payments
to be remitted in U.S. Dollars to a bank account in the
United States.” (Dkt. No. 1, § 118). “Thus, under each
of the contracts at issue, the PDVSA Defendants were
required to make payments to H&P-V in U.S. Dollars
directly to H&P-V’s designated bank account at the
Bank of Oklahoma in Tulsa, Oklahoma.” (Id. Y 43).

Around 2007,® the PDVSA Defendants “began sys-
tematically to breach those contracts” in an amount
that eventually amounted to over $32 million in unpaid
invoices. (Seeid. 1Y 6, 56). In January 2009, H&P, Inc.,
the parent company of H&P-IDC, (id. § 9), “announced
it would ‘cease[] operations on rigs as their drilling con-
tracts expire’ and not renew its subsidiary’s contracts
with the PDVSA Defendants absent an ‘improvement
in receivable collections,” (id. § 50). By November
2009, H&P-V had finished its contractually-obligated
work and disassembled its equipment. (See id. § 53).
In 2010, the PDVSA Defendants stopped making pay-

3 The Complaint states both that “[s]tarting in 2007” the
PDVSA Defendants “fell substantially behind in their payments to
H&P-V,” (Dkt. No. 1, § 46), and that they “began” to breach the
contracts at issue “in late 2008 and 2009,” (id. { 6).
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ments altogether. (Id. Y 44, 56). Prior to that, they
“made at least 55 payments totaling roughly $65 million
into H&P-V’s designated bank account in Tulsa,” in ad-
dition to payments made in Bolivars. (See id. § 44).
The PDVSA Defendants and Plaintiffs met in Houston
on May 24, 2010, in an attempt to work out a solution,
but were unsuccessful. (See id. | 55).

Between June 12 and 14, 2010, the PDVSA De-
fendants, with assistance from the Venezuelan National
Guard, “surrounded and unlawfully blockaded” H&P-
V’s business premises in western and eastern Venezue-
la. (Id. Y 3). “PDVSA’s Director of Services expressly
informed H&P-V’s Administrative Manager that De-
fendants intended the blockade to prevent H&P-V from
removing its rigs and other assets from its premises,
and to force H&P-V to negotiate new contract terms
immediately.” (Id. § 63). On June 23, 2010, PDVSA is-
sued a press release stating they had nationalized elev-
en drilling rigs belonging to “Helmerich & Payne (HP),
a U.S. transnational firm.” (Id. ¥ 65). Two days later,
PDVSA issued another press release, which referred to
“[t]he nationalization of the oil production drilling rigs
from the American contractor H&P ... .” (Id. Y 66).

On June 29, 2010, the Venezuelan National Assem-
bly issued a Bill of Agreement declaring H&P-V’s
property to be of public interest, and recommended to
then President Hugo Chavez that he issue a Decree of
Expropriation. (Id. Y9 3-4). That day, President Cha-
vez issued Presidential Decree No. 7532, directing
PDVSA “or its designee affiliate” to seize H&P-V’s
property. (See id. § 4). Also on that same day, the
PDVSA Defendants hired a notary to “conduct a judi-
cial inspection of the rigs and other assets” in the east-
ern (but not western) region of Venezuela. (Id. | 71).
“H&P-V hired a notary to accompany the PDVSA De-
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fendants’ notary; H&P-V’s notary simultaneously per-
formed a rushed and incomplete inspection in the lim-
ited time available that day.” (Id.). The property en-
compasses more than just the drilling rigs, including,
for example, real property, vehicles, and various
equipment. (See id. 1 77-80). At some time after that,
Minister Ramirez, Venezuela’s Minister of Energy and
Petroleum and also President of PDVSA, spoke in
eastern Venezuela at what had been H&P-V’s premises
there about the seizure, referring to H&P-V as an
“American company” with “foreign gentlemen inves-
tors” that would now “become part of the payroll” of
PDVSA. (Id. § 5). On July 1, 2010, Petréleo filed two
eminent domain proceedings in Venezuela, one in the
eastern region and one in the western. (Id. Y 72-73).
In the former, as of September 2011, “H&P-V still has
not been afforded the opportunity to appear,” and in
the latter “those proceedings have not progressed past
the earliest stage of the case.” (Id.). Plaintiffs have re-
ceived no compensation from Venezuela with respect to
the seizure of their drilling rigs and related items. (Id.
1 86).

B. Procedural Background

Plaintiffs filed their Complaint in September 2011
against Defendants under two provisions of the For-
eign Sovereign Immunities Act (F'STA): the commercial
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activities exception® and the expropriation exception.’

(Id. ¥ 1). The Complaint states two counts: Taking in
Violation of International Law, and Breach of Contract.
In three briefs filed separately on August 31, 2012—
two by Venezuela, and one by the PDVSA entities—
Defendants moved to dismiss. (Dkt. Nos. 22-24). Be-
fore opposing the motions to dismiss, Plaintiffs filed a
motion to compel discovery, (Dkt. No. 29), which was
fully briefed but ultimately denied without prejudice
because the parties instead agreed to a Joint Stipula-
tion, (see Dkt. No. 36).

The Joint Stipulation lists four issues raised in the
motions to dismiss, termed the “Initial Issues,” that the
parties “shall brief ... in their next round of briefing
and reserve argument on the additional issues raised in
the motions to dismiss....” (Dkt. No. 36, at 3). The
four Initial Issues are:

4 28 U.S.C. § 1605(a)(2) (“A foreign state shall not be immune
from the jurisdiction of courts of the United States or of the States
in any case ... in which the action is based upon a commercial activ-
ity carried on in the United States by the foreign state; or upon an
act performed in the United States in connection with a commer-
cial activity of the foreign state elsewhere; or upon an act outside
the territory of the United States in connection with a commercial
activity of the foreign state elsewhere and that act causes a direct
effect in the United States.”).

5 28 U.S.C. § 1605(a)(3) (“A foreign state shall not be immune
from the jurisdiction of courts of the United States or of the States
in any case ... in which rights in property taken in violation of in-
ternational law are in issue and that property or any property ex-
changed for such property is present in the United States in con-
nection with a commercial activity carried on in the United States
by the foreign state; or that property or any property exchanged
for such property is owned or operated by an agency or instrumen-
tality of the foreign state and that agency or instrumentality is
engaged in a commercial activity in the United States.”).
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(A) Whether, for purposes of determining
whether a ‘taking in violation of international
law’ has occurred under the expropriation ex-
ception of the Foreign Sovereign Immunities
Act (FSIA), 28 U.S.C. § 1605(a)(3), Plaintiff
Helmerich & Payne de Venezuela C.A. is a na-
tional of Venezuela under international law;

(B) Whether Plaintiffs’ expropriation claims
are barred by the act of state doctrine, includ-
ing the issue whether this defense may be ad-
judicated prior to the resolution of Defendants’
challenges to the Court’s subject matter juris-
diction;

(C) Whether, for purposes of determining the
applicability of the commercial activities excep-
tion of the FSIA, 28 U.S.C. § 1605(a)(2), Plain-
tiffs have sufficiently alleged a ‘direct effect’ in
the United States within the meaning of that
provision; and

(D) Whether Plaintiff Helmerich & Payne In-
ternational Drilling Co. has standing.

(Id. at 3). The Joint Stipulation states that these four
issues “shall be adjudicated solely on the basis of the
Plaintiffs’ allegations (including the materials attached
as exhibits or referenced in the complaint), assuming
the truth of all well-pleaded factual allegations in the
complaint, and construing the complaint in the light
most favorable to Plaintiffs.” (Id. at 2-3). It also states
the following: “The parties stipulate that Plaintiffs
shall brief the Initial Issues in their next round of brief-
ing and reserve argument on the additional issues
raised in the motions to dismiss (the ownership or op-
eration of the expropriated assets, application and en-
forceability of what Defendants refer to as a forum se-
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lection clause, and forum mon conveniens (hereafter
‘Additional Issues’)) until a second phase of briefing on
the motions to dismiss.” (Id. at 3).

Following the agreement on the Joint Stipulation,
the parties completed the briefing on the motions to
dismiss. Shortly thereafter, Plaintiffs filed a motion to
enforce the Joint Stipulation, claiming that the PDVSA
Defendants violated the Joint Stipulation by arguing
“that the Court cannot exercise personal jurisdiction
over the PDVSA Defendants consistent with constitu-
tional due process,” which Plaintiffs state is not among
the four Initial Issues. (See Dkt. No. 45, at 3). Plain-
tiffs ask that portions of the PDVSA Defendants’ Reply
that “contain the constitutional due process argument”
be stricken. (See id. at 5-6). In their Opposition to the
motion to enforce, the PDVSA Defendants argue that
“a due process analysis is directly related to a determi-
nation of direct effect because the FSIA’s commercial
activity exception cannot grant personal jurisdiction
where the Constitution forbids it.” (DKkt. No. 46, at 9).

III. ANALYSIS OF INITIAL ISSUES

The Court will address the four Initial Issues in the
order they appear in the parties’ Joint Stipulation. In
addition, as part of answering the question regarding
whether the Plaintiffs have sufficiently alleged a direct
effect under the relevant FSIA provision, the Court
will resolve Plaintiffs’ motion to enforce.

A. Corporate Nationality of H&P-V

Listed first among the four Initial Issues is the
question of whether H&P-V is considered a national of
Venezuela under international law for the purpose of
determining if a taking in violation of international law
occurred under the expropriation exception of the
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FSIA. Based on the weight of authority reviewed be-
low, this Court concludes that H&P-V is considered a
national of Venezuela under international law.

1. Standard of Review

International law is based on, among other sources,
international conventions, principles of law recognized
by civilized nations, judicial opinions, and reputable
scholarship. Doe v. Exxon Mobil Corp., 6564 F.3d 11, 36-
37 n.23 (D.C. Cir. 2011) (citations omitted). See also
RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW
(the RESTATEMENT) § 103(2) (1987) (“In determining
whether a rule has become international law, substan-
tial weight is accorded to (a) judgments and opinions of
international judicial and arbitral tribunals; (b) judg-
ments and opinions of national judicial tribunals; (c) the
writings of scholars; [and] (d) pronouncements by
states that undertake to state a rule of international
law, when such pronouncements are not seriously chal-
lenged by other states.”). In the absence of an applica-
ble treaty or controlling federal precedent, “resort
must be had to the customs and usages of civilized na-
tions, and, as evidence of these, to the works of jurists
and commentators who by years of labor, research, and
experience have made themselves peculiarly well ac-
quainted with the subjects of which they treat.” The
Paquete Habana, 175 U.S. 677, 700 (1900).

2. Analysis of Relevant Authority

Because no treaty controls the determination of
H&P-V’s nationality, the Court must examine the
sources referenced by the RESTATEMENT § 103(2) to
identify statements by authorities on international law
in this area. A review of key sources from both the in-
ternational and national arenas, and an analysis of their
application to this case, follows.
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a. International Sources

For several decades, the general practice in inter-
national law has been to consider a corporation a na-
tional of the country of its incorporation. This stems in
no small part from the decision of the International
Court of Justice (ICJ) in Case Concerning the Barcelo-
na Traction, Light and Power Co. (Belg. v. Spain) 1970
I.CJ. 3 (Feb. 5) (Barcelona Traction). In Barcelona
Traction, the ICJ stated that “[t]he traditional rule at-
tributes the right of diplomatic protection of a corpo-
rate entity to the State under the laws of which it is in-
corporated and in whose territory it has its registered
office. These two criteria have been confirmed by long
practice and by numerous international instruments.”
Id. § 70. The case also later refers to “the general rule
that the right of diplomatic protection of a company be-
longs to its national State ....” Id. § 93. The case has
been and remains “widely viewed not only as an accu-
rate statement of the law on diplomatic protection of
corporations but a true reflection of customary interna-
tional law.” See U.N. Int’l L. Comm’n, Fourth Report
on Diplomatic Protection, U.N. Doc. A/CN.4/530, at 11
(Mar. 13, 2003), available at http://untreaty.un.org/ilc/
documentation/english/a_cn4_530.pdf.

The ICJ recently revisited Barcelona Traction and
substantially affirmed its earlier decision. See Case
Concerning Ahmadou Sadio Diallo (Republic of Guin-
ea v. Democratic Republic of the Congo) 2007 1.C.J. 582
(May 24) (Diallo). In Diallo, the ICJ stated that since
Barcelona Traction “the Court has not had occasion to
rule on whether, in international law, there is indeed an
exception to the general rule that the right of diplomat-
ic protection of a company belongs to its national State,
which allows for protection of the shareholders by their
own national State by substitution, and on the reach of
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any such exception.” Id. § 87 (quotation marks and ci-
tations to Barcelona Traction omitted). Given the op-
portunity to create such an exception, the ICJ in Dial-
lo, after “having carefully examined State practice and
decisions of international courts and tribunals,” de-
clined to do so, finding that the universe of sources ex-
amined did not reveal, “at least at the present time,”
such an exception. See id. § 89.

In Diallo, the ICJ also stated it was “bound to note
that, in contemporary international law, the protection
of the rights of companies and the rights of their share-
holders, and the settlement of the associated disputes,
are essentially governed by bilateral or multilateral
agreements for the protection of foreign investments,
such as the ... International Centre for Settlement of
Investment Disputes (ICSID)....” Id. § 88. A recent
pronouncement from the ICSID on corporate nationali-
ty, then, is instructive. In Tokios Tokelés v. Ukraine,
the ICSID issued a Decision on Jurisdiction. Case No.
ARB/02/18 (Apr. 29, 2004).° That decision states that
“reference to the state of incorporation is the most
common method of defining the nationality of business
entities under modern [Bilateral Investment Treaties]
and traditional international law.” Id. § 63 (citing
Christoph H. Schreuer, The ICSID Convention: A
Commentary, at 277 (2001)). The ICSID approvingly
cites to Barcelona Traction, calling it “the predominant
approach in international law.” Id. § 70. And the IC-
SID also cites to a treatise that similarly notes that “it
is usual to attribute a corporation to the state under the
laws of which it has been incorporated and to which it

® The decision is available at the following cumbersome url:
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=Ca
sesRH&actionVal=showDoc&docld=DC639_En&caseld=C220.
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owes its legal existence; to this initial condition is often
added the need for the corporation’s head office, regis-
tered office, or its siege social to be in the same state.”
1 OPPENHEIM’S INTERNATIONAL LAW 859-60 (Sir Rob-
ert Jennings and Sir Arthur Watts eds., 9th ed. 1996)
(footnote omitted).

Given that H&P-V was incorporated in Venezuela
and had multiple offices there, including its principal
office in Anaco, a review of relevant international
sources indicates that the company is to be considered a
national of Venezuela. With that in mind, the Court
now turns to national sources to confirm this under-
standing.

b. National Sources

The RESTATEMENT is published by the American
Law Institute, an organization that includes “judges,
legal academicians, and lawyers in independent private
practice, in government, and in law departments of
business and other enterprises.” See RESTATEMENT at
XI. The most recent version of the RESTATEMENT
takes a clear position on corporate nationality in inter-
national law: “For purposes of international law, a cor-
poration has the nationality of the state under the laws
of which the corporation is organized.” Id. § 213. The
comments to § 213 support this clear statement, noting
that “[t]he traditional rule stated in this section, adopt-
ed for certainty and convenience, treats every corpora-
tion as a national of the state under the laws of which it
was created.” Id. emt. c. See also id. emt. d. (“[ A] cor-
poration has the nationality of the state that created it
....7). The RESTATEMENT cites approvingly to Barce-
lona Traction, noting that the case “gave preference to
the state of incorporation over a state with other signif-
icant links, in representing a company against a third
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state.” Id. Reporters’ Notes No. 3. It also rejects the
suggestion that the place of the siége social can be an
alternative basis for corporate nationality under inter-
national law, instead finding that “[i]n practical effect it
is an additional requirement, since jurisdictions using
that standard require that a firm be incorporated in the
state where it has its siege.” Id. cmt. c.

The Supreme Court has cited to § 213 of the RE-
STATEMENT, and the parties dispute the significance of
that citation to this case. See JPMorgan Chase Bank v.
Traffic Stream (BVI) Infrastructure Ltd., 536 U.S. 88,
91-92 (2002). Had the Supreme Court clearly held in
JPMorgan that the state of incorporation is the defini-
tive test of nationality, that would of course be the end
of the analysis. But that was not the case. Nonethe-
less, because the case is important and neither Plain-
tiffs nor Defendants squarely address its significance to
these facts, a brief word on the case is warranted.

Defendants slightly overstate the import of
JPMorgan. According to the PDVSA Defendants,
“[t]he Supreme Court has held that ‘[flor purposes of
international law, a corporation has the nationality of
the state under the laws of which the corporation is or-
ganized.” (Dkt. No. 22-1, at 22-23) (quoting JPMorgan,
536 U.S. at 91-92 (in turn quoting the RESTATEMENT
§ 213)). Similarly, Venezuela claims that in JPMorgan
the Supreme Court “has held” that “a corporation has
the nationality of the state under the laws of which the
corporation is organized.” (Dkt. No. 44, at 10) (citation
omitted). But there are several indications that what
Defendants claim is a holding of the Supreme Court is
not actually so. One is that the quote from the RE-
STATEMENT was used as a parenthetical following a
“Cf.” cite, and the quote is never discussed or analyzed.
Another is that JPMorgan is not a case applying inter-
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national law—hence, the “Cf.” cite—but was rather
constructing a rule for corporate nationality under do-
mestic law. See 536 U.S. at 98-99 (“[Olur jurisdictional
concern here is with the meaning of ‘citizen’ and ‘sub-
ject’” as those terms are used in [28 U.S.C.]
§ 1332(a)(2).”) (brackets and internal citation omitted).
Thus, there is no clear holding from the Supreme Court
in JPMorgan on the issue of corporate nationality un-
der international law or the FSTA.

But that does not mean that Plaintiffs are correct
when they state JPMorgan “has no bearing whatsoev-
er on international law governing expropriations.”
(Dkt. No. 39, at 38 n.22).” As our Court of Appeals has
explained, “[Clarefully considered language of the Su-
preme Court, even if technically dictum, generally must
be treated as authoritative.” United States v. Oakar,
111 F.3d 146, 153 (D.C. Cir. 1997) (citation omitted).
Perhaps the Supreme Court’s passing citation to the
RESTATEMENT fails to meet this standard, nonetheless
the Court’s imprimatur of this RESTATEMENT provision
carries considerable force. Other United States courts,
in line with the RESTATEMENT, have concluded that a
corporation’s nationality is determined by its state of
incorporation. For example, in Rong v. Liaoning Pro-
vincial Government, 362 F. Supp. 2d 83 (D.D.C. 2005),
aff’d on other grounds, 452 F.3d 883 (D.C. Cir. 2006),
Broadsino, an entity incorporated in Hong Kong,
claimed that its property was expropriated by China.
Plaintiffs in Rong argued that Broadsino should not be
determined to be a national of China based in part on
the fact that there had previously been an agreement

” Plaintiffs’ Opposition appears to only address JPMorgan in
this footnote. According to their Table of Authorities, the case
appears once on page 30, (Dkt. No. 39, at 5), but the Court sees no
mention of the case there.
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that Hong Kong corporations would be considered for-
eign nationals with respect to China. See 362 F. Supp.
2d at 101. Judge Walton rejected this argument and
looked to the state of incorporation to determine na-
tionality. “[Blecause Broadsino is a corporation orga-
nized under the laws of Hong Kong, [China]'s actions
did not contravene international law. ... [E]xpropria-
tion by a sovereign state of the property of its own na-
tional does not implicate settled principles of interna-
tional law.” Id. at 101-02. And recently in Best Medical
Belgium, Inc. v. Kingdom of Belgium, 913 F. Supp. 2d
230 (E.D. Va. 2012), an American company with “a con-
trolling share” of a Belgian subsidiary challenged an
alleged expropriation by the Belgian government. Id.
at 234. The court in that case found no violation of in-
ternational law, holding that the subsidiary was a Bel-
gian national. Id. at 239-40.

On the other side of the ledger, so to speak, from
the ICJ, ICSID, RESTATEMENT, U.S. Supreme Court,
and other courts, Plaintiffs point to one case from the
Second Circuit—Banco Nacional de Cuba v. Sabbatino,
307 F.2d 845 (2d Cir. 1962) (Sabbatino), rev’d on other
grounds, 376 U.S. 398 (1964); see also Banco Nacional
de Cuba v. Farr, 383 F.2d 166, 168 (2d Cir. 1967) (a con-
tinuing part of the “much-discussed previous [Sabbati-
no] opinions”). There is no doubt Sabbatino is a useful
case for Plaintiffs. In that case, the Second Circuit dis-
regarded the nationality of the corporation where it
was different from the nationality of most of the corpo-
ration’s shareholders. 307 F.2d at 861. The court stat-
ed that “[w]hen a foreign state treats a corporation in a
particular way because of the nationality of its share-
holders, it would be inconsistent for us in passing on the
validity of that treatment to look only to the ‘nationali-
ty’ of the corporate fiction.” Id. Plaintiffs claim that
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Sabbatino is a “seminal” case. (Dkt. No. 39, at 33).
However, if the case were truly seminal, it would have
strongly influenced later developments, yet it appears
that Sabbatino’s proposition that a corporation’s state
of incorporation can be ignored has never been followed
by any court in the United States. Plaintiffs point to
none, and this Court has found none.

3. Conclusion

Although Plaintiffs are not without any support in
arguing that H&P-V is not a national of Venezuela un-
der international law, the holding of the Second Circuit
in Sabbatino is overwhelmed by authorities including
cases from the International Court of Justice, a Deci-
sion on Jurisdiction from the International Center for
the Settlement of Investment Disputes, other decisions
from U.S. courts, and treatises (including one endorsed
by the Supreme Court). The weight of authority there-
fore leads to the conclusion that H&P-V is considered a
national of Venezuela under international law.

B. Act of State doctrine

The second of the parties’ Initial Issues is whether
the act of state doctrine bars Plaintiffs’ expropriation
claims. As part of that inquiry, the Court must deter-
mine “whether this defense may be adjudicated prior to
the resolution of Defendants’ challenges to the Court’s
subject matter jurisdiction.” (Dkt. No. 36, at 3). Be-
cause this Court must first determine it has jurisdiction
before considering an act of state defense, the time is
not yet ripe for resolving whether the act of state doc-
trine bars Plaintiffs’ expropriation claims.
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1. Background on the act of state doctrine

The act of state doctrine “precludes the courts of
this country from inquiring into the validity of the pub-
lic acts a recognized foreign sovereign power commit-
ted within its own territory.” Bamnco Nacional de Cuba
v. Sabbatino, 376 U.S. 398, 401 (1964). This doctrine “is
applicable when ‘the relief sought or the defense inter-
posed would require a court in the United States to de-
clare invalid the official act of a foreign sovereign per-
formed within’ its boundaries.” World Wide Minerals,
Ltd. v. Republic of Kazakhstan, 296 F.3d 1154, 1164
(D.C. Cir. 2002) (internal brackets omitted) (quoting
W.S. Kirkpatrick & Co. v. Environmental Tectonics
Corp., 493 U.S. 400, 405 (1990)). The doctrine is to be
interpreted and applied in accordance with the policy
interests of “international comity, respect for the sov-
ereignty of other nations on their own territory, and
the avoidance of embarrassment to the KExecutive
Branch in its conduct of foreign relations.” W.S. Kirk-
patrick, 493 U.S. at 408; Nemariam v. Fed. Democratic
Republic of Ethiopia, 491 F.3d 470, 477 n.7 (D.C. Cir.
2007). However, the party raising the defense bears
the burden to affirmatively show that an act of state
has occurred and “that no bar to the doctrine is appli-
cable under the factual circumstances.” Ramirez de
Arellano v. Weinberger, 745 F.2d 1500, 1534 (D.C. Cir.
1984) (en banc), judgment vacated on other grounds,
471 U.S. 1113 (1985).

The Second Hickenlooper Amendment is an excep-
tion to the act of state doctrine. See 22 U.S.C.
§ 2370(e)(2). Through this Amendment, Congress legis-
latively overruled Sabbatino so that the act of state
doctrine would not preclude adjudication of an expro-
priation claim where the court has jurisdiction to hear
it. See Nemariam, 491 F.3d at 477 n.8 (“Through the
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Hickenlooper Amendment, ‘Congress ... adopted a spe-
cific statutory provision requiring federal courts to ex-
amine the merits of controversies involving expropria-
tion claims. [It] overrides the judicially developed doc-
trine of act of state.””) (quoting West v. Multibanco
Comermex, S.A., 807 F.2d 820, 829 (9th Cir. 1987)).
Specifically, the Amendment bars application of the
doctrine where there is: “[(1)] a claim of title or other
right to property asserted by any party including a for-
eign state (or a party claiming through such state); [(2)]
based upon (or traced through) a confiscation or other
taking after January 1, 1959; [(3)] by an act of state in
violation of the principles of international law ....” 22
U.S.C. § 2370(e)(2).

2. Jurisdictional considerations

“Federal courts are courts of limited jurisdiction.”
Gunn v. Minton, 133 S. Ct. 1059, 1064 (2013) (citation
omitted). Jurisdiction is “the first and fundamental
question” federal courts must ask when overseeing any
case. Steel Co. v. Citizens for a Better Env’t, 523 U.S.
83, 94 (1998). Thus, there is a threshold duty vested in
every court to resolve jurisdictional disputes prior to
any ruling on the merits. See Galvan v. Fed. Prison
Indus., Inc., 199 F.3d 461, 463 (D.C. Cir. 1999).

Because “there is no unyielding jurisdictional hier-
archy,” Ruhrgas A.G. v. Marathon Oil Co., 526 U.S.
574, 578 (1999), district courts have the discretion to
resequence jurisdictional questions, United States v.
Johnson, 254 F.3d 279, 287 n.11 (D.C. Cir. 2001); see al-
so Galvan, 199 F.3d at 463 (resolving a sovereign im-
munity challenge before subject-matter jurisdiction,
holding “[s]overeign immunity questions clearly belong
among the non-merits decisions that courts may ad-
dress even where subject-matter jurisdiction is uncer-
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tain [because] the Supreme Court has characterized the
defense as jurisdictional”) (citing FDIC v. Meyer, 510
U.S. 471, 475 (1994)); cf. Ruhrgas AG, 526 U.S. at 586
(expressly allowing adjudication of challenges to per-
sonal jurisdiction prior to subject-matter jurisdiction
where “concerns of judicial economy and restraint are
overriding”).

In short, district courts cannot resolve a merits de-
fense prior to resolving a challenge to subject-matter
jurisdiction. See Steel Co., 523 U.S. at 94.

3. Application of jurisdictional considera-
tions to the act of state doctrine

The act of state doctrine goes to the merits, and is
not a jurisdictional defense. See Republic of Austria v.
Altmann, 541 U.S. 677, 700 (2004) (“Unlike a claim of
sovereign immunity, which merely raises a jurisdic-
tional defense, the act of state doctrine provides foreign
states with a substantive defense on the merits.”). This
Circuit has repeatedly recognized the act of state doc-
trine as a merits defense requiring prior resolution of
jurisdictional questions. See, e.g., World Wide Miner-
als, Ltd. v. Republic of Kazakhstan, 296 F.3d 1154, 1161
(D.C. Cir. 2002) (“[J]urisdiction must be resolved before
applying the act of state doctrine, because that doctrine
is ‘a substantive rule of law.””) (quoting In re Papan-
dreou, 139 F.3d 247, 256 (D.C. Cir. 1998)) (footnote
omitted); Marra v. Papandreou, 216 F.3d 1119, 1122
(D.C. Cir. 2000) (reaffirming In re Papandreow’s hold-
ing that while standing, personal jurisdiction, and fo-
rum non conveniens are jurisdictional issues, the act of
state doctrine is not); In re Papandreou, 139 F.3d at
256 (“I'W]e note that the Supreme Court has authorita-
tively classified the act of state doctrine as a substan-
tive rule of law. Accordingly, resolution of the case on
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this ground, before addressing the FSIA jurisdictional
issue, would exceed the district court’s power.”) (cita-
tions omitted). This Circuit’s sequencing rule requires
consideration of whether subject-matter jurisdiction
exists under the FSTA before deciding whether to dis-
miss the case under the act of state doctrine. Therefore
the determination of whether the act of state doctrine
applies to the facts of this case must wait.

C. The Direct Effect test

The third of the Initial Issues is “[w]hether, for
purposes of determining the applicability of the com-
mercial activities exception of the FSIA, 28 U.S.C.
§ 1605(a)(2), Plaintiffs have sufficiently alleged a ‘direct
effect’ in the United States within the meaning of that
provision.” (See Dkt. No. 36 § 1). The Circuits are di-
vided on how direct a “direct effect” must be since the
Supreme Court’s only case interpreting the relevant
FSIA language. See Republic of Argentina v. Weltover,
Inc., 504 U.S. 607 (1992). But based on a review of the
developments in this area, particularly in this Circuit,
Plaintiffs have sufficiently stated a direct effect under
the FSIA’s commercial activities exception.

1. Standard of Review

As the Supreme Court has explained, “the FSIA
[is] the sole basis for obtaining jurisdiction over a for-
eign state in our courts.” Argentine Republic v.
Amerada Hess Shipping Corp., 488 U.S. 428, 434
(1989). The Act provides that foreign states are im-
mune from the jurisdiction of both federal and state
courts, subject to those specific exceptions embedded
within the statute providing otherwise. See 28 U.S.C.
§§ 1604-07. In a suit brought against a foreign state, a
district court must decide, as a threshold question,
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whether any of the FSIA exceptions apply. See Ver-
linden B.V.v. Cent. Bank of Nigeria, 461 U.S. 480, 493-
94 (1983).

Section 1605(a)(2) of the FSTA describes an excep-
tion to the presumption of foreign sovereign immunity
where “the action is based upon ... an act outside the
territory of the United States in connection with a
commercial activity of the foreign state elsewhere and
that act causes a direct effect in the United States.” 28
U.S.C. § 1605(a)(2). Therefore, the parties’ Joint Stipu-
lation, requesting that the Court decide whether Plain-
tiffs have sufficiently alleged a direct effect in the Unit-
ed States, operates as an incremental and narrowly-
tailored facial challenge to the Court’s jurisdiction.
Federal jurisdictional pleading standards apply accord-
ingly. See FED. R. C1v. P. 12(b)(1).

The same standards that apply to a Rule 12(b)(6)
motion to dismiss apply where the defendant raises a
facial challenge to the court’s jurisdiction on the plead-
ings. See Muscogee Nation v. Okla. Tax Comm™n, 611
F.3d 1222, 1227 n.1 (10th Cir. 2010) (construing defend-
ants’ challenge to jurisdiction as facial and therefore
“applyling] the same standards under Rule 12(b)(1)
that are applicable to a Rule 12(b)(6) motion to dismiss
for failure to state a cause of action.”); Kerns v. United
States, 585 F.3d 187, 192 (4th Cir. 2009) (“When a de-
fendant makes a facial challenge to subject matter ju-
risdiction, the plaintiff, in effect, is afforded the same
procedural protections as he would receive under a
Rule 12(b)(6) consideration.”); Ballentine v. United
States, 486 F.3d 806, 810 (3d Cir. 2007) (“Pursuant to
Rule 12(b)(1), the Court must accept as true all materi-
al allegations set forth in the complaint, and must con-
strue those facts in favor of the nonmoving party.”).
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Applying a Rule 12(b)(6) level of review means “[a]
complaint must contain sufficient factual matter, ac-
cepted as true, to ‘state a claim to relief that is plausible
on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007)). Igbal’s plausibility determination is a “context-
specific task” requiring a level of factual explication
commensurate with the nature of the claim. Id. at 679.
Rule 12(b)(1) motions in particular require “the plaintiff
[to] assert facts that affirmatively and plausibly sug-
gest that the pleader has the right he claims (here, the
right to jurisdiction), rather than facts that are merely
consistent with such a right.” In re Schering Plough
Corp. Intron/Temodar Consumer Class Action, 678
F.3d 235, 244 (3d Cir. 2012) (quoting Stalley v. Catholic
Health Initiatives, 509 F.3d 517, 521 (8th Cir. 2007)).

For an effect to be “direct” under the FSIA’s com-
mercial activities exception, Plaintiffs must adequately
allege that the effect “follows as an immediate conse-
quence of the defendant’s activity.” See Republic of
Argentina v. Weltover, Inc., 504 U.S. 607, 618 (1992) (ci-
tation, internal quotations, and ellipses omitted); see
also Princz v. Fed. Republic of Germany, 26 F.3d 1166,
1172 (D.C. Cir. 1994). While jurisdiction may not be
predicated on “purely trivial effects,” the effect need
not be substantial or foreseeable. See Weltover, 504
U.S. at 618; Cruise Connections Charter Mgmt. 1, LP v.
Attorney Gen. of Canada, 600 F.3d 661, 664 (D.C. Cir.
2010) (citing Princz, 26 F.3d at 1172).

If Plaintiffs have alleged facts sufficient to fairly in-
fer that Defendants “promised [and failed] to perform
specific obligations in the United States,” then the “di-
rect effect” requirement is satisfied. See de Csepel v.
Republic of Hungary, 714 F.3d 591, 600-01 (D.C. Cir.
2013) (citing Weltover, 504 U.S. at 619). Plaintiffs have
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alleged Defendants breached nine contracts concerning
drilling in the eastern region of Venezuela, and one con-
tract concerning drilling in western region, pursuant to
which the PDVSA Defendants agreed to pay a portion
of the contracts in U.S. Dollars. (See Dkt. No. 1 § 118).
Each of the ten contracts contained a provision related
to whether and under what conditions payments made
in U.S. Dollars would be sent to the Bank of Oklahoma
in Tulsa, Oklahoma. (See id. § 43).

A foreign state promising to perform specific obli-
gations in the United States, and then breaking that
promise, has a “direct effect” in the United States un-
der FSIA, without regard to how important the place
of that performance was to the parties or the agree-
ment. See de Csepel, 714 F.3d at 600-01; see also I.T.
Consultants, Inc. v. Islamic Republic of Pakistan, 351
F.3d 1184, 1186 (D.C. Cir. 2003) (“[A] foreign sover-
eign’s failure to make a contractually required deposit
in a bank in the United States meets the statute’s defi-
nition of a ‘direct effect,” without regard to whether the
parties considered the place of payment ‘important,
‘eritical,” or ‘integral.”).

2. The contracts at issue in this litigation

Section 18.15 of the eastern drilling contracts pro-
vides:

“PDVSA” agrees to pay in United States Dol-
lars, the portion of the price of this CON-
TRACT set forth in such currency, under the
following conditions:

a) That the deposits made by PDVSA in the ac-
counts previously identified or in any other ac-
counts indicated by the CONTRACTOR will
release PDVSA from its obligation to pay the
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portion of the price set in United States Dollars
to the extent of the deposits made.

b) PDVSA will always have the right, at any
time and at its sole discretion, to pay the por-
tion of the price set in United States Dollars, in
that currency or in bolivars at the current rate
of exchange in Caracas on the date of payment.
In the event that the payment is made in Boli-
vars and the CONTRACTOR believes it has
suffered losses as a consequence of the varia-
tion in the rate of exchange applied on the date
of issue of the invoice and at the rate in force on
the payment date thereof, the CONTRACTOR
will submit the relevant claim according to the
provisions of Clause 18.12 of this CONTRACT.

(Dkt. No. 40-1, at 22 (§ 18.15)).

The eastern drilling contracts were later supple-
mented by an Agreement on June 2, 2008 (the June 2,
2008 Agreement) whereby PDVSA agreed to “pay 61%
of the invoices for services rendered in the eastern re-
gion in U.S. dollars to a foreign bank account designat-
ed by H&P-Venezuela and the remaining 39% of the
invoices for such services in bolivars.” (Dkt. No. 22-1,
at 14; see also Dkt. No. 40-7, at 2 (1Y 1-2)). The PDVSA
Defendants stress paragraph five of the June 2, 2008
Agreement, claiming they had no obligation to make
payments in the United States because they retained
an option not to do so:

Without prejudice to all that is indicated above,
the present agreement of partial payment in
foreign currency shall be without effect when
PDVSA deems it discretionally convenient, in
accordance with its interests and considering
changes in its Policies and Internal Rules.
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(Dkt. No. 40-7, at 2 (] 5)).

Once PDVSA received an invoice from H&P-V,
PDVSA had 30 days to dispute a line item before pay-
ment was due. (DKkt. No. 40-1, at 21 (§ 18.4); see also
Dkt. No. 1, § 45). The eastern region contract also
reads that “in the event that PDVSA, for any reason,
has not made the payments within this thirty (30) day
term, the parties agree that this does not entitle them
to legal actions against the other party.” (Dkt. No. 40-
1, at 21 (§ 18.4)). Nonetheless, until 2010, Defendants
approved many invoices requiring payment in U.S. Dol-
lars to the Tulsa, Oklahoma bank account, pursuant to
the June 2, 2008 Agreement. (See Dkt. No. 1, § 44). In
all, there were approximately 55 payments totaling $65
million to the Oklahoma bank account during the time
period relevant to this litigation. (See id.).

Under the western drilling contract, payment was
to be made in bolivars unless the foreign exchange con-
trol measures in Venezuela prevented H&P-V from ex-
changing local currency for U.S. Dollars, as necessary
to meet U.S. Dollar obligations outside of Venezuela:

If as a result of the exchange control measures
established by the competent authorities,
[H&P-V] is unable to obtain in a timely fashion
the foreign currency required to perform its
obligations abroad related to the performance
of this CONTRACT, [Petréleo] agrees to pay in
United States dollars the portion of the price of
this CONTRACT set in said currency in ac-
cordance with current regulation, “Norms and
Procedures for the Payment of Foreign Ex-
change for Construction, Goods and Services in
the Western Division,” for those items directly
associated with the external component pursu-
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ant to the results of the corresponding audit.
[H&P-V] shall indicate, for purposes of pay-
ment, the bank and account number where
payments are to be made.

(Dkt. No. 40-3, at 21 (§ 18.14)).

In addition to the provisions regarding payment,
particularly relevant to the direct effects analysis are
the contractual provisions requiring the procurement
by H&P-V of products from American companies. For
example, H&P-V had to buy transformers from a com-
pany in Fremont, Ohio (see Dkt. No. 40-1, at 37; Dkt.
No. 39, at 64); equipment used with blowout preventers
to space equipment apart from a company in Stephen-
ville, Texas (see Dkt. No. 40-1, at 38; Dkt. No. 39, at 64);
a top drive from a company in Erie, Pennsylvania (see
Dkt. No. 40-6, at 36; Dkt. No. 39, at 64); a blow out pre-
venter from a company in Houston, Texas (see Dkt. No.
40-6, at 42; Dkt. No. 39, at 64); hardbanding from a dif-
ferent company in Houston, Texas (see Dkt. No. 40-4, at
38; Dkt. No. 39, at 64); flanged fittings from a company
in Willison, Florida (see Dkt. No. 40-4, at 41; Dkt. No.
39, at 64); a forklift from a company in Peoria, Illinois
(see Dkt. No. 40-6, at 44; Dkt. No. 39, at 64); and various
products from a third company in Houston, Texas (see,
e.g., Dkt. No. 40-3, at 35; Dkt. No. 39, at 64). (See also
Dkt. No. 1, § 124 (“H&P-V routinely entered into third-
party agreements with vendors, suppliers, and services
companies in the United States, for the purpose of de-
livering goods and services from the United States to
Venezuela to permit H&P-V to perform its contracts
with the PDVSA Defendants.”).
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3. Direct effect regarding payments to United
States

The Supreme Court has addressed the meaning of
“direct effect” in the context of the FSIA’s commercial
activities exception only once. See Republic of Argen-
tina v. Weltover, Inc., 504 U.S. 607 (1992). In Weltover,
the government of Argentina issued a Presidential De-
cree to extend the time it had to pay certain bonds.
Certain entities “refused to accept the rescheduling and
insisted on full payment, specifying New York as the
place where payment should be made.” Id. at 610. As
to the “direct effect” component of 28 U.S.C.
§ 1605(a)(2), the Court rejected the suggestion that
there is a “substantiality” or “foreseeability” require-
ment, and stated that “an effect is direct if it follows as
an immediate consequence of the defendant’s activity.”
504 U.S. at 618 (citation, quotation marks, and ellipses
omitted). It then found a direct effect with “little diffi-
culty” because the entities challenging Argentina “had
designated their accounts in New York as the place of
payment, and Argentina made some interest payments
into those accounts before announcing that it was re-
scheduling the payments. ... Money that was supposed
to have been delivered to a New York bank for deposit
was not forthcoming.” Id. at 618-19.

Two years after Weltover, the D.C. Circuit decided
Goodman Holdings v. Rafidain Bank, 26 F.3d 1143
(D.C. Cir. 1994). In Rafidain, two Irish corporations
sought to recover payments on letters of credit from
banks that were part of the Iraqi government. Previ-
ously, the banks had made installment payments on the
letters “mostly from accounts in United States banks.”
Id. at 1144. The Rafidain court distinguished Weltover
because “[n]either New York nor any other United
States location was designated as the ‘place of perfor-
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mance’ where money was ‘supposed’ to have been paid
... . Rafidain might well have paid them from funds in
United States banks but it might just as well have done
so from accounts located outside of the United States,
as it had apparently done before.” Id. at 1146-47 (foot-
note omitted). Even where there was no “immediate
consequence’ in the United States from Rafidain’s fail-
ure to honor the letters,” the Court still found a “direct
effect” in the United States under § 1605(a)(2). Id. In-
teresting to note about Rafidain is Judge Wald’s con-
currence, where she “emphasize[d] that, for an act to
have a ‘direct effect’ in the United States, there is no
prerequisite that the United States be contractually
designated as the place of performance. ... [E]ven ab-
sent a contractual provision mandating the involvement
of U.S. banks, if the longstanding consistent customary
practice between Rafidain and Goodman had been for
Rafidain to pay Goodman from its New York accounts,
the breach of the letters of credit might well have had a
direct and immediate consequence in the United
States.” Id. at 1147 (Wald, J., concurring).

As a result of Weltover, Judge Wald’s concurrence
in Rafidain, and other cases, Judges on the District
Court for the District of Columbia have found that our
Court of Appeals has “left open the possibility that a
court could find a ‘direct effect’ based upon a non-
express agreement to pay in the United States.” Idas
Resources N.V. v. Empresa Nacional de Diamantes de
Angola E.P., 2006 WL 3060017, at *9 (D.D.C. Oct. 26,
2006) (Huvelle, J.) (quoting Global Index, Inc. v. Mka-
pa, 290 F. Supp. 2d 108, 114 (D.D.C. 2003) (Kennedy,
J.)); see also Agrocomplect, AD v. Republic of Iraq, 524
F. Supp. 2d 16 (D.D.C. 2007) (Walton, J.) (“[T]his court
need not consider whether it is necessary for parties to
enter into an agreement designating a place for pay-
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ment or vesting one party with complete discretion to
name a place for payment contemporaneously with a
contract giving rise to a breach of contract suit ... .”);
cf. Cruise Connections, 600 F.3d at 666 (stating “we
have no need to consider ... whether a foreign sover-
eign had to have agreed to the use of a U.S. bank ac-
count,” and distinguishing cases that addressed the is-
sue in part because “none of those cases dealt with a
situation like the one we face here: where the alleged
breach resulted in the direct loss of millions of dollars
worth of business in the United States.”) But whether
or not Defendants’ pattern and practice of making nu-
merous payments totaling millions of dollars to a bank
in the United States constitutes a direct effect that
trumps Defendants’ contractual discretion to pay Plain-
tiffs in Venezuela in Bolivars is not necessary for this
Court to decide. There is a direct effect based on third-
party impacts under the contracts based on D.C. Cir-
cuit precedent.

4. Direct effect regarding third party impacts

In Cruise Connections Charter Management 1, LP
v. Attorney General of Canada, the D.C. Circuit indi-
cated a broad view of the direct effect test. See 600
F.3d 661 (D.C. Cir. 2010). In Cruise Connections, the
Royal Canadian Mounted Police (RCMP) cancelled a
contract with the American company Cruise Connec-
tions to provide cruise ship services during the 2010
Olympics. The company had subcontracted with two
U.S.-based cruise lines, Holland America and Royal
Caribbean. The district court found that the defendant
enjoyed sovereign immunity in part because “Cruise
Connections’ inability to perform its contractual obliga-
tions to the third party cruise lines constituted an in-
tervening element between RCMP’s breach and the
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broken third-party agreements.” 600 F.3d at 664 (cita-
tion and quotation marks omitted). The D.C. Circuit
reversed, finding not only that “the alleged breach re-
sulted in the direct loss of millions of dollars worth of
business in the United States,” but that the “direct ef-
fect” need not necessarily harm the plaintiff. Id. at 666.
The FSIA “requires only that the effect be ‘direct,” not
that the foreign sovereign agree that the effect would
occur.” Id. at 665 (citation omitted).®

Plaintiffs here allege an impact of the breach that is
sufficiently similar to the breach found to have a direct
effect in Cruise Connections. In Cruise Connections,
the contract itself required the ships to come from U.S.-
based companies. Relying on this fact, the D.C. Circuit
found that “RCMP’s termination of the Cruise Connec-
tions contract led inexorably to the loss of revenues un-
der the third-party agreements. This is sufficient.” Id.
The material before this Court indicates that Defend-
ants agreed to contracts with Plaintiffs that required
the purchase and use of specific parts from specific
U.S.-based companies. The D.C. Circuit has previously
indicated that such a finding is sufficient for a finding of
direct effect. Accordingly, there is a direct effect here
under the meaning of § 1605(a)(2).

This accords with the D.C. Circuit’s recent inter-
pretation of Weltover. In Weltover, the Supreme Court
stated: “Money that was supposed to have been deliv-
ered to a New York bank for deposit was not forthcom-
ing.” 504 U.S. at 619 (emphasis added). In Cruise

8 Cruise Connections also claimed that lost revenue expected
from on-board purchases by security personnel staying on the
ships constituted a direct effect, but the D.C. Circuit found it
“need not decide whether non-payment of on-board revenues qual-
ifies as a direct effect” because it found a direct effect through oth-
er factors.
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Connections, the D.C. Circuit extended this language,
finding that “[b]Jecause RCMP terminated the contract,
revenues that would otherwise have been generated in
the United States were ‘not forthcoming.” 600 F.3d at
665 (emphasis added). The D.C. Circuit’s interpreta-
tion of Weltover, binding on this Court, indicates that
the third party contracts at issue here, the breach of
which allegedly resulted in the loss of “revenues that
would otherwise have been generated in the United
States,” have a direct effect as that term is used in the
FSIA.

5. Plaintiffs’ motion to enforce

Because the issue of whether this Court can exer-
cise personal jurisdiction over the PDVSA Defendants
consistent with constitutional due process is not clearly
encompassed within the Initial Issues, the question will
not be answered at this time. The Joint Stipulation was
forged in part to postpone any obligations by Defend-
ants to respond to Plaintiffs’ discovery requests. Yet to
resolve the question of constitutional due process in
this case, discovery would likely be necessary. The
parties came to an agreement to avoid discovery re-
garding the Initial Issues, and therefore deciding this
issue without permitting any discovery would conflict
with precedent from the D.C. Circuit. See El-Fadl v.
Cent. Bank of Jordan, 75 F.3d 668, 676 (D.C. Cir. 1996)
(“A plaintiff faced with a motion to dismiss for lack of
personal jurisdiction is entitled to reasonable discovery,
lest the defendant defeat the jurisdiction of a federal
court by withholding information on its contacts with
the forum.”).

In addition, the PDVSA Defendants both indicated
that the issues of statutory direct effect under the
FSIA and constitutional due process, while related, are
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distinct, and also acknowledged that there are elements
of the analysis of constitutional due process that are
tied up with issues explicitly denoted as Additional Is-
sues. As to the former point, the PDVSA Defendants
indicated in their motion to dismiss that the statutory
and constitutional issues are distinct. (See Dkt. No. 22-
1, at 32). In their reply the PDVSA again indicated the
issues are, though related, distinct. (See Dkt. No. 43, at
31 (“[N]ot only does H&P-Venezuela fail to satisfy the
direct effect requirement of the FSIA, but the asser-
tion of jurisdiction would also violate the due process
protections to which the PDVSA Defendants are enti-
tled.” (emphasis added; citation omitted)). While the
PDVSA Defendants argue that Plaintiffs have conced-
ed the due process issue because the issue was raised in
the PDVSA Defendants’ motion to dismiss and not re-
sponded to, (see Dkt. No. 43, at 31 n.24), this argument
fails to persuade. Defendants made a number of argu-
ments in their motions to dismiss that went un-
addressed by Plaintiffs because of the Joint Stipulation.
Constitutional due process is among them, and was not
simply conceded.

As to the latter point, Defendants describe the con-
stitutional argument as inextricably bound with issues
that are clearly articulated as Additional Issues. (See
Dkt. No. 43, at 10 and n.2 (stating that an assertion of
jurisdiction would violate due process in part because
the contracts “were negotiated and performed entirely
in Venezuela [and] governed by Venezuelan law with a
Venezuelan forum-selection clause,” and arguing that
this issue, clearly enumerated as an Additional Issue,
should nonetheless “inform this Court’s determination
of whether it would be reasonable to assert jurisdiction
commensurate with due process”); id. at 32 (referencing
the alleged forum selection clauses again when arguing
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that “jurisdiction over the PDVSA Defendants would
not comport with due process” (citation omitted))).

There are yet still other reasons why the constitu-
tional due process argument should not be considered
as part of the Initial Issues. For example, the D.C. Cir-
cuit has stated that “[t]he statutory requirements for
personal jurisdiction do not affect the constitutional in
personam jurisdiction requirement that, pursuant to
the due process clause of the Fifth Amendment, certain
‘minimum contacts’ must exist between the person and
the jurisdiction.” Foremost-McKesson, Inc. v. Islamic
Republic of Iran, 905 F.2d 438, 442 n.10 (D.C. Cir.
1990). Because the D.C. Circuit has previously sepa-
rated the statutory and constitutional questions, be-
cause of the need for additional discovery, because of
the way the issue was briefed by the PDVSA Defend-
ants, and fundamentally because of the language of the
Joint Stipulation, this Court finds that deciding the
constitutional due process argument is not proper as
part of the Initial Issues.

D. Standing of H&P-IDC

Standing jurisprudence springs from two sources:
Article III’s case-or-controversy requirement, and ju-
dicially self-imposed, prudential limitations. See Elk
Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 11
(2004). To establish constitutional standing, a plaintiff
must demonstrate that it has suffered a concrete and
particularized injury in fact, fairly traceable to the de-
fendant’s unlawful conduct, and show that the wrong is
likely to be redressed by the relief sought. Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). De-
fendants do not challenge whether Article I1I’s case-or-
controversy requirements have been met, but only as-
sert their challenge under the shareholder standing



64a

rule. (See Dkt. No. 22-1 at 18-20); (Dkt. No. 43 at 10-
12); (Dkt. No. 44 at 29-31); cf. (Dkt. No. 36, at 2-3) (clari-
fying that the Initial Issues are derived from Defend-
ants’ motions to dismiss).

Plaintiffs concede that H&P-IDC does not have
standing regarding the breach of contract claims. (Dkt.
No. 39, n.26) (“Plaintiffs do not contend that H&P-IDC
has standing to bring the breach of contract claims.”).
The only issue regarding standing, then, is whether the
company has standing regarding the expropriation
claim.

Plaintiffs have alleged that H&P-IDC “suffered the
expropriation of an entire company without compensa-
tion,” (Dkt. No. 1, § 85), and that “Venezuela’s expro-
priation of the rigs deprived H&P-IDC of its ownership
and control of H&P-V ... depriv[ing] H&P-IDC of its
subsidiary and its business as a going concern, directly
impacting the operations and bottom line of H&P-
IDC,” (id. § 139). Plaintiffs have not only alleged that
Venezuela took H&P-V’s real and personal property,
but that “[t]he seizure constituted a taking of the en-
tirety of H&P’s Venezuelan business operations ....”
(Id. § 75). Plaintiffs aver that “Defendants took the en-
tire business, which they now operate as a state-owned
commercial enterprise,” and as a result “H&P no longer
... maintains any commercial operations in Venezuela,”
(Id. 19 81, 85).

Defendants argue that, because H&P-IDC is not a
party to any of the contracts at issue, they lack stand-
ing to bring a claim. As the PDVSA Defendants argue
in their Reply, “H&P-IDC’s standing argument has no
merit. It has not, and cannot, cite a single case in which
a court has permitted a shareholder to assert an injury
to its corporation, as opposed to an injury to itself,
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when the corporation is able and willing to assert its
own rights.” (Dkt. No. 43, at 8).

Particularly relevant here is the prudential re-
striction regarding standing referred to as the share-
holder standing rule. See Franchise Tax Bd. v. Alcan
Aluminum Ltd., 493 U.S. 331, 336 (1990). As the Su-
preme Court has said, this equitable rule “prohibits
shareholders from initiating actions to enforce the
rights of the corporation unless the corporation’s man-
agement has refused to pursue the same action for rea-
sons other than good-faith business judgment.” Id.; see
also Am. Airways Charters, Inc. v. Regan, 746 F.2d
865, 873, n.14 (D.C. Cir. 1984) (“No shareholder—not
even a sole shareholder—has standing in the usual case
to bring suit in his individual capacity on a claim that
belongs to the corporation.”). “A basic tenet of Ameri-
can corporate law is that the corporation and its share-
holders are distinct entities.” Dole Food Co. v. Pat-
rickson, 538 U.S. 468, 474 (2003). And, indeed, “[a] cor-
porate parent which owns the shares of a subsidiary
does not, for that reason alone, own or have legal title
to the assets of the subsidiary.” Id. However, share-
holders may still bring an action to enforce their own
individual rights, “even where the corporation’s rights
are also implicated.” Franchise Tax Board, 493 U.S. at
336. Therefore, standing for the plaintiff-shareholder
depends on whether the shareholder’s claim derives
from the rights of the corporation or from a “direct,
personal interest in [the] cause of action ... .” Id.

According to the PDVSA Defendants, the share-
holder standing “rule ‘prohibits shareholders from ini-
tiating actions to enforce the rights of the corporation.”
(Dkt. No. 22-1, at 18 (quoting Franchise Tax Bd., 493
U.S. at 336)). But the word before that quote from
Franchise Tax Bd. and omitted by the PDVSA De-
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fendants is important: “generally.” The sentence fol-
lowing the quote is instructive as well: “There is, how-
ever, an exception to this rule allowing a shareholder
with a direct, personal interest in a cause of action to
bring suit even if the corporation’s rights are also im-
plicated.” Franchise Tax Bd., 493 U.S. at 336.

Dole Food Co. v. Patrickson, 538 U.S. 468 (2003),
also relied upon by Defendants, does not directly ad-
dress this issue. As is relevant here, in Dole Food the
Supreme Court addressed a specific question, namely
“whether a corporate subsidiary can claim instrumen-
tality status where the foreign state does not own a ma-
jority of its shares but does own a majority of the
shares of a corporate parent one or more tiers above
the subsidiary.” 538 U.S. at 471. The Court answered
no to that question, and it also noted that “[t]he veil
separating corporations and their shareholders may be
pierced in some circumstances ....” 538 U.S. at 475.
Thus, Dole Food is not directly on point, nor does it
suggest that Plaintiffs’ standing argument in this case
is foreclosed.

In Ramirez de Arellano v. Weinberger, 745 F.2d
1500 (D.C. Cir. 1984) (en banc), the D.C. Circuit reject-
ed an argument similar to the one offered here by De-
fendants regarding the standing of H&P-IDC. Howev-
er, although the case supports Plaintiffs’ argument
about H&P-IDC’s standing, it has a procedural history
that Defendants suggest undercuts its precedential
value. But considered together, the case and the devel-
opments that followed it suggest that Plaintiffs have
the better argument.

In Ramirez, U.S. citizen Temistocles Ramirez de
Arellano (Ramirez) was the sole shareholder of two
U.S. corporations, which in turn wholly owned four
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subsidiaries incorporated in Honduras. Through this
“chain of title,” Ramirez owned “a large agricultural-
industrial complex in the northern region of Honduras.”
745 F.2d at 1506. The U.S. Department of Defense
(DoD) seized “over half of the ranch’s 14,000 acres and
nearly 90% of the year-round grazing land,” and the
DoD’s operations helped to “destroy[] the plaintiffs’ in-
vestment and Ramirez’s life’s work.” 745 F.2d at 1508.
Ramirez brought an action requesting declaratory and
injunctive relief for the occupation and destruction of
his property and for the deprivation of property with-
out due process. The DoD raised a standing argument
very similar to the one raised by Defendants in this
case, and the D.C. Circuit rejected it. The Ramirez ma-
jority called the standing objection “a most extreme
form of fanciful thinking. It is bizarre to posit that the
claimed seizure and destruction of the United States
plaintiffs’ multi-million dollar investment, businesses,
property, assets, and land is not an injury to a protect-
ed property interest.” 745 F.2d at 1515. See also id. at
1518 (“The fact that the United States plaintiffs do not
directly hold legal title to the real property does not
deprive them of a property interest in the assets nor
does it defeat their constitutional claims. Ramirez has
a protected property interest in the allegedly occupied
property both by virtue of his status as sole sharehold-
er of the corporation and by virtue of his possession of
the land for more than twenty years.”).

It is true that after the 1984 Ramirez decision, the
Supreme Court vacated it. See 471 U.S. 1113 (1985).
The Supreme Court’s one paragraph decision vacated
and remanded for reconsideration in light of legislation
enacted after the D.C. Circuit issued its 1984 opinion.
On remand, the Circuit did not address the standing
issue, but did dismiss the case without prejudice “so as
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not to bar reinstatement of the suit in the event the
challenged activity resumes.” See 788 F.2d 762, 764
(D.C. Cir. 1986). Although a decision vacated by the
Supreme Court does not have precedential value when
vacated because of disagreement with the ruling, see Al
Odah v. United States, 321 F.3d 1134, 1143 (D.C. Cir.
2003), such is not the case here.” The Supreme Court
did not address Ramirez’s discussion of standing.
However, while the case is helpful to Plaintiffs, its val-
ue is somewhat obscured by subsequent developments.
Other cases, however, further the argument for H&P-
IDC’s standing.

The D.C. Circuit later recognized that a plaintiff
could have standing for purposes of the FSIA expro-
priation exception under circumstances similar to those
at issue here. See Nemariam, 491 F.3d 470. In Nema-
riam, the D.C. Circuit addressed the reasoning of the
court in Kalamazoo Spice Extraction Co. v. Provision-
al Military Government of Socialist Ethiopia, 616 F.
Supp. 600 (W.D. Mich. 1985). In its discussion of that
case, the D.C. Circuit approvingly cited that court’s
holding that “the seizure of the controlling stockhold-
er’s interest in a corporation, triggered the [FSIA’s]
expropriation exception.” See Nemariam, 491 F.3d at
478. The D.C. Circuit endorsed the Kalamazoo court’s
reasoning that “a controlling interest in the corpora-
tion’s stock was no different from the corporation’s
physical assets under section 1605(a)(3) because ‘[iln
either case, the foreign state has expropriated control
of the assets and profits of the corporation.” Nemari-

% The 1984 Ramirez decision continues to be cited approvingly
by the D.C. Circuit, as well as other courts. See, e.g., Transohio
Sav. Bank v. Dir., Office of Thrift Supervision, 967 F.2d 598 (D.C.
Cir. 1992); Munns v. Clinton, 822 F. Supp. 2d 1048 (E.D. Cal
2011).
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am, 491 F.3d at 478 (quoting Kalamazoo, 616 F. Supp.
at 663) (footnote omitted).

The Ninth Circuit has also come to the same con-
clusion regarding standing with respect to the FSIA
expropriation exception. See Siderman de Blake v. Re-
public of Argentina, 965 F.2d 699 (9th Cir. 1992). In
Siderman, the plaintiffs brought an action claiming,
among other things, that the Argentine military had
unlawfully expropriated an Argentine corporation that
was owned by four people, three with a 33% share each
and a fourth with a 1% share. See 965 F.2d at 703. The
corporation’s “assets comprised numerous real estate
holdings including a large hotel in [Argentinal.” 965
F.2d at 703. One plaintiff in Siderman was a U.S. citi-
zen who owned a 33% share, and the Ninth Circuit
found that she had asserted a “substantial and non-
frivolous” claim that her “property had been taken in
violation of international law,” and thus she had stand-
ing “to invoke the international takings exception.” 965
F.2d at 711-12. This parallels Plaintiffs’ allegations in
this case, whereby the Venezuelan military seized
H&P-V by physically taking its assets.’® The Siderman
holding suggests H&P-IDC’s standing argument is
even stronger, as H&P-IDC is the full owner of H&P-
V, as opposed to the 33% owner as in Siderman.

It is generally maintained that “[t]he shareholders’
essential right is to share in the profits and in the dis-
tribution of assets on liquidation in proportion to their

1974 the extent the PDVSA Defendants are trying to distin-
guish between the taking of corporate assets and the taking of a
corporation, the parties have stipulated that the Court is to pre-
sume the truth of well-pleaded allegations in the complaint, and
Plaintiffs have alleged more than the taking of a few corporate
assets—they have alleged the taking of the entire corporation.
(See Dkt. No. 1, § 85).
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interest in the enterprise.” 1 JAMES D. CoX & THOMAS
LEE HAZEN, TREATISE ON THE LAW OF CORPORATIONS
§ 7:2 (3d ed. 2012). Thus, the complete physical seizure
of a parent company’s wholly-owned subsidiary, to the
point of eliminating the corporation entirely (or com-
prehensively taking its assets and profits), deprives the
parent shareholder of its “essential” and unique rights,
giving rise to claims that would not belong to the cor-
poration. Plaintiffs have alleged that Venezuela com-
pletely expropriated all the physical property of H&P-
V, such that H&P-IDC no longer has commercial oper-
ations in Venezuela. Construing Plaintiffs’ allegations
favorably, Defendants’ actions have deprived H&P-
IDC, individually, of its essential and unique rights as
sole shareholder of H&P-V by dismantling its voting
power, destroying its ownership, and frustrating its
control over the company. Thus, H&P-IDC has “a di-
rect, personal interest” in the complete taking of its
wholly owned subsidiary, and has standing to bring its
wrongful expropriation claim.™

M International custom has also recognized that shareholders
have certain direct and individual rights in these kinds of expro-
priation claims:

It is well known that there are rights which municipal
law confers upon the [shareholder] distinct from those of
the company, including the right to any declared divi-
dend, the right to attend and vote at general meetings,
the right to share in the residual assets of the company
on liquidation. Whenever one of his direct rights is in-
fringed, the shareholder has an independent right of ac-
tion. On this there is no disagreement between the Par-
ties.

Barcelona Traction 1970 1.C.J. at 36. Plaintiffs have listed a num-
ber of additional sources for this practice in international law. (See
Dkt. No. 39, at 43 n.25).
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CONCLUSION

To summarize, the Court finds that H&P-V is a na-
tional of Venezuela under international law, H&P-IDC
has standing to pursue the expropriation claim, Plain-
tiffs have sufficiently alleged a direct effect under 28
U.S.C. § 1605(a)(2), and the time is not yet ripe for a
decision on whether the act of state doctrine bars Plain-
tiffs’ expropriation claims. In addition, the issue of con-
stitutional due process is not among the four Initial Is-
sues, and therefore is not addressed as part of this
Memorandum Opinion. Based on the foregoing analysis
and the parties’ Joint Stipulation, there will now be “a
second phase of briefing on the motions to dismiss.”
(Dkt. No. 36, at 3).

Accordingly, Defendants’ Motions to Dismiss (Dkt.
Nos. 22, 23, and 24) are TEMPORARILY GRANTED
IN PART and DENIED IN PART, and Plaintiff’s Mo-
tion to Enforce (Dkt. No. 45) is GRANTED.

Date: September 20, 2013

[s/ [digital signature]
ROBERT L. WILKINS
United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 11-¢v-1735 (RLW)

HELMERICH & PAYNE INTERNATIONAL DRILLING Co.
AND HELMERICH & PAYNE DE VENEZUELA, C.A.,
Plaintiffs,
.

BOLIVARIAN REPUBLIC OF VENEZUELA, PETROLEOS
DE VENEZUELA, S.A. AND PDVSA PETROLEO, S.A.,
Defendants.

Filed September 20, 2013

ORDER

Upon consideration of the parties’ submissions in
connection with Defendants Petréleos de Venezuela,
S.A. and PDVSA Petréleo, S.A’s Motion to Dismiss
(Dkt. No. 22), Defendant Bolivarian Republic of Vene-
zuela’s Motions to Dismiss (Dkt. Nos. 23 & 24), and
Plaintiffs Helmerich & Payne International Drilling Co.
and Helmerich & Payne de Venezuela, C.A.’s Motion to
Enforce (Dkt. No. 45), and for the reasons set forth in
the accompanying Memorandum Opinion, it is hereby,

ORDERED that Defendants’ Motions to Dismiss
(Dkt. Nos. 22, 23, and 24) are TEMPORARILY GRANTED
IN PART and DENIED IN PART, and Plaintiff’s Motion
to Enforce (Dkt. No. 45) is GRANTED.
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It is FURTHER ORDERED that the parties submit
a joint status report by October 1, 2013 regarding a
schedule for the completion of the briefing on Defend-
ants’ Motions to Dismiss.

SO ORDERED.
Date: September 20, 2013

[s/ [digital signature]
ROBERT L. WILKINS
United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 13-7169

HELMERICH & PAYNE INTERNATIONAL DRILLING CoO.
AND HELMERICH & PAYNE DE VENEZUELA, C.A.,
Appellees
.

BOLIVARIAN REPUBLIC OF VENEZUELA,
Appellee

PETROLEOS DE VENEZUELA, S.A.
AND PDVSA PETROLEO,
Appellants

September Term, 2014
1:11-¢v-01735-RLW
Consolidated with 13-7170, 14-7008
Filed On: July 30, 2015

BEFORE: Garland, Chief Judge; Henderson, Rogers,
Tatel, Brown, Griffith, Kavanaugh, Srinivasan, Millett,
Pillard, and Wilkins', Circuit Judges

ORDER

Appellants/cross-appellees’ petition for rehearing
en banc and the response were circulated to the full
court, and a vote was requested. Thereafter, a majori-

" Cireuit J udge Wilkins did not participate in this matter.



76a

ty of the judges eligible to participate did not vote in
favor of the petition. Upon consideration of the forego-
ing, it is

ORDERED that the petition be denied.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Ken Meadows
Deputy Clerk



	H&P Pet. App. FINAL.pdf
	APPENDIX A:  D.C. Cir. Opinion

	SENTELLE, 
dissenting

	APPENDIX B:  D.D.C. Opinion 
	APPENDIX C:  D.D.C. Order re Motions to Dismiss and to Enforce 
	APPENDIX D:  D.C. Cir. Order Denying Petition for Rehearing 




