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(i) 

QUESTIONS PRESENTED 

1. Whether the decision below conflicts with Fifth 
Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459 (2014), 
as four members of the court of appeals concluded in 
dissenting from the denial of rehearing en banc. 

2. Whether the Ninth Circuit erred in extending 
(sua sponte, and without the benefit of briefing) the 
presumption of indirect class-wide reliance that this 
Court approved for securities claims in Basic Inc. v. 
Levinson, 485 U.S. 224 (1988), to respondents’ claims 
under ERISA. 



 

(ii) 

PARTIES TO THE PROCEEDINGS 

Defendants-appellees in the court of appeals, who 
are petitioners here, are Amgen Inc.; Amgen Manufac-
turing, Limited; Jacqueline Allred; David Baltimore; 
Charles Bell; Frank J. Biondi, Jr.; Raul Cermeno; Jerry 
D. Choate; Jackie Crouse; Frederick W. Gluck; Frank 
C. Herringer; Michael Kelly; Lori Johnston; Gilbert S. 
Omenn; Judith C. Pelham; Leonard D. Schaeffer; Kevin 
W. Sharer; the Amgen Plan Fiduciary Committee; and 
the AML Plan Fiduciary Committee. 

Plaintiffs-appellants in the court of appeals, who 
are respondents here, are Steve Harris, Albert Cappa, 
Donald Hanks, Dennis Ramos, and Jorge Torres. 

 

 

CORPORATE DISCLOSURE STATEMENT 

Amgen Inc. does not have a parent corporation and 
no publicly held company owns ten percent or more of 
its stock.  Amgen Manufacturing, Limited is a wholly 
owned subsidiary of Amgen Inc. 
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IN THE 

Supreme Court of the United States 
 

No. 15-     
 

AMGEN INC., et al., 
Petitioners, 

v. 

STEVE HARRIS, et al., 
Respondents. 

 
ON PETITION FOR A WRIT OF CERTIORARI TO THE 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

PETITION FOR A WRIT OF CERTIORARI 

 

Petitioners Amgen Inc. et al. respectfully petition 
for a writ of certiorari to review the judgment in this 
case of the United States Court of Appeals for the 
Ninth Circuit. 

OPINIONS BELOW 

The opinion of the court of appeals, along with its 
order denying rehearing en banc and the concurrence 
in and dissent from that order (App. 1a-57a), are pub-
lished at 788 F.3d 916.  The court’s opinion replaced a 
prior one, which is reported at 770 F.3d 865.  The dis-
trict court’s opinion dismissing the operative complaint 
(App. 59a-75a) is unreported; its opinion dismissing the 
previous complaint (App. 77a-108a), which was incorpo-
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rated by reference into the opinion dismissing the op-
erative complaint, is also unreported but is available at 
2010 WL 744123. 

JURISDICTION 

The judgment of the court of appeals was entered 
on October 30, 2014.  The court filed an amended opin-
ion and denied petitioners’ timely petition for rehearing 
en banc on May 26, 2015.  On August 17, Justice Ken-
nedy extended the time within which to file this peti-
tion, to and including September 3, 2015.  This Court 
has jurisdiction under 28 U.S.C. §1254(1). 

STATUTORY PROVISIONS INVOLVED 

Relevant provisions of the Employee Retirement 
Income Security Act of 1974, Pub. L. No. 93-406, 88 
Stat. 829 (codified at 29 U.S.C. §§1001 et seq.), are re-
produced in the Appendix. 

STATEMENT 

A. Statutory Background 

1.a. The Employee Retirement Income Security 
Act of 1974 (ERISA) sets standards for employee-
retirement plans established by private companies, 
“such as when and how pensions vest.”  Varity Corp. v. 
Howe, 516 U.S. 489, 496 (1996).  The act also “estab-
lish[es] standards of conduct, responsibility, and obliga-
tion for fiduciaries of employee benefit plans.”  29 
U.S.C. §1001(b).  In particular, ERISA imposes duties 
of loyalty and prudence, requiring a fiduciary to “dis-
charge his duties with respect to a plan solely in the in-
terest of [his] participants and beneficiaries” and to act 
“with the care, skill, prudence, and diligence … that a 
prudent man … familiar with such matters would use.”  
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Id. §1104(a)(1), (a)(1)(B).  The statute authorizes plan 
participants to sue fiduciaries who breach these duties.  
Id. §1132(a)(2)-(3). 

One type of retirement plan that ERISA covers is 
an “individual account plan,” also known as a defined-
contribution plan.  See LaRue v. DeWolff, Boberg & As-
socs., 552 U.S. 248, 250 n.1 (2008) (discussing such 
plans).  A common form of individual account plan is an 
“employee stock ownership plan,” or ESOP.  29 U.S.C. 
§1107(d)(3)(A)(ii).  ESOPs are “designed to invest pri-
marily in” the stock of the plan participant’s employer.  
Id. §1107(d)(6)(A). 

b. As part of the statutory obligation to act pru-
dently in administering retirement plans, ERISA nor-
mally requires fiduciaries to “diversify[] the invest-
ments of [a] plan so as to minimize the risk of large 
losses.”  29 U.S.C. §1104(a)(1)(C).  There is an exception 
to this requirement, however, “[i]n the case of an eligi-
ble individual account plan,” or EIAP.  Id. §1104(a)(2).  
For EIAPs—of which ESOPs are one type—ERISA 
provides that “the diversification requirement … and 
the prudence requirement (only to the extent that it 
requires diversification)” are “not violated by [the] ac-
quisition of or holding of … qualifying employer securi-
ties.”  Id. 

This exception serves Congress’s purpose of “en-
courag[ing] the creation of ESOPs” in order to foster 
employees’ investment in their employers.  Fifth Third 
Bancorp v. Dudenhoeffer, 134 S. Ct. 2459, 2470 (2014); 
see also Tax Reform Act of 1976, Pub. L. No. 94-455, 
§803(h), 90 Stat. 1520, 1590 (noting Congress’s interest 
in “encouraging employee stock ownership plans as a 
bold and innovative method of strengthening the free 
private enterprise system”).  At the same time, the di-
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versification exception “places employee retirement 
assets [in ESOPs] at much greater risk than does the 
typical diversified … plan.”  Lanfear v. Home Depot, 
Inc., 679 F.3d 1267, 1278 (11th Cir. 2012) (internal quo-
tation marks omitted), abrogated on other grounds by 
Fifth Third, 134 S. Ct. at 2463.  This, in turn, makes fi-
duciaries of those plans “uniquely vulnerable” to claims 
under ERISA.  App. 11a (Kozinski, J., dissenting from 
denial of rehearing en banc (hereafter Kozinski dis-
sent)). 

2. Recognizing the tension between Congress’s 
goals of increasing employees’ ownership stake in their 
companies and safeguarding their retirement benefits, 
all seven courts of appeals to address the issue con-
strued ERISA to provide a “presumption of prudence” 
that limited the circumstances in which an ESOP fidu-
ciary could be held liable under the statute for acting 
(or failing to act) with respect to the plan.  E.g., Moench 
v. Robertson, 62 F.3d 553, 571 (3d Cir. 1995), abrogated 
by Fifth Third, 134 S. Ct. at 2463.  As discussed below, 
this Court concluded in Fifth Third Bancorp v. Duden-
hoeffer that ERISA creates no such presumption.  See 
134 S. Ct. at 2467-2471.  At the same time, the Court 
“recognized that, without … a presumption, [ESOP] 
fiduciaries were at acute risk of liability.”  App. 11a 
(Kozinski dissent).  Thus, in place of the presumption, 
this Court “stressed the special importance of the mo-
tion to dismiss to ‘weed out meritless lawsuits,’ ” and 
accordingly “crafted new and daunting liability re-
quirements that plaintiffs must plausibly allege are met 
in order to state a claim.”  Id. at 11a-12a (quoting Fifth 
Third, 134 S. Ct. at 2470). 



5 

 

B. District Court Proceedings 

1.a. Petitioner Amgen Inc. discovers, develops, 
manufactures, and delivers therapeutics used to treat 
patients suffering from a number of serious illnesses.  
Other petitioners include the two committees that 
oversee Amgen’s retirement plans, six individuals who 
served on those committees during the putative class 
period, and eight outside Amgen directors.  The re-
maining petitioners are Amgen’s former CEO and an 
Amgen subsidiary, Amgen Manufacturing, Limited 
(AML). 

Respondents are former Amgen Inc. and AML em-
ployees who participated in Amgen-sponsored retire-
ment plans during their employment.  These plans al-
low employees to contribute a portion of their income to 
individual investment accounts.  Employees can opt to 
invest their contributions in any of several funds, in-
cluding one that holds only Amgen stock.  Because that 
fund is an ESOP, see App. 20a, ERISA’s diversification 
exception applies to it. 

b. In 2007, after a decline in the price of Amgen’s 
stock, respondents brought this putative class action 
under ERISA.  They allege that petitioners marketed 
two anemia drugs for so-called off-label use despite al-
legedly knowing that such use was unsafe, and also 
concealed negative results from studies of one of the 
drugs.  Respondents further allege that Amgen’s stock 
declined when these off-label marketing activities and 
test results became public, causing the value of re-
spondents’ retirement accounts to fall.  These allega-
tions parallel those in a still-pending securities case 
that had previously been brought against Amgen, and 
was before this Court in Amgen Inc. v. Connecticut Re-
tirement Plans & Trust Funds, 133 S. Ct. 1184 (2013). 
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Respondents’ operative complaint asserts six caus-
es of action under ERISA, two of which (Counts II and 
III) are relevant here.  In Count II, respondents charge 
that petitioners breached the statutory duty of pru-
dence, see 29 U.S.C. §1104(a)(1)(B), by failing to act on 
non-public information about Amgen, information that 
petitioners allegedly had by virtue of being company 
insiders.  First Am. Compl. ¶¶338-342.  Specifically, re-
spondents charge that petitioners breached their duty 
by permitting plan participants to continue investing in 
Amgen stock when they knew or should have known—
because they had inside information regarding the al-
leged off-label marketing activities and negative test 
results—that such investment was imprudent.  Id. 
¶343.  Respondents allege that ERISA required peti-
tioners to act on that inside information to prevent 
losses to the fund, by either freezing additional invest-
ment in company stock or disclosing the inside company 
information to the public.  Id. ¶344.  The complaint 
acknowledges, however, that a freeze “would have sent 
a negative signal to Wall Street analysts, which in turn 
would result in reduced demand for Amgen Stock and a 
drop in the stock price.”  Id. ¶330. 

In Count III, respondents charge a violation of 
ERISA’s duty of loyalty, 29 U.S.C. §1104(a)(1), alleging 
that petitioners breached a “duty to deal candidly” with 
plan participants.  First Am. Compl. ¶353.  In particu-
lar, respondents allege that petitioners failed to provide 
them with “complete and accurate” inside information 
bearing on the value of Amgen’s stock.  Id. ¶354. 

2. The district court (which had jurisdiction under 
28 U.S.C. §1331 and 29 U.S.C. §1132(e)(1)) dismissed 
respondents’ original complaint on standing and other 
non-merits grounds, but the Ninth Circuit reversed.  
Harris v. Amgen, Inc., 573 F.3d 728, 737-738 (9th Cir. 
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2009).  On remand, the district court dismissed re-
spondents’ complaint without prejudice under Federal 
Rule of Civil Procedure 12(b)(6).  App. 77a-108a.  Re-
spondents then amended the complaint, but the court 
again dismissed (this time with prejudice), incorporat-
ing its prior opinion in holding that respondents’ 
amendments had not cured the infirmities the court had 
identified.  Id. at 59a-75a. 

C. Pre-Fifth Third Ninth Circuit Proceedings 

The Ninth Circuit again reversed.  Harris v. 
Amgen, Inc. (hereafter Harris I), 738 F.3d 1026 (9th 
Cir. 2013) (subsequent history omitted).  As to re-
spondents’ duty-of-prudence claim (Count II), the court 
ruled that the then-valid presumption of prudence did 
not apply.  Id. at 1036-1039.  Next, analyzing the claim 
under the “prudent man” standard (i.e., without the 
presumption), the court concluded that some petition-
ers’ purported knowledge of and participation in the 
alleged misrepresentations and omissions sufficed to 
state a claim under ERISA against all petitioners.  Id. 
at 1039-1042.  With respect to the specific steps that 
respondents alleged petitioners should have taken, the 
court of appeals agreed with petitioners that because of 
insider-trading laws, fiduciaries are not required to sell 
company stock based on inside information.  Id. at 1041.  
But it held that petitioners could have either disallowed 
further investment in Amgen stock by plan partici-
pants, or disclosed the relevant non-public infor-
mation—which most petitioners were not authorized by 
the company to reveal—to the general public.  Id. at 
1041-1042. 

The Ninth Circuit acknowledged that a freeze on 
investment in company stock, “may well have caused a 
drop in the share price.”  Harris I, 738 F.3d at 1041.  It 
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asserted, however, that “several factors mitigate this 
effect,” including “that the ultimate decline in price 
would have been no more than the amount by which the 
price was artificially inflated,” id.—an assertion that 
appears nowhere in respondents’ complaint. 

Turning to respondents’ duty-of-loyalty claim 
(Count III), the Ninth Circuit, as relevant here, reject-
ed the district court’s conclusion (see App. 74a, 103a-
105a) that the claim was precluded by respondents’ 
failure to plead detrimental reliance.  Harris I, 738 F.3d 
at 1043.  The court of appeals observed that this Court 
has allowed securities-fraud class-action plaintiffs who 
bought or sold stock during the class period to invoke a 
rebuttable presumption of indirect reliance, based on 
the “fraud-on-the-market” theory.  Id. (citing Basic 
Inc. v. Levinson, 485 U.S. 224 (1988)).  Without further 
explanation, the court of appeals then concluded:  “We 
see no reason why ERISA plan participants who in-
vested in a Company Stock Fund whose assets consist-
ed solely of publicly traded common stock should not be 
able to rely on the fraud-on-the-market theory in the 
same manner as any other investor[.]”  Id.  Respond-
ents had not argued at any prior point in this litigation 
that Basic should be extended from the securities con-
text to this ERISA case—in which no plaintiff is alleged 
to have traded Amgen shares during the class period. 

D. Proceedings In This Court 

Amgen petitioned for certiorari, arguing (as rele-
vant here) that this Court should hold the case pending 
its decision in Fifth Third.  See Pet. 22-23, Amgen Inc. 
v. Harris, No. 13-888 (U.S. Jan. 21, 2014).  The plaintiffs 
in Fifth Third had advanced an “underlying legal theo-
ry … functionally identical” to the one here:  that fidu-
ciaries of a company-retirement plan breached 
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ERISA’s duty of prudence by failing to act on inside 
information.  App. 12a (Kozinski dissent). 

While Amgen’s petition was pending, this Court 
decided Fifth Third.  The Court first rejected the lower 
court holdings that ERISA creates a presumption of 
prudence.  134 S. Ct. at 2463.  Instead, the Court held, 
the “important task” of “weed[ing] out meritless law-
suits” should be accomplished “through careful, con-
text-sensitive scrutiny of a complaint’s allegations” un-
der Rule 12(b)(6).  Id. at 2470.  The Court then estab-
lished a new pleading (and hence liability) standard for 
complaints alleging that ERISA fiduciaries breached 
their duty of prudence by failing to act on inside com-
pany information.  Id. at 2472-2473. 

To state such a claim, this Court instructed, “a 
plaintiff must plausibly allege an alternative action that 
the defendant could have taken that would have been 
consistent with the securities laws and that a prudent 
fiduciary in the same circumstances would not have 
viewed as more likely to harm the fund than to help it.”  
Fifth Third, 134 S. Ct. at 2472 (emphasis added).  The 
Court then set forth “three points [that] inform the 
requisite analysis.”  Id. 

First, ERISA does not require insider trading in 
violation of the securities laws.  See Fifth Third, 134 
S. Ct. at 2472.  Second, when a complaint alleges (as 
here) that a fiduciary should have publicly disclosed in-
side information or refrained from purchasing stock, 
the court should consider whether such action would 
have “conflict[ed] with complex insider trading and 
corporate disclosure requirements imposed by the fed-
eral securities laws, or with the objectives of those 
laws.”  Id.  Third, the court should consider “whether 
the complaint has plausibly alleged that a prudent fidu-
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ciary in the defendant’s position could not have con-
cluded” that the proffered alternative actions “would do 
more harm than good.”  Id. at 2473 (emphasis added). 

After deciding Fifth Third, this Court granted 
Amgen’s petition, vacated the Ninth Circuit’s judg-
ment, and remanded for further consideration in light 
of that decision.  See Amgen Inc. v. Harris, 134 S. Ct. 
2870 (2014). 

E. Post-Fifth Third Proceedings 

1. On remand, the Ninth Circuit rejected peti-
tioners’ suggestion to return the case to the district 
court so that respondents could seek leave to amend 
their complaint in order to satisfy Fifth Third’s plead-
ing standard.  Instead, the court of appeals re-issued its 
opinion with only minor changes.  Compare Harris I, 
738 F.3d at 1039-1042, with Harris v. Amgen, Inc. 
(hereafter Harris II), 770 F.3d 865, 875-879 (9th Cir. 
2014) (subsequent history omitted). 

2.a. Petitioners petitioned for rehearing en banc, 
arguing that the Ninth Circuit’s decision conflicted with 
Fifth Third.  The court denied rehearing but issued a 
further amended opinion.  App. 2a. 

In that opinion, the court continued to hold that re-
spondents had stated a valid duty-of-prudence claim.  
The court deemed respondents’ claim sufficient because 
“[i]t is … quite plausible … that defendants could re-
move the [ESOP] Fund from the list of investment op-
tions without causing undue harm to plan participants,” 
App. 41a; accord id. at 42a—despite the absence of any 
such allegation in the complaint, see id. at 13a (Kozinski 
dissent).  The court also concluded that petitioners 
could have publicly disclosed the alleged inside infor-
mation.  Id. at 42a-43a.  But it did not analyze whether 
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any prudent fiduciary could have concluded under the 
circumstances that such disclosure would do “more 
harm than good.”  Fifth Third, 134 S. Ct. at 2472. 

As for respondents’ duty-of-loyalty claim, the 
court’s analysis included minor changes but was sub-
stantively identical in pertinent part to the prior opin-
ion.  Compare Harris II, 770 F.3d at 879-882, with App. 
45a-50a. 

b. Judge Fletcher, author of the panel’s opinions, 
concurred in the denial of rehearing en banc, asserting 
that the four dissenters from that denial had mischar-
acterized the panel’s opinion in various ways.  App. 3a-
9a. 

c. Judge Kozinski, joined by Judges O’Scannlain, 
Callahan, and Bea, dissented from the denial of rehear-
ing en banc.  App. 9a-20a. 

The dissent began by observing that the “Supreme 
Court has previously admonished us for ignoring a 
grant, vacate and remand (GVR) order and ‘reinstating 
[our] judgment without seriously confronting the sig-
nificance of the cases called to [our] attention.’  We’re at 
it again.”  App. 9a (alterations in original) (quoting 
Cavazos v. Smith, 132 S. Ct. 2, 7 (2011)). 

Specifically, Judge Kozinski explained, Fifth Third 
“created stringent new requirements for plaintiffs who 
sue fiduciaries under ERISA for imprudent investment 
in an employer’s stock.”  App. 9a.  Yet “in response to a 
GVR,” he continued, “the panel not only fails to give 
effect to those requirements, but also insulates our cir-
cuit law from important aspects of the Supreme Court’s 
holding.”  Id. 

According to the dissenters—who viewed the case 
as presenting a “matter of exceptional importance,” 
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App. 18a—the panel’s decision conflicted with “Fifth 
Third’s special emphasis on Rule 12(b)(6),” and, related-
ly, “fundamentally undermines Iqbal and Twombly.”  
Id. at 14a; see also id. at 13a, 16a; infra p.17 n.*.  In the 
dissenters’ view, “the panel’s reasoning render[ed] 
meaningless crucial language in Fifth Third, in open 
disregard for the intent behind the Supreme Court’s 
GVR order.”  Id. at 14a.  In particular, under the pan-
el’s rationale, “a fiduciary now can never be safe from a 
lawsuit if he fails to withdraw the fund,” id. at 16a, and 
must always “immediately disclose inside information,” 
id. at 18a. 

Warning that the panel’s decision would produce 
dire consequences—“unbounded liability for ERISA 
fiduciaries” and “acute[] vulnerab[ility]” for companies 
across the country—the dissenters predicted that “the 
Supreme Court will promptly correct our error.”  App. 
9a, 10a. 

d. On petitioners’ opposed motion, the Ninth Cir-
cuit stayed the issuance of its mandate pending the fil-
ing and disposition of this petition. 

REASONS FOR GRANTING THE PETITION 

The decision below is doubly flawed.  First, the 
Ninth Circuit adopted a pleading standard for duty-of-
prudence claims that directly contradicts Fifth Third.  
Second, the court of appeals erroneously held (sua 
sponte, and without briefing) that under ERISA, indi-
viduals who held company stock but neither bought nor 
sold it during the class period are entitled to the pre-
sumption of reliance adopted in Basic, a step no other 
appellate court has ever taken and one contrary to the 
bright lines this Court has adopted under the securities 
laws. 
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Among other deleterious consequences, these er-
rors would eliminate the latitude that, as Fifth Third 
recognized, ERISA fiduciaries must have when exer-
cising their judgment—often in the face of substantial 
uncertainty—about how best to serve plan participants.  
Unless they want to undergo burdensome litigation and 
risk personal liability based on judicial second-guessing, 
fiduciaries will be required by the decision below to dis-
close inside information (which they may not have com-
pany authorization to reveal) or freeze further invest-
ment in company stock, either of which could cause a 
price decline that would harm the fiduciary’s beneficiar-
ies.  The probable result of imposing this choice—
between risking harm to beneficiaries by acting on in-
side information and risking liability by not doing so—
is that companies, faced with an explosion of easy-to-
maintain litigation, will decline to offer employees an 
ESOP option in the first place.  None of this is the re-
gime Congress envisioned, nor is it one that a faithful 
application of Fifth Third produces.  Given the clarity 
of the Ninth Circuit’s errors, summary reversal is 
warranted. 

I. THE NINTH CIRCUIT’S DUTY-OF-PRUDENCE HOLDING 

CONFLICTS WITH FIFTH THIRD 

A. Fifth Third Adopted A Stringent New Plead-
ing Standard In Lieu Of The Presumption Of 
Prudence 

1. When respondents filed their complaint, sever-
al circuits had interpreted ERISA to provide a “pre-
sumption of prudence” (sometimes referred to as the 
Moench presumption) that limited the circumstances in 
which a fiduciary could be liable for violating the duty 
of prudence with respect to company stock funds.  See 
Lanfear, 679 F.3d at 1279 (citing cases); see also, e.g., 
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White v. Marshall & Ilsley Corp., 714 F.3d 980, 989 (7th 
Cir. 2013), abrogated by Fifth Third, 134 S. Ct. at 2463.  
Under the presumption, plaintiffs were required to 
make a heightened showing, one that “would not be re-
quired in an ordinary duty-of-prudence case, such as 
that the employer was on the brink of collapse.”  Fifth 
Third, 134 S. Ct. at 2463. 

The Moench presumption was adopted largely to 
address the dilemma faced by ESOP fiduciaries who 
become aware of adverse material inside information.  
Such fiduciaries cannot direct their plans to sell compa-
ny stock, because that would violate the securities laws.  
E.g., United States v. O’Hagan, 521 U.S. 642, 651-652 
(1997).  They can stop new purchases of company stock, 
but as the operative complaint here acknowledges, do-
ing that would likely cause the stock price to fall—
harming the fiduciaries’ beneficiaries.  First Am. 
Compl. ¶330, quoted supra p.6.  Such a decline, moreo-
ver, might well exceed any decline warranted by the 
non-public information.  See App. 15a (Kozinski dissent) 
(a freeze “signals that something is deeply wrong inside 
a company but doesn’t provide the market with infor-
mation to gauge the stock’s true value”).  Finally, if a 
fiduciary imposes a freeze and the stock nonetheless 
rises (immediately or eventually), the fiduciary could be 
sued for depriving plan participants of the benefit of 
that rise.  See Moench, 62 F.3d at 572 (“[I]f the fiduci-
ary, in what it regards as an exercise of caution, does 
not maintain the investment in the employer’s securi-
ties, it may face liability for that caution, particularly if 
the employer’s securities thrive.”). 

Alternatively, fiduciaries who learn material ad-
verse inside information could publicly disclose it.  But 
the market would likely react negatively to such disclo-
sure, again to the detriment of the fiduciaries’ benefi-
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ciaries who hold the stock.  Edgar v. Avaya, Inc., 503 
F.3d 340, 350 (3d Cir. 2007), abrogated on other grounds 
by Fifth Third, 134 S. Ct. at 2463.  This Court appeared 
to recognize as much in Fifth Third, mandating consid-
eration of whether “a prudent fiduciary in the defend-
ant’s position could not have concluded that … publicly 
disclosing negative information would do more harm 
than good to the fund by causing a drop in the stock 
price and a concomitant drop in the value of the stock 
already held by the fund.”  134 S. Ct. at 2473.  Many fi-
duciaries, moreover—including most petitioners here—
are not authorized to publicly reveal inside information, 
which corporate leadership may have legitimate rea-
sons for not disclosing.  See Matrixx Initiatives, Inc. v. 
Siracusano, 131 S. Ct. 1309, 1321 (2011) (“§10(b) and 
Rule 10b-5(b) do not create an affirmative duty to dis-
close any and all material information.”).  “The securi-
ties laws,” in other words: 

do not require continuous disclosure of all in-
formation that may bear on a stock price.  Con-
gress specifically rejected that route because of 
the enormous transaction costs and inefficien-
cies such disclosures would create.  Instead, it 
enacted a comprehensive and tessellated statu-
tory scheme for corporate disclosure that im-
poses obligations on certain corporate officers 
to reveal information at specific times. 

App. 17a-18a (Kozinski dissent).  Requiring disclosure 
by fiduciaries under ERISA, against the judgment of 
senior officials, would thus “run the risk of disturbing 
the carefully delineated corporate disclosure laws.”  
Baker v. Kingsley, 387 F.3d 649, 662 (7th Cir. 2004). 

In sum, “[t]here is no happy solution” to the dilem-
ma faced by company fiduciaries who learn material in-
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side information.  Rinehart v. Akers, 722 F.3d 137, 147 
(2d Cir. 2013), granted, vacated, and remanded on other 
grounds, 134 S. Ct. 2900 (2014).  Any step they take 
based on such information risks harming their benefi-
ciaries, as does a decision not to take any such steps. 

2. Fifth Third recognized this problem, observing 
that ESOP fiduciaries are “between a rock and a hard 
place” where they “may be sued” under ERISA no 
matter what they do.  134 S. Ct. at 2470.  The Court re-
jected the presumption of prudence as the solution, 
however, concluding instead that the “threat of such 
expensive litigation” and the need to “weed out merit-
less lawsuits” should be addressed “through careful, 
context-sensitive scrutiny of a complaint’s allegations.”  
Id.; see also id. (“The proposed presumption … does not 
readily divide the plausible sheep from the meritless 
goats.  That important task can be better accomplished 
through … scrutiny of a complaint’s allegations.”).  The 
Court accordingly set out a new, stringent standard for 
evaluating claims like respondents’ at the motion-to-
dismiss stage. 

Under Fifth Third, plaintiffs who assert that ESOP 
fiduciaries acted imprudently by failing to take steps in 
light of material inside information “must plausibly al-
lege an alternative action … that would have been con-
sistent with the securities laws and that a prudent fidu-
ciary in the same circumstances would not have viewed 
as more likely to harm the fund than to help it.”  134 
S. Ct. at 2472 (emphasis added).  And critically, when a 
plaintiff “faults fiduciaries for failing to … refrain from 
making additional stock purchases or for failing to dis-
close [inside] information to the public”—as respond-
ents do—the plaintiff must “plausibly allege[] that a 
prudent fiduciary in the defendant’s position could not 
have concluded that stopping purchases … or publicly 
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disclosing negative information would do more harm 
than good.”  Id. at 2473 (emphasis added).  As Judge 
Kozinski recognized, these are “new and daunting 
[pleading and] liability requirements.”  App. 11a-12a.* 

B. The Ninth Circuit Applied A Pleading Stand-
ard Contrary To Fifth Third’s 

1. The court of appeals held the operative com-
plaint viable even though respondents do not make the 
allegations that Fifth Third requires (plausibly or oth-
erwise).  As explained, respondents allege that peti-
tioners breached their duty of prudence by “offering 
Amgen stock as an investment option … when it was no 
longer a prudent retirement investment,” which peti-
tioners allegedly knew or should have known because 
they had various pieces of non-public information.  
First Am. Compl. ¶338.  Respondents further allege 
that petitioners should have made “appropriate disclo-
sures” of this non-public information or “preclud[ed] 
additional investment in [Amgen] Stock.  Id. ¶344.  The 
complaint does not allege, however, that “a prudent fi-
duciary in the defendant’s position could not have con-
cluded that stopping purchases … or publicly disclosing 
negative information would do more harm than good to 
the fund by causing a drop in the stock price.”  Fifth 
Third, 134 S. Ct. at 2473. 

On remand, the panel recited that standard, see 
App. 39a, but it then applied a conflicting one.  Specifi-

                                                 
* The Court described the new requirements as a supplement 

to the general civil-litigation pleading standards articulated in 
Ashcroft v. Iqbal, 556 U.S. 662 (2009), and Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544 (2007).  See Fifth Third, 134 S. Ct. at 2471 
(courts should “apply the pleading standard as discussed in 
Twombly and Iqbal in light of the following considerations”). 
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cally, the court deemed respondents’ complaint suffi-
cient because “[i]t is … quite plausible … that [peti-
tioners] could remove the Fund from the list of invest-
ment options without causing undue harm to plan par-
ticipants.”  Id. at 41a (emphasis added); accord id. at 
42a; see also id. at 5a (Fletcher, J., concurring in denial 
of rehearing en banc) (stating that in a case like this, “it 
is plausible to conclude that the withdrawal of the fund 
will result in a net benefit … to plan participants”).  
What a court in hindsight deems “quite plausible,” 
however, is not the standard; again, Fifth Third re-
quires plausible allegations that “a prudent fiduciary in 
the defendant’s position could not have concluded” that 
a proposed alternative action would have done “more 
harm than good,” 134 S. Ct. at 2473.  Respondents make 
no such allegations. 

By allowing a complaint to proceed based on allega-
tions of what it “is plausible” a fiduciary could have 
done without causing more harm than good, rather than 
requiring allegations that a fiduciary “could not have 
concluded” otherwise, the decision below removes the 
fiduciary discretion—i.e., the room for good-faith busi-
ness judgment—that was central to the holding in Fifth 
Third.  Under Fifth Third, a fiduciary’s judgment re-
ceives deference, such that “there is no liability if any 
‘prudent fiduciary … could … have concluded that [the 
proposed alternative action] would do more harm than 
good,’ ” App. 12a (Kozinski dissent) (quoting Fifth 
Third, 134 S. Ct. at 2473).  The Ninth Circuit’s decision 
flouts that framework, improperly forcing fiduciaries—
who often, as noted, must exercise their judgment in 
the face of incomplete information—to always err on 
the side of removing the stock fund as an investment 
option.  See id. at 16a (under the panel’s opinion, “with-
drawing the fund will always be the better option”). 
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In short, “[t]he panel’s reasoning renders th[e] cru-
cial language in Fifth Third utterly without meaning.”  
App. 16a (Kozinski dissent). 

2. The Ninth Circuit likewise disregarded Fifth 
Third’s direction to consider carefully the interplay be-
tween ERISA and the securities laws.  See 134 S. Ct. at 
2473.  The court appears to have concluded that be-
cause the securities laws require disclosure in certain 
circumstances, there is no harm in holding that ERISA 
does too.  See, e.g., App. 42a (“Insider fiduciaries with 
[securities-laws] disclosure obligations should act to 
protect plan participants under ERISA as soon as the 
federal securities laws required disclosure.”).  But the 
fact that some corporate personnel have disclosure du-
ties under the securities laws does not mean that 
ERISA fiduciaries, who are balancing a different set of 
responsibilities, have identical disclosure duties under 
that statute—which “makes no reference to any duty to 
disclose” the information at issue, Ehlmann v. Kaiser 
Found. Health Plan of Tex., 198 F.3d 552, 555 (5th Cir. 
2000).  That is true even when the fiduciaries them-
selves have disclosure duties under the securities laws 
because of their corporate positions, (i.e., when wearing 
their “corporate hats”).  Those duties cannot just be 
imported casually into ERISA and imposed on those 
individuals when wearing their “fiduciary hats.” 

Holding that certain conduct violates ERISA simp-
ly because it violates the securities laws is particularly 
inappropriate given the restrictions on securities-fraud 
claims that Congress enacted in order to curb abusive 
litigation.  As this Court has explained, Congress im-
posed “[e]xacting pleading requirements” on securities-
fraud claims as part of the Private Securities Litigation 
Reform Act of 1996, Pub. L. No. 104-67, 109 Stat. 737.  
Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 
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308, 313 (2007).  Those requirements, however, do not 
apply to ERISA cases.  Hence, for a court to create lia-
bility under ERISA for certain conduct simply because 
liability for that conduct already exists under the secu-
rities laws would allow the pleading requirements and 
other limitations that Congress adopted to be circum-
vented easily. 

3. Had the court of appeals followed Fifth Third, 
it could not have held the operative complaint viable.  
As explained, the complaint “recites the conclusion 
that fiduciaries could have withdrawn the fund or dis-
closed inside information.”  App. 13a (Kozinski dissent).  
But it never alleges “that defendants could have done 
so without doing more harm than good to the fund,” id., 
let alone satisfies Fifth Third by alleging that no pru-
dent fiduciary could have concluded otherwise, see 134 
S. Ct. at 2473.  In fact, it all but alleges the opposite.  
See First Am. Compl. ¶330, quoted supra p.6.  If even 
respondents allege that stopping purchases could cause 
“a drop in the stock price,” id.—without any concomi-
tant allegation that that harm could be outweighed by 
any benefit—then surely “a prudent fiduciary in the 
defendant[s’] position” could have concluded the same, 
Fifth Third, 134 S. Ct. at 2473.  Under Fifth Third, that 
is fatal to the complaint, especially since the complaint 
contains no allegations making it plausible that any 
drop from a freeze would have been commensurate 
with the actual alleged overvaluation.  App. 15a 
(Kozinski dissent), quoted supra p.14. 

C. The Decision Below Will Have Important Un-
fortunate Consequences 

The proper scope of liability for ERISA fiduciaries 
is a “matter of exceptional importance” because there 
are “thousands of companies and millions of employees 
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who participate in stock-ownership plans.”  App. 18a 
(Kozinski dissent).  And the decision below creates a 
“litany of practical problems,” not only for fiduciaries 
but also for companies and employees who participate 
in employee stock retirement plans.  Id. at 19a.  “Every 
company that offers such a plan,” for example, “now 
faces the chaotic prospect of … the incessant with-
drawal and reinstatement of its fund as fiduciaries are 
forced to act upon every tidbit of inside information 
they fear might make them the target of a lawsuit.”  Id. 
at 18a. 

The Ninth Circuit’s “quite plausible” (in hindsight) 
standard will also induce a flood of lawsuits like this 
one.  See App. 14a, 18a-19a (Kozinski dissent).  That, in 
turn, will lead to a substantial increase in litigation 
costs.  Prudence claims can be fact-intensive, requiring 
expensive and burdensome discovery.  Hence, when 
such claims survive a motion to dismiss—significantly 
more likely under the Ninth Circuit’s standard—
fiduciaries will be pressured into settling even merit-
less claims.  See, e.g., Twombly, 550 U.S. at 559 (“threat 
of discovery expense will push cost-conscious defend-
ants to settle even anemic cases”).  And just the pro-
spect of having to defend against frequent, easy-to-
maintain lawsuits will deter companies from offering 
employer-stock funds in the first place.  App. 19a 
(Kozinski dissent).  The “long-term effect,” in other 
words, is that companies will “permanently withdraw 
company stock as an investment option.”  Id. 

That result is bad for companies, bad for employ-
ees, and contrary to Congress’s intent “to encourage 
the creation of ESOPs,” Fifth Third, 134 S. Ct. at 2470.  
As this Court explained, “ERISA represents a careful 
balancing between ensuring fair and prompt enforce-
ment of rights under a plan and the encouragement of 
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the creation of such plans.”  Id. (internal quotation 
marks omitted).  Congress thus sought “to create a sys-
tem that is [not] so complex that administrative costs, 
or litigation expenses, unduly discourage employers 
from offering [ERISA] plans in the first place.”  
Conkright v. Frommert, 559 U.S. 506, 517 (2010) (alter-
ations in original) (emphasis added).  To that end, Con-
gress warned against “regulations and rulings … 
which … block the establishment and success of these 
plans.”  Fifth Third, 134 S. Ct. at 2466 (emphasis add-
ed).  The decision below—now binding precedent in the 
largest circuit in the country—is just such a ruling:  By 
promoting excessive litigation and thereby discourag-
ing companies from offering ESOP plans, its “promis-
cuous liability standard flies in the face of Congress’s 
unmistakable will.”  App. 19a (Kozinski dissent).  That 
result warrants correction by this Court. 

II. THE NINTH CIRCUIT ERRED IN EXTENDING BASIC INC. 

V. LEVINSON TO ERISA PLAINTIFFS WHO NEITHER 

BOUGHT NOR SOLD STOCK 

To prevail on their duty-of-loyalty claim, respond-
ents would have to prove detrimental reliance.  See, 
e.g., Bell v. Pfizer, Inc., 626 F.3d 66, 75 (2d Cir. 2010); 
In re Unisys Corp. Retiree Med. Benefits ERISA 
Litig., 579 F.3d 220, 228 (3d Cir. 2009).  The district 
court concluded that respondents did not plead facts 
sufficient to plausibly allege such reliance, App. 74a, 
103a-105a, a conclusion with which the Ninth Circuit 
did not disagree, id. at 46a-47a.  Instead, the court of 
appeals held—sua sponte, without briefing, and with 
essentially no analysis—that respondents could invoke 
the presumption of indirect reliance approved for secu-
rities-fraud plaintiffs by this Court in Basic.  Id. at 47a.  
That extension of Basic to ERISA plaintiffs who made 
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no purchase or sale during the class period was unprec-
edented and wrong.  See In re Cardinal Health, Inc. 
ERISA Litig., 424 F. Supp. 2d 1002, 1046 (S.D. Ohio 
2006) (“To date, no appellate courts have declared that 
the [fraud-on-the-market] theory applies outside the 
context of securities fraud.”). 

Basic held that plaintiffs in a securities class action 
who bought or sold the relevant stock during the class 
period need not prove “individual[] reliance.”  485 U.S. 
at 242.  Instead, “an investor’s reliance on any public 
material misrepresentations … may be presumed.”  Id. 
at 247.  This presumption rests on the fraud-on-the-
market theory, which posits that “in an open and devel-
oped securities market, the price of a company’s stock 
is determined by the available material information re-
garding the company and its business.…  Misleading 
statements will therefore defraud purchasers of stock 
even if the purchasers do not directly rely on the mis-
statements.”  Id. at 241-242 (omission in original) (em-
phasis added).  Basic held, that is, that all investors 
who trade a security in a developed market can be pre-
sumed to rely on the market price, which in turn is pre-
sumed to reflect all available material information and 
is therefore distorted by material public misstatements.  
Id. at 247. 

Basic was decided against the background of Blue 
Chip Stamps v. Manor Drug Stores, 421 U.S. 723 
(1975), in which the Court, per then-Justice Rehnquist, 
held that “the plaintiff class for purposes of a private 
damage action under § 10(b) and Rule 10b-5 [i]s limited 
to actual purchasers and sellers of securities,” id. at 
730; see also Basic, 485 U.S. at 247.  Indeed, this Court 
recently reaffirmed that the showings that “a plaintiff 
must make … to demonstrate that [Basic’s] presump-
tion of reliance applies” include “that the plaintiff trad-
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ed the stock between the time the misrepresentations 
were made and when the truth was revealed.”  Halli-
burton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398, 
2408 (2014) (emphasis added).  Respondents’ operative 
complaint does not, however, allege that any named 
plaintiff bought or sold Amgen stock during the class 
period.  On the contrary, it states that “during the class 
period, Plaintiffs held Amgen Stock in the Plans.”  First 
Am. Compl. ¶22 (emphasis added); see also id. ¶¶17-21 
(making similar statements about each named plaintiff). 

The Ninth Circuit offered no justification for ex-
tending Basic to an ERISA case involving “holders” 
rather than purchasers or sellers, stating only that it 
could “see no reason” not to.  App. 47a.  But the reasons 
are obvious:  In addition to giving holders a claim under 
ERISA that Blue Chip denied them under the securi-
ties laws—and thus effectively expanding the Basic 
presumption—the Ninth Circuit conferred a presump-
tion of reliance on persons who have not taken any reli-
ant action at all.  Whereas plaintiffs who satisfy Blue 
Chip, in other words, have bought or sold in presumed 
reliance on the market, with holders there is not neces-
sarily anything for the Basic presumption to attach to, 
no transaction to which reliance (also known as “trans-
action causation,” Erica P. John Fund, Inc. v. Halli-
burton Co., 131 S. Ct. 2179, 2182 (2011)), could be rele-
vant.  By thus allowing plan participants to sue their 
fiduciaries every time they can allege that there was 
material misinformation in the market, the Ninth Cir-
cuit improperly gave ERISA plaintiffs a right to collect 
damages when they have no plausible argument that 
they were personally affected by the alleged misinfor-
mation.  Put simply, because the operative complaint 
acknowledges that respondents simply held Amgen 
stock, respondents have not plausibly alleged that they 
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relied, individually or as a class—and the Ninth Circuit 
should not have excused them from doing so. 

Even as to plan participants who do trade during a 
class period, there is reason to doubt that another key 
assumption in Basic holds true in the ESOP context. 
Basic is premised on the notion that individuals rely on 
market prices to make investment decisions about 
whether to buy or sell a stock.  But research demon-
strates that employees investing in stock of their own 
companies are not relying primarily on price, but rather 
are influenced by long-range attitudes toward their 
employer.  Stabile, The Behavior of Defined Contribu-
tion Plan Participants, 77 N.Y.U. L. Rev. 71, 90-92 
(2002).  Employees tend to over-invest in their employ-
ers’ stock—even in the face of contrary pricing indica-
tions—out of a sense of loyalty and confidence in their 
companies.  Id.; see also Benartzi et al, The Law and 
Economics of Company Stock in 401(k) Plans, 50 J.L. 
& Econ. 45, 68 (2007) (“[E]mployees do not correctly 
understand the economic value of [their] company 
stock.”).  Moreover, employers often provide incentives 
for employees to invest in company stock (such as em-
ployer matches), and the tax code does as well, see 
Benartzi et al., supra, at 50-51.  These incentives fur-
ther reduce the relevance of price in many employees’ 
retirement-investment decisions.  In short, Basic’s pre-
sumption that individuals rely on market price when 
making investment decisions is significantly more dubi-
ous in the ERISA context. 

The Ninth Circuit’s extension of Basic—like its de-
parture from Fifth Third—will likely cause an enor-
mous increase in ERISA class litigation, just as Basic 
caused an enormous increase in securities class litiga-
tion, e.g., Mahoney, Precaution Costs and the Law of 
Fraud in Impersonal Markets, 78 Va. L. Rev. 623, 663 



26 

 

(1992).  Indeed, because many constraints on securities-
fraud complaints do not, as noted, apply to ERISA cas-
es, the increase in such cases could be even greater 
than what Basic caused.  Any such increase could dis-
suade qualified individuals from agreeing to serve as 
fiduciaries, and, again, deter employers from establish-
ing ESOPs in the first place, in derogation of Con-
gress’s efforts “to encourage the creation of ESOPs,” 
Fifth Third, 134 S. Ct. at 2470.  These developments 
would compound the effect of the Ninth Circuit’s de-
parture from Fifth Third, and hurt employees through-
out the country. 

Finally, allowing the decision below to stand would 
encourage other courts to follow the Ninth Circuit’s ex-
ample, either by extending Basic to ERISA claims or 
perhaps applying it in still other areas of the law with-
out adequately considering the propriety of such exten-
sions.  The Court should summarily reverse to make 
clear that Blue Chip cannot be circumvented and that 
Basic is limited to securities claims. 
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CONCLUSION 

The petition for a writ of certiorari should be 
granted and the judgment below summarily reversed.  
Alternatively, the petition should be granted and the 
case set for briefing and argument. 
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APPENDIX A 

FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
No. 10-56014 

D.C. No. 2:07-cv-05442-PSG-PLA 
 

Filed:  October 30, 2014 
Amended:  May 26, 2015 

 

STEVE HARRIS; DENNIS F. RAMOS, AKA DENNIS RA-

MOS; DONALD HANKS; JORGE TORRES; ALBERT CAPPA, 
ON BEHALF OF THEMSELVES AND ALL OTHERS SIMI-

LARLY SITUATED, 
Plaintiffs-Appellants, 

v. 

AMGEN, INC.; AMGEN MANUFACTURING, LIMITED; 
FRANK J. BIONDI, JR.; JERRY D. CHOATE; FRANK C. 

HERRINGER; GILBERT S. OMENN; DAVID BALTIMORE; 
JUDITH C. PELHAM; KEVIN W. SHARER; FREDERICK W. 

GLUCK; LEONARD D. SCHAEFFER; CHARLES BELL; 
JACQUELINE ALLRED; AMGEN PLAN FIDUCIARY COM-

MITTEE; RAUL CERMENO; JACKIE CROUSE; FIDUCIARY 

COMMITTEE OF THE AMGEN MANUFACTURING LIMITED 

PLAN; LORI JOHNSTON; MICHAEL KELLY, 
Defendants-Appellees. 

DENNIS M. FENTON; RICHARD NANULA; THE FIDUCI-

ARY COMMITTEE; AMGEN GLOBAL BENEFITS COMMIT-

TEE; AMGEN FIDUCIARY COMMITTEE, 
Defendants. 



2a 

 

ORDER AND AMENDED OPINION 

On Remand From The United States Supreme Court 

Before:  Jerome Farris and William A. Fletcher, Circuit 
Judges, and Edward R. Korman, Senior District 

Judge.∗ 

Order; 
Concurrence to Order by Judge W. Fletcher; 

Dissent to Order by Judge Kozinski; 
Opinion by Judge W. Fletcher 

 

* * * 

ORDER 

The opinion filed on October 30, 2014, and published 
at 770 F.3d 865, is hereby amended and replaced by the 
amended opinion filed concurrently with this order.  
With these amendments, Judge W. Fletcher has voted 
to deny the petition for rehearing en banc and Judges 
Farris and Korman so recommend. 

The full court was advised of the petition for re-
hearing en banc.  A judge requested a vote on whether 
to rehear the matter en banc.  The matter failed to re-
ceive a majority of the votes of the nonrecused active 
judges in favor of en banc reconsideration.  Fed. R. 
App. P. 35. 

The petition for rehearing en banc is DENIED.  
No further petitions for rehearing or rehearing en banc 
will be entertained. 

                                                 
∗ The Honorable Edward R. Korman, Senior United States 

District Judge for the Eastern District of New York, sitting by 
designation. 
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Judge W. Fletcher’s concurrence in the denial of 
rehearing en banc and Judge Kozinski’s dissent from 
the denial of rehearing en banc are filed concurrently 
with this order. 

W. FLETCHER, Circuit Judge, concurring in the de-
nial of rehearing en banc:1 

The panel’s opinion speaks for itself, and I will not 
repeat our analysis, much of which is directly respon-
sive to concerns expressed by the Supreme Court in 
Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459 
(2014). 

I write only to correct three ways in which the dis-
sent misrepresents what is in our opinion. 

1. Impact of Withdrawal 

The dissent characterizes our opinion as holding 
that withdrawing a fund as an investment option is ap-
propriate because, “as a general matter, ‘when the pre-
viously concealed material information about [a] com-
pany is eventually revealed … the stock price will inev-
itably decline, almost certainly by more than the 
amount it would have declined as a result of merely 
withdrawing the [f]und as an investment option.’”  Dis-
sent at 20 (emphasis in original) (quoting Opinion at 46).  
Based on that characterization, the dissent claims that 
we ignore the Court’s instruction in Fifth Third to con-
sider whether there will be a net harm to plan partici-
pants resulting from withdrawal of a fund.  The dissent 
contends that our reasoning is circular because, under 
                                                 

1 Senior Circuit Judge Farris and Senior District Judge Kor-
man were not eligible to vote on whether the appeal in this case 
should have been reheard en banc, and therefore cannot concur in 
the denial of rehearing en banc.  However, Judge Farris and Judge 
Korman both agree with what is written here. 
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the reasoning it ascribes to us, “withdrawing the fund 
will always be the better option, because any stock 
price decline it may precipitate will be deemed ‘inevita-
ble.’”  Dissent at 20.  (emphasis in original). 

Our opinion contains no such general, all-purpose 
holding.  We addressed only the situation where “the 
previously concealed material information about the 
company is eventually revealed as required by the se-
curities laws.”  Opinion at 46 (emphasis added).  As we 
wrote in the opinion: 

In a separate class action simultaneously 
pending before the same district judge, inves-
tors in Amgen common stock claimed violations 
of federal securities laws based on the same al-
leged facts as in the ERISA action now before 
us.  In a careful thirty-five page order, the dis-
trict court concluded that the investors had suf-
ficiently alleged material misrepresentations 
and omissions, scienter, reliance, and resulting 
economic loss to state claims under Sections 
10(b) and 20(a) of the 1934 Exchange Act.  See 
15 U.S.C. §§ 78j(b), 78t(a).  The district court 
certified a class based on the facts alleged in 
the complaint.  We affirmed the district court’s 
class certification in Conn. Ret. Plans & Trust 
Funds v. Amgen, Inc., 660 F.3d 1170 (9th Cir. 
2011).  The Supreme Court affirmed in Amgen, 
Inc. v. Conn. Ret. Plans & Trust Funds, 133 S. 
Ct. 1184 (2013). 

Opinion at 37.  We therefore assumed, under Federal 
Rule of Civil Procedure 8(a) and Ashcroft v. Iqbal, 556 
U.S. 662 (2009), that there was material information 
that had been withheld in violation of the securities 
laws.  Our analysis is based on that assumption. 
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Withdrawal of the fund as an investment option 
might indeed “do more harm than good to the fund,” 
Fifth Third, 134 S. Ct. at 2473, where the securities 
laws do not independently require disclosure.  But 
where the securities laws do require disclosure of pre-
viously withheld material information, as in this case, 
the impact of the eventual disclosure of that information 
must be taken into account in assessing the net harm 
that will result from the withdrawal of the fund.  In such 
a case, as we wrote in our opinion, it is plausible to con-
clude that the withdrawal of the fund will result in a net 
benefit, rather than a net harm, to plan participants. 

2. Knowledge of Fiduciaries 

The dissent contends that we impose on fiduciaries 
an obligation to act when they “only … suspect” there 
has been a violation of the federal securities laws, and 
that under our opinion a fiduciary would have an obli-
gation to act whenever there is “any arguable viola-
tion” of those laws.  Dissent at 21 (emphasis in original).  
That is not what we wrote.  Our opinion nowhere re-
quires a fiduciary to act based on mere suspicion or ar-
guable violation of the federal securities laws.  Under 
well-established circuit precedent, “[a] violation [of 
ERISA’s prudent person standard] may occur where a 
company’s stock … was artificially inflated during that 
time by an illegal scheme about which the fiduciaries 
knew or should have known, and then suddenly de-
clined when the scheme was exposed.”  In re Syncor 
ERISA Litig., 516 F.3d 1095, 1102 (9th Cir. 2008) (em-
phasis added); see also 29 U.S.C. § 1105(a)(3) (imposing 
liability on a plan fiduciary for another fiduciary’s 
breach of fiduciary responsibility “if he has knowledge 
of a breach by such other fiduciary, unless he makes 
reasonable efforts under the circumstances to remedy 
the breach”).  We wrote repeatedly and consistently 
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that a fiduciary’s obligation to act is triggered only 
when he or she “knew or should have known” of a viola-
tion of the securities laws. 

For example, we wrote that the fiduciaries in this 
case were obliged to act only when they “knew or 
should have known that material information was being 
withheld from the public.”  Opinion at 46 (emphasis 
added).  We concluded that the plaintiffs in this case 
had shown that it was “plausible,” under Ashcroft v. Iq-
bal, 556 U.S. 662, 678 (2009), that at least some fiduciar-
ies “knew or should have known that the Amgen Com-
mon Stock Fund was purchasing stock at an artificially 
inflated price due to material misrepresentations and 
omissions by company officers.”  Opinion at 44 (empha-
sis added).  And we held that, on remand, the defend-
ants were entitled to argue “that their liability, or the 
extent of their liability, should depend upon the extent 
to which they knew, or should have known, that mate-
rial information was being withheld from the public in 
violation of the federal securities laws.”  Opinion at 49 
(emphasis added).  See also id. at 39, 41, 54, 55, 56. 

3. Disclosure Obligations Under ERISA 

Finally, the dissent contends that our opinion im-
poses on ERISA fiduciaries greater disclosure obliga-
tions than those imposed under the federal securities 
laws.  It writes: 

The panel also disregards the Court’s sec-
ond key instruction, that we carefully consider 
how ERISA-based obligations may conflict 
with disclosure requirements under the securi-
ties laws.  The panel reasons that such a con-
flict simply can’t occur because “if defendants 
had revealed material information in a timely 
fashion to the general public … they would 
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have simultaneously satisfied their duties un-
der both the securities laws and ERISA.”  But 
the panel fails to appreciate the Court’s con-
cerns in Fifth Third.  The Court was not only 
concerned that fiduciaries would be forced to 
violate the securities laws to comply with 
ERISA, it was also worried that “ERISA-
based obligations” would be broader than the 
disclosure requirements under the securities 
law and would therefore interfere with the 
compromise Congress struck when enacting 
those laws. 

The securities laws do not require continu-
ous disclosure of all information that may bear 
on a stock price.  Congress … enacted a com-
prehensive and tessellated statutory scheme 
for corporate disclosure that imposes obliga-
tions on certain corporate officers to reveal in-
formation at specific times.  See, e.g., 15 U.S.C. 
§§ 78m, 78o(d).  There is no allegation that 17 of 
the 19 defendants here violated the securities 
laws, or that they even had disclosure obliga-
tions under those laws.  Yet under the panel’s 
holding, they are liable under ERISA for fail-
ing to do precisely what the securities law do 
not require of them:  immediately disclose in-
side information at the moment they “should 
have known” it was material. 

Dissent at 22-23 (emphases in original). 

The dissent is mistaken.  We nowhere wrote that 
ERISA fiduciaries, including defendants in this case, 
have broader disclosure obligations than those imposed 
under the federal securities law.  In response to Fifth 
Third (and to arguments made by defendants before 
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Fifth Third was decided), we carefully considered 
whether “ERISA-based obligations may conflict with 
disclosure obligations under the securities laws.”  We 
also carefully restricted our description of defendants’ 
disclosure duties under ERISA to those disclosure ob-
ligations that complied with, but did not exceed, obliga-
tions under the securities laws.  We agree with the dis-
sent that “the securities laws do not require continuous 
disclosure of all information that may bear on a stock 
price,” and we nowhere wrote that ERISA requires 
any such “continuous disclosure.” 

We wrote: 

Compliance with ERISA would not have re-
quired defendants to violate [federal securities] 
laws; indeed, we interpret ERISA to require 
first and foremost that defendants not violate 
those laws.  That is, if defendants had revealed 
material information in a timely fashion to the 
general public (including plan participants), 
thereby allowing informed plan participants to 
decide whether to invest in the Amgen Com-
mon Stock Fund, they would have simultane-
ously satisfied their duties under both the se-
curities laws and ERISA. …  Alternatively, if 
defendants had made no disclosures but had 
simply not allowed additional investments in 
the Fund with the price of Amgen stock was 
artificially inflated, they would not thereby 
have violated the prohibition against insider 
trading, for there is no violation absent pur-
chase or sale of stock. 

Opinion at 48-49 (emphasis in original). 

In response to defendants’ argument that they 
“owe no duty under ERISA to provide material infor-
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mation about Amgen stock to plan participants who 
must decide whether to invest in such stock,” we wrote 
that defendants’ “fiduciary duties of loyalty and care to 
plan participants under ERISA, with respect to com-
pany stock, are [not] less than the duty they owe to the 
general public under the securities laws.”  Id. at 51 
(emphasis added).  But we never wrote, or even sug-
gested, that defendants owe a greater disclosure duty 
than that imposed under the securities laws.  We sum-
marized, “[T]here is no contradiction between defend-
ants’ duty under the federal securities laws and 
ERISA.  Indeed, properly understood, these laws are 
complementary and reinforcing.”  Id. 

Judge KOZINSKI, with whom Judges 
O’SCANNLAIN, CALLAHAN and BEA join, dissent-
ing from the denial of rehearing en banc: 

The Supreme Court has previously admonished us 
for ignoring a grant, vacate and remand (GVR) order 
and “reinstating [our] judgment without seriously con-
fronting the significance of the cases called to [our] at-
tention.”  Cavazos v. Smith, 132 S. Ct. 2, 7 (2011).  
We’re at it again.  In Fifth Third Bancorp v. Duden-
hoeffer, 134 S. Ct. 2459 (2014), the Supreme Court cre-
ated stringent new requirements for plaintiffs who sue 
fiduciaries under ERISA for imprudent investment in 
an employer’s stock.  Here, in response to a GVR, the 
panel not only fails to give effect to those requirements, 
but also insulates our circuit law from important as-
pects of the Supreme Court’s holding. 

The panel’s decision creates almost unbounded lia-
bility for ERISA fiduciaries, plainly at odds with what 
the Court instructed.  Worse still, the panel’s rule will 
have grave consequences for corporations across Amer-
ica, leaving them acutely vulnerable to meritless law-
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suits and subjecting them to novel, judicially-fashioned 
disclosure requirements that conflict with those of the 
securities laws.  I sincerely regret that a majority of 
our court did not see fit to take this case en banc.  I ex-
pect the Supreme Court will promptly correct our error. 

1. Congress has long viewed employee ownership 
of employer stock as “a goal in and of itself.”  Moench v. 
Robertson, 62 F.3d 553, 568 (3d Cir. 1995).  To further 
this goal, Congress has given companies numerous in-
centives to create retirement plans that permit invest-
ment in their own stock.  Under such plans, employees 
choose the proportion of their retirement savings to be 
placed in a “fund” consisting entirely of company stock, 
and the proportion to be placed into other funds that 
contain a more diversified portfolio.  Corporate officers 
typically administer these plans and serve as fiduciaries 
with certain obligations under ERISA.  However, plan 
fiduciaries typically don’t have discretion to decide how 
an employee’s savings are to be apportioned between 
the funds in a plan.  So, for example, when an employee 
says he wants 25% of his monthly retirement savings 
placed in the employer-stock fund, 25% of those savings 
are invested in employer stock.  The fiduciary is effec-
tively an intermediary:  He must take the savings the 
employee apportions to the employer fund and buy the 
company’s stock with it. 

So far, so good.  The trouble occurs when a fiduci-
ary has reason to believe that employer stock might be 
overvalued.  Though a fiduciary can’t elect to diversify 
employee savings of his own accord, he can remove 
company stock as an investment option by withdrawing 
the fund, thereby preventing employees from continu-
ing to invest in what he suspects might be overpriced 
shares.  But removing company stock as an investment 
option is a radical step.  It may violate the terms of a 
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plan’s written instruments, it can send a signal to the 
market that something is seriously wrong with the 
company and it certainly undermines employees’ in-
vestment autonomy.  Therefore, whenever a fiduciary 
fears an employer’s stock is overvalued, he is, in the 
Supreme Court’s words, “between a rock and a hard 
place:  If he keeps investing and the stock goes down he 
may be sued for acting imprudently … but if he stops 
investing and the stock goes up he may be sued for dis-
obeying the plan documents” or otherwise harming the 
fund.  Fifth Third, 134 S. Ct. at 2470. 

Recognizing the uniquely vulnerable position of 
ERISA fiduciaries, many courts, including ours, had 
previously held that a fiduciary’s investment in em-
ployer stock should be given a “presumption of pru-
dence.”  See, e.g., Quan v. Computer Scis. Corp., 623 
F.3d 870, 881 (9th Cir. 2010).  Under this presumption, 
a fiduciary was liable only if he continued to invest in 
employer stock when the company was facing collapse 
or catastrophic decline.  In Fifth Third, the Supreme 
Court considered whether fiduciaries are owed such a 
presumption.  The plaintiffs there argued that, far from 
being presumed prudent, fiduciaries should be liable 
whenever they possessed inside information suggesting 
company stock was overvalued, and failed to either 
publicly disclose that information or remove the stock 
as an investment option.  Id. at 2464. 

The Court’s decision in Fifth Third was a compro-
mise.  While the Court rejected the presumption of 
prudence as inconsistent with ERISA’s text, it recog-
nized that, without such a presumption, fiduciaries 
were at acute risk of liability.  The Court therefore 
stressed the special importance of the motion to dismiss 
to “weed out meritless lawsuits.”  Id. at 2470.  To facili-
tate a rigorous 12(b)(6) inquiry, the Court crafted new 
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and daunting liability requirements that plaintiffs must 
plausibly allege are met in order to state a claim.  Two 
of them are relevant to this case.  First, the Court held 
that there is no liability if any “prudent fiduciary in the 
defendant’s position could [] have concluded that stop-
ping purchases … or publicly disclosing negative infor-
mation would do more harm than good to the fund by 
causing a drop in the stock price and a concomitant 
drop in the value of the stock already held by the fund.”  
Id. at 2473.  Second, the Court stated that lower courts 
should carefully “consider the extent to which an 
ERISA-based obligation either to refrain on the basis 
of inside information from making a planned trade or to 
disclose inside information to the public could conflict 
with the complex insider trading and corporate disclo-
sure requirements imposed by the federal securities 
laws or with the objectives of those laws.”  Id. 

2. Plaintiffs’ underlying legal theory in this case is 
functionally identical to that in Fifth Third.  Plaintiffs 
allege that Amgen, a large pharmaceutical company, 
concealed the negative results of a clinical trial for an 
anemia drug and also marketed a risky off-label use for 
that drug.  After the results of the trial came to light 
and the off-label use of the drug was restricted by the 
FDA, Amgen’s stock dropped by approximately 30%.  
Plaintiffs claim that fiduciaries of Amgen’s stock-
ownership plans knew or should have known that the 
stock was overvalued based on inside information, and 
should have either removed the Amgen stock as an in-
vestment option or revealed to the general public the 
test results and the alleged riskiness of the off-label use. 

The panel initially decided this case before Fifth 
Third and reversed the district court’s dismissal.  Har-
ris v. Amgen, Inc., 738 F.3d 1026 (9th Cir. 2013).  
Amgen supplemented its petition for certiorari after 
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Fifth Third was decided, specifically pointing out the 
panel’s inconsistency with the two requirements dis-
cussed above.  The Court vacated the panel’s decision 
and remanded for reconsideration in light of Fifth 
Third, obviously expecting the panel would impose the 
two new liability requirements relevant to this case. 

Unsurprisingly, given that it was filed before Fifth 
Third was decided, the existing complaint fails to ade-
quately plead those two requirements.  A complaint 
may survive a motion to dismiss only “when the plain-
tiff pleads factual content that allows the court to draw 
the reasonable inference that the defendant is liable for 
the misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 
662, 678 (2009) (citing Bell Atl. Corp. v. Twombly, 550 
U.S. 544, 556 (2007)).  The Supreme Court held in Fifth 
Third that a defendant is only “liable for the miscon-
duct alleged” if no reasonable fiduciary in his position 
could conclude that withdrawing the fund or disclosing 
inside information would do more harm than good to 
the fund.  When, as here, the Supreme Court changes—
or more precisely defines—what constitutes “miscon-
duct,” it inescapably follows that the “factual content” 
that must be pled also changes.  Yet, the panel holds 
the complaint here survives simply because it recites 
the conclusion that fiduciaries could have withdrawn 
the fund or disclosed inside information.  Nowhere does 
the complaint even allege that defendants could have 
done so without doing more harm than good to the 
fund, let alone plead sufficient facts to make such an 
allegation plausible.  Nor do plaintiffs allege that de-
fendants could have disclosed inside information with-
out conflicting with the securities laws—Fifth Third’s 
other novel liability requirement. 

Sure, the complaint is long and contains plenty of 
background information regarding the alleged inflation 
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of Amgen stock.  But a complaint’s sufficiency no longer 
depends merely on its length or level of detail.  In the 
Twiqbal era, plaintiffs must state facts that “plausibly 
suggest an entitlement to relief.”  Iqbal, 556 U.S. at 
681.  A complaint that fails to state sufficient facts to 
plausibly suggest how Fifth Third’s new requirements 
have been met must be dismissed, no matter how ex-
tensive its other allegations may be. 

After all, how can meritless ERISA fiduciary suits 
be “weeded out” at the motion to dismiss stage, if a 
complaint can survive through no more than an una-
dorned conclusion that fiduciaries could have with-
drawn the fund or disclosed information?  Any com-
plaint filed by minimally competent counsel will surely 
do that.  By “unlock[ing] the doors of discovery for 
[those] armed with nothing more than conclusions,” Iq-
bal, 556 U.S. at 678-79, the panel’s holding not only con-
flicts with Fifth Third’s special emphasis on Rule 
12(b)(6), it fundamentally undermines Iqbal and 
Twombly in our circuit.  Future litigants in our court 
will now be able to inflict massive discovery costs on 
defendants by reciting liability requirements, without 
furnishing any of the facts necessary for us to plausibly 
infer that those requirements have been met. 

3. It’s not just the panel’s failure to remand that’s 
suspect, it’s the reasoning it employs to get there.  
Quite aside from its ramifications for pleading stand-
ards, the panel’s reasoning renders meaningless crucial 
language in Fifth Third, in open disregard for the in-
tent behind the Supreme Court’s GVR order. 

Let’s start with the Court’s requirement that liabil-
ity will attach only if no “prudent fiduciary” could “con-
clude[] that stopping purchases … or publicly disclosing 
negative information would do more harm than good to 
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the fund.”  The panel first asserts that, “given the rela-
tively small number of Amgen shares that would not be 
purchased by the Fund in comparison to the enormous 
number of actively traded shares, it is unlikely that the 
decrease in the number of shares that would otherwise 
have been purchased, considered alone, would have an 
appreciable negative impact on the share price.”  How 
does the panel know that, you ask?  I’m not sure—it’s 
not an allegation that was pled in the complaint.  So, the 
panel’s view can only be based on some extra-record 
speculation, the sort of thing we are neither permitted 
nor equipped to engage in. 

What the complaint does allege is that, “If Compa-
ny Stock were eliminated as an investment option un-
der the Plan, [it] would have sent a negative signal to 
Wall Street analysts, which in turn would result in re-
duced demand for Amgen Stock and a drop in the stock 
price.”  First Amended Complaint ¶ 330.  As the com-
plaint appears to acknowledge, withdrawal of the fund 
as an investment option is the worst type of disclosure:  
It signals that something may be deeply wrong inside a 
company but doesn’t provide the market with infor-
mation to gauge the stock’s true value.  Of course, there 
may be exceptional circumstances where such extreme 
action is compelled by ERISA, and Fifth Third calls for 
a careful parsing of the particular allegations in a com-
plaint to decide when that is so.  But, instead of engag-
ing in that fact-sensitive inquiry, the panel holds that 
withdrawing the fund was appropriate because, as a 
general matter, “when the previously concealed mate-
rial information about [a] company is eventually re-
vealed … the stock price will inevitably decline, almost 
certainly by more than the amount it would have de-
clined as a result of merely withdrawing the [f]und as 
an investment option.” 
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Under that theory, withdrawing the fund will al-
ways be the better option, because any stock price de-
cline it may precipitate will be deemed “inevitable.”  
But, for Fifth Third’s requirement to mean anything at 
all, the Supreme Court must have contemplated situa-
tions where a fiduciary could permissibly balance the 
long and short run effects of withdrawal on the share 
price, or account for the fact that a badly timed with-
drawal could cause the stock value to drop below its ef-
ficient-market level.  The panel’s holding washes those 
possibilities away.  It blesses a complaint that does 
nothing more than allege the hypothetical capability of 
withdrawing the fund, without requiring a single alle-
gation regarding the probable effects of that withdraw-
al.  In our circuit, a fiduciary now can never be safe 
from a lawsuit if he fails to withdraw the fund based on 
the reasonable belief that it will “do more harm than 
good to the fund by causing a drop in the stock price.”  
Fifth Third, 134 S. Ct. at 2473.  The panel’s reasoning 
renders that crucial language in Fifth Third utterly 
without meaning. 

That holding implicates a far broader range of situ-
ations than just those in which an actual securities vio-
lation has occurred.  Remember, at the time of acting, a 
fiduciary won’t know whether there was a securities 
violation; he’ll only have reason to suspect there was 
one.  Under conditions of uncertainty, the only way a 
fiduciary can avoid the risk of liability is by disclosing 
any arguable violation.  For example, a fiduciary might 
believe that a company’s financial performance is being 
overstated by senior officials.  Or he might believe that 
a piece of information needs to be disclosed immediate-
ly under the securities laws, when senior officials think 
only periodic disclosure is required.  Such differences of 
opinion are a common occurrence in most corporations.  
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A fiduciary—often a mid-level administrator with no 
independent legal counsel and limited information 
about the company’s overall situation—may well be 
egregiously wrong in his assessment.  Yet, under the 
panel’s holding, he risks liability every time he fails to 
act on his impulses, even when any proposed course of 
action would have disastrous consequences for the 
share price.  And, don’t forget, such share-price 
drops—when they inevitably result—will punish all 
those employees who had previously chosen to invest in 
the company. 

The panel also disregards the Court’s second key 
instruction, that we carefully consider how ERISA-
based obligations may conflict with disclosure require-
ments under the securities laws.  The panel reasons 
that such a conflict simply can’t occur because “if de-
fendants had revealed material information in a timely 
fashion to the general public … they would have simul-
taneously satisfied their duties under both the securi-
ties laws and ERISA.”  But the panel fails to appreciate 
the Court’s concerns in Fifth Third.  The Court was not 
only concerned that fiduciaries would be forced to vio-
late the securities laws to comply with ERISA, it was 
also worried that “ERISA-based obligations” would be 
broader than the disclosure requirements under the se-
curities laws and would therefore interfere with the 
compromise Congress struck when enacting those laws.  
Fifth Third, 134 S. Ct. at 2473. 

The securities laws do not require continuous dis-
closure of all information that may bear on a stock 
price.  Congress specifically rejected that route because 
of the enormous transaction costs and inefficiencies 
such disclosures would create.  Instead, it enacted a 
comprehensive and tessellated statutory scheme for 
corporate disclosure that imposes obligations on certain 
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corporate officers to reveal information at specific 
times.  See, e.g., 15 U.S.C. §§ 78m, 78o(d).  There is no 
allegation that 17 of the 19 defendants here violated the 
securities laws, or that they even had disclosure obliga-
tions under those laws.  Yet, under the panel’s holding, 
they are liable under ERISA for failing to do precisely 
what the securities laws do not require of them:  imme-
diately disclose inside information at the moment they 
“should have known” it was material.  The panel has a 
duty, following Fifth Third, to assess whether compel-
ling such disclosures might conflict with the securities 
laws.  Instead, the panel acts as if the Supreme Court 
hadn’t spoken. 

4. It makes matters worse that the panel’s adven-
turism occurs in a matter of exceptional importance 
that drastically impacts thousands of companies and 
millions of employees who participate in stock-
ownership plans.  Every company that offers such a 
plan now faces the chaotic prospect of its plan fiduciar-
ies releasing a disparate array of half-truths and in-
complete data to the market; or worse, the incessant 
withdrawal and reinstatement of its fund as fiduciaries 
are forced to act upon every tidbit of inside information 
they fear might make them the target of a lawsuit.  
What conceivable benefit flows from having a compa-
ny’s “VP of human resources” publicly explain that he 
disagrees with a CEO’s financial projection?  What vir-
tue is there in triggering a stock price collapse by with-
drawing the fund, simply because the “director of bene-
fits” is worried that an erroneous statement was made?  
I understand the impulse to deter securities fraud.  But 
it’s hardly rational to require every blind man to report 
on the shape of the whole elephant. 

Let’s also not forget that many ERISA fiduciary 
suits are as bad for employees as they are for compa-
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nies.  Settling meritless lawsuits is a costly endeavor 
and the money will no doubt come out of workers’ 
pockets sooner or later, whether that be through dimin-
ished salaries, layoffs or reductions in employer benefit 
contributions. 

And a proliferation of ERISA fiduciary suits will 
surely have the long-term effect of forcing companies to 
permanently withdraw company stock as an invest-
ment option, even though the presence of such an op-
tion has been shown to enhance employee satisfaction, 
reduce the propensity for layoffs and increase an em-
ployer’s likelihood to directly contribute to its employ-
ees’ retirement benefits.  Even if none of that were so, 
Congress has made the considered policy judgment to 
encourage the creation of employee stock-ownership 
plans and has specifically instructed courts to refrain 
from “regulations and rulings [that] block the estab-
lishment and success of [such] plans.”  See Tax Reform 
Act of 1976, Pub. L. No. 94-455, § 803(h), 90 Stat. 1590 
(1976).  Leaving aside the litany of practical problems 
the panel opinion creates, its promiscuous liability 
standard flies in the face of Congress’s unmistakable 
will. 

* * * 

As an intermediate court, our role is to faithfully 
apply the law as announced by the Supreme Court.  
The Court in Fifth Third plainly intended to offer fidu-
ciaries robust protection against litigation at the motion 
to dismiss stage.  The Court devoted multiple pages of 
its opinion to liability requirements that are genuinely 
novel.  The Court then granted a petition for certiorari 
that specifically directed us to re-examine our prior 
holding in light of those new liability requirements.  
Eschewing the simple and expedient solution of a re-
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mand, the panel substituted its own judgment for that 
of the Supreme Court.  That decision evinces an im-
permissible disregard for controlling authority and will 
have dire consequences for corporations and employees 
alike.  It’s a decision we will come to regret. 

OPINION 

W. FLETCHER, Circuit Judge: 

Plaintiffs, current and former employees of Amgen, 
Inc. (“Amgen”) and its subsidiary Amgen Manufactur-
ing, Limited (“AML”), participated in two employer-
sponsored pension plans, the Amgen Retirement and 
Savings Plan (the “Amgen Plan”) and the Retirement 
and Savings Plan for Amgen Manufacturing, Limited 
(the “AML Plan”) (collectively, “the Plans”).  The Plans 
were employee stock-ownership plans that qualified as 
“eligible individual account plans” (“EIAPs”) under 29 
U.S.C. § 1107(d)(3)(A).  All of the plaintiffs’ EIAPs in-
cluded holdings in the Amgen Common Stock Fund, 
one of the investments available to plan participants.  
The Amgen Common Stock Fund held only Amgen 
common stock. 

After the value of Amgen common stock fell, plain-
tiffs filed a class action under the Employee Retirement 
Income Security Act (“ERISA”) against Amgen, AML, 
Amgen’s board of directors, and the Fiduciary Commit-
tees of the Plans (collectively, “defendants”), alleging 
that defendants breached their fiduciary duties under 
ERISA.  The district court dismissed the complaint 
against Amgen under Federal Rule of Civil Procedure 
12(b)(6) on the ground that Amgen was not a fiduciary.  
It dismissed the complaint against the other defendants, 
who were fiduciaries, after applying the “presumption of 
prudence” articulated in Quan v. Computer Sciences 
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Corp., 623 F.3d 870 (9th Cir. 2010).  Alternatively, even 
assuming the absence of the presumption, the district 
court dismissed the complaint on the ground that de-
fendants had not violated their fiduciary duties. 

In an earlier opinion, we reversed the district 
court’s dismissal of the complaint.  Harris v. Amgen, 
Inc., 738 F.3d 1026 (9th Cir. 2013).  Applying Quan, we 
held that the presumption of prudence did not apply.  
We held, further, that, in the absence of the presump-
tion, plaintiffs had sufficiently alleged violation of the 
defendants’ fiduciary duties.  Finally, we held that 
Amgen was an adequately alleged fiduciary of the 
Amgen Plan. 

Defendants petitioned for a writ of certiorari.  The 
Supreme Court deferred ruling on the petition while it 
considered Fifth Third Bancorp v. Dudenhoeffer, 134 S. 
Ct. 2459 (2014), another ERISA case in which the pre-
sumption of prudence was at issue.  In Quan, we had 
held that the presumption of prudence was available to 
ERISA fiduciaries for both EIAPs and employee stock 
ownership plans (“ESOPs”) “when the plan terms re-
quire or encourage the fiduciary to invest primarily in 
employer stock.”  Quan, 623 F.3d at 881.  Overruling 
Quan and similar decisions by our sister circuits, the 
Supreme Court held in Fifth Third that there was no 
presumption of prudence for ESOP fiduciaries beyond 
the statutory exemption from the otherwise applicable 
duty to diversify.  Fifth Third, 134 S. Ct. at 2467; 29 
U.S.C. § 1104(a)(2).  After deciding Fifth Third, the 
Court granted certiorari, and vacated and remanded 
for reconsideration in light of its decision.  Amgen, Inc. 
v. Harris, 134 S. Ct. 2870 (2014). 

On reconsideration in light of Fifth Third, we again 
reverse the district court’s dismissal. 
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I. Background 

The following narrative is taken from the complaint 
and documents that provide uncontested facts.  On a 
motion to dismiss, we assume the allegations of the 
complaint to be true.  See Tellabs, Inc. v. Makor Issues 
& Rights, Ltd., 551 U.S. 308, 322 (2007). 

Amgen is a global biotechnology company that de-
velops and markets pharmaceutical drugs.  AML, a 
wholly owned subsidiary of Amgen, operates a manu-
facturing facility in Puerto Rico.  To provide retirement 
benefits to their employees, Amgen set up the Amgen 
Plan on April 1, 1985.  AML set up the AML Plan in 
2002 and it became effective on January 1, 2006. 

The Plans are covered by the Employee Retire-
ment Income Security Act (“ERISA”).  Both qualify as 
“individual account plans.”  See 29 U.S.C. § 1002(34).  
Plan participants contribute a portion of their pre-tax 
compensation to individual investment accounts.  They 
receive benefits based solely upon their contributions, 
adjusted for any gains and losses in assets held by the 
Plans.  Participants may contribute up to thirty percent 
of their pre-tax compensation.  They may select from a 
number of investment funds offered by the Plans.  One 
of those is the Amgen Common Stock Fund, which 
holds only Amgen stock.  Amgen stock constituted the 
largest single asset of both Plans in 2004 and 2005.  

This litigation arises out of a controversy concern-
ing Amgen drugs used for the treatment of anemia.  
Anemia is a condition in which blood is deficient in red 
blood cells or hemoglobin.  Causes of anemia include an 
iron-deficient diet, excessive bleeding, certain cancers 
and cancer treatments, and kidney or liver failure.  In 
the early 1980s, Amgen scientists discovered how to 
make artificial erythropoietin, a protein formed in the 



23a 

 

kidneys that stimulates erythropoiesis, the formation of 
red blood cells.  After this discovery, Amgen commer-
cialized the manufacture of a class of drugs known as 
erythropoiesis-stimulating agents (“ESAs”) to treat 
anemia. 

In 1989, the Federal Drug Administration (“FDA”) 
approved Amgen’s first commercial ESA, epoetin alfa, 
for the treatment of anemia associated with chronic 
kidney failure.  Amgen marketed epoetin alfa for ap-
proved uses under the brand name EPOGEN 
(“Epogen”), and licensed patents to Johnson & Johnson 
(“J&J”) to develop additional marketable uses.  J&J ob-
tained FDA approval between 1991 and 1996 to market 
epoetin alfa under the brand name PROCRIT (“Pro-
crit”) for anemia associated with chemotherapy and 
HIV therapies, for chronic kidney diseases, and for pre-
surgery support of anemic patients.  J&J had exclusive 
marketing rights for Procrit under its licensing agree-
ment with Amgen. 

Sometime before 2001, Amgen developed a new 
ESA, darbepoetin alfa, whose sales by Amgen were not 
restricted by J&J’s exclusive marketing rights for Pro-
crit.  Darbepoetin alfa, marketed as Aranesp, lasts 
longer in the bloodstream than epoetin alfa.  The FDA 
approved Aranesp for treatment of anemia associated 
with chronic kidney failure and cancer chemotherapy.  
Aranesp has taken significant market share from J&J’s 
Procrit.  At the time the complaint was filed, Aranesp 
“control[led] half the market” for non-dialysis ESA.  
Sales of EPOGEN and Aranesp have been “core to 
[Amgen’s] survival and success,” making up roughly 
half of Amgen’s $14.3 billion in revenue in 2006.   

In the late 1990s and early 2000s, several clinical 
trials raised safety concerns regarding the use of ESAs 
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for particular anemic populations.  In 1998, the Normal 
Hematocrit Study tested the efficacy of ESAs on ane-
mia patients with pre-existing heart disease.  The study 
was terminated because the test group experienced 
statistically significant higher rates of blood clotting.  
In 2003 and early 2004, two trials—ENHANCE and 
BEST—tested ESAs on cancer patients in Europe.  
The ENHANCE trial showed shorter progression-free 
survival and shorter overall survival of head and neck 
cancer patients for the ESA group than the placebo 
group.  The BEST trial was terminated after four 
months because breast cancer patients in the group 
taking epoetin alfa had a higher rate of death than 
those in the placebo group. 

ENHANCE and BEST did not test the safety of 
ESAs for the specific uses and doses for which they had 
been approved in the United States.  In March 2004, 
the FDA published notice in the Federal Register that 
the Oncology Drug Advisory Committee (“ODAC”), an 
FDA-sponsored group of oncology experts, would con-
vene in May 2004 to discuss safety concerns about 
Aranesp.  In April, before the ODAC meeting, an 
Amgen spokesperson stated during a conference call 
with investors, analysts, and plan participants that “the 
focus [of the ODAC meeting] was not on Aranesp” and 
that “the safety for Aranesp has been comparable to 
placebo.” 

During its two-day meeting with ODAC, the FDA 
urged Amgen to conduct further clinical trials to test 
the safety of ESAs for uses that had already been ap-
proved by the FDA.  Amgen made a presentation at 
the meeting outlining what it called the “Amgen Phar-
macovigilance Program,” consisting of five ongoing or 
planned clinical trials testing Aranesp “in different tu-
mor treatment settings.”  Amgen’s Vice President for 
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Oncology Clinical Development described the Amgen 
program as the “responsible and credible approach to 
definitively resolv[e] the questions raise[d]” by the 
FDA. 

One of the trials under Amgen’s program was the 
Danish Head and Neck Cancer Group (“DAHANCA”) 
10 Trial.  The DAHANCA 10 Trial tested whether high 
doses of Aranesp could help shrink tumors in patients 
receiving radiation therapy for head and neck cancer.  
On October 18, 2006, DAHANCA investigators tempo-
rarily halted the study “due to information about po-
tential unexpected negative effects.”  Amgen was in-
formed of the temporary halt of the study on or near 
that day.  Amgen did not disclose that the DAHANCA 
10 Trial had been temporarily halted. 

An analysis of the halted DAHANCA 10 Trial was 
completed on November 28, 2006.  The principal inves-
tigator reported that “[b]ased on these outcome results 
the DAHANCA group concluded that the likelihood of 
a reverse outcome, i.e. that Aranesp would be signifi-
cantly better than in control[,] was almost non-
existing.”  The DAHANCA 10 Trial was permanently 
terminated on December 1, 2006.  DAHANCA investi-
gators concluded that “there is a small but significant 
poor outcome in the patients treated with Aranesp” in 
that tumor growth was worse for patients who took 
Aranesp compared to patients who did not.  Amgen 
was informed in December 2006 that the study had 
been permanently terminated. 

Another clinical trial, CHOIR, raised additional 
safety concerns about ESAs.  The CHOIR trial investi-
gated the safety of epoetin alfa (EPOGEN) when used 
to treat chronic kidney disease patients.  The safety 
monitoring board for CHOIR terminated the trial when 
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a higher incidence of death and cardiovascular hospital-
ization was observed among epoetin alfa users.  Yet an-
other clinical trial, CREATE, tested the benefit pro-
vided by Roche Pharmaceuticals’s ESA in raising he-
moglobin levels in patients with chronic kidney disease.  
On November 16, 2006, Roche announced that the re-
sults of the CREATE trial “clearly show that there is 
no additional cardiovascular benefit from treating to 
higher hemoglobin levels in this patient group.” 

On November 20, Amgen posted a public statement 
responding to the CHOIR and CREATE trials.  Amgen 
wrote, “A very substantial body of evidence, developed 
over the past 17 years, demonstrates that anemia asso-
ciated with chronic kidney disease can be treated safely 
and effectively with EPOGEN and Aranesp when ad-
ministered according to the Food and Drug Admin-
istration (FDA)-approved dosing guidelines.”  Two 
weeks later, Amgen issued a press release to correct 
“what the company believes are misleading and inaccu-
rate news reports regarding the use of its drugs.”  
Amgen reiterated, “EPOGEN and Aranesp are effec-
tive and safe medicines when administered according to 
the Food and Drug Administration (FDA) label.” 

Amgen also conducted its own clinical trial, the 
“103 Study.”  The 103 Study tested Aranesp in 939 pa-
tients with anemia secondary to cancer.  The FDA later 
described the 103 Study as “demonstrat[ing] signifi-
cantly shorter survival rate[s] in cancer patients receiv-
ing ESAs as compared to th[o]se receiving transfusion 
support.”  However, during a January 2007 conference 
call, an Amgen representative described the 103 Study 
as not demonstrating a “statistically significant adverse 
[e]ffect of Aranesp on overall mortality in this patient 
population.”  He said that “the risk benefit ratio for 
Aranesp in these extremely ill patients with anemia 
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secondary to malignancy is, at best, neutral and per-
haps negative.”  During what may have been the same 
conference call, discussing Amgen’s fourth-quarter 
earnings on January 25, an Amgen representative stat-
ed, in response to concerns expressed about the 103 
Study, that “we have a well established risk benefit 
profile.” 

During a February 16, 2007, investor conference 
call, defendant Kevin Sharer, Amgen’s President, Chief 
Executive Officer, and Chairman of the Board, stated, 
“We strongly believe, as we have consistently stated, 
that Aranesp and EPOGEN are safe and effective med-
icines when used in accordance with label indications.”  
During a March conference call, defendant Sharer reit-
erated, “When we look at the totality of data, we believe 
our products are safe and effective when used on-label.”  
On March 9, 2007, Amgen posted a statement on the 
company website available to plan participants under 
the title “Amgen’s Statement on the Safety of Aranesp 
(darbepoetin alfa) and EPOGEN (Epoetin alfa)”: 

Aranesp (darbepoetin alfa) and EPOGEN 
(Epoetin alfa) have favorable risk/benefit pro-
files in approximately four million patients with 
chemotherapy-induced anemia or CKD when 
administered according to the FDA-approved 
dosing guidelines. 

Amgen engaged in extensive marketing, encourag-
ing both on- and off-label uses of its ESAs.  Amgen 
trained its sales representatives to ask questions that 
steered doctors to discussions about off-label uses.  In 
an Amgen sales personnel manual, Amgen gave an “ex-
panded list” of “excellent questions” to ask doctors in 
order to move the discussions toward off-label uses.  
Examples include, “What is keeping you from using 



28a 

 

Aranesp in all your MDS/HIV/CIA patients?”  MDS is 
myelodysplastic syndrome, an illness often resulting in 
anemia.  The FDA has never approved Aranesp to 
treat MDS or HIV patients. 

Amgen created a speakers program in which 
Amgen paid for dinners at which “expert” speakers 
talked to physicians and other providers about off-label 
uses for Aranesp.  Speakers program events were not 
accredited as continuing medical education seminars 
conducted by an independent medical association.  
Amgen paid not only the speakers but also the doctors 
and other medical providers who attended the events.  
The $1,000 payments to physician attendees were “paid 
from [Amgen’s] marketing budget.” 

Amgen educated medical providers about the profit 
they could obtain by prescribing its ESAs.  Before Jan-
uary 1, 2005, Medicare calculated drug reimbursement 
rates based on the average wholesale price (“AWP”) of 
drugs.  Medical providers could purchase Amgen’s 
ESAs at a price lower than the AWP, but could charge 
Medicare the AWP.  Amgen created spreadsheets and 
other tools to help providers calculate the profit.  
Amgen also encouraged doctors to use its ESAs ineffi-
ciently.  For example, it encouraged doctors to deliver 
Epogen intravenously rather than subcutaneously, be-
cause an intravenous delivery of the drug requires a 
substantially larger dose to achieve the same effect. 

Amgen marketing efforts were successful.  For ex-
ample, Amgen’s worldwide sales of Aranesp increased 
fourteen percent during the first quarter of 2007 com-
pared to the same quarter in 2006.  Amgen told investors 
on several occasions that its marketing practices were 
proper.  In public SEC filings, Amgen stated that it mar-
keted its products only for on-label uses.  In December 
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2006, in response to negative publicity about off-label 
uses, Amgen issued a press release “intended to clarify 
Amgen’s position on the use of EPOGEN and Aranesp 
and to correct what the company believes are mislead-
ing and inaccurate news reports regarding the use of its 
drugs.”  The company clarified that “Amgen only pro-
motes the use of EPOGEN and Aranesp consistent 
with the FDA label.”  On a January 2007 conference 
call, Amgen stated that “our promotion [of EPOGEN] 
has always been strictly according to our label, we do 
not anticipate a major shift in clinical practice.” 

In February 2007, The Cancer Letter published an 
article entitled “Amgen Didn’t Tell Wall Street About 
Results of [DAHANCA] Study.”  The article reported 
that the DAHANCA trial had been temporarily halted 
due to the “significantly inferior therapeutic outcome 
from adding Aranesp to radiation treatment of patients 
with head and neck cancer.”  On February 23, the As-
sociated Press announced that the USP DI, an influen-
tial drug reference guide, had delisted Aranesp as a 
treatment for anemia in cancer patients not undergoing 
chemotherapy.  On February 27, the New York Times 
published an article stating: 

New studies are raising questions about 
whether drugs that have been used by millions 
of cancer patients might actually be harming 
them.  The drugs, sold by Amgen, Roche, and 
Johnson & Johnson, are used to treat anemia 
caused by chemotherapy and meant to reduce 
the need for blood transfusions and give pa-
tients more energy.  But the new results sug-
gest that the drugs may make the cancer itself 
worse.  …  [S]ome cancer specialists and secu-
rities analysts say the new information may 
make doctors more cautious in using the drugs, 
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which have combined sales for the three com-
panies exceeding $11 billion and have been 
heavily promoted through efforts that include 
television commercials. 

On March 9, the FDA mandated a “black box” 
warning for off-label use of Aranesp and Epogen.  A 
black box warning is the strongest warning the FDA 
can require.  Cf. 21 C.F.R. § 201.57(c)(1) (2012).  The 
black box warning read: 

Recently completed studies describe an in-
creased risk of death, blood clots, strokes, and 
heart attacks in patients with kidney failure 
where ESAs were given at higher than rec-
ommended doses.  In other studies, more rapid 
tumor growth occurred in patients with head 
and neck cancer who received these higher 
doses.  In studies where ESAs were given at 
recommended doses, an increased risk of death 
was reported in patients with cancer who were 
not receiving chemotherapy and an increased 
risk of blood clots was observed in patients fol-
lowing orthopedic surgery. 

On March 21, 2007, two House of Representatives 
subcommittees opened an investigation into the safety 
profile of Aranesp and EPOGEN as well as into 
Amgen’s off-label marketing practices.  The Chairs of 
those two subcommittees “ordered” Amgen to halt di-
rect-to-consumer advertising and physician incentives 
pending further FDA action.  On May 8, the FDA noted 
on its website that Aranesp and EPOGEN “were clear-
ly demonstrated to be unacceptable” in high doses.  On 
May 10, ODAC reconvened and voted to restrict the 
use of ESAs, to expand existing warnings, and to re-
quire ESA manufacturers to conduct further studies. 
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Defendant Sharer, Amgen’s President and CEO, 
told a Wall Street Journal reporter in an interview that 
2007 was the “most difficult [year] in [Amgen’s] histo-
ry.”  According to Sharer, there was an “unexpected 
$800 million to $1 billion hit to operating income due to 
safety concerns” about Aranesp.  Sales of Aranesp de-
creased by fifty percent. 

Amgen stock, and thus the Amgen Common Stock 
Fund, lost significant value as a result of these safety 
concerns.  The class period runs from May 4, 2005, to 
March 9, 2007.  Amgen common stock was at its high of 
$86.17 on September 19, 2005.  On February 16, 2007, 
when The Cancer Letter published its article revealing 
that Amgen had not been forthcoming about the result 
of the DAHANCA 10 Trial, Amgen stock sold for 
$66.73.  When ODAC voted to restrict the use of ESA 
drugs, on or shortly after May 10, the price of Amgen 
stock dropped to $57.33, the class period low.  Between 
September 19, 2005 and the ODAC vote, the price of 
Amgen stock dropped $28.83, or thirty-three percent. 

On August 20, 2007, plaintiffs Steve Harris, a par-
ticipant in the Amgen Plan, and Dennis Ramos, a par-
ticipant in the AML Plan, filed a complaint alleging that 
defendants breached their fiduciary duties under 
ERISA.  The district court dismissed Harris’s claims 
for lack of standing, on the ground that Harris no long-
er owned assets in the Amgen Plan on the date he filed 
his complaint.  Harris v. Amgen, Inc., 573 F.3d 728, 731 
(9th Cir. 2009).  The court dismissed Ramos’s claims 
without leave to amend on the ground that he had 
failed to identify the proper fiduciaries of the AML 
Plan.  Id.  We reversed, holding that Harris had stand-
ing as a “participant” of the Amgen Plan during the 
Class Period, and that Ramos should have been allowed 
to amend the complaint.  Id. 
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The complaint now at issue is the First Amended 
Class Action Consolidated Complaint (“FAC”), filed on 
March 23, 2010, by five plaintiffs, including Harris and 
Ramos.  The FAC alleges six counts of violation of fidu-
ciary duty under ERISA against Amgen, AML, nine 
Directors of the Amgen Board (“the Directors”), and 
the Plans’ Fiduciary Committees and their members.  
The district court dismissed the FAC against Amgen 
on the ground that it was not a fiduciary.  It dismissed 
the FAC against the remaining defendants under Rule 
12(b)(6) for failure to state a claim. 

In a separate class action simultaneously pending 
before the same district judge, investors in Amgen 
common stock claimed violations of federal securities 
laws based on the same alleged facts as in the ERISA 
action now before us.  In a careful thirty-five page or-
der, the district court concluded that the investors had 
sufficiently alleged material misrepresentations and 
omissions, scienter, reliance, and resulting economic 
loss to state claims under Sections 10(b) and 20(a) of the 
1934 Exchange Act.  See 15 U.S.C. §§ 78j(b), 78t(a).  
The district court certified a class based on the facts 
alleged in the complaint.  We affirmed the district 
court’s class certification in Conn. Ret. Plans & Trust 
Funds v. Amgen, Inc., 660 F.3d 1170 (9th Cir. 2011).  
The Supreme Court affirmed in Amgen, Inc. v. Conn. 
Ret. Plans & Trust Funds, 133 S. Ct. 1184 (2013). 

For the reasons that follow, we reverse the district 
court’s decision in the ERISA case before us. 

II. Standard of Review 

“We review de novo the district court’s grant of a 
motion to dismiss under Rule 12(b)(6), accepting all fac-
tual allegations in the complaint as true and construing 
them in the light most favorable to the nonmoving par-
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ty.”  Skilstaf, Inc. v. CVS Caremark Corp., 669 F.3d 
1005, 1014 (9th Cir. 2012).  “[C]ourts must consider the 
complaint in its entirety, as well as other sources courts 
ordinarily examine when ruling on Rule 12(b)(6) mo-
tions to dismiss, in particular, documents incorporated 
into the complaint by reference, and matters of which a 
court may take judicial notice.”  Tellabs, Inc., 551 U.S. 
at 322.  We then determine whether the allegations in 
the complaint and information from other permissible 
sources “plausibly suggest an entitlement to relief.”  
Ashcroft v. Iqbal, 556 U.S. 662, 681 (2009); Starr v. Baca, 
652 F.3d 1202, 1216 (9th Cir. 2011) (quoting Iqbal). 

III. Discussion 

Congress enacted ERISA to provide “minimum 
standards … assuring the equitable character of [em-
ployee benefit] plans and their financial soundness.”  29 
U.S.C. § 1001(a).  These minimum standards regulate 
the “conduct, responsibility, and obligation for fiduciar-
ies of employee benefit plans ….”  Id. § 1001(b).  “Con-
gress painted with a broad brush, expecting the federal 
courts to develop a ‘federal common law of rights and 
obligations’ interpreting ERISA’s fiduciary standards.”  
Bins v. Exxon Co. U.S.A., 220 F.3d 1042, 1047 (9th Cir. 
2000) (en banc) (citation omitted). 

The Supreme Court has established certain inter-
pretive rules specific to ERISA’s fiduciary duties.  
These duties, including those governing fiduciary sta-
tus, “draw much of their content from the common law 
of trusts, the law that governed most benefit plans be-
fore ERISA’s enactment.”  Varity Corp. v. Howe, 516 
U.S. 489, 496 (1996).  ERISA reflects a “congressional 
determination that the common law of trusts did not 
offer completely satisfactory protection.”  Id. at 497.  
The law of trusts “often … inform[s]” but does “not 
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necessarily determine the outcome of” an interpreta-
tion of ERISA’s fiduciary duties.  Id.  The common law 
of trusts offers “only a starting point” that must yield 
to the “language of the statute, its structure, or its pur-
poses,” if necessary.  Id. 

We first address the sufficiency of the FAC against 
each properly named fiduciary.  We then address 
whether the plaintiffs have adequately alleged that 
Amgen is a fiduciary. 

A. Sufficiency of the FAC 

The district court dismissed all six counts of the 
FAC under Rule 12(b)(6).  Plaintiffs have appealed only 
the dismissal of Counts II through VI. 

1. Count II 

Plaintiffs allege in Count II that defendants acted 
imprudently, and thereby violated their duty of care 
under 29 U.S.C. § 1104(a)(1)(B), by continuing to pro-
vide Amgen common stock as an investment alterna-
tive when they knew or should have known that the 
stock was being sold at an artificially inflated price.  
Defendants originally contended that they were enti-
tled to a “presumption of prudence” under Quan v. 
Computer Sci. Corp., 623 F.3d 870 (9th Cir. 2010).  In 
our earlier opinion, we held that plaintiffs had satisfied 
the criteria of Quan, such that the presumption of pru-
dence did not apply.  The Supreme Court’s opinion in 
Fifth Third has now made clear that an ERISA plain-
tiff does not need to satisfy the criteria we articulated 
in Quan.  The Court wrote in Fifth Third: 

[T]he law does not create a special presumption 
favoring ESOP fiduciaries.  Rather, the same 
standard of prudence applies to all ERISA fi-
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duciaries, except that an ESOP fiduciary is un-
der no duty to diversify the ESOP’s holdings. 

134 S. Ct. at 2467.  Defendants are EAIP fiduciaries ra-
ther than ESOP fiduciaries, but they do not dispute 
that Fifth Third applies equally to them, and they do 
not contend that they enjoy a presumption of prudence.  
However, defendants contend that their actions were 
prudent even if the presumption of prudence does not 
apply. 

ERISA requires that a fiduciary perform duties 
under a plan “with the care, skill, prudence, and dili-
gence under the circumstances then prevailing that a 
prudent man acting in a like capacity and familiar with 
such matters would use in the conduct of an enterprise 
of a like character and with like aims.”  29 U.S.C. 
§ 1104(a)(1)(B).  This standard governs a fiduciary’s de-
cision to allow investment of plan assets in employer 
stock.  Quan, 623 F.3d at 878-79.  “This is true, even 
though the duty of prudence may be in tension with 
Congress’s expressed preference for plan investment in 
the employer’s stock.”  Id. at 879 (internal quotation 
marks omitted).  A “myriad of circumstances” sur-
rounding investments in company stock could support a 
violation of the prudence requirement.  In re Syncor, 
516 F.3d at 1102.  “‘A court’s task in evaluating a fiduci-
ary’s compliance with this standard is to inquire 
whether the individual trustees, at the time they en-
gaged in the challenged transactions, employed the ap-
propriate methods to investigate the merits of the in-
vestment and to structure the investment.’”  Quan, 623 
F.3d at 879 (quoting Wright, 360 F.3d at 1097) (altera-
tions and quotation marks omitted). 

Count II alleges that defendants knew or should 
have known about material omissions and misrepresen-
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tations, as well as illegal off-label sales, that artificially 
inflated the price of the stock while, at the same time, 
they continued to offer the Amgen Common Stock 
Fund as an investment alternative to plan participants.  
The district court held that, even without the assis-
tance of the presumption of prudence, defendants were 
entitled to dismissal of Count II under Rule 12(b)(6).  
We disagree. 

We begin by noting that we held in Syncor that “[a] 
violation [of the prudent man standard] may occur 
where a company’s stock … was artificially inflated 
during that time by an illegal scheme about which the 
fiduciaries knew or should have known, and then sud-
denly declined when the scheme was exposed.”  In re 
Syncor, 516 F.3d at 1102.  In Syncor, the company was 
a fiduciary that knowingly made cash bribes to doctors 
in Taiwan in violation of the Foreign Corrupt Practices 
Act.  Upon disclosure of these illegal payments, Syn-
cor’s stock price lost nearly half its value.  “Despite 
these illegal practices, the [fiduciaries] allowed the Plan 
to hold and acquire Syncor stock when they knew or 
had reason to know of Syncor’s foreign bribery 
scheme.”  Id. at 1098.  We held on appeal from sum-
mary judgment that “there is a genuine issue whether 
the fiduciaries breached the prudent man standard by 
knowing of, and/or participating in, the illegal scheme 
while continuing to hold and purchase artificially inflat-
ed Syncor stock for the ERISA Plan.”  Id. at 1103. 

In their original briefing, filed before the Court de-
cided Fifth Third, defendants made five arguments in 
favor of dismissal of Count II.  None is persuasive.  
First, defendants argue that investments in Amgen 
stock during the class period were not imprudent “be-
cause Amgen was not even remotely experiencing se-
vere financial difficulties during that time, and remains 
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a strong, viable, and profitable company today.”  This 
argument is beside the point.  Amgen was not “experi-
encing severe financial difficulties” during the relevant 
time period in part because of the very actions about 
which plaintiffs are now complaining.  That is, Amgen 
was earning large but unsustainable profits based on 
improper and unsustainable sales of EPOGEN and 
Aranesp.  Further, Amgen may have been, and may 
now be, a “strong, viable, and profitable company,” but 
that does not mean that the price of Amgen stock was 
not artificially inflated during the class period. 

Second, defendants argue that the decline in price 
in Amgen stock was insufficient to show an imprudent 
investment by the fiduciaries.  They write, “[A]s the 
District Court correctly held, this ‘relatively modest 
and gradual decline in the stock price’ does not render 
the investment imprudent.”  As an initial matter, we 
note that the proper question is not whether the in-
vestment results were unfavorable, but whether the 
fiduciary used “‘appropriate methods’” to investigate 
the merits of the transaction.  Quan, 623 F.3d at 879 
(quoting Wright, 360 F.3d at 1097); see also Kirsch-
baum, 526 F.3d at 254 (explaining that the “test of pru-
dence is one of conduct, not results”); Bunch v. W.R. 
Grace & Co., 555 F.3d 1, 7 (1st Cir. 2009) (same).  But 
defendants’ argument fails even on its own terms.  
Their argument is foreclosed by the district court’s de-
cision in the federal securities class action against 
Amgen based on the same alleged sequence of events.  
See Conn. Ret. Plans & Trust Funds v. Amgen, Inc., 
660 F.3d 1170 (9th Cir. 2011), aff’d Amgen Inc. v. Conn. 
Ret. Plans & Trust Funds, 133 S. Ct. 1184 (2013).  If 
the alleged misrepresentations and omissions, scienter, 
and resulting decline in share price in Connecticut Re-
tirement Plans were sufficient to state a claim that de-
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fendants violated their duties under Section 10(b), the 
alleged misrepresentations and omissions, scienter, and 
resulting decline in share price in this case are suffi-
cient to state a claim that defendants violated their du-
ty of care under ERISA. 

Third, quoting Kirschbaum, 526 F.3d at 253, 256, 
defendants argue that 

[w]hen, like here, retirement plans are at issue, 
courts must be mindful of “the long-term hori-
zon of retirement investing, as well as the fa-
vored status Congress has granted to employee 
stock investments in their own companies.”  …  
[H]olding fiduciaries liable for continuing to of-
fer the option to invest in declining stock would 
place them in an “untenable position of having 
to predict the future of the company stock’s 
performance.  In such a case, [a fiduciary] could 
be sued for not selling if he adhered to the plan, 
but also sued for deviating from the plan if the 
stock rebounded.” 

Defendants’ reliance on Kirschbaum is misplaced.  The 
court wrote in that case, “The Plan documents, consid-
ered as a whole, compel that the Common Stock Fund 
be available as an investment option for employee-
participants.”  Kirschbaum, 526 F.3d at 249.  The con-
cerns expressed in Kirschbaum have little bearing on 
the case before us.  Here, unlike in Kirschbaum, the 
fiduciaries of the Amgen and AML Plans were under no 
such compulsion.  They knew or should have known 
that the Amgen Common Stock Fund was purchasing 
stock at an artificially inflated price due to material 
misrepresentations and omissions by company officers, 
as well as by illegal off-label marketing, but they never-
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theless continued to allow plan participants to invest in 
the Fund. 

Fourth, quoting In re Computer Sciences Corp., 
ERISA Litig., 635 F. Supp. 2d 1128, 1136 (C.D. Cal. 
2009), aff’d 623 F.3d 870 (9th Cir. 2010), defendants ar-
gue that if the Amgen Fund had been “remove[d] … as 
an investment option,” based on nonpublic information 
about the company, this action “may have brought 
about ‘precisely the result [P]laintiffs seek to avoid:  a 
drop in the stock price.’”  The Court wrote in Fifth 
Third: 

To state a claim for breach of the duty of 
prudence on the basis of inside information, a 
plaintiff must plausibly allege an alternative ac-
tion that the defendant could have taken that 
would have been consistent with the securities 
laws and that a prudent fiduciary would not 
have viewed as more likely to harm the fund 
than to help it. 

134 S. Ct. at 2472.  More specifically, the Court wrote: 

[L]ower courts faced with such claims should 
also consider whether the complaint has plausi-
bly alleged that a prudent fiduciary in the de-
fendant’s position could not have concluded 
that stopping purchases—which the market 
might take as a sign that insider fiduciaries 
viewed the employer’s stock as a bad invest-
ment—or publicly disclosing negative infor-
mation would do more harm than good to the 
fund by causing a drop in the stock price and a 
concomitant drop in the value of the stock al-
ready held in the fund. 

Id. at 2473. 



40a 

 

Defendants’ argument does not take into account 
the fact that, quite independently of any obligation un-
der ERISA, the federal securities laws require disclo-
sure of material information.  Consider, first, a situation 
in which the Fund is not removed as an investment op-
tion until after the material information has been con-
cealed from the public for a substantial period of time, 
and the stock price has been substantially inflated as a 
result.  In this situation, the adverse consequences of 
the removal of the Fund would be no greater than, and 
probably substantially less than, the consequences of 
the disclosure required by the securities laws.  This is 
so for several reasons.  First, removing the Fund as an 
investment option would not mean liquidation of the 
Fund.  It would mean only that while the share price is 
artificially inflated, plan participants would not be al-
lowed to invest additional money in the Fund, and that 
the Fund would therefore not purchase additional 
shares at the inflated price.  Second, given the relative-
ly small number of Amgen shares that would not be 
purchased by the Fund in comparison to the enormous 
number of actively traded shares, it is unlikely that the 
decrease in the number of shares that would otherwise 
have been purchased, considered alone, would have an 
appreciable negative impact on the share price.  Final-
ly, if the investing public were to take the removal of 
the Fund as a negative signal about the value of Amgen 
stock, any reduction in the stock price would anticipate 
(and only partially) the inevitable result of Amgen’s 
eventual compliance with the federal securities laws.  
That is, when the previously concealed material infor-
mation about the company is eventually revealed as re-
quired by the securities laws, the stock price will inevi-
tably decline, almost certainly by more than the amount 
it would have declined as a result of merely withdraw-
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ing the Fund as an investment option.  It is thus quite 
plausible, in this situation, that defendants could re-
move the Fund from the list of investment options 
without causing undue harm to plan participants. 

Next, consider a situation in which the Fund is re-
moved as an investment option as soon as the fiduciar-
ies—including fiduciaries without disclosure obligations 
under the federal securities laws—knew or should have 
known that material information was being withheld 
from the public.  If the fiduciaries with inside 
knowledge but without disclosure obligations act to re-
move the Fund as an investment option as soon as 
Amgen’s share price begins to be artificially inflated—
that is, as soon as those fiduciaries with disclosure obli-
gations begin to violate the securities laws—that action 
may cause those fiduciaries to comply with their obliga-
tions under the securities laws.  In that event, there 
will be no artificial increase in the share price, and no 
corresponding decline at a later time.  Even if removal 
of the Fund as an investment opinion does not cause 
those defendants with disclosure obligations to comply 
with the securities laws, its removal will at least pro-
tect plan participants from investing in Amgen stock as 
artificially inflated prices.  Removal of the Fund as an 
investment option might cause a drop in the share 
price, perhaps slightly more than the amount of any ini-
tial artificial inflation.  This very drop in stock price 
might cause the insider fiduciaries with disclosure obli-
gations to comply with the securities laws.  But even if 
the drop in stock price does not cause these fiduciaries 
to comply, removal of the Fund as an investment option 
will prevent the greater harm to plan participants that 
would result if no disclosure is made, if the stock price 
continues to inflate artificially, and if plan participants 
are allowed to make continued investments in the Fund 



42a 

 

at increasingly inflated prices.  In other words, it is 
quite plausible that in this situation, too, defendants 
could remove the Fund as an investment option with-
out causing undue harm to plan participants. 

We emphasize that any problem created by allow-
ing plan participants to invest in the Fund as it pur-
chased Amgen stock at artificially inflated prices is a 
problem of the defendants’ own making.  Both the in-
sider fiduciaries without disclosure obligations under 
the federal securities laws and those with such obliga-
tions have it within their power to prevent harmful in-
vestments by plan participants.  Insider fiduciaries 
without disclosure obligations should act to protect plan 
participants as soon as they know or should know that 
information of the kind for which disclosure is required 
under the securities laws is not being released to the 
public.  Insider fiduciaries with disclosure obligations 
should act to protect plan participants under ERISA as 
soon as the federal securities laws require disclosure.  
The fact that the fiduciaries decide not to act at this 
early stage does not mean that their ERISA fiduciary 
duties do not apply thereafter.  Quite the opposite.  It 
means that they are continuing to violate their fiduci-
ary duties by not acting. 

Fifth, defendants argue that “they could not have 
removed the Amgen Stock Fund based on undisclosed 
alleged adverse material information—a potentially il-
legal course of action” (emphasis in original).  Defend-
ants misunderstand the nature of their duties under 
federal law.  As we noted in Quan, “[F]iduciaries are 
under no obligation to violate securities laws in order to 
satisfy their ERISA fiduciary duties.”  Quan, 623 F.3d 
at 882 n.8.  The central problem in this case is that 
Amgen officials, many of whom are defendants here, 
made material misrepresentations and omissions in vio-
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lation of the federal securities laws.  Compliance with 
ERISA would not have required defendants to violate 
those laws; indeed, we interpret ERISA to require first 
and foremost that defendants not violate those laws.  
That is, if defendants had revealed material information 
in a timely fashion to the general public (including plan 
participants), thereby allowing informed plan partici-
pants to decide whether to invest in the Amgen Com-
mon Stock Fund, they would have simultaneously satis-
fied their duties under both the securities laws and 
ERISA.  See Cal. Ironworkers Field Pension Trust v. 
Loomis Sayles & Co., 259 F.3d 1036, 1045 (9th Cir. 
2001) (“ERISA imposes upon fiduciaries a general duty 
to disclose facts material to investment issues.”); 
Acosta v. Pac. Enter., 950 F.2d 611, 619 (9th Cir. 1991) 
(holding that a fiduciary is affirmatively required to 
“inform beneficiaries of circumstances that threaten 
the funding of benefits”).  Alternatively, if defendants 
had made no disclosures but had simply not allowed ad-
ditional investments in the Fund while the price of 
Amgen stock was artificially inflated, they would not 
thereby have violated the prohibition against insider 
trading, for there is no violation absent purchase or sale 
of stock. 

We note that the foregoing analysis presumes that 
at least some defendants were subject both to ERISA’s 
duty of prudence and to the requirements of the securi-
ties laws.  On remand from the Supreme Court, defend-
ants assert for the first time that this is not so for all of 
the defendants.  But no defendant made an argument in 
the district court based on this ground, and nothing in 
our opinion forecloses a defendant from making such an 
argument on remand from this court.  That is, nothing 
in our opinion prevents defendants from arguing on 
remand from this court that their liability, or the extent 
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of their liability, should depend upon the extent to 
which they knew, or should have known, that material 
information was being withheld from the public in vio-
lation of the federal securities laws, and the extent that 
they had, or did not have, an obligation under the those 
laws to reveal such information to the public. 

Finally, defendants argue that Fifth Third an-
nounced “new pleading requirements” applicable to 
ERISA cases such as this one.  We disagree.  The 
Court wrote as follows: 

We consider more fully one important 
mechanism for weeding out meritless claims, 
the motion to dismiss for failure to state a 
claim.  That mechanism … requires careful ju-
dicial consideration of whether the complaint 
states a claim that the defendant acted impru-
dently.  See Fed. Rule Civ. Proc. 12(b)(6); Ash-
croft v. Iqbal, 556 U.S. 662, 677-680 (2009); Bell 
Atlantic Corp. v. Twombly, 550 U.S. 5434, 554-
563 (2007).  Because the content of the duty of 
prudence turns on “the circumstances … pre-
vailing” at the time the fiduciary acts, 
§ 1104(a)(1)(B), the appropriate inquiry will 
necessarily be context specific. 

134 S. Ct. at 2471. 

To the extent defendants are arguing that Fifth 
Third requires a higher pleading standard of particular-
ity or plausibility, this passage from the Court’s opinion 
makes clear that they are mistaken.  Ashcroft and 
Twombly had already been decided when this case was 
first before us on appeal, and the Court’s citation of 
those two cases indicates that it was not articulating a 
new pleading standard in this sense.  To the extent de-
fendants are arguing that the Court has articulated 
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new standards of liability (as opposed to a new stand-
ard of pleading) that we had not previously applied, 
they are also mistaken.  It is true that the Court articu-
lated certain standards for ERISA liability in Fifth 
Third.  But we had already assumed those standards 
when we wrote our earlier opinion.  For example, the 
Court specified in Fifth Third that a fiduciary is not re-
quired to perform an act that will do more harm than 
good to plan participants.  We had assumed that to be 
so, and had addressed precisely this point in our earlier 
opinion.  See Harris v. Amgen, 738 F.3d at 1041. 

We therefore conclude that plaintiffs have suffi-
ciently alleged that defendants have violated the duty 
of care they owe as fiduciaries under ERISA. 

2. Count III 

Plaintiffs allege in Count III that defendants vio-
lated their duty of loyalty and care under 29 U.S.C. 
§§ 1104(a)(1)(A) and (B) by failing to provide material 
information to plan participants about investment in 
the Amgen Common Stock Fund.  Defendants contend 
that they have limited obligations under ERISA to dis-
close information to plan participants, and that their 
disclosure obligations do not extend to information that 
is material under the federal securities laws.  Defend-
ants contend, further, that plaintiffs have not alleged 
detrimental reliance by plan participants on defend-
ants’ omissions and misrepresentations.  Finally, de-
fendants contend that their omissions and misrepresen-
tations, if any, were not made in their fiduciary capaci-
ty.  We disagree. 

To some extent, the analysis for Count II overlaps 
with the analysis for Count III.  We have already es-
tablished that there is no contradiction between de-
fendants’ duty under the federal securities laws and 
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ERISA.  Indeed, properly understood, these laws are 
complementary and reinforcing.   

Defendants’ first argument is that they owe no du-
ty under ERISA to provide material information about 
Amgen stock to plan participants who must decide 
whether to invest in such stock.  In other words, de-
fendants contend that their fiduciary duties of loyalty 
and care to plan participants under ERISA, with re-
spect to company stock, are less than the duty they owe 
to the general public under the securities laws.  De-
fendants are wrong, as we made clear in Quan: 

We have recognized [that] … “[a] fiduciary has 
an obligation to convey complete and accurate 
information material to the beneficiary’s cir-
cumstance, even when a beneficiary has not 
specifically asked for the information.”  Barker 
[v. Am. Mobil Power Corp., 64 F.3d 1397, 1403 
(9th Cir. 1995)].  “[T]he same duty applies to 
‘alleged material misrepresentations made by 
fiduciaries to participants regarding the risks 
attendant to fund investment.’”  Edgar [v. 
Avaya Inc., 503 F.3d 340, 350 (3d Cir. 2007)]. 

Quan, 623 F.3d at 886.  We specifically endorsed the 
Third Circuit’s definition of materiality in Quan.  We 
wrote, “[A] misrepresentation is ‘material’ if there was 
a substantial likelihood that it would have misled a rea-
sonable participant in making an adequately informed 
decision about whether to place or maintain monies in a 
particular fund.”  Id. (quoting Edgar, 503 F.3d at 350) 
(internal quotation marks omitted). 

Defendants’ second argument is that plaintiffs have 
failed to show that they relied on defendants’ material 
omissions and misrepresentations.  Defendants contend 
that plaintiffs must show that they actually relied on 
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the omissions and misrepresentations.  It is well estab-
lished under Section 10(b) that a defrauded investor 
need not show actual reliance on the particular omis-
sions or representations of the defendant.  Instead, as 
the Supreme Court explained in Erica P. John Fund, 
Inc. v. Halliburton Co., 131 S. Ct. 2179 (2011), the in-
vestor can rely on a rebuttable presumption of reliance 
based on the “fraud-on-the-market” theory: 

According to that theory, “the market price of 
shares traded on well-developed markets re-
flects all publicly available information, and, 
hence, any material misrepresentations.”  
[Basic, Inc. v. Levinson, 485 U.S. 224, 246 
(1988)].  Because the market “transmits infor-
mation to the investor in the processed form of 
a market price,” we can assume, the Court ex-
plained [in Basic], that an investor relies on 
public misstatements whenever he “buys or 
sells stock at the price set by the market.”  Id.[] 
at 244, 247. 

Erica P. John Fund, 131 S. Ct. at 2185; see also Conn. 
Ret. Plans & Trust, 133 S. Ct. 1184 (2013).  We see no 
reason why ERISA plan participants who invested in a 
company stock fund whose assets consisted solely of 
publicly traded common stock should not be able to rely 
on the fraud-on-the-market theory in the same manner 
as any other investor in a publicly traded stock. 

Defendants’ final argument is that statements 
made to the Securities and Exchange Commission in 
documents required by the federal securities laws were 
not made in a fiduciary capacity, and that these state-
ments therefore cannot be considered in an ERISA suit 
for breach of fiduciary duty.  Although our circuit has 
not decided the issue, defendants might be correct if 
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these documents had only been filed and distributed as 
required under the securities laws, for such acts would 
have been performed in a corporate capacity.  See Lan-
fear v. Home Depot, Inc., 679 F.3d 1267, 1285 (11th Cir. 
2012) (“When the defendants in this case filed the Form 
S-8s and created and distributed the stock prospectus-
es, they were acting in their corporate capacities and 
not in their capacity as ERISA fiduciaries.”); Kirsch-
baum, 526 F.3d at 257 (“REI was discharging its corpo-
rate duties under the securities laws, and was not act-
ing as an ERISA fiduciary.”).  However, defendants did 
more than merely file and distribute the documents as 
required by the securities laws.  See Varity Corp., 516 
U.S. at 504 (fiduciary may be “communicating with 
[plan participants] both in its capacity as employer and 
in its capacity as plan administrator”) (emphasis in 
original). 

As they were required to do under ERISA, de-
fendants prepared and distributed summary plan de-
scriptions (“SPDs”) to Plan participants.  See 29 U.S.C. 
§ 1022(a) (requiring fiduciaries to provide a summary 
plan description).  In the SPDs for both the Amgen and 
the AML Plans, defendants explicitly incorporated by 
reference Amgen’s SEC filings, including “The Compa-
ny’s Annual Report on Form 10-K for the year ending 
December 31, 2006,” and “The Company’s Current Re-
ports on Form 8-K filed on January 19, 2007, February 
20, 2007, March 2, 2007, and March 12, 2007, respective-
ly.”  Plaintiffs allege that the defendants knew or 
should have known that statements contained in these 
filings, incorporated by reference into the SPDs, were 
materially false and misleading. 

We hold that defendants’ preparation and distribu-
tion of the SPDs, including their incorporation of 
Amgen’s SEC filings by reference, were acts per-
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formed in their fiduciary capacities.  In so holding, we 
agree with the Sixth Circuit, which has held that such 
incorporation by reference is an act performed in a fi-
duciary capacity: 

Defendants exercised discretion in choosing to 
incorporate the [SEC] filings into the Plan’s 
SPD as a direct source of information for Plan 
participants about the financial health of [the 
company] and the value of its stock, an invest-
ment option under the plan.  The SPD is a fidu-
ciary communication to plan participants and 
selecting the information to convey through the 
SPD is a fiduciary activity.  Moreover, whether 
the fiduciary states information in the SPD it-
self or incorporates by reference another doc-
ument containing that information is of no mo-
ment.  To hold otherwise would authorize fidu-
ciaries to convey misleading or patently untrue 
information through documents incorporated 
by reference, all while safely insulated from 
ERISA’s governing reach.  Such a result is in-
consistent with the intent and stated purposes 
of ERISA … and would create a loophole in 
ERISA large enough to devour all its protec-
tions. 

Dudenhoefer v. Fifth Third Bancorp, 692 F.3 410, 423 
(6th Cir. 2012) (internal citation omitted); see also In re 
Citigroup ERISA Litigation, 662 F.3d 128, 144-45 (2d 
Cir. 2011) (noting that SEC filings had been incorpo-
rated in the Plans’ SPDs, but dismissing ERISA claim 
on the ground that plaintiffs had not sufficiently alleged 
that the defendant fiduciaries knew or should have 
known that the filings contained false information); 
Quan, 623 F.3d at 886 (assuming, “without deciding, 
that alleged misrepresentations in SEC disclosures 
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that were incorporated into communications about an 
ERISA plan are ‘fiduciary communications’ on which an 
ERISA misrepresentation claim can be based.”) (cita-
tions omitted).  The statements made in Amgen’s SEC 
filings and incorporated in the Plans’ SPDs may there-
fore be used under ERISA to show that defendants 
knew or should have known that the price of Amgen 
shares was artificially inflated, and to show that plain-
tiffs presumptively detrimentally relied on defendants’ 
statements under the fraud-on-the-market theory. 

We therefore conclude that plaintiffs have suffi-
ciently alleged that defendants have violated the duty 
of loyalty and care they owe as fiduciaries under 
ERISA.  We emphasize, however, as to Counts II and 
III, that we have decided only that the complaint con-
tains allegations with a sufficient degree of plausibility 
to survive a motion to dismiss under Rule 12(b)(6).  A 
determination whether defendants have actually vio-
lated their fiduciary duties requires fact-based deter-
minations, such as the likely effect of the alternative 
actions available to defendants, to be made by the dis-
trict court on remand, with the assistance of expert 
opinion as appropriate. 

3. Counts IV and V 

The district court correctly concluded that Counts 
IV and V are derivative of Counts II and III.  Because 
we reverse the district court’s dismissal of Counts II 
and III, we also reverse its dismissal of Counts IV and 
V.  See In re Gilead Sciences Sec. Litig., 536 F.3d 1049, 
1055 (9th Cir. 2008). 

4. Count VI 

Count VI alleges that defendants caused the Plans 
directly or indirectly to sell or exchange property with 
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a party-in-interest, in violation of 29 U.S.C. § 1106(a).  
Specifically, Count VI alleges that Amgen and AML 
are parties-in-interest that concealed material infor-
mation in order to inflate the price of Amgen stock sold 
to the Plans.  In relevant part, 29 U.S.C. § 1106(a)(1) 
provides, 

A fiduciary with respect to a plan shall not 
cause the plan to engage in a transaction, if he 
knows or should know that such transaction 
constitutes a direct or indirect— 

(A) sale or exchange, or leasing, of any 
property between the plan and a party 
in interest; … 

(D) transfer to, or use by or for the 
benefit of a party in interest, of any as-
sets of the plan[.] 

A party in interest includes “any fiduciary” of a plan or 
“an employer” of the plan beneficiaries.  29 U.S.C. 
§ 1002(14). 

Defendants did not argue in the district court that 
Count VI fails to state a prohibited transaction claim 
under § 1106(a)(1).  Nor do they raise this argument on 
appeal.  Instead, defendants argue that 29 U.S.C. 
§ 1108(e) exempts the sale of employer stock from the 
restrictions of § 1106(a)(1). 

Section 1108(e) specifies that § 1106 does not pro-
hibit the purchase or sale of employer stock if, as rele-
vant here, (1) the sale price was the “price … prevailing 
on a national securities exchange”; (2) no commission is 
charged for the transaction, and (3) the plan is an 
EIAP.  29 U.S.C. §§ 1107(d)(5), (e)(1), 1108(e).  In How-
ard v. Shay, 100 F.3d 1484, 1488 (9th Cir. 1996), we held 
that because § 1108(e) is an affirmative defense, a de-
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fendant has the burden to prove its applicability.  We 
explained, “A fiduciary who engages in a self-dealing 
transaction pursuant to 29 U.S.C. § [1106(a)] has the 
burden of proving that he fulfilled his duties of care and 
loyalty and that the ESOP received adequate consider-
ation [under § 1108(e)].”  Id.; see also Marshall v. 
Snyder, 572 F.2d 894, 900 (2d Cir. 1978) (“The settled 
law is that in [prohibited self-dealing transactions] the 
burden of proof is always on the party to the self-
dealing transaction to justify its fairness [under a stat-
utory exception].”).  Citing Howard, the Eighth Circuit 
has held that a plaintiff need not plead in his complaint 
that a transaction was not exempt under § 1108(e).  See 
Braden v. Wal-Mart Stores, Inc., 588 F.3d 585, 600-01 
(8th Cir. 2009); see also Jones v. Bock, 549 U.S. 199, 
211-12 (2007) (holding that a plaintiff need not plead the 
absence of an affirmative defense, even a defense like 
exhaustion of remedies, which is “mandatory”). 

Because the existence of an exemption under 
§ 1108(e) is an affirmative defense, we can dismiss 
Count VI based on the § 1108(e) exemption only if the 
defense is “clearly indicated” and “appear[s] on the face 
of the pleading.”  5B Charles Alan Wright & Arthur R. 
Miller, Federal Practice & Procedure § 1357 (3d ed. 
2004); see also Jones, 549 U.S. at 215 (citing Wright & 
Miller for rule that affirmative defense must appear on 
the face of the complaint).  Here, we cannot say that the 
face of the complaint clearly indicates the availability of 
a § 1108(e) defense. 

B. Amgen as Properly Named Fiduciary 

Amgen argues that it is not a fiduciary under the 
Plan because it has delegated its discretionary authori-
ty.  “To be found liable under ERISA for breach of the 
duty of prudence and for participation in a breach of 
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fiduciary duty, an individual or entity must be a ‘fiduci-
ary.’”  Wright v. Or. Metallurgical Corp., 360 F.3d 1090, 
1101 (9th Cir. 2004).  In defining a fiduciary, ERISA 
says, 

a person is a fiduciary with respect to a plan to 
the extent (i) he exercises any discretionary 
authority or discretionary control respecting 
management of such plan or exercises any au-
thority or control respecting management or 
disposition of its assets … or (iii) he has any 
discretionary authority or discretionary re-
sponsibility in the administration of such plan. 

29 U.S.C. § 1002(21)(A).  “We construe ERISA fiduci-
ary status ‘liberally, consistent with ERISA’s policies 
and objectives.’”  Johnson v. Couturier, 572 F.3d 1067, 
1076 (9th Cir. 2009) (quoting Ariz. State Carpenters 
Pension Trust Fund v. Citibank, 125 F.3d 715, 720 (9th 
Cir. 1997)).  Whether a defendant is a fiduciary is a 
question of law we review de novo.  See Varity Corp. v. 
Howe, 516 U.S. 489, 498 (1996). 

Under ERISA, a “named fiduciary” is “a fiduciary 
who is named in the plan instrument.”  29 U.S.C. 
§ 1102(a)(2).  The Amgen Plan provides that Amgen is 
“the ‘named fiduciary,’ ‘administrator[,]’ and ‘plan spon-
sor’ of the Plan (as such terms are used in ERISA).”  
ERISA grants a named fiduciary broad authority to 
“control and manage the operation and administration 
of the plan.”  29 U.S.C. § 1102(a)(1).  “Generally, if an 
ERISA plan expressly provides for a procedure allocat-
ing fiduciary responsibilities to persons other than 
named fiduciaries under the plan, the named fiduciary 
is not liable for an act or omission of such person in car-
rying out such responsibility.”  Ariz. State Carpenters, 
125 F.3d at 719-20 (citing 29 U.S.C. § 1105(c)(2)). 
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Amgen argues that it delegated authority to trus-
tees and investment managers.  Section 15.1 of the Plan 
provides, “To the extent that the Plan requires an ac-
tion under the Plan to be taken by the Company 
[Amgen], the party specified in this Section 15.1 shall 
be authorized to act on behalf of the Company.”  Sec-
tion 15.1 says nothing about delegation to trustees and 
investment managers.  Rather, it explains that the Fi-
duciary Committee has the authority, on behalf of the 
Company, to “review the performance of the Invest-
ment Funds … and make recommendations” and to 
“otherwise control and manage the Plan’s assets.”  In 
the absence of a Fiduciary Committee, the Global Bene-
fits Committee will perform these tasks.  Section 14.2 of 
the Plan governs the relationship between Amgen (“the 
Company”) and the trustees and managers.  It provides: 

The Trustee shall have the exclusive au-
thority and discretion to control and manage 
assets of the Plan it holds in trust, except to the 
extent that … the Company directs how such 
assets shall be invested [or] the Company allo-
cates the authority to manage such assets to 
one or more Investment Managers.  Each In-
vestment Manager shall have the exclusive au-
thority to manage, including the authority to 
acquire and dispose of, the assets of the Plan 
assigned to it by the Company, except to the 
extent that the Plan prescribes or the Compa-
ny directs how such assets shall be invested.  
Each Trustee and Investment Manager shall be 
solely responsible for diversifying, in accord-
ance with Section 404(a)(1)(C) of ERISA, the 
investment of the assets of the Plan assigned to 
it by the Committee, except to the extent that 
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the plan prescribes or the Committee directs 
how such assets shall be invested. 

ERISA requires that a trustee hold plan assets in 
trust for plan participants.  29 U.S.C. § 1103(a).  A trus-
tee has “exclusive authority and discretion to manage 
and control the assets of the plan” subject to two ex-
ceptions.  Id.  The first exception is that a plan may 
“expressly provide[] that the trustee or trustees are 
subject to the direction of a named fiduciary who is not 
a trustee.”  Id. § 1103(a)(1).  Under this exception, a 
named fiduciary with the power to direct trustees is a 
fiduciary with authority to manage plan assets.  The 
second exception is that an “investment manager,” duly 
licensed as an investment adviser under federal or 
state law, may also be appointed to manage plan assets 
in lieu of the trustee.  Id. §§ 1002(38)(B), 1103(a)(2). 

There is no question that Amgen appointed a trus-
tee.  However, nothing in the record indicates that 
Amgen appointed an investment manager.  Neither 
ERISA nor the Plan requires that an investment man-
ager be appointed.  Even if Amgen had appointed an 
investment manager, the Plan makes clear that the 
trustee and any investment manager do not have com-
plete control over investment decisions.  See 29 U.S.C. 
§ 1002(21)(A)(i) (defining a person with “any authority 
or control” over plan assets to be a fiduciary) (emphasis 
added); cf. Gelardi v. Pertec Comp. Corp., 761 F.2d 
1323, 1325 (9th Cir. 1985) (finding delegation where de-
fendant “retained no discretionary control”) (emphasis 
added), overruled on other grounds in Cyr v. Reliance 
Standard Life Ins. Co., 642 F.3d 1202, 1207 (9th Cir. 
2011). 

Section 15.1 of the Plan, which authorizes the Fidu-
ciary Committee to take action on behalf of Amgen, 
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does not preclude fiduciary status for Amgen.  In Mad-
den v. ITT Long Term Disability Plan for Salaried 
Empl., 914 F.2d 1279, 1284 (9th Cir. 1990), we held that 
the company had delegated authority to an administra-
tion committee where the plan provided that the Com-
mittee had “‘responsibility for carrying out all phases of 
the administration of the Plan’” and had the “‘exclusive 
right … to interpret the Plan and to decide any and all 
matters arising hereunder.’” (emphasis omitted).  This 
language contains two features absent from the lan-
guage in the Amgen Plan.  First, it delegates responsi-
bility for all phases of administering the plan, rather 
than responsibility “to the extent that the Plan re-
quires an action … to be taken by the Company.”  Sec-
ond, and more important, it provides the Committee 
the exclusive right to make decisions under the plan.  
The Amgen Plan merely authorizes the Fiduciary 
Committee to act on behalf of Amgen.  It neither pro-
vides exclusive authority to the Committee, nor pre-
cludes Amgen from acting on its own behalf. 

Other courts have found a company’s grant of ex-
clusive authority to a delegate and an express disclaim-
er of authority to be critical.  In Maher v. Massachu-
setts General Hospital Long Term Disability Plan, 665 
F.3d 289 (1st Cir. 2011), the First Circuit held that a 
hospital had delegated its fiduciary duties when the 
plan stated, “‘The Hospital shall be fully protected in 
acting upon the advice of any such agent … and shall 
not be liable for any act or omission of any such agent, 
the Hospital’s only duty being to use reasonable care in 
the selection of any such agent.’”  Id. at 292.  In Costan-
tino v. Washington Post Multi-Option Benefits Plan, 
404 F. Supp. 2d 31 (D.D.C. 2005), the district court for 
the District of Columbia found delegation when the 
plan granted the plan administrator “‘sole and absolute 
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discretion’” to carry out various Plan duties.  Id. at 39 
n.8.  Given that ERISA allows fiduciaries to have over-
lapping responsibilities under a plan, a clear grant of 
exclusive authority is necessary for proper delegation by 
a fiduciary.  See 29 U.S.C. § 1102(a)(1) (“[O]ne or more 
named fiduciaries … jointly or severally … have au-
thority to control and manage the operation and admin-
istration of the plan”); see also 1 ERISA Practice and 
Litigation § 6:5 (“Those who wish to avoid liability ex-
posure through allocation of plan responsibilities to oth-
ers must therefore take pains to ensure that their doc-
uments fully authorize the contemplated delegation.”). 

Because the Plan contains no clear delegation of 
exclusive authority, we reverse the district court’s 
dismissal of Amgen from the case as a non-fiduciary. 

Conclusion 

We conclude that defendants are not entitled to a 
presumption of prudence, that plaintiffs have stated 
claims under ERISA in Counts II through VI, and that 
Amgen is a properly named fiduciary under the Amgen 
Plan.  We therefore reverse the decision of the district 
court and remand for further proceedings consistent 
with this opinion. 

REVERSED and REMANDED. 





59a 

 

APPENDIX B 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
No. CV 07-5442-PSG (PLAx) 

 
Date:  June 18, 2010 

 

STEVE HARRIS, et al. 

v. 

AMGEN, INC., et al. 

 

CIVIL MINUTES—GENERAL 

* *  

Proceedings: (In Chambers) Order Granting De-
fendants’ Motion to Dismiss with 
Prejudice 

Pending before the Court is Defendants’ Motion to 
Dismiss.  A hearing on the motion was held on June 16, 
2010.  After considering the moving and opposing pa-
pers and arguments presented at the hearing, the 
Court GRANTS Defendants’ motion to dismiss. 

I. Background 

This case concerns the management of two eligible 
individual account plans (“EIAPs”):  the Amgen Re-
tirement and Savings Plan (the “Amgen Plan”) and the 
Retirement and Savings Plan for Amgen Manufactur-
ing, Ltd. (the “AML Plan”) (collectively, the “Plans”).  
The parties are familiar with the general allegations 
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and procedural history in this case, as summarized in 
the Court’s March 2, 2010 Order Granting Defendants’ 
Motion to Dismiss (the “Order”).  See Harris v. Amgen, 
Inc., 2010 WL 744123, at *1-*2 (C.D. Cal. Mar. 2, 2010).  
In the Order, the Court dismissed the Class Action 
Consolidated Complaint filed by Plaintiffs Steve Har-
ris, Dennis Ramos, Jorge Torres, and Albert Cappa 
(collectively, “Plaintiffs”) with leave to amend.  See id. 
at *15. 

On March 23, 2010, Plaintiffs filed a First Amended 
Class Action Consolidated Complaint (“FAC”), assert-
ing the same six causes of action under the Employee 
Retirement Income Security Act (“ERISA”), 29 U.S.C. 
§ 1132:  (1) breach of the fiduciary duty of loyalty, (2) 
breach of the fiduciary duty of care, (3) breach of the 
fiduciary duty to provide complete and accurate infor-
mation, (4) breach of the fiduciary duty to monitor, (5) 
co-fiduciary liability, and (6) “party-in-interest” liabil-
ity.  Aside from naming several new defendants, the 
FAC offers few new allegations.  Indeed, some of the 
new “allegations” are simply legal assertions intended 
to defeat an anticipated motion to dismiss.  See, e.g., 
FAC ¶ 87 (“The Amgen Plan participants adequately 
allege that Defendants are ERISA fiduciaries … they 
have adequately stated a claim for breach of the duty 
to disclose.” (emphasis added)). 

On April 20, 2010, Defendants Amgen Inc. 
(“Amgen”), Amgen Manufacturing, Ltd. (“AML”), Kev-
in W. Sharer (“Sharer”), Charles Bell, Frank Biondi, 
Jr., Jerry Choate, Frank Herringer, Gilbert Omenn, 
David Baltimore, Judith Pelham, Frederick Gluck, 
Leonard Schaeffer, Jacqueline Allred, Raul Cermeno, 
Jackie Crouse, Lori Johnston, Michael Kelly, and the 
Fiduciary Committee (collectively, “Defendants”) filed 
a motion to dismiss. 
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II. Discussion 

The Court incorporates by reference the relevant 
legal standard set forth in the prior Order, see Harris, 
2010 WL 744123, at *2-*3, and limits the discussion to 
the new allegations presented in the FAC and the new 
arguments raised in the papers.  Defendants move to 
dismiss the FAC on the grounds that Plaintiffs have 
again failed to identify the proper plan fiduciaries, see 
Mot. 9:6-11:26, and failed to offer sufficient allegations 
to state any of their claims, see id. 12:1-25:10.  While 
Plaintiffs are closer to the mark in identifying the prop-
er defendants, they fail to offer sufficient allegations to 
survive Defendants’ motion to dismiss. 

A. Whether Plaintiffs Identify the Proper Fiduci-
aries of the Plans 

As a threshold matter, only fiduciaries may be held 
liable under ERISA for breach of fiduciary duty.  See 
Wright v. Or. Metallurgical Corp., 360 F.3d 1090, 1001 
(9th Cir. 2004).  A person’s liability as a fiduciary is lim-
ited “to the extent” that he acts in a fiduciary capacity.  
See 29 U.S.C. § 1002(21)(A) (“[A] person is a fiduciary 
with respect to a plan to the extent (i) he exercises any 
discretionary authority or discretionary control re-
specting management of such plan or exercises any au-
thority or control respecting management or disposi-
tion of its assets, (ii) he renders investment advice for a 
fee or other compensation, direct or indirect, with re-
spect to any moneys or other property of such plan, or 
has any authority or responsibility to do so, or (iii) he 
has any discretionary authority or discretionary re-
sponsibility in the administration of such plan.”). 

In the prior Order, the Court granted Defendants’ 
motion to dismiss as to all defendants with the excep-
tions of AML, Kevin W. Sharer, the Global Benefits 
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Committee (“GBC”), and the Fiduciary Committee.  
See Harris, 2010 WL 744123, at *5-*8.  Plaintiffs have 
returned with a modified slate of defendants.1  The 
GBC is no longer named as a defendant, and Plaintiffs 
now unequivocally allege that the GBC was never con-
stituted.  See FAC ¶ 46.  Furthermore, Plaintiffs have 
deleted their allegation that Sharer was a member of 
the Fiduciary Committee.  See id. ¶ 32.  In the prior 
Order, the Court noted Defendants’ argument “that 
Sharer ‘never served on the Fiduciary Committee’ and 
that Plaintiffs have known this fact for two years.”  
Harris, 2010 WL 744123, at *7. 

Most significantly, the FAC drops the “Individual 
Defendants”—with the exception of Charles Bell—and 
replaces them with the alleged members of the Fiduci-
ary Committee during the Class Period (May 4, 2005 
through March 9, 2007).  See id. ¶¶ 37-48.  In the mo-
tion, Defendants seek dismissal for failure to adequate-
ly allege fiduciary status only as to “Amgen, AML, and 
the Director Defendants.”  Mot. 11:25-26. 

1. Amgen 

The Court previously dismissed Plaintiffs’ claims as 
to Amgen.  See Harris, 2010 WL 744123, at *8-*9.  
However, Plaintiffs fail to offer any new allegations 
concerning Amgen’s fiduciary status with respect to 
the Plans.  Though Amgen is named the “plan sponsor” 
of the Amgen Plan, see FAC ¶ 24; RJN, Ex. 5, at 207, 

                                                 
1 The Court separates Defendants into various categories:  

the “Entity Defendants” are Amgen and AML; the “Director De-
fendants” are Kevin W. Sharer, Charles Bell, Frank Biondi, Jr., 
Jerry Choate, Frank Herringer, Gilbert Omenn, David Baltimore, 
Judith Pelham, Frederick Gluck, and Leonard Schaeffer; and the 
“Fiduciary Committee Defendants” are Jacqueline Allred, Raul 
Cermeno, Jackie Crouse, Lori Johnston, and Michael Kelly. 
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Amgen delegated its fiduciary responsibilities to the 
GBC and the Fiduciary Committee, see RJN, Ex. 5, at 
207.2  Plaintiffs argue that the fiduciary responsibilities 
reverted back to Amgen when Amgen failed to consti-
tute the GBC.  See Opp. 7:5-16.  Nevertheless, the 
Amgen Plan delegates fiduciary responsibilities and 
discretion to the Fiduciary Committee even in the 
event that the GBC is not constituted.  See id. at 208 
(“[I]f at any time the Board or one of its duly ap-
point[ed] delegates has not appointed a Global Benefits 
Committee, the Fiduciary Committee shall have the 
right to appoint and remove Trustees and Investment 
Managers and otherwise control and manage the 
[Amgen] Plan’s assets in accordance with Section 
14.1.”).  Furthermore, as noted in the Court’s prior Or-
der, Amgen does not become a fiduciary simply because 
its employees served as fiduciaries.  See Harris, 2010 
WL 744123, at *6 (citing Tool v. Nat. Employee Benefit 
Servs., Inc., 957 F. Supp. 1114, 1121 (N.D. Cal. 1996)).  
Therefore, the Court GRANTS Defendants’ motion to 
dismiss as to Amgen. 

2. AML 

AML was the named fiduciary of the AML Plan.  
See FAC ¶ 25; RJN, Ex. 7, at 310.  In the prior Order, 
the Court declined to dismiss Plaintiffs’ claims against 
AML for failure to allege AML’s fiduciary status be-
cause Defendants failed to cite to any plan document 
that purported to delegate AML’s fiduciary responsibil-
ities.  See Harris, 2010 WL 744123, at *6.  Defendants 

                                                 
2 In the prior Order, the Court took judicial notice of several 

exhibits and considered other exhibits under the doctrine of incor-
poration by reference.  See Harris, 2010 WL 744123, at *3-*4.  De-
fendants provide courtesy copies of these exhibits for the Court to 
consider in resolving this motion.  See Dkt. #185. 
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even promised at the hearing on that motion to provide 
such a citation to the Court, but failed to do so.  See id. 
at *6 n.8.  Again, Defendants conspicuously fail to 
demonstrate that AML actually delegated its fiduciary 
responsibilities.  See Opp. 6:22-2.  Accordingly, the 
Court does not grant Defendants’ motion as to AML on 
this ground. 

3. Director Defendants 

Plaintiffs again contend that Director Defendants 
assumed fiduciary responsibilities when the Board di-
rectly appointed the members of the Fiduciary Com-
mittee.  See Opp. 7:18-21.  Oddly, Plaintiffs rely on lan-
guage taken from § 15.1(b) of the Amgen Plan, which 
states in full: 

[I]f at any time the Board … has not appointed 
a Global Benefits Committee, the Fiduciary 
Committee shall have the right to appoint and 
remove Trustees and Investment Managers 
and otherwise control and manage the Plan’s 
assets in accordance with Section 14.1. 

RJN, Ex. 5, at 208 (emphasis added).  In addition to 
this “ultra vires” argument—as Plaintiffs referred to it 
in their opposition to the previous motion to dismiss—
Plaintiffs offer the same conclusory allegations that Di-
rector Defendants were “de facto” fiduciaries.  See, e.g., 
FAC ¶ 33.  The Court previously rejected such allega-
tions in clear and uncertain terms.  See Harris, 2010 
WL 744123, at *6 (citing In re Calpine Corp. ERISA 
Litig., No. 03-1685, 2005 WL 1431506, at *3 (N.D. Cal. 
Mar. 31, 2005)). 

Despite the FAC’s shortcomings in this respect, 
Director Defendants are not necessarily free from all 
potential liability under ERISA.  See In re Calpine, 
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2005 WL 1431506, at *3 (“Director Defendants’ power 
of appointment gives rise to a limited duty to monitor 
their appointees, as discussed in 29 C.F.R. § 2509.75-8 
….”).  In the FAC, Plaintiffs add allegations that each 
Director Defendant “had the power and authority to 
appoint and remove members of the Amgen Plan Fidu-
ciary Committee.”  See, e.g., FAC ¶ 35; see also id. ¶ 59 
(noting that “Defendants were fiduciaries to the extent 
of the specific fiduciary discretion and authority as-
signed to or exercised by each of them”).  Thus, Direc-
tor Defendants could conceivably be held liable “to the 
extent” that they selected the members of the Fiduci-
ary Committee.  Therefore, the Court does not grant 
Defendants’ motion as to Director Defendants on this 
ground. 

4. Summary 

The Court grants Defendants’ motion for failure to 
adequately allege fiduciary status only as to Amgen.  
At this stage in the analysis, all claims remain as to 
AML, Fiduciary Committee Defendants, and the Fidu-
ciary Committee.  Additionally, Plaintiffs’ claims re-
main as to Director Defendants to the extent that they 
relate to Director Defendants’ appointment of plan fi-
duciaries.  The Court now proceeds to evaluate the suf-
ficiency of Plaintiffs’ claims against these fiduciaries. 

B. Whether Plaintiffs State a Claim under ERISA 

Defendants move to dismiss each of Plaintiffs’ six 
causes of action for failure to adequately allege a breach 
of fiduciary duty.  As a preliminary matter, Defendants 
suggest that the FAC should be dismissed as to all De-
fendants on the grounds that Plaintiffs improperly 
“lump” all Defendants together without delineating the 
particular breaches relevant to each.  See Mot. 11:16-18; 
see also In re Providian Fin. Corp. ERISA Litig., 2002 
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WL 31785044, at *1 (N.D. Cal. 2002); In re McKesson, 
2002 WL 31431588, at *17-*18 (N.D. Cal. 2002).3  In the 
opposition, Plaintiffs cite to other persuasive authority 
that suggests more general allegations are sufficient at 
the pleadings stage.  See Opp. 8 n.11 (citing Rankin v. 
Rots, 278 F. Supp. 2d 853, 866 (E.D. Mich. 2003), and 
Kelley v. Household Int’l, Inc., No. 02-9281, 2004 WL 
723843, at *4 (N.D. Ill. Mar. 31, 2004)).  While more spe-
cific allegations would have been preferable, the Court 
does not dismiss Plaintiffs’ claims on this ground, and 
thus proceeds to consider the adequacy of Plaintiffs’ 
allegations against Defendants.  The Court begins with 
Plaintiffs’ second cause of action concerning Defend-
ants’ alleged imprudence in continuing to offer Amgen 
common stock under the Plans during the Class Period.  
The Court then considers the adequacy of Plaintiffs’ 
new allegations as to the other causes of action. 

1. Beach of the Duty of Care (Count II) 

The papers concentrate on Plaintiffs’ claim that De-
fendants breached the fiduciary duty of care by failing 
to take Amgen common stock out of the Plans.  In par-
ticular, Plaintiffs argue that the FAC adequately alleg-
es that “Defendants breached their fiduciary duty to 
act with prudence by (1) continuing to offer the Amgen 
Stock Fund as [a] retirement savings option for the 
Plans; (2) permitting the Plans to acquire and hold 
Amgen Stock instead of cash or other investments; and 
(3) failing to take adequate steps to prevent the Plans 

                                                 
3 Defendants appear to limit this argument to Amgen, AML, 

and the Director Defendants because Defendants immediately fol-
low their discussion of In re Providian, 2002 WL 31785044, and In 
re McKesson, 2002 WL 31431588, with the conclusion, “Thus, all 
counts against Amgen, AML, and the Director Defendants should 
be dismissed.”  Mot. 11:20-26. 
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from suffering losses on their investment in Amgen 
Stock.”  Opp. 9:5-10 (citing FAC ¶¶ 100-270).  As with 
the prior Order, the Court evaluates Plaintiffs’ allega-
tions according to the two standards that have been 
applied in the Ninth Circuit:  the “Moench standard” 
and the “prudent man standard.” 

This time around, however, Plaintiffs raise a new 
argument as to why the Moench standard should not 
apply in this case.  Plaintiffs argue that the Moench 
standard applies only to Employee Stock Ownership 
Plans (“ESOPs”) and EIAPs that require investment in 
company stock.  See Opp. 14:16-16:5.  The Moench 
standard was originally devised to protect plan fiduci-
aries from being placed in an untenable position (a “ra-
zor’s edge”), with fiduciaries simultaneously being re-
quired (1) to encourage employee ownership of compa-
ny stock pursuant to the plan documents and (2) to dis-
suade employee ownership of company stock pursuant 
to ERISA’s duty of prudence and in violation of the 
plan documents.  See Moench, 62 F.3d at 568-69.  Plain-
tiffs claim that the Plans did not require employee in-
vestment in Amgen common stock and that Defendants 
had full discretion to offer any investment options.  See 
Opp. 15:13-15.  Thus, Defendants would not have been 
placed on the so-called “razor’s edge” if they withdrew 
the Amgen common stock option—they would have 
been able to act “prudently” without violating the 
terms of the Plans.  See Lingis v. Motorola, Inc., 649 F. 
Supp. 2d 861, 879 (N.D. Ill. 2009) (holding that the pre-
sumption of prudence did not apply where the plan 
documents stated that plan funds “may” be invested 
employer stock). 

In response to this argument, Defendants do not 
directly dispute Plaintiffs’ contention that the Plans did 
not require offering the Amgen Stock Fund as an in-
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vestment option.4  Instead, Defendants target the legal 
authority relied upon in Plaintiffs’ opposition—Gearren 
v. McGraw-Hill Cos., Inc., 690 F. Supp. 2d 254 
(S.D.N.Y. Feb. 10, 2010), and In re Gen. Growth Prop-
erties, Inc. ERISA Litig., 2010 WL 1840245 (N.D. Ill. 
May 6, 2010).  As noted by Defendants, these cases do 
not expressly hold that the Moench standard applies 
only when plan fiduciaries are required to invest in em-
ployer stock.  The Gearren court declined to define the 
“outer bounds” of the Moench standard.  See Gearren, 
690 F. Supp. 2d at 269 (“[D]oes the presumption apply 
to … a plan in which fiduciaries choose to offer compa-
ny stock as an act of freely exercised discretion? … 
Although these and similar concerns might dissuade 
the Court from applying the presumption of prudence 
to all decisions concerning EIAPs, the cases at hand do 
not require it to set the outer bounds of the presump-
tion’s applicability.”).  The other case cited by Plaintiffs, 
General Growth, went further to note that “courts have 
… extended the presumption of prudence to fiduciaries 
of ESOP or EIAPs that encourage but do not require 
company investment.”  Gen. Growth, 2010 WL 1840245, 
at *6 (emphasis added). 

In this case, however, the Court does not decide 
whether the Moench standard applies because, under 
either the Moench standard or the prudent man stand-

                                                 
4 The January 1, 2007 amendment to the Amgen Plan re-

quired the Fiduciary Committee to offer the Company Stock Fund 
as an investment option, the amendment went into effect on May 7, 
2008, after the close of the Class Period.  See RJN, Ex. 13, at 398.  
Prior to the amendment, the Amgen Plan granted plan fiduciaries 
the discretion to invest in the Company Stock Fund, see RJN, Ex. 
5, at 186-87, and plan participants were not directly encouraged to 
invest in the Amgen Common Stock Fund, listed as the 24th option 
among 25 investment funds, see RJN, Ex. 6, at 243-42. 
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ard, Plaintiffs have failed to allege sufficient facts to 
state a claim for breach of the fiduciary duty of care. 

a. The Moench Standard 

Under the Moench standard, an EIAP plan fiduci-
ary is entitled to a presumption of prudence, unless 
“the ERISA fiduciary could not have believed reasona-
bly that continued adherence to the [plan’s terms] was 
in keeping with the settlor’s expectations of how a pru-
dent trustee would operate.”  Wright, 360 F.3d at 1097 
(quoting Moench, 62 F.3d 553); see also Edgar v. 
Avaya, Inc., 503 F.3d 340, 347 (3d Cir. 2007) (extending 
the Moench standard to EIAPs because “one of the 
purposes of EIAPs is to promote investment in em-
ployer securities, [and] they are subject to many of the 
same exceptions that apply to ESOPs”).5  In order to 
rebut the presumption of prudence, a plaintiff must 
provide “detailed and specific allegations that [the de-
fendant company] was in dire financial circumstances 
and subject to serious mismanagement.”  In re 
Fremont Gen. Corp. Litig., 564 F. Supp. 2d 1156, 1158 
(C.D. Cal. 2008). 

While some district courts have declined to apply 
the presumption of prudence at the pleadings stage, 
see, e.g., Alvidres v. Countrywide Fin. Corp., No. 07-
5810, 2008 WL 819330, at *2 (C.D. Cal. Mar. 18, 2008), 
the Moench standard has been applied to motions to 

                                                 
5 The Court discussed the lineage of the “Moench standard” 

and its history in the Ninth Circuit in the prior Order.  See Harris 
v. Amgen, Inc., 2010 WL 744123, at *9.  As summarized in the Or-
der, several district courts have applied the Moench standard, 
even at the pleadings stage, and the Ninth Circuit has twice de-
clined to reject it.  See id.  Furthermore, the standard has been 
formally adopted by three other sister circuits in addition to the 
Third Circuit—the First, Fifth, and Sixth Circuits.  See id. 
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dismiss, see Wright, 360 F.3d at 1097; Gearren, 690 F. 
Supp. 2d at 270 (“[I]t is more accurate to say that when 
the presumption of prudence applies, it affects whether 
a given allegation can plausibly constitute a breach of 
fiduciary duty.”).  The Court previously dismissed 
Plaintiffs’ claim for breach of the fiduciary duty of care 
for, inter alia, failure to adequately allege that Amgen 
was seriously mismanaged and in dire financial straits.  
See Harris, 2010 WL 744123, at *10-*12. 

Assuming the Moench standard applies, Plaintiffs 
have failed to rebut the presumption of prudence.  In 
the FAC, Plaintiffs offer additional details regarding 
the importance of Aranesp® off-label sales to Amgen’s 
financial success.  See FAC ¶¶ 178, 182, 185-187 (detail-
ing how sales of Aranesp for off-label uses for the 
fourth quarter of 2006 accounted for 39% of overall 
Aranesp sales, how Aranesp sales accounted for ap-
proximately 30% of Amgen’s total sales in 2006, and 
how Aranesp’s and Epogen’s combined sales accounted 
for approximately 50% of Amgen’s sales that same 
year).  However, as the Court previously held, Plain-
tiffs must offer sufficient allegations that the compa-
ny’s viability was in question.  See In re Lehman Bros. 
Sec. & ERISA Litig., No. 09-2017, 2010 WL 354937, at 
*5 (S.D.N.Y. Feb. 2, 2010) (noting that the Moench 
standard “requires pleading the fiduciary’s knowledge 
at a pertinent time of ‘an imminent corporate collapse 
or other ‘dire situation’ sufficient to compel an ESOP 
sell-off’” (citations omitted)); Fisher v. JP Morgan 
Chase & Co., No. 03-3252, 2010 WL 1257345, at *9 
(S.D.N.Y. Mar. 31, 2010) (“[T]he allegations in this ac-
tion provide ‘no indication’ that, during the class period, 
JP Morgan’s ‘viability as a going concern was ever 
threatened.’” (quoting Kirschbaum v. Reliant Energy, 
Inc., 526 F.3d 243, 254 (5th Cir. 2008))). 
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Additionally, Plaintiffs allege that Amgen’s stock 
price declined gradually over the course of the entire 
Class Period.  See FAC ¶ 295 (noting that the price of 
Amgen stock declined 2.3% on the day the Cancer Let-
ter was published); id. ¶ 297 (noting a decline of 4% af-
ter Amgen announced the SEC’s informal inquiry re-
garding the DAHANCA study); id. ¶ 298 (noting a de-
cline of 2.1% the day the Food and Drug Administra-
tion announced the black box warning); id. ¶ 299 (not-
ing a decline of 9.1% on one day in 2006).  Even assum-
ing that Amgen was sufficiently mismanaged, Plaintiffs 
fail to adequately allege that continued investment in 
Amgen common stock was imprudent, in light of the 
relatively modest and gradual decline in the stock price.  
See In re Syncor, 351 F. Supp. 2d at 982 (“In this case, 
Plaintiffs have pled that the company was facing mis-
management (i.e. the [illegal] bribery scheme) which 
resulted in a steep decline in the value of the company 
stock.” (emphasis added)). 

Plaintiffs also offer new allegations that Sharer de-
scribed 2007 as “the most difficult [year] in [Amgen’s] 
history” and the “most challenging time in [his] 16 
years [at Amgen].”  FAC ¶ 281.  Plaintiffs further al-
lege that “[a]s a result of Defendants’ serious misman-
agement (failure to disclose the safety concerns relating 
to Aranesp® and Amgen’s off-label practices), Amgen 
los[t] 50% of its sales in Aranesp® and took nearly a $1 
billion hit in operating income.”  Id.  However, Sharer’s 
descriptions of this “difficult” period do not suffice as 
allegations that Amgen was in dire financial circum-
stances.  Declines far in excess of Amgen’s 29% over 
the course of the Class Period have been held to be in-
sufficient to rebut the presumption of prudence, see, 
e.g., In re Citigroup ERISA Litig., 2009 WL 2762708, at 
*18 (S.D.N.Y. Aug. 31, 2009) (a 52% stock decline), and 
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Plaintiffs’ allegations of Defendants’ alleged impru-
dence are viewed in the context of Amgen’s relative 
success through and after the Class Period, see Harris, 
2010 WL 744123, at *11 (citing RJN, Ex. 4).  Moreover, 
contrary to authority again relied upon by Plaintiffs, 
Plaintiffs have failed to allege the existence of an illegal 
scheme, see In re Syncor, 516 F.3d at 1098, a sharp de-
cline in the price of Amgen stock, see In re Merck & 
Co., Inc. Sec., Derivative & ERISA Litig., No. 05-1151, 
2009 WL 790452, at *2 (D.N.J. Mar. 23, 2009), or a dra-
matic withdrawal of Aranesp or Epogen from the mar-
ket, see id.  Therefore, under the Moench standard, 
Plaintiffs’ allegations fail to overcome the presumption 
of prudence.  Accordingly, the Court GRANTS De-
fendants’ motion to dismiss Plaintiffs’ claim for breach 
of the fiduciary duty of care on this ground. 

b. The Prudent Man Standard 

Under the prudent man standard, “a fiduciary [to] 
discharge his duties with respect to a plan solely in the 
interest of the participants and beneficiaries … with 
the care, skill, prudence, and diligence under the cir-
cumstances then prevailing that a prudent man acting 
in a like capacity and familiar with such matters would 
use in the conduct of an enterprise of a like character 
and with like aims ….”).  29 U.S.C. § 1104(a).  While 
Plaintiffs correctly observe that “a variety of circum-
stances can form the basis of a claim that company 
stock is an imprudent investment for participants’ re-
tirement savings,” Opp. 13:4-6 (citing Fremont, 564 F. 
Supp. at 1158), Plaintiffs have again failed to sufficient-
ly allege that this is such a circumstance.  Thus, the 
Court incorporates by reference its analysis in the prior 
Order as it applies to the prudent man standard.  See 
Harris, 2010 WL 744123, at *12-*13. 
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Assuming Plaintiffs’ allegations to be true, Plain-
tiffs have failed to offer sufficient allegations to suggest 
that the plan fiduciaries acted imprudently in maintain-
ing the Amgen common stock investment option under 
the Plans.  At most, the price of Amgen shares declined 
gradually by 29% over a period of one year and a half.  
Defendants note that the first instance of wrongdoing 
alleged in the FAC occurred in October 2006, and thus 
the decline from this time to the end of the Class Period 
was 20%.  See Mot. 15 n.16.  If Defendants had discon-
tinued the Amgen common stock option during the 
Class Period, Defendants could have been subject to 
liability under ERISA when it later rose.  See In re 
Computer Sciences Corp. ERISA Litig., 635 F. Supp. 
2d 1128, 1136 (C.D. Cal. 2009) (“[H]olding fiduciaries 
liable for continuing to invest in declining stock would 
place them in an ‘untenable position,’ as they could also 
be liable if they ceased investment in the declining 
stock and it later rebounded.”); Kirschbaum v. Reliant 
Energy, Inc., 526 F.3d 243, 256 (5th Cir. 2008).  Moreo-
ver, discontinuing the Amgen Stock Fund would have 
brought “about precisely the result [Plaintiffs] seek to 
avoid:  a drop in the stock price.”  See In re Computer 
Sciences, 635 F. Supp. 2d at 1136.  Finally, Plaintiffs al-
lege in the FAC that “the Federal Securities laws do 
not preclude Defendants from potential liability.”  FAC 
¶ 320.  Notwithstanding this conclusory allegation, De-
fendants would have been required to base their deci-
sion to take the Amgen common stock option out of the 
Plans on the basis of non-public information.  See 
Wright, 360 F.3d at 1098 n.4.  For these reasons, the 
Court also GRANTS Defendants’ motion to dismiss 
Plaintiffs’ breach of the duty of care claim on this addi-
tional ground. 
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2. The Remaining Claims (Counts I, III, IV, 
V, and VI) 

Plaintiffs fail to offer any new allegations in the 
FAC that would alter the Court’s original decision to 
dismiss Plaintiffs’ remaining claims for (1) breach of the 
fiduciary duty of loyalty, (2) breach of the fiduciary du-
ty to provide complete and accurate information, (3) 
breach of the fiduciary duty to monitor, (4) co-fiduciary 
liability, and (5) “party-in-interest” liability.  See Mot. 
3:1-11.  The Court incorporates by reference the analy-
sis of the prior Order with regard to these causes of ac-
tion.  See Harris, 2010 WL 744123, at *8, *13-*15.  
Therefore, the Court GRANTS Defendants’ motion to 
dismiss as to the balance of Plaintiffs’ claims. 

C. Whether Leave to Amend Is Warranted 

In the event the Court grants Defendants’ motion 
to dismiss, Plaintiffs request leave to file another 
amended complaint.  See Opp. 25:15-22.  Ordinarily, 
courts permit leave to amend upon dismissal of a claim, 
“unless it determines that the pleading could not possi-
bly be cured by the allegation of other facts.”  See 
Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (ci-
tation omitted).  The Court considers the following fac-
tors in determining whether leave to amend is war-
ranted in a particular case:  (1) a party’s bad faith, (2) 
undue delay, (3) prejudice to the opposing party, (4) fu-
tility, and (5) previous amendments.  See Sisseton-
Wahpeton Sioux Tribe of Lake Traverse Indian Reser-
vation, 90 F.3d 351, 355 (9th Cir. 1996).  A district 
court’s “discretion to deny leave to amend is particular-
ly broad where [a] plaintiff has previously amended the 
complaint.”  Id. (quoting Ascon Props., Inc. v. Mobil Oil 
Co., 866 F.2d 1149, 1160 (9th Cir. 1989)). 



75a 

 

This appears to be a securities case posing as an 
ERISA case.  Plaintiffs have had multiple opportunities 
to refine their claims, but each has failed.  Plaintiffs 
filed an initial complaint, a Consolidated Class Action 
Complaint, and a First Amended Consolidated Class 
Action Complaint.  In their latest effort, Plaintiffs have 
failed to offer sufficient allegations to survive a Rule 
12(b)(6) motion to dismiss, even though the Court’s 
previous Order included ample instruction as to what 
would be required for Plaintiffs to state their ERISA 
claims.  The Court finds that leave to amend would be 
futile in this case.  Thus, the Court GRANTS Defend-
ants’ motion to dismiss with prejudice. 

III. Conclusion 

Based on the foregoing, the Court GRANTS De-
fendants’ motion to dismiss with prejudice. 

IT IS SO ORDERED. 

Initials of Deputy Clerk: ljw for wkh 
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APPENDIX C 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
No. CV 07-5442-PSG (PLAx) 

 
Date:  March 2, 2010 

 

STEVE HARRIS, et al. 

v. 

AMGEN, INC., et al. 

 

CIVIL MINUTES—GENERAL 

* *  

Proceedings: (In Chambers) Order Granting De-
fendants’ Motion to Dismiss with 
Prejudice 

Pending before the Court is Defendants’ Motion to 
Dismiss.  A hearing on the motion was held on Febru-
ary 11, 2010.  After considering the moving and oppos-
ing papers and arguments presented at the hearing, the 
Court GRANTS Defendants’ motion. 

I. Background 

On August 20, 2007, Plaintiffs Steve Harris (“Har-
ris”) and Dennis Ramos (“Ramos”) filed a complaint 
against Amgen, Inc. (“Amgen”) and other defendants 
under § 502(e)(1) of the Employee Retirement Income 
Security Act (“ERISA”), 29 U.S.C. § 1132(e)(1).  Harris 
and Ramos sought to represent a class of current and 
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former employees of Amgen and Amgen’s subsidiaries 
who participated in the Amgen Retirement and Sav-
ings Plan (“the Amgen Plan”) and the Retirement and 
Savings Plan for Amgen Manufacturing, Ltd. (“the 
AML Plan”)1 (collectively, “the Plans”). 

On February 1, 2008, the Court dismissed Harris’ 
claims for lack of standing as a “plan participant” as 
well as the balance of the complaint for failure to name 
the proper plan fiduciaries.  See Order Granting De-
fendants’ Motion to Dismiss (Dkt. # 48).  The Court de-
nied Harris’ and Ramos’ request for leave to amend.  
See id. at 11.  However, the Ninth Circuit reversed, 
holding that (1) subsequent case law conferred standing 
on individuals who have received the full distribution 
from a plan and (2) Harris and Ramos should be grant-
ed leave to amend “to challenge the proper defendants 
and to present any viable claim.”  Harris v. Amgen, 
Inc., 573 F.3d 728, 737 (9th Cir. 2009). 

On November 12, 2009, Plaintiffs Harris, Ramos, 
Jorge Torres, and Albert Cappa (collectively, “Plain-
tiffs”) filed a Class Action Consolidated Complaint 
(“Complaint”) against (1) Amgen and AML (“the Entity 
Defendants”)2, (2) members of the Amgen Board of Di-
                                                 

1 Amgen Manufacturing, Ltd. (“AML”) is a wholly-owned 
subsidiary of Amgen.  See Compl. ¶ 25. 

2 The Court notes that Plaintiffs do not identify AML as a de-
fendant on the caption page of the Complaint.  See Fed. R. Civ. P. 
10(a) (requiring that the title page of a complaint “name all the 
parties”).  However, Plaintiffs do include AML in the discussion of 
the parties.  See Compl. ¶ 25; see also Opp. (including AML on the 
cover sheet of Plaintiffs’ Opposition).  Thus, it is clear that Plain-
tiffs intended to assert claims against AML, and the Court will 
treat AML as a defendant in the action.  See Silvis v. Cal. Dept. of 
Corrs., No. 07-0332, 2009 WL 806870, at *1 (E.D. Cal. Mar.26, 
2009). 
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rectors (“the Director Defendants”)3, (3) Amgen offic-
ers (“the Individual Defendants”)4, (4) the Global Bene-
fits Committee (“GBC”) of the Amgen Plan, and (5) and 
the Fiduciary Committee (collectively, “Defendants”).5 

The Amgen Plan is an employee pension benefit 
plan for Amgen employees pursuant to §§ 3(2)(A) and 
3(3) of ERISA, 29 U.S.C. §§ 1002(2)(A), (3), and is an 
eligible individual account plan (“EIAP”) under 
§ 407(d)(3)(A) of ERISA, 29 U.S.C. § 1107(d)(3) (A).  
See Compl. ¶¶ 71, 79.  Similarly, the AML Plan is an 
employee pension benefit plan for AML employees pur-
suant to §§ 3(2)(A) and 3(3) of ERISA, 29 U.S.C. 
§§ 1002(2)(A), (3), and is also an EIAP.  See id. ¶¶ 71, 
84.  The Plans permit plan participants to select from 
various investment options, including an option to in-
vest in the Amgen Inc. Common Stock Fund.  See id. 
¶¶ 2, 76. 

Plaintiffs allege that from May 4, 2005 to March 9, 
2007 (“the Class Period”), Defendants concealed the 
negative results of clinical studies of the Amgen drug 
Aranesp®, including a study by the Danish Head and 
Neck Cancer Group (“DAHANCA”).  See id. ¶¶ 110-
147.  During this time, Defendants also allegedly mar-
keted Aranesp® and another Amgen drug, Epogen®, 

                                                 
3 The Director Defendants are Frank J. Biondi, Jerry D. Cho-

ate, Frank C. Herringer, Gilbert S. Omenn, David Baltimore, Ju-
dith C. Pelham, Kevin W. Sharer, Frederick W. Gluck, and Leon-
ard D. Shaeffer. 

4 The Individual Defendants are Robert A. Bradway, Dennis 
M. Fenton, Richard Nanula, and Charles Bell. 

5 The Complaint alleges facts similar to those alleged in the 
original complaint and those alleged in a parallel securities class 
action (CV 07-2536 PSG). 
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for “off-label” uses that they allegedly knew were risky 
while at the same time they purported to market the 
drugs for uses consistent with the FDA label.  See id. 
¶¶ 148-175.  Eventually, the negative results of the 
DAHANCA study were published in The Cancer Letter 
on February 16, 2007, see id. ¶ 179, and Amgen subse-
quently revealed that the Securities and Exchange 
Commission had opened an inquiry into the DAHAN-
CA trial, see id. ¶ 237.  Finally, on March 9, 2007, the 
FDA mandated a “black box” warning concerning the 
risks of “off label” uses of Aranesp® and Epogen®.  See 
id. ¶ 238.  As a result of the alleged misconduct, Amgen 
stock “lost a significant amount of its value.”  Id. ¶ 244-
45. 

Plaintiffs claim that Defendants are liable for these 
losses as fiduciaries of the Plans.  Defendants allegedly 
breached numerous fiduciary duties by permitting plan 
participants to continue investing in the Amgen Inc. 
Common Stock Fund when Defendants knew of the 
health risks associated with Aranesp® and marketed 
Aranesp® and Epogen® for “off label” uses.  In the 
Complaint, Plaintiffs assert claims for (1) breach of the 
fiduciary duty of loyalty, (2) breach of the fiduciary du-
ty of care, (3) breach of the fiduciary duty to provide 
complete and accurate information, (4) breach of the 
fiduciary duty to monitor, (5) co-fiduciary liability, and 
(6) “party-in-interest” liability.  On December 16, 2009, 
Defendants filed a motion to dismiss for failure to state 
a claim under Rule 12(b)(6). 

II. Legal Standard 

Pursuant to Federal Rule of Civil Procedure 
12(b)(6), a defendant may move to dismiss a cause of 
action if the plaintiff fails to state a claim upon which 
relief can be granted.  In evaluating the sufficiency of a 
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complaint under Rule 12(b)(6), courts must be mindful 
that the Federal Rules of Civil Procedure require that 
the complaint merely contain “a short and plain state-
ment of the claim showing that the pleader is entitled 
to relief.”  Fed. R. Civ. P. 8(a)(2).  Although detailed 
factual allegations are not required to survive a Rule 
12(b)(6) motion to dismiss, a complaint “that offers ‘la-
bels and conclusions’ or ‘a formulaic recitation of the 
elements of a cause of action will not do.’”  Ashcroft v. 
Iqbal, —U.S.—, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 
(2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 
544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). 

In resolving a Rule 12(b)(6) motion, the Court must 
engage in a two-step analysis.  See id. at 1950.  The 
Court must first accept as true all non-conclusory, fac-
tual allegations made in the complaint.  See Leather-
man v. Tarrant County Narcotics Intelligence & Coor-
dination Unit, 507 U.S. 163, 164, 113 S. Ct. 1160, 122 L. 
Ed. 2d 517 (1993).  Based upon these allegations, the 
Court must draw all reasonable inferences in favor of 
the plaintiff.  See Mohamed v. Jeppesen Dataplan, Inc., 
579 F.3d 943, 949 (9th Cir. 2009).  To further the in-
quiry, the Court may consider extrinsic documents that 
are either subject to judicial notice, or are referred to 
or necessarily relied upon in the complaint and where 
their authenticity has not been questioned.  See Tell-
abs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 
322, 127 S. Ct. 2499, 168 L. Ed. 2d 179 (2007) (“[C]ourts 
must consider the complaint in its entirety, as well as 
other sources courts ordinarily examine when ruling on 
Rule 12(b)(6) motions to dismiss, in particular, docu-
ments incorporated into the complaint by reference, 
and matters of which a court may take judicial notice.”); 
Branch v. Tunnell, 14 F.3d 449, 453 (9th Cir. 1994), 
overruled on other grounds by Galbraith v. County of 
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Santa Clara, 307 F.3d 1119 (9th Cir. 2002); see also 
Parrino v. FHP, Inc., 146 F.3d 699, 706 (9th Cir. 1998), 
superseded by statute on other grounds. 

After accepting as true all non-conclusory allega-
tions and drawing all reasonable inferences in favor of 
the plaintiff, the Court must then determine whether 
the complaint alleges a plausible claim to relief.  See Iq-
bal, 129 S. Ct. at 1950.  In determining whether the al-
leged facts cross the threshold from the possible to the 
plausible, the Court is required “to draw on its judicial 
experience and common sense.”  Id.  “Rule 8 marks a 
notable and generous departure from the hyper-
technical, code-pleading regime of a prior era, but it 
does not unlock the doors of discovery for a plaintiff 
armed with nothing more than conclusions.”  Id. 

III. Discussion 

Defendants move to dismiss the Complaint under 
Rule 12(b)(6) for failure to state a claim.  On January 
15, 2010, Plaintiffs filed a timely Opposition to the mo-
tion, and Defendants filed a timely Reply on January 
29, 2010.  The Court will (1) decide whether to grant 
Defendants’ request for judicial notice, (2) determine 
whether Plaintiffs have identified the proper Defend-
ants, and (3) address each count asserted in the Com-
plaint. 

A. The Court Considers Defendants’ Exhibits 

Defendants request that the Court take judicial no-
tice of 15 exhibits attached to the Request for Judicial 
Notice.  See RJN 1-2.  Plaintiffs filed an objection to the 
request in its entirety on the grounds that all exhibits 
are not properly subject to judicial notice, contain in-
admissible hearsay, and have not been authenticated.  
See Pls.’ Obj. to Defs.’ Request for Judicial Notice and 
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Mot. to Strike (“Obj.”), at 1:12-14.  Furthermore, Plain-
tiffs specifically object to Exhibits 1, 2, 3, 5, 6, 9, 11, 12, 
13, and 15 on the grounds that these exhibits were not 
explicitly referenced in the Complaint.  See id. at 1:8-12.  
In the Objection, Plaintiffs also include a Motion to 
Strike Unsupported Factual Allegations.  See id. at 
9:27-10:20. 

Defendants counter that the Court has already 
taken judicial notice of Exhibits 1-11 (in the February 
1, 2008 Order) and that the Court should simply take 
judicial notice of these documents again.  See Response 
to Pls.’ Obj. to Defs.’ Request for Judicial Notice and 
Mot. to Strike (“Response”) 1:16-4:2.  Defendants also 
argue that the remaining Exhibits 12-15 are properly 
subject to judicial notice.  In the Objection, Plaintiffs do 
not argue that the documents are inaccurate in any re-
spect.  For the reasons that follow, the Court overrules 
Plaintiffs’ objections and considers Exhibits 1-15 when 
necessary. 

1. The Court Has Taken Judicial Notice of 
Exhibits 1-3 and 10-11 

In the Court’s February 1, 2008 Order granting De-
fendants’ motion to dismiss, the Court took judicial no-
tice of Exhibits 1-41 and 10-11 because they were “ca-
pable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be ques-
tioned.”  Fed. R. Evid. 201(b); see Dkt. #48, at 3 (citing 
Fed. R. Evid. 201(b)).  Plaintiffs did not object to the 
earlier request for judicial notice and, thus, waived any 
objections to the Court taking judicial notice of these 

                                                 
1 Defendants concede that Exhibit 4 is not identical to the ex-

hibit that the Court previously judicially noticed.  See Response 3 
n. 3.  Thus, Plaintiffs did not waive objection to Exhibit 4. 
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exhibits.  See Fed. R. Evid. 201(e) (allowing an oppor-
tunity to object to a request or taking of judicial notice 
upon a “timely request”); see also Response 2:20-27 (ar-
guing that Plaintiffs’ objections to Exhibits 1-11 consti-
tute “a disguised motion for reconsideration of the 
Court’s February [1], 2008 Order”).  As Plaintiffs have 
waived objection, the Court takes judicial notice of Ex-
hibits 1-3 and 10-11:  the Aranesp® label from the FDA 
website (Ex. 1), the Epogen® label from the FDA web-
site (Ex. 2), a LexisNexis report of Amgen’s daily stock 
price between April 1, 2004 and October 31, 2007 (Ex. 
3), The Cancer Letter (Ex. 10), and the September 28, 
2007 analyst report by Bernstein Research (Ex. 11). 

2. The Court Considers Exhibits 5-9 and 13-
14 Under the Doctrine of Incorporation by 
Reference 

Defendants ask the Court to take judicial notice of 
Exhibits 5-9 and 13-14 (“the plan documents”).  In the 
prior Order, the Court considered documents identical 
to Exhibits 5-9 because Plaintiffs relied upon the plan 
documents in the Complaint and did not question their 
authenticity.  See Dkt. #48, at 2-4.  Defendants attempt 
to apply the waiver argument discussed above to these 
exhibits.  See Response 1:17-18.  However, the Court 
did not take judicial notice of the plan documents in the 
prior Order; rather, the Court considered the exhibits 
under the doctrine of incorporation by reference.  See 
Dkt. #48 (citing Parrino, 146 F.3d at 706).  Therefore, 
although Plaintiffs did not object to Exhibits 5-9 during 
the Court’s consideration of the prior motion to dismiss, 
Plaintiffs did not waive objection under Fed. R. Evid. 
201(e). 

In the prior Order, the Court considered Exhibits 
5-9 because Plaintiffs did not question their authentici-
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ty.  However, now facing a second motion to dismiss, 
Plaintiffs claim that “Defendants fail to authenticate 
these documents by anyone with knowledge that they 
are indeed what they purport to be.”  Obj. 4:7-9.  Plain-
tiffs also include the plan documents in their blanket 
hearsay and authentication objections.  See id. 1:12-14 
(“Plaintiffs also object to Exs. 1-15 on the grounds that 
they are not properly subject to judicial notice, contain 
inadmissible hearsay, have not been authenticated and 
their accuracy and reliability have not been estab-
lished.”).  Despite Plaintiffs’ objections, the plan docu-
ments are not hearsay because they are being offered 
to establish the terms of the Plans.  See Stuart v. UN-
UM Life Ins. Co. of Am., 217 F.3d 1145, 1154 (9th Cir. 
2000) (finding that a contract constitutes a “verbal” act 
that is “excluded from the definition of hearsay and is 
admissible evidence because it is a legally operative 
document that defines the rights and liabilities of the 
parties”).  Furthermore, the Court has sufficient infor-
mation “to support a finding that [each plan document] 
is what its proponent claims.”  See Fed. R. Evid. 901(a).  
Defendants’ counsel signed the RJN and attests that 
the “documents attached herein are true and correct 
copies.”  See RJN 1:7, 6:14.  Indeed, at the hearing on 
the motion, Plaintiffs’ counsel conceded that the plan 
documents are not inaccurate.  Accordingly, the Court 
considers the plan documents under the doctrine of in-
corporation by reference. 

3. The Court Takes Judicial Notice of Exhib-
its 4, 12, and 15 

Pursuant to Fed. R. Evid. 201(b), the Court takes 
judicial notice of portions of Amgen’s SEC Form 10-K 
filings (Ex. 4), a LexisNexis report of Amgen’s daily 
stock price from January 2, 2008 to December 31, 2008 
(Ex. 12), and BrightScope’s 2009 Top 30 401k Plans List 
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(“the BrightScope List”) (Ex. 15).  The Court takes ju-
dicial notice of Exhibit 4 (a slightly altered version of 
an exhibit judicially noticed in the prior motion) be-
cause the exhibit contains SEC filings.  See Dreiling v. 
Am. Express Co., 458 F.3d 942, 946 n. 2 (9th Cir. 2006) 
(noting that courts “may consider documents referred 
to in the complaint or any matter subject to judicial no-
tice, such as SEC filings”).  The Court also takes judi-
cial notice of Exhibit 12—the report of Amgen’s stock 
price during the Class Period—because this document 
is capable of ready determination.  See Plevy v. Hagger-
ty, 38 F. Supp. 2d 816, 821 (C.D. Cal. 1998) (noting that 
“the stock price of a publicly-traded company is proper 
subject matter for judicial notice”).  Finally, the Court 
takes judicial notice of the BrightScope List (Ex. 15) 
because it is capable of ready determination by consult-
ing BrightScope’s website.  For these reasons, the 
Court takes judicial notice of all the exhibits contained 
in the Request for Judicial Notice.  Plaintiffs’ motion to 
strike is DENIED insofar as the motion pertains to fac-
tual allegations substantiated by Exhibits 1-15. 

B. Allegations of Defendants’ Fiduciary Status 

Only fiduciaries can be held liable for breach of fi-
duciary duty under ERISA.  See Wright v. Or. Metal-
lurgical Corp., 360 F.3d 1090, 1101 (9th Cir. 2004).  In 
granting Defendants’ prior motion to dismiss, the Court 
found that Harris and Ramos failed to allege that cer-
tain defendants were fiduciaries of the AML Plan.  See 
Dkt. #48, at 8-11.  In the Ninth Circuit opinion revers-
ing the dismissal, the court stated: 

Plaintiffs’ remaining claims were dismissed be-
cause they misidentified the proper fiduciary 
defendants.  Although Plaintiffs did not name 
the Fiduciary Committee as a defendant, they 
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did name a Retirement Benefits Committee, 
which they thought served the same fiduciary 
functions.  Also, Plaintiffs identified Amgen as 
the named fiduciary of the Manufacturing Plan, 
when in fact Amgen Manufacturing is the 
named fiduciary of that plan.  In both cases, 
Plaintiffs would have sued the proper fiduciary 
but for a misidentification of the correct de-
fendant, and their claims against Amgen Manu-
facturing and the Fiduciary Committee can be 
saved by amendment. 

Harris, 573 F.3d at 737.  Plaintiffs have returned with a 
new Complaint, asserting claims against new defend-
ants whom Plaintiffs allege to be fiduciaries of the 
Plans.  Again, Defendants argue that Plaintiffs have 
failed to sue the proper defendants and that, thus, the 
claims against Amgen, AML, the Director Defendants, 
and the Individual Defendants must be dismissed.  See 
Mot. 25:20-21. 

1. The Entity Defendants 

A named fiduciary can delegate its fiduciary re-
sponsibilities to an administrator under ERISA and 
thereby limit liability for any subsequent breaches of 
fiduciary duties by the designee.  See 29 U.S.C. 
§ 1105(c); Gelardi v. Pertec Computer Corp., 761 F.2d 
1323, 1325 (9th Cir. 1985) (“Although employees of [a 
corporate entity] serve on the Employee Benefits 
Committee and the Committee has a fiduciary respon-
sibility in determining claims, this does not make the 
employer a fiduciary with respect to the Committee’s 
acts.  ERISA anticipates that employees will serve on 
fiduciary committees but the statute imposes liability 
on the employer only when and to the extent that the 



88a 

 

employer himself exercises the fiduciary responsibility 
allegedly breached.” (emphasis added)). 

a. Amgen 

Plaintiffs allege that Amgen is the “Plan Sponsor 
and Administrator and is a ‘named fiduciary of the 
Plans.’”  See Compl. ¶ 24.  Defendants argue that 
Amgen delegated its fiduciary responsibilities under 
the Amgen Plan, as permitted under ERISA.  See Mot. 
24:20-23 (citing RJN, Ex. 5).7  Under the Amgen Plan, 
Amgen is the “named fiduciary,” but Amgen delegated 
its responsibilities to the GBC and the Fiduciary Com-
mittee.  See RJN, Ex. 5, at 207 (“To the extent that the 
Plan requires an action under the Plan to be taken by 
the Company [Amgen], the party specified in this Sec-
tion 15.1 shall be authorized to act on behalf of the 
Company.”); id. at 208 (authorizing the GBC and the 
Fiduciary Committee to assume administrative respon-
sibilities of the Plan).  Thus, Amgen apparently dele-
gated its fiduciary responsibilities under the Amgen 
Plan. 

Plaintiffs also argue in the Opposition that Amgen 
was a fiduciary of the Plans because its Board exercised 
authority over the Plans, and the actions of other fidu-
ciaries can be imputed to Amgen under the doctrine of 
respondeat superior.  See Opp. 7 n. 9.  However, this 
argument is inconsistent with the core principle of 
ERISA that “employees will serve on fiduciary com-

                                                 
7 The Court notes that Defendants’ general citations to the 

exhibits are unacceptable.  The Amgen Plan alone is 52 pages long.  
See RJN, Ex. 5.  The Court should not have to search through 
hundreds of pages of exhibits because, as other courts have ob-
served, “[j]udges are not like pigs, hunting for truffles buried in 
briefs.”  Indep. Towers of Wash. v. Washington, 350 F.3d 925, 929 
(9th Cir. 2003) (citation omitted). 
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mittees but [that] the statute imposes liability on the 
employer only when and to the extent that the employ-
er [itself] exercises the fiduciary responsibility alleged-
ly breached.”  See Gelardi, 761 F.2d at 1325.  Thus, 
Amgen cannot be held liable for breach of fiduciary du-
ty under the doctrine of respondeat superior.  See Tool 
v. Nat. Employee Benefit Servs., Inc., 957 F. Supp. 
1114, 1121 (N.D. Cal. 1996). 

Additionally, Amgen is not apparently a fiduciary 
of the AML Plan.  According to the AML Plan, only 
AML is designated as the “named fiduciary” of the 
AML Plan.  See RJN, Ex. 7, at 312 (naming only the 
“Company” as the “named fiduciary” of the AML Plan); 
id. at 269 (defining the “Company” as “Amgen Manu-
facturing, Limited, a Bermuda corporation and any suc-
cessor thereto”).  Accordingly, the Court GRANTS De-
fendants’ motion to dismiss as to Amgen without prej-
udice. 

b. AML 

Plaintiffs allege that AML was the “named fiduci-
ary” of the AML Plan.  See Compl. ¶ 25.  Defendants 
cite Exhibit 7 (the AML Plan) to argue that AML dele-
gated its fiduciary responsibilities “to trustees and in-
vestment managers, and their responsibilities as plan 
sponsors and named fiduciaries to the Fiduciary Com-
mittee.”  Mot. 24:20-23.8  As discussed, AML is the 
“named fiduciary” of the AML Plan.  See RJN, Ex. 7, at 
312; id. at 269.  The AML Plan further indicates that 
AML is a fiduciary “only to the extent of having the au-

                                                 
8 Defendants cite generally to Exhibit 7, a 50-page document.  

At the hearing, Defendants’ counsel offered to provide the Court 
with a specific page reference.  However, to date, Defendants’ 
counsel has not provided the reference to the Court. 
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thority (a) to appoint one or more Trustees to hold as-
sets of the Plan in trust …, (b) to appoint one or more 
insurance companies … to hold assets of the Plan …, (c) 
to appoint one or more Investment Managers for any 
assets of the Plan …, and (d) to direct the investment of 
any Plan assets not assigned ….”  Id. at 310.  It is not 
clear from the plan documents, however, that AML ac-
tually delegated its fiduciary responsibilities.  There-
fore, Plaintiffs’ claims will not be dismissed as to AML 
on this ground. 

2. The Director Defendants 

Defendants argue that Plaintiffs fail to allege that 
the Director Defendants were fiduciaries of the Plans.  
See Mot. 24:27-25:5.  Plaintiffs allege that the Director 
Defendants were de facto fiduciaries of the Plans be-
cause they “exercised discretionary authority with re-
spect to:  (i) the management and administration of the 
Plans; or (ii) the management and disposition of the 
Plans’ assets.”  See Compl. ¶¶ 26-35.  However, these 
allegations are legal conclusions that lack a sufficient 
factual basis.  See In re Calpine Corp. ERISA Litig., 
No. 03-1685, 2005 WL 1431506, at *3 (N.D. Cal. Mar.31, 
2005) (“While plaintiff has mimicked the language of 29 
U.S.C. § 1002(21)(A), he does not provide factual allega-
tions in support of this conclusion sufficient to support a 
finding that the Director Defendants are de facto fidu-
ciaries on this basis.”); see also Iqbal, 129 S. Ct. at 1949.  
Though Plaintiffs add some factual allegations with re-
spect to the Director Defendants’ job duties, see 
Compl. ¶¶ 26-36 (noting that the Director Defendants 
approved an amendment to the Plans filed with the 
SEC), these allegations appear to pertain to their gen-
eral corporate functions as opposed to any specific fidu-
ciary responsibilities. 
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Plaintiffs offer another argument with respect to 
the Amgen Plan.  Plaintiffs allege that the Director De-
fendants committed an ultra vires act by directly ap-
pointing the Fiduciary Committee.  According to Plain-
tiffs, the Director Defendants were obligated to appoint 
the GBC, which was in turn required to appoint the 
members of the Fiduciary Committee.  See Opp. 8:6-83.  
Plaintiffs claim that in directly appointing the members 
of the Fiduciary Committee, the Director Defendants 
committed an ultra vires act, thereby exposing them to 
individual liability for breach of fiduciary duty under 
ERISA.  See Opp. 8:10-14; see also Compl. ¶¶ 42-44.  
The Court, however, is not persuaded by this argu-
ment.  In the Complaint, Plaintiffs offer contradictory 
allegations about whether the GBC was ever constitut-
ed.  Compare Compl. ¶ 42 (alleging that the GBC “was 
a committee appointed by the Amgen Board of Direc-
tors or one of its duly appointed delegates”), with id. 
¶ 87 (alleging that the Amgen Board of Directors di-
rectly appointed the Fiduciary Committee to oversee 
the operation of the Plans).9  Moreover, Plaintiffs pro-

                                                 
9 Plaintiffs cite to a string of paragraphs in the Complaint that 

purport to contain allegations that, under the Amgen Plan, the role 
of the Fiduciary Committee fell to the Director Defendants due to 
the apparent bypass of the GBC.  However, the cited paragraphs 
do not specifically allege that the Director Defendants are individ-
ually liable for committing the alleged ultra vires act.  See Compl. 
¶ 87 (alleging that the Amgen Board of Directors directly appoint-
ed the Fiduciary Committee to oversee the operation of the Plans); 
id. ¶ 90 (alleging that the Individual Defendants were fiduciaries 
of the AML Plan); id. ¶ 329 (alleging that the Director Defendants 
appointed the Fiduciary Committee, and that the Fiduciary Com-
mittee and its members were responsible for managing the Plans’ 
investments); id. at 353 (alleging that the Director Defendants 
breached their duty to monitor the members of the Fiduciary 
Committee); id. at 356 (same). 
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vide no authority supporting their contention that the 
alleged ultra vires act subjects the Director Defendants 
to individual liability for the alleged breaches.  Thus, 
the Director Defendants are not liable under the 
Amgen Plan on this ground. 

With respect to the AML Plan, the Board of Direc-
tors is permitted to appoint the members of the Fiduci-
ary Committee directly.  Plaintiffs claim that the Direc-
tor Defendants are liable for breaches associated with 
the AML Plan because the Director Defendants alleg-
edly failed to duly appoint the Fiduciary Committee.  
See Opp. 8:14-18.  As with their allegations concerning 
the Amgen Plan, however, Plaintiffs offer conclusory 
allegations that the Director Defendants were fiduciar-
ies of the AML Plan.  Even assuming that Director De-
fendants failed to properly constitute the Fiduciary 
Committee, Plaintiffs do not sufficiently allege that Di-
rector Defendants would be liable individually for the 
specific breaches alleged in the Complaint.  Thus, Plain-
tiffs have failed to allege that the Director Defendants 
were fiduciaries of the AML Plan. 

Nevertheless, Plaintiffs may have sufficiently al-
leged that one of the Director Defendants, Kevin W. 
Sharer (“Sharer”), was a fiduciary of the Amgen Plan.  
Plaintiffs allege that “upon information and belief, 
[Sharer] was a member of the Defendant Plan Fiduci-
ary Committee.”  Compl. ¶ 32.  As Defendants note, “In 
this regard, the only Individual Defendant alleged, up-
on information and belief, to have served as a member 
of the Fiduciary Committee is Kevin Sharer.”  Opp. 5:3-
5 (emphasis in original).  Though Defendants claim that 
Sharer “never served on the Fiduciary Committee” and 
that Plaintiffs have known this fact for two years, the 
Court will not dismiss the claims against Sharer on this 
basis.  Therefore, the Court GRANTS Defendants’ mo-
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tion to dismiss as to Defendants Frank J. Biondi, Jerry 
D. Choate, Frank C. Herringer, Gilber S. Omenn, Da-
vid Baltimore, Judith C. Pelham, Frederick W. Gluck, 
and Leonard D. Shaeffer without prejudice. 

3. The Individual Defendants 

Plaintiffs fail to allege with sufficient specificity 
how the Individual Defendants breached their purport-
ed fiduciary duties.  See In re McKesson HBOC, Inc. 
ERISA Litig., No. 00-20030, 2002 WL 31431588, at *17 
(N.D. Cal. Sept. 30, 2002) (“[P]laintiffs shall identify the 
breaches of fiduciary duty, identify the defendants with 
knowledge of the breaches, identify … specifically how 
each defendant failed to take reasonable efforts to rem-
edy the breach, and identify what acts the specific de-
fendants took to conceal information.”).  Accordingly, 
the Court GRANTS Defendants’ motion to dismiss as 
to the Individual Defendants without prejudice. 

4. The GBC and the Fiduciary Committee 

Defendants do not contest Plaintiffs’ allegations 
that the GBC and the Fiduciary Committee were 
ERISA fiduciaries.  Therefore, the claims remain 
against only AML, Sharer, GBC, and the Fiduciary 
Committee. 

C. Plaintiffs’ Claims 

The Court will now evaluate the six counts against 
the remaining Defendants. 

1. Breach of the Duty of Loyalty (Count I) 

Plaintiffs assert a claim for breach of the fiduciary 
duty of loyalty pursuant to § 404(a)(1)(A), 29 U.S.C. 
§ 1104(a)(1)(A).  See Compl. ¶¶ 304-318.  Plaintiffs al-
lege that Defendants were under a fiduciary obligation 
to avoid conflicts of interest, and that they violated that 
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obligation by failing to appoint independent fiduciaries 
and failing to notify federal agencies that Amgen stock 
was no longer a suitable investment for the Plans.  See 
id. ¶¶ 308-309.  Plaintiffs further allege that Defend-
ants did not take such preventive measures because 
their compensation included Amgen stock, and elimi-
nating the Amgen investment option “would have sent 
a negative signal to Wall Street analysts, which in turn 
would result in reduced demand for Amgen stock and a 
drop in the stock price.”  Id. ¶ 313.  Finally, Plaintiffs 
claim that Defendants continued to market “off label” 
uses for Aransep® and Epogen® despite their 
knowledge of the health risks because Defendants’ 
stood to gain from increased sales of the drugs.  See id. 
¶ 315. 

Plaintiffs allegations all relate to the potential con-
flict of interest affecting plan fiduciaries who also re-
ceived compensation from Amgen in the form of com-
pany stock.  However, such allegations are insufficient 
to state a claim for beach of the fiduciary duty of loyalty 
under ERISA.  See In re Syncor ERISA Litig., 351 F. 
Supp. 2d 970, 987-88 (C.D. Cal. 2004) (noting that 
“[u]nder this theory, corporate defendants would al-
ways have a conflict of interest”); In re Citigroup 
ERISA Litig., No. 07-9790, 2009 WL 2762708, at *26 
(S.D.N.Y. Aug. 31, 2009) (holding that allegations that 
the defendants’ compensation was “tied to the perfor-
mance of Citigroup stock” were insufficient to state an 
actionable claim for conflict of interest); In re World-
Com, 263 F. Supp. 2d 745, 768 (S.D.N.Y. 2003) (holding 
that allegations that the defendant owned shares of 
WorldCom stock were insufficient to establish an ac-
tionable conflict of interest).  Indeed, ERISA explicitly 
permits a corporate officer, employee, or agent to serve 
as a plan fiduciary.  See 29 U.S.C. § 1108(c)(3) (“Nothing 
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in section 1106 of this title shall be construed to prohib-
it any fiduciary from … serving as a fiduciary in addi-
tion to being an officer, employee, agent, or other rep-
resentative of a party in interest.”).  Therefore, the 
Court GRANTS Defendants’ motion to dismiss Plain-
tiffs’ claim for breach of the fiduciary duty of loyalty 
without prejudice. 

2. Breach of the Duty of Care (Count II) 

Plaintiffs assert a claim for breach of the fiduciary 
duty of care against all Defendants.  Plaintiffs allege 
that continuing to provide Amgen stock as an invest-
ment option under the Plans was “imprudent” because 
Defendants knew of the negative studies of Aranesp® 
and knew that continued marketing of “off label” uses 
of the drugs would ultimately harm the price of Amgen 
stock.  See Compl. ¶¶ 319-334.  Though fiduciaries of an 
EIAP are exempted from ERISA’s duty to diversify, 
see 29 U.S.C. § 1104(a)(2), they are still obligated to 
“act with care, skill, prudence, [and] diligence,” In re 
Syncor ERISA Litig., 516 F.3d 1095, 1002 (9th Cir. 
2008).  When evaluating the prudence of an ERISA fi-
duciary’s actions, courts are divided over whether to 
apply a presumption of prudence or a “prudent man” 
standard.  Thus, the Court will examine Plaintiffs’ 
claims under each standard. 

a. Plaintiffs Fail to Rebut the Presump-
tion of Prudence 

Under the “Moench standard,” plan fiduciaries are 
entitled to a presumption of prudence, unless the plain-
tiff alleges sufficient facts to rebut the presumption.  
Courts commonly refer to this test as the “Moench 
standard,” named after the Third Circuit case that first 
employed a presumption of prudence in the ERISA 
context.  See Moench v. Robertson, 62 F.3d 553 (3d Cir. 
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1995).  Though the Ninth Circuit has yet to formally 
adopt the Moench standard, see Wright, 360 F.3d at 
1098 n. 3 (“[W]e decline at this juncture to adopt whole-
sale the Moench standard.”); In re Syncor ERISA 
Litig., 516 F.3d 1095, 1002 (9th Cir. 2008) (“As an initial 
matter, this Circuit has not yet adopted the Moench 
presumption, and we decline to do so now.”), the Circuit 
has also declined to reject the Moench standard.  In 
fact, the two Ninth Circuit cases that declined to adopt 
the Moench standard proceeded to apply it.  See 
Wright, 360 F.3d at 1098 (“Though Plaintiffs contend 
that the district court prematurely dismissed their 
claims at the motion to dismiss stage, Plaintiffs’ alleged 
facts effectively preclude a claim under Moench, elimi-
nating the need for further discovery.”); Synchor, 516 
F.3d at 1102 (holding, “in any event,” that “the district 
court’s determination that the Class did not rebut the 
Moench presumption based solely upon Synchor’s fi-
nancial viability … is not an appropriate application of 
the prudent man standard set forth in either Moench or 
29 U.S.C. § 1004”). 

To varying degrees, district courts in this Circuit 
have applied the Moench standard.  See, e.g., Calpine, 
2005 WL 1431506; In re Computer Sciences Corp. 
ERISA Litig., 635 F. Supp. 2d 1128, 1133 (C.D. Cal. 
2009) (applying the Moench presumption in addition to 
the “prudent man” standard).  Additionally, the First, 
Fifth, and Sixth Circuits have followed the Third Cir-
cuit and adopted the Moench standard.  See Bunch v. 
W.R. Grace & Co., 532 F. Supp. 2d 283, 289 (D. Mass. 
2008), aff’d by 555 F.3d 1 (1st Cir. 2009); Kirschbaum v. 
Reliant Energy, Inc., 526 F.3d 243, 254 (5th Cir. 2008); 
Kuper v. Iovenko, 66 F.3d 1447, 1459 (6th Cir. 1995).  
Even in circuits that have not formally adopted the 
Moench standard, district courts have applied the pre-
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sumption of prudence.  See, e.g., In re Lehman Brothers 
Sec. & ERISA Litig., No. 08-5598, 2010 WL 354937, at 
*5 (S.D.N.Y. Feb. 2, 2010) (“ERISA requires plan fidu-
ciaries to manage plan assets prudently.…  While the 
Second Circuit has not specifically addressed the 
Moench decision, Moench is persuasive, and many 
courts in this district have adopted it ….”). 

Under the Moench standard, fiduciaries of an 
EIAP10 are entitled to a presumption of prudence at 
the motion to dismiss stage, unless “the ERISA fiduci-
ary could not have believed reasonably that continued 
adherence to the [plan’s terms] was in keeping with the 
settlor’s expectations of how a prudent trustee would 
operate.”  See Wright, 360 F.3d at 1097 (quoting 
Moench, 62 F.3d at 571).  The presumption of prudence 
may be rebutted by allegations that the fiduciaries 
were aware that the “company’s financial condition is 
seriously deteriorating and [that] there is a genuine 
risk of insider self-dealing,” id. at 1098, or that “the 
company is on the brink of collapse or undergoing seri-
ous mismanagement,” id. (quoting LaLonde v. Textron, 
Inc., 270 F. Supp. 2d 272, 280 (D.R.I. 2003)). 

In this case, it is undisputed that the Plans are 
EIAPs.  See Compl. ¶¶ 79, 84.  Thus, under the Moench 
standard, Defendants are entitled to a presumption of 
prudence.  Furthermore, Plaintiffs have failed to rebut 
                                                 

10 While originally applied to Employee Stock Ownership 
Plans (“ESOPs”), the Moench standard applies equally to fiduciar-
ies of EIAPs.  See Edgar v. Avaya, Inc., 503 F.3d 340, 347 (3d Cir. 
2007) (“[The plaintiff] argues that Moench’s presumption of pru-
dence does not apply here, because the Plans at issue in this case 
are not ESOPs.  We are not persuaded….  Given the[] similarities 
[between ESOPs and EIAPs], we conclude that the underlying 
rationale of Moench applies equally here.” (internal citation omit-
ted)). 
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the presumption.  They do not allege that Amgen was 
in a seriously deteriorating financial condition or was 
“on the brink of collapse.”  It is telling that Plaintiffs 
allege that “Amgen’s off-label drug sales for Aranesp® 
and EPOGEN were on the brink of collapse as a result 
of Defendants’ serious mismanagement,” see Compl. 
¶ 244 (emphasis added), because it appears that Plain-
tiffs are attempting frame their allegations in an effort 
to rebut the presumption of prudence.  However, Plain-
tiffs must allege that the company—and not merely two 
of its products—was in a dire financial situation.  See 
LaLonde, 270 F. Supp. 2d at 280 (noting that evidence 
of a “precipitous decline in the employer’s stock” can 
rebut the presumption of prudence if “combined with 
evidence that the company is on the brink of collapse or 
undergoing serious mismanagement.” (emphasis add-
ed)). 

In the Opposition, Plaintiffs offer a district court 
case from New Jersey, In re Merck & Co., Inc. Sec., 
Derivative & ERISA Litig., No. 05-1151, 2009 WL 
790452 (D.N.J. Mar. 23, 2009), to argue that Defendants 
acted imprudently by continuing to offer Amgen stock 
during the Class Period.  See Opp. 4:7-17.  In Merck, 
plan fiduciaries allegedly failed to disclose problems re-
garding the safety of its popular cardiovascular drug, 
Vioxx.  See id. at *3.  Due to safety concerns, Merck 
withdrew Vioxx from the market, causing the price of 
Merck stock to “plunge” 27% on the day the withdrawal 
was announced.  See id. at *2.  The price of Merck stock 
continued to slide an additional 13% over the following 
month.  See id.  As a result, participants in several 
Merck employee benefit pension plans sued Merck fidu-
ciaries for failing to manage plan investments prudent-
ly as required under ERISA.  See id. at *3.  The court 
in Merck held that the plaintiffs adequately stated a 
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claim for imprudent investment.  In applying the 
Moench standard adopted in the circuit, the court found 
that the plaintiffs rebutted the presumption of pru-
dence by adequately alleging that Merck was in a “dire 
situation.”  See id. at *4 (noting that the stock price 
“plunged by almost 40% following the withdrawal of 
Vioxx”). 

While the Merck case shares some similarities with 
this case, Merck is distinguishable in several material 
respects.  First, Merck involved a sudden and dramatic 
decline in the price of company stock (27% in a single 
day and 40% overall during the month following the 
withdrawal of Vioxx).  While the price of Merck stock 
“plunged” during a very short period of time, the price 
of Amgen stock exhibited a gradual decline of 29% dur-
ing a period of approximately one and a half years.  See 
RJN, Ex. 3, at 101-17.  Indeed, Plaintiffs allege that 
Amgen stock dropped by 2.3% on the day The Cancer 
Letter published the DAHANCA trial results, a rela-
tively modest drop when compared with the 27% drop 
in Merck stock the day Vioxx was withdrawn.  See 
Compl. ¶ 237.  Second, Merck involved the complete 
withdrawal of Vioxx from the market, while Aranesp® 
and Epogen® remained on the market despite the 
DAHANCA trial results and black label warnings.  In 
light of these distinctions, Plaintiffs fail to sufficiently 
allege that Amgen was in a dire financial condition to 
rebut the presumption of prudence. 

In the Opposition, Plaintiffs also argue that Amgen 
was “seriously mismanaged.”  However, the alleged 
management problems relate only to Amgen’s devel-
opment and marketing of Aranesp® and Epogen® ra-
ther than the management of the company as a whole.  
Thus, Plaintiffs’ allegations of mismanagement associ-
ated with Aranesp® and Epogen® are insufficient to 
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rebut the presumption of prudence.  Furthermore, it is 
unclear that allegations of serious mismanagement 
alone are sufficient to rebut the presumption of pru-
dence.  See Calpine, 2005 WL 1431506, at *5 n.6 
(“Wright does not hold that allegations of mismanage-
ment are sufficient to rebut the presumption of pru-
dence.”); id. (characterizing LaLonde’s addition of “se-
rious mismanagement” to the ways in which the pre-
sumption may be rebutted as mere dictum (citing 
LaLonde, 270 F. Supp. 2d at 280)); see also In re 
Fremont Gen. Corp. Litig., 564 F.Supp.2d 1156, 1158 
(C.D. Cal. 2008) (“The Complaint in this case contains 
detailed and specific allegations that Fremont General 
was in dire financial circumstances and subject to seri-
ous mismanagement ….” (emphasis added)). 

In contrast to Plaintiffs’ allegations, Defendants 
have provided evidence that Amgen was in a relatively 
stable financial condition.  See RJN, Ex. 4 (Amgen’s 
2006-2008 Form 10-K filings with the SEC); see also 
Calpine, 2005 WL 1431506, at *6 (“Plaintiff has not al-
leged and, given the financial statements before the 
Court, cannot allege facts rebutting the presumption of 
prudence arising under Wright.”).  In Calpine, the 
court took judicial notice of the defendant corporation’s 
financial statements, which showed steady revenue and 
profitability.  See 2005 WL 1431506, at *5.  The court 
analogized to the Ninth Circuit’s decision in Wright, 360 
F.3d at 1098-99, and held that the plaintiffs did not re-
but the presumption of prudence in light of the evi-
dence of the company’s financial viability.  Similarly, 
Defendants have presented evidence of Amgen’s stock 
price during the Class Period (see RJN, Ex. 3) and af-
ter the Class Period (see RJN, Ex. 12), as well as 
Amgen’s 10-K Forms for 2006-2008 (see RJN, Ex. 4).  
Defendants note that the price of Amgen stock declined 



101a 

 

29% from a high of $86.17 on September 19, 2005 to 
$60.86 at the close of the Class Period on March 9, 2007, 
and that decreases of far greater than 29% have been 
insufficient to rebut the presumption of prudence.  See 
Mot. 12:5-11 (citing numerous cases).11 

Therefore, under the Moench standard, Plaintiffs’ 
claim for breach of the fiduciary duty of care must be 
dismissed without prejudice because Plaintiffs’ have 
not alleged sufficient plausible facts to rebut the pre-
sumption of prudence. 

b. Plaintiffs Fail to Allege a Violation of 
the Prudent Man Standard 

Even if the Moench standard is not applied, Plain-
tiffs have not sufficiently alleged that continuing to of-
fer the Amgen investment option was imprudent.  If 
the presumption of prudence is not applied, courts con-
duct a “prudent man” analysis under the statute.  See 
§ 1104(a)(1)(B) (“[A] fiduciary shall discharge his duties 
with respect to a plan solely in the interest of the par-
ticipants and beneficiaries and … with the care, skill, 
prudence, and diligence under the circumstances then 
prevailing that a prudent man acting in a like capacity 
and familiar with such matters would use in the conduct 
of an enterprise of a like character and with like aims 
….”); see also Computer Sciences, 635 F. Supp. 2d at 
1134.  The Ninth Circuit has observed that “a myriad of 
circumstances” could violate the prudent man standard, 

                                                 
11 Defendants argue that the Class Period is artificially ex-

tended to include the highest point for the price of Amgen stock on 
September 19, 2005, even though they claim that the first alleged 
act of wrongdoing occurred in October 2006.  See Mot. 12 n. 9.  De-
fendants claim that the price of Amgen stock declined only 20% 
from October 2006 (when the DAHANCA trial was suspended) to 
March 9, 2007 (the end of the Class Period). 
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including the case of an apparently stable company that 
was engaged in an illegal scheme to inflate the price of 
the company’s stock.  See Synchor, 516 F.3d at 1102. 

In this case, Plaintiffs have not offered sufficient al-
legations that the continued offering of the Amgen in-
vestment option was imprudent.  If Defendants had 
eliminated the investment option, they would have 
been subject to lawsuits if the price of Amgen stock 
later rose.  See Kirschbaum v. Reliant Energy, Inc., 
526 F.3d 243, 256 (5th Cir. 2008) (noting that a “fiduci-
ary cannot be placed in the untenable position of having 
to predict the future of the company stock’s perfor-
mance.  In such a case, he could be sued for not selling if 
he adhered to the plan, but also sued for deviating from 
the plan if the stock rebounded”).  Furthermore, elimi-
nating the Amgen investment option may have violated 
federal securities laws because the decision would have 
been based on inside information.  See Wright, 360 F.3d 
at 1098 n. 4 (noting that federal securities laws are in-
consistent with requiring corporate officers to use “in-
side information for the exclusive benefit of the corpo-
ration and its employees”).  The cases cited by Plain-
tiffs to suggest that federal securities laws did not re-
lieve Defendants of their duty to eliminate the Amgen 
investment option involved allegations of criminal con-
duct.  See, e.g., In re Enron Corp. Sec. Derivative & 
ERISA Litig., 284 F. Supp. 2d 511, 566 (S.D. Tex. 2003); 
Worldcom, 263 F. Supp. 2d 745; see also Syncor, 516 
F.3d at 1102.  In this case, however, Plaintiffs do not 
provide sufficient facts to conclude that Defendants 
were allegedly engaged in “an illegal scheme” despite 
the conclusory allegations in the Complaint.  See 
Compl. ¶¶ 4, 149, 177 (alleging “illegal” conduct).  In-
deed, Defendants note that “there have been no law-
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suits filed against Amgen by the SEC, or any other 
federal agencies.”  Reply 6:15-16. 

For these reasons, Plaintiffs have not alleged suffi-
cient facts to indicate that continuing to offer the com-
pany’s stock as an investment option under its EIAPs 
was imprudent.  Therefore, the Court GRANTS De-
fendants’ motion to dismiss Plaintiffs’ claim for breach 
of duty of care without prejudice. 

3. Breach of the Duty to Provide Complete 
and Accurate Information (Count III) 

Plaintiffs appear to allege both an omissions theory 
and a misrepresentation theory with regard to Plain-
tiffs’ claim for breach of the duty to provide complete 
and accurate information.  See Compl. ¶¶ 335-345; see 
id. ¶ 341 (noting the “misrepresentations and omissions 
that were fundamentally deceptive concerning the pru-
dence of investments in Amgen stock”).  As currently 
alleged, however, Plaintiffs do not state a claim under 
either theory. 

With regard to Plaintiffs’ omissions theory—that 
Defendants were obligated to inform plan participants 
of the negative studies associated with Aranesp®—the 
Ninth Circuit does not recognize a general affirmative 
duty to disclose investment information.  See Calpine, 
2005 WL 1431506, at *7.  ERISA fiduciaries are obli-
gated to disclose information about the plan itself and 
only upon written request.  See 29 U.S.C. § 1024(b)(4) 
(“The administrator shall, upon written request of any 
participant or beneficiary, furnish a copy of the latest 
updated summary, plan description, and the latest an-
nual report, any terminal report, the bargaining 
agreement, trust agreement, contract, or other instru-
ments under which the plan is established or operat-
ed.”); Calpine, 2005 WL 1431506, at *7 (“An affirmative 
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duty of disclosure arises under ERISA only when a fi-
duciary responds to inquiries from plan participants or 
promises to keep participants updated on future devel-
opments affecting the plan.”); see also Baker v. Kinsley, 
387 F.3d 649, 661-62 (7th Cir. 2004) (noting that a gen-
eral duty of disclosure under ERISA would “run the 
risk of disturbing the carefully delineated corporate 
disclosure laws”).  Plaintiffs fail to allege sufficient facts 
to establish a duty to disclose. 

With regard to Plaintiffs’ misrepresentations theo-
ry—that Defendants misrepresented the “off label” 
marketing of the drugs—Plaintiffs fail to allege indi-
vidual reliance.  A misrepresentation claim under 
ERISA requires allegations of “(a) the status as an 
ERISA fiduciary acting as a fiduciary; (b) a misrepre-
sentation on the part of the defendant; (c) the materiali-
ty of that misrepresentation; and (d) detrimental reli-
ance by the plaintiff on the misrepresentation.”  Com-
puter Sciences, 635 F. Supp. 2d at 1140 (emphasis add-
ed).  As Defendants argue in the Motion, “Plaintiffs’ 
misrepresentation claim fails as a matter of law because 
Plaintiffs have not even attempted to plead sufficient 
facts regarding the basic elements of their misrepre-
sentation claim.”  Mot. 17:23-25. 

Contrary to Plaintiffs’ argument, the element of 
detrimental reliance is not presumed.  See Thomas v. 
Aris Corp. of Am., 219 F.R.D. 338, 342 (M.D. Pa. 2003).  
Plaintiffs do not provide sufficient authority for the 
Court to conclude that reliance is presumed in ERISA 
breach of fiduciary duty cases.  See Opp. 17:13-14 (citing 
only the Complaint).  Plaintiffs cite to a Minnesota dis-
trict court opinion, Morrison v. MoneyGram Int’l, Inc., 
607 F. Supp. 2d 1033, 1056 (D. Minn. 2009), to argue 
that reliance is presumed, but they only quote a pas-
sage summarizing the plaintiff’s argument as opposed 
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to the court’s holding.  See id. (“Plaintiffs allege … that 
‘reliance is presumed in an ERISA breach of fiduciary 
duty case’ ….”  (emphasis added)).  Moreover, the mis-
representations allegedly made in SEC filings and vari-
ous press releases were made in Defendants’ corporate 
capacity rather than any fiduciary capacity.  See Mot. 
18:13-16; see also Calpine, 2005 WL 1431506, at *6 
(finding that the complaint failed to state a misrepre-
sentation claim because “Plaintiff does not allege that 
these press releases or bond prospectuses were made 
or issued by defendants while acting in a fiduciary ca-
pacity or that these statements were directed to Plan 
participants”).  For these reasons, Plaintiffs have failed 
to state a claim under either an omission or a misrepre-
sentation theory.  Therefore, the Court GRANTS De-
fendants’ motion to dismiss Plaintiffs’ claim for breach 
of the duty to provide complete and accurate infor-
mation without prejudice. 

4. Breach of the Duty to Monitor (Count IV) 

A claim for breach of the fiduciary duty to monitor 
is derivative of other claims.  See Computer Sciences, 
635 F. Supp. 2d at 1144 (“[B]ecause Plaintiffs’ prudence 
claim fails for the reasons stated above, their monitor-
ing claim also fails.”); Calpine, 2005 WL 1431506, at *6 
(“The Court’s holding dismissing Count One [for breach 
of the duty of care] accordingly moots Count Two [for 
breach of the duty to monitor] as well….”).  Therefore, 
the Court GRANTS Defendants’ motion to dismiss the 
claim for breach of the duty to monitor without preju-
dice. 

5. Co-Fiduciary Liability (Count V) 

A claim for co-fiduciary liability under ERISA re-
quires sufficient allegations of an underlying breach.  
See Calpine, 2005 WL 1431506, at *8 (“Plaintiff cannot 
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state a claim for co-fiduciary liability without first stat-
ing a claim for breach of fiduciary duty under ERISA.”  
(citing 29 U.S.C. § 1105(a)).  As Plaintiffs have failed to 
state a claim for breach of fiduciary duty, Plaintiffs 
cannot state a claim that Defendants’ are liable as co-
fiduciaries.  Therefore, the Court GRANTS Defend-
ants’ motion to dismiss the claim for co-fiduciary liabil-
ity without prejudice. 

6. “Party-in-Interest” Liability (Count VI) 

Plaintiffs claim that Defendants engaged in prohib-
ited party-in-interest transactions under § 406(a), 29 
U.S.C. § 1106(a).  Plaintiffs allege that Defendants of-
fered Amgen stock as an investment option when De-
fendants knew that the stock price was inflated (due to 
the concealment of the DAHANCA study results and 
other misinformation provided to the market).  See 
Compl. ¶¶ 373-375.  However, the prohibited transac-
tions provisions of § 406 do not apply if the “acquisition 
is for adequate consideration, if no commission is 
charged, and if the plan is an EIAP.”  Johnson v. Radi-
an Grp., Inc., No. 08-2007, 2009 WL 2137241, at *23 
(E.D. Pa. July 16, 2009) (citing 29 U.S.C. § 1108(e)).  A 
purchase of stock at the prevailing market rate quali-
fies as “adequate consideration” under § 408(e).  See id. 
(dismissing a claim for engaging in a prohibited trans-
action under § 406(a) where “there is no allegation that 
a price other than the prevailing market price for [the 
defendant’s] stock was paid by any Plan participant”). 

In this case, the only contested element under § 408 
is the adequacy of consideration.  Plaintiffs allege that 
Defendants caused Amgen stock to be purchased “at 
artificially inflated prices.”  See Compl. ¶ 375; see also 
Opp. 24:5-8.  However, Plaintiffs do not allege that 
Amgen stock was ever purchased at a price other than 
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the prevailing market price (despite the allegation that 
the market price was inflated).  Plaintiffs argue that an 
allegation that Amgen stock was traded at artificially 
high prices is sufficient to state a claim for engaging in 
a party-in-interest transaction, citing In re Sears, Roe-
buck & Co. ERISA Litig., No. 02-8324, 2004 WL 
407007, at *9 (N.D. Ill. Mar. 3, 2004).  However, the 
Sears case is the only district court to have accepted an 
allegation of an artificially inflated price to take the 
transaction out of the § 408 exception.  See Johnson, 
2009 WL 2137241, at *23. 

Other courts have found that the purchase of a pub-
lically traded security at the prevailing market rate 
(even if inflated) qualifies as a transaction for adequate 
consideration, thereby exempting the transaction from 
the provisions of § 406.  See, e.g., In re CMS Energy 
ERISA Litig., 312 F. Supp. 2d 898, 917 (E.D. Mich. 
2004); Pietrangelo v. NUI Corp., No. 04-3223, 2005 WL 
1703200, at *13 (D.N.J. July 20, 2005) (“[I]t is undisput-
ed that the Plans purchased the NUI securities at mar-
ket price from a qualifying national securities ex-
change.  Therefore, Plaintiff’s Section 406 claims must 
be dismissed.”).  Accordingly, the Court GRANTS De-
fendants’ motion to dismiss the § 406 claim without 
prejudice. 

D. Plaintiffs’ Request for Leave to Amend 

Plaintiffs request leave to amend to “correct any 
pleadings defects that may be identified by the Court.”  
Opp. 25:22-23.  Defendants oppose this request because 
“Plaintiffs have had the benefit of three additional 
plaintiffs, the resources of three law firms, and more 
than two years to help refine their factual and legal al-
legations.”  Reply 12:9-11.  Although this is the second 
motion to dismiss in this case, it is the first occasion for 
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the Court to pass upon the sufficiency of Plaintiffs’ alle-
gations.  Accordingly, the Court grants Plaintiffs’ re-
quest for leave to amend. 

IV. Conclusion 

Based on the foregoing, the Court GRANTS De-
fendants’ motion to dismiss without prejudice.  Plain-
tiffs may file an amended consolidated complaint with 
21 days of this Order.  If Plaintiffs fail to file an amend-
ed consolidated complaint by March 23, 2010, the con-
solidated complaint will be dismissed with prejudice. 

IT IS SO ORDERED. 
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APPENDIX D 

29 U.S.C. § 1104—Fiduciary duties 

(a) Prudent man standard of care 

(1) Subject to sections 1103(c) and (d), 1342, and 
1344 of this title, a fiduciary shall discharge his duties 
with respect to a plan solely in the interest of the par-
ticipants and beneficiaries and— 

(A) for the exclusive purpose of: 

(i) providing benefits to participants and 
their beneficiaries; and 

(ii) defraying reasonable expenses of ad-
ministering the plan; 

(B) with the care, skill, prudence, and diligence 
under the circumstances then prevailing that a 
prudent man acting in a like capacity and familiar 
with such matters would use in the conduct of an 
enterprise of a like character and with like aims; 

(C) by diversifying the investments of the plan 
so as to minimize the risk of large losses, unless un-
der the circumstances it is clearly prudent not to do 
so; and 

(D) in accordance with the documents and in-
struments governing the plan insofar as such doc-
uments and instruments are consistent with the 
provisions of this subchapter and subchapter III of 
this chapter. 

(2) In the case of an eligible individual account plan 
(as defined in section 1107(d)(3) of this title), the diver-
sification requirement of paragraph (1)(C) and the pru-
dence requirement (only to the extent that it requires 
diversification) of paragraph (1)(B) is not violated by 
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acquisition or holding of qualifying employer real prop-
erty or qualifying employer securities (as defined in 
section 1107(d)(4) and (5) of this title). 

(b) Indicia of ownership of assets outside jurisdic-
tion of district courts 

Except as authorized by the Secretary by regula-
tions, no fiduciary may maintain the indicia of owner-
ship of any assets of a plan outside the jurisdiction of 
the district courts of the United States.  

(c) Control over assets by participant or beneficiary 

(1)(A) In the case of a pension plan which provides 
for individual accounts and permits a participant or 
beneficiary to exercise control over the assets in his ac-
count, if a participant or beneficiary exercises control 
over the assets in his account (as determined under 
regulations of the Secretary)— 

(i) such participant or beneficiary shall not be 
deemed to be a fiduciary by reason of such exercise, 
and 

(ii) no person who is otherwise a fiduciary shall 
be liable under this part for any loss, or by reason 
of any breach, which results from such participant’s 
or beneficiary’s exercise of control, except that this 
clause shall not apply in connection with such partic-
ipant or beneficiary for any blackout period during 
which the ability of such participant or beneficiary 
to direct the investment of the assets in his or her 
account is suspended by a plan sponsor or fiduciary. 

(B) If a person referred to in subparagraph (A)(ii) 
meets the requirements of this subchapter in connec-
tion with authorizing and implementing the blackout 
period, any person who is otherwise a fiduciary shall 
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not be liable under this subchapter for any loss occur-
ring during such period. 

(C) For purposes of this paragraph, the term 
“blackout period” has the meaning given such term by 
section 1021 (i)(7) of this title. 

(2) In the case of a simple retirement account es-
tablished pursuant to a qualified salary reduction ar-
rangement under section 408(p) of Title 26, a partici-
pant or beneficiary shall, for purposes of paragraph (1), 
be treated as exercising control over the assets in the 
account upon the earliest of— 

(A) an affirmative election among investment 
options with respect to the initial investment of any 
contribution, 

(B) a rollover to any other simple retirement 
account or individual retirement plan, or 

(C) one year after the simple retirement ac-
count is established. 

No reports, other than those required under section 
1021(g) of this title, shall be required with respect to a 
simple retirement account established pursuant to such 
a qualified salary reduction arrangement.  

(3) In the case of a pension plan which makes a 
transfer to an individual retirement account or annuity 
of a designated trustee or issuer under section 
401(a)(31)(B) of Title 26, the participant or beneficiary 
shall, for purposes of paragraph (1), be treated as exer-
cising control over the assets in the account or annuity 
upon— 

(A) the earlier of— 
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(i) a rollover of all or a portion of the 
amount to another individual retirement ac-
count or annuity; or 

(ii) one year after the transfer is made; or 

(B) a transfer that is made in a manner con-
sistent with guidance provided by the Secretary. 

(4)(A) In any case in which a qualified change in in-
vestment options occurs in connection with an individu-
al account plan, a participant or beneficiary shall not be 
treated for purposes of paragraph (1) as not exercising 
control over the assets in his account in connection with 
such change if the requirements of subparagraph (C) 
are met in connection with such change. 

(B) For purposes of subparagraph (A), the term 
“qualified change in investment options” means, in con-
nection with an individual account plan, a change in the 
investment options offered to the participant or benefi-
ciary under the terms of the plan, under which— 

(i) the account of the participant or beneficiary 
is reallocated among one or more remaining or new 
investment options which are offered in lieu of one 
or more investment options offered immediately 
prior to the effective date of the change, and 

(ii) the stated characteristics of the remaining 
or new investment options provided under clause 
(i), including characteristics relating to risk and 
rate of return, are, as of immediately after the 
change, reasonably similar to those of the existing 
investment options as of immediately before the 
change. 

(C) The requirements of this subparagraph are met 
in connection with a qualified change in investment op-
tions if— 
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(i) at least 30 days and no more than 60 days 
prior to the effective date of the change, the plan 
administrator furnishes written notice of the 
change to the participants and beneficiaries, includ-
ing information comparing the existing and new in-
vestment options and an explanation that, in the 
absence of affirmative investment instructions from 
the participant or beneficiary to the contrary, the 
account of the participant or beneficiary will be in-
vested in the manner described in subparagraph (B), 

(ii) the participant or beneficiary has not pro-
vided to the plan administrator, in advance of the 
effective date of the change, affirmative investment 
instructions contrary to the change, and 

(iii) the investments under the plan of the par-
ticipant or beneficiary as in effect immediately pri-
or to the effective date of the change were the 
product of the exercise by such participant or bene-
ficiary of control over the assets of the account 
within the meaning of paragraph (1). 

(5) Default investment arrangements 

(A) In general 

For purposes of paragraph (1), a participant or 
beneficiary in an individual account plan meeting 
the notice requirements of subparagraph (B) shall 
be treated as exercising control over the assets in 
the account with respect to the amount of contribu-
tions and earnings which, in the absence of an in-
vestment election by the participant or beneficiary, 
are invested by the plan in accordance with regula-
tions prescribed by the Secretary.  The regulations 
under this subparagraph shall provide guidance on 
the appropriateness of designating default invest-
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ments that include a mix of asset classes consistent 
with capital preservation or long-term capital ap-
preciation, or a blend of both. 

(B) Notice requirements 

(i) In general 

The requirements of this subparagraph are 
met if each participant or beneficiary— 

(I) receives, within a reasonable period 
of time before each plan year, a notice ex-
plaining the employee’s right under the 
plan to designate how contributions and 
earnings will be invested and explaining 
how, in the absence of any investment elec-
tion by the participant or beneficiary, such 
contributions and earnings will be invested, 
and 

(II) has a reasonable period of time af-
ter receipt of such notice and before the 
beginning of the plan year to make such 
designation. 

(ii) Form of notice 

The requirements of clauses (i) and (ii) of 
section 401(k)(12)(D) of Title 26 shall apply 
with respect to the notices described in this 
subparagraph. 

(d) Plan terminations 

(1) If, in connection with the termination of a pen-
sion plan which is a single-employer plan, there is an 
election to establish or maintain a qualified replacement 
plan, or to increase benefits, as provided under section 
4980(d) of Title 26, a fiduciary shall discharge the fidu-
ciary’s duties under this subchapter and subchapter III 
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of this chapter in accordance with the following re-
quirements: 

(A) In the case of a fiduciary of the terminated 
plan, any requirement— 

(i) under section 4980(d)(2)(B) of Title 26 
with respect to the transfer of assets from the 
terminated plan to a qualified replacement 
plan, and 

(ii) under section 4980(d)(2)(B)(ii) or 
4980(d)(3) of Title 26 with respect to any in-
crease in benefits under the terminated plan. 

(B) In the case of a fiduciary of a qualified re-
placement plan, any requirement— 

(i) under section 4980(d)(2)(A) of Title 26 
with respect to participation in the qualified 
replacement plan of active participants in the 
terminated plan, 

(ii) under section 4980(d)(2)(B) of Title 26 
with respect to the receipt of assets from the 
terminated plan, and 

(iii) under section 4980(d)(2)(C) of Title 26 
with respect to the allocation of assets to par-
ticipants of the qualified replacement plan. 

(2) For purposes of this subsection— 

(A) any term used in this subsection which is 
also used in section 4980(d) of Title 26 shall have 
the same meaning as when used in such section, 
and 

(B) any reference in this subsection to Title 26 
shall be a reference to Title 26 as in effect immedi-
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ately after the enactment of the Omnibus Budget 
Reconciliation Act of 1990. 

29 U.S.C. § 1132—Civil enforcement 

(a) Persons empowered to bring a civil action 

A civil action may be brought— 

(1) by a participant or beneficiary— 

(A) for the relief provided for in subsection 
(c) of this section, or 

(B) to recover benefits due to him under 
the terms of his plan, to enforce his rights un-
der the terms of the plan, or to clarify his rights 
to future benefits under the terms of the plan; 

(2) by the Secretary, or by a participant, bene-
ficiary or fiduciary for appropriate relief under sec-
tion 1109 of this title; 

(3) by a participant, beneficiary, or fiduciary 
(A) to enjoin any act or practice which violates any 
provision of this subchapter or the terms of the 
plan, or (B) to obtain other appropriate equitable 
relief (i) to redress such violations or (ii) to enforce 
any provisions of this subchapter or the terms of 
the plan; 

(4) by the Secretary, or by a participant, or 
beneficiary for appropriate relief in the case of a vi-
olation of 1025(c) of this title; 

(5) except as otherwise provided in subsection 
(b) of this section, by the Secretary (A) to enjoin 
any act or practice which violates any provision of 
this subchapter, or (B) to obtain other appropriate 
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equitable relief (i) to redress such violation or (ii) to 
enforce any provision of this subchapter; 

(6) by the Secretary to collect any civil penalty 
under paragraph (2), (4), (5), (6), (7), (8), or (9) of 
subsection (c) of this section or under subsection (i) 
or (l) of this section; 

(7) by a State to enforce compliance with a 
qualified medical child support order (as defined in 
section 1169(a)(2)(A) of this title); 

(8) by the Secretary, or by an employer or oth-
er person referred to in section 1021(f)(1) of this ti-
tle, (A) to enjoin any act or practice which violates 
subsection (f) of section 1021 of this title, or (B) to 
obtain appropriate equitable relief (i) to redress 
such violation or (ii) to enforce such subsection; 

(9) in the event that the purchase of an insur-
ance contract or insurance annuity in connection 
with termination of an individual’s status as a par-
ticipant covered under a pension plan with respect 
to all or any portion of the participant’s pension 
benefit under such plan constitutes a violation of 
part 4 of this title1 or the terms of the plan, by the 
Secretary, by any individual who was a participant 
or beneficiary at the time of the alleged violation, 
or by a fiduciary, to obtain appropriate relief, in-
cluding the posting of security if necessary, to as-
sure receipt by the participant or beneficiary of the 
amounts provided or to be provided by such insur-
ance contract or annuity, plus reasonable prejudg-
ment interest on such amounts; or 

                                                 
1 So in original.  Probably should be “subtitle”. 
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(10) in the case of a multiemployer plan that 
has been certified by the actuary to be in endan-
gered or critical status under section 1085 of this ti-
tle, if the plan sponsor— 

(A) has not adopted a funding improve-
ment or rehabilitation plan under that section 
by the deadline established in such section, or 

(B) fails to update or comply with the 
terms of the funding improvement or rehabili-
tation plan in accordance with the require-
ments of such section, 

by an employer that has an obligation to contribute 
with respect to the multiemployer plan or an em-
ployee organization that represents active partici-
pants in the multiemployer plan, for an order com-
pelling the plan sponsor to adopt a funding im-
provement or rehabilitation plan or to update or 
comply with the terms of the funding improvement 
or rehabilitation plan in accordance with the re-
quirements of such section and the funding im-
provement or rehabilitation plan. 

(b) Plans qualified under Internal Revenue Code; 
maintenance of actions involving delinquent con-
tributions 

(1) In the case of a plan which is qualified under 
section 401(a), 403(a), or 405(a) of Title 26 (or with re-
spect to which an application to so qualify has been filed 
and has not been finally determined) the Secretary may 
exercise his authority under subsection (a)(5) of this 
section with respect to a violation of, or the enforce-
ment of, parts 2 and 3 of this subtitle (relating to partic-
ipation, vesting, and funding), only if— 
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(A) requested by the Secretary of the Treas-
ury, or 

(B) one or more participants, beneficiaries, or 
fiduciaries, of such plan request in writing (in such 
manner as the Secretary shall prescribe by regula-
tion) that he exercise such authority on their be-
half.  In the case of such a request under this para-
graph he may exercise such authority only if he de-
termines that such violation affects, or such en-
forcement is necessary to protect, claims of partici-
pants or beneficiaries to benefits under the plan. 

(2) The Secretary shall not initiate an action to en-
force section 1145 of this title. 

(3) Except as provided in subsections (c)(9) and 
(a)(6) (with respect to collecting civil penalties under 
subsection (c)(9)), the Secretary is not authorized to en-
force under this part any requirement of part 7 against 
a health insurance issuer offering health insurance cov-
erage in connection with a group health plan (as defined 
in section 1191b(a)(1) of this title).  Nothing in this par-
agraph shall affect the authority of the Secretary to is-
sue regulations to carry out such part. 

(c) Administrator’s refusal to supply requested in-
formation; penalty for failure to provide annual 
report in complete form 

(1) Any administrator (A) who fails to meet the re-
quirements of paragraph (1) or (4) of section 1166 of 
this title, section 1021(e)(1) of this title, section 1021(f) 
of this title, or section 1025(a) of this title with respect 
to a participant or beneficiary, or (B) who fails or refus-
es to comply with a request for any information which 
such administrator is required by this subchapter to 
furnish to a participant or beneficiary (unless such fail-
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ure or refusal results from matters reasonably beyond 
the control of the administrator) by mailing the materi-
al requested to the last known address of the request-
ing participant or beneficiary within 30 days after such 
request may in the court’s discretion be personally lia-
ble to such participant or beneficiary in the amount of 
up to $100 a day from the date of such failure or refusal, 
and the court may in its discretion order such other re-
lief as it deems proper.  For purposes of this paragraph, 
each violation described in subparagraph (A) with re-
spect to any single participant, and each violation de-
scribed in subparagraph (B) with respect to any single 
participant or beneficiary, shall be treated as a separate 
violation. 

(2) The Secretary may assess a civil penalty against 
any plan administrator of up to $1,000 a day from the 
date of such plan administrator’s failure or refusal to 
file the annual report required to be filed with the Sec-
retary under section 1021(b)(1) of this title.  For pur-
poses of this paragraph, an annual report that has been 
rejected under section 1024(a)(4) of this title for failure 
to provide material information shall not be treated as 
having been filed with the Secretary.   

(3) Any employer maintaining a plan who fails to 
meet the notice requirement of section 1021(d) of this 
title with respect to any participant or beneficiary or 
who fails to meet the requirements of section 1021(e)(2) 
of this title with respect to any person or who fails to 
meet the requirements of section 1082(d)(12)(E) of this 
title with respect to any person may in the court’s dis-
cretion be liable to such participant or beneficiary or to 
such person in the amount of up to $100 a day from the 
date of such failure, and the court may in its discretion 
order such other relief as it deems proper. 
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(4) The Secretary may assess a civil penalty of not 
more than $1,000 a day for each violation by any person 
of subsection (j), (k), or (l) of section 1021 of this title or 
section 1144(e)(3) of this title. 

(5) The Secretary may assess a civil penalty against 
any person of up to $1,000 a day from the date of the 
person’s failure or refusal to file the information re-
quired to be filed by such person with the Secretary 
under regulations prescribed pursuant to section 
1021(g) of this title. 

(6) If, within 30 days of a request by the Secretary 
to a plan administrator for documents under section 
1024(a)(6) of this title, the plan administrator fails to 
furnish the material requested to the Secretary, the 
Secretary may assess a civil penalty against the plan 
administrator of up to $100 a day from the date of such 
failure (but in no event in excess of $1,000 per request).  
No penalty shall be imposed under this paragraph for 
any failure resulting from matters reasonably beyond 
the control of the plan administrator. 

(7) The Secretary may assess a civil penalty against 
a plan administrator of up to $100 a day from the date 
of the plan administrator’s failure or refusal to provide 
notice to participants and beneficiaries in accordance 
with subsection (i) or (m) of section 1021 of this title.  
For purposes of this paragraph, each violation with re-
spect to any single participant or beneficiary shall be 
treated as a separate violation. 

(8) The Secretary may assess against any plan 
sponsor of a multiemployer plan a civil penalty of not 
more than $1,100 per day— 

(A) for each violation by such sponsor of the 
requirement under section 1085 of this title to 
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adopt by the deadline established in that section a 
funding improvement plan or rehabilitation plan 
with respect to a multiemployer plan which is in 
endangered or critical status, or 

(B) in the case of a plan in endangered status 
which is not in seriously endangered status, for 
failure by the plan to meet the applicable bench-
marks under section 1085 of this title by the end of 
the funding improvement period with respect to 
the plan. 

(9)(A) The Secretary may assess a civil penalty 
against any employer of up to $100 a day from the date 
of the employer’s failure to meet the notice require-
ment of section 1181(f)(3)(B)(i)(I) of this title.  For pur-
poses of this subparagraph, each violation with respect 
to any single employee shall be treated as a separate 
violation. 

(B) The Secretary may assess a civil penalty 
against any plan administrator of up to $100 a day from 
the date of the plan administrator’s failure to timely 
provide to any State the information required to be dis-
closed under section 1181(f)(3)(B)(ii) of this title.  For 
purposes of this subparagraph, each violation with re-
spect to any single participant or beneficiary shall be 
treated as a separate violation. 

(10) Secretarial enforcement authority relating 
to use of genetic information 

(A) General rule 

The Secretary may impose a penalty against 
any plan sponsor of a group health plan, or any 
health insurance issuer offering health insurance 
coverage in connection with the plan, for any fail-
ure by such sponsor or issuer to meet the require-



123a 

 

ments of subsection (a)(1)(F), (b)(3), (c), or (d) o sec-
tion 1182 of this title or section 1181 or 1182 (b)(1) 
of this title with respect to genetic information, in 
connection with the plan. 

(B) Amount 

(i) In general 

The amount of the penalty imposed by sub-
paragraph (A) shall be $100 for each day in the 
noncompliance period with respect to each par-
ticipant or beneficiary to whom such failure re-
lates. 

(ii) Noncompliance period 

For purposes of this paragraph, the term 
“noncompliance period” means, with respect to 
any failure, the period— 

(I) beginning on the date such failure 
first occurs; and 

(II) ending on the date the failure is 
corrected. 

(C) Minimum penalties where failure discov-
ered 

Notwithstanding clauses (i) and (ii) of sub-
paragraph (D): 

(i) In general 

In the case of 1 or more failures with re-
spect to a participant or beneficiary— 

(I) which are not corrected before the 
date on which the plan receives a notice 
from the Secretary of such violation; and 
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(II) which occurred or continued dur-
ing the period involved; 

the amount of penalty imposed by subpara-
graph (A) by reason of such failures with re-
spect to such participant or beneficiary shall 
not be less than $2,500.  

(ii) Higher minimum penalty where vio-
lations are more than de minimis 

To the extent violations for which any per-
son is liable under this paragraph for any year 
are more than de minimis, clause (i) shall be 
applied by substituting “$15,000” for “$2,500” 
with respect to such person. 

(D) Limitations 

(i) Penalty not to apply where failure not 
discovered exercising reasonable dil-
igence 

No penalty shall be imposed by subpara-
graph (A) on any failure during any period for 
which it is established to the satisfaction of the 
Secretary that the person otherwise liable for 
such penalty did not know, and exercising rea-
sonable diligence would not have known, that 
such failure existed. 

(ii) Penalty not to apply to failures cor-
rected within certain periods 

No penalty shall be imposed by subpara-
graph (A) on any failure if— 

(I) such failure was due to reasonable 
cause and not to willful neglect; and 



125a 

 

(II) such failure is corrected during the 
30-day period beginning on the first date 
the person otherwise liable for such penalty 
knew, or exercising reasonable diligence 
would have known, that such failure existed. 

(iii) Overall limitation for unintentional 
failures 

In the case of failures which are due to rea-
sonable cause and not to willful neglect, the 
penalty imposed by subparagraph (A) for fail-
ures shall not exceed the amount equal to the 
lesser of— 

(I) 10 percent of the aggregate amount 
paid or incurred by the plan sponsor (or 
predecessor plan sponsor) during the pre-
ceding taxable year for group health plans; 
or 

(II) $500,000. 

(E) Waiver by secretary 

In the case of a failure which is due to rea-
sonable cause and not to willful neglect, the 
Secretary may waive part or all of the penalty 
imposed by subparagraph (A) to the extent 
that the payment of such penalty would be ex-
cessive relative to the failure involved. 

(F) Definitions 

Terms used in this paragraph which are de-
fined in section 1191b of this title shall have the 
meanings provided such terms in such section. 

(11) The Secretary and the Secretary of Health and 
Human Services shall maintain such ongoing consulta-
tion as may be necessary and appropriate to coordinate 
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enforcement under this subsection with enforcement 
under section 1320b-14(c)(8) of Title 42. 

(12) The Secretary may assess a civil penalty 
against any sponsor of a CSEC plan of up to $100 a day 
from the date of the plan sponsor’s failure to comply 
with the requirements of section 1085a(j)(3) of this title 
to establish or update a funding restoration plan. 

(d) Status of employee benefit plan as entity 

(1) An employee benefit plan may sue or be sued 
under this subchapter as an entity.  Service of sum-
mons, subpena, or other legal process of a court upon a 
trustee or an administrator of an employee benefit plan 
in his capacity as such shall constitute service upon the 
employee benefit plan.  In a case where a plan has not 
designated in the summary plan description of the plan 
an individual as agent for the service of legal process, 
service upon the Secretary shall constitute such ser-
vice.  The Secretary, not later than 15 days after re-
ceipt of service under the preceding sentence, shall no-
tify the administrator or any trustee of the plan of re-
ceipt of such service. 

(2) Any money judgment under this subchapter 
against an employee benefit plan shall be enforceable 
only against the plan as an entity and shall not be en-
forceable against any other person unless liability 
against such person is established in his individual ca-
pacity under this subchapter. 

(e) Jurisdiction 

(1) Except for actions under subsection (a)(1)(B) of 
this section, the district courts of the United States 
shall have exclusive jurisdiction of civil actions under 
this subchapter brought by the Secretary or by a par-
ticipant, beneficiary, fiduciary, or any person referred 
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to in section 1021(f)(1) of this title.  State courts of com-
petent jurisdiction and district courts of the United 
States shall have concurrent jurisdiction of actions un-
der paragraphs (1)(B) and (7) of subsection (a) of this 
section. 

(2) Where an action under this subchapter is 
brought in a district court of the United States, it may 
be brought in the district where the plan is adminis-
tered, where the breach took place, or where a defend-
ant resides or may be found, and process may be served 
in any other district where a defendant resides or may 
be found. 

(f) Amount in controversy; citizenship of parties 

The district courts of the United States shall have 
jurisdiction, without respect to the amount in contro-
versy or the citizenship of the parties, to grant the re-
lief provided for in subsection (a) of this section in any 
action. 

(g) Attorney’s fees and costs; awards in actions in-
volving delinquent contributions 

(1) In any action under this subchapter (other than 
an action described in paragraph (2)) by a participant, 
beneficiary, or fiduciary, the court in its discretion may 
allow a reasonable attorney’s fee and costs of action to 
either party. 

(2) In any action under this subchapter by a fiduci-
ary for or on behalf of a plan to enforce section 1145 of 
this title in which a judgment in favor of the plan is 
awarded, the court shall award the plan— 

(A) the unpaid contributions, 

(B) interest on the unpaid contributions, 

(C) an amount equal to the greater of— 
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(i) interest on the unpaid contributions, or 

(ii) liquidated damages provided for under 
the plan in an amount not in excess of 20 per-
cent (or such higher percentage as may be 
permitted under Federal or State law) of the 
amount determined by the court under subpar-
agraph (A), 

(D) reasonable attorney’s fees and costs of the 
action, to be paid by the defendant, and 

(E) such other legal or equitable relief as the 
court deems appropriate. 

For purposes of this paragraph, interest on unpaid con-
tributions shall be determined by using the rate pro-
vided under the plan, or, if none, the rate prescribed 
under section 6621 of Title 26. 

(h) Service upon Secretary of Labor and Secretary 
of the Treasury 

A copy of the complaint in any action under this 
subchapter by a participant, beneficiary, or fiduciary 
(other than an action brought by one or more partici-
pants or beneficiaries under subsection (a)(1)(B) of this 
section which is solely for the purpose of recovering 
benefits due such participants under the terms of the 
plan) shall be served upon the Secretary and the Secre-
tary of the Treasury by certified mail.  Either Secre-
tary shall have the right in his discretion to intervene 
in any action, except that the Secretary of the Treasury 
may not intervene in any action under part 4 of this 
subtitle.  If the Secretary brings an action under subsec-
tion (a) of this section on behalf of a participant or bene-
ficiary, he shall notify the Secretary of the Treasury. 
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(i) Administrative assessment of civil penalty 

In the case of a transaction prohibited by section 
1106 of this title by a party in interest with respect to a 
plan to which this part applies, the Secretary may as-
sess a civil penalty against such party in interest.  The 
amount of such penalty may not exceed 5 percent of the 
amount involved in each such transaction (as defined in 
section 4975(f)(4) of Title 26) for each year or part 
thereof during which the prohibited transaction contin-
ues, except that, if the transaction is not corrected (in 
such manner as the Secretary shall prescribe in regula-
tions which shall be consistent with section 4975(f)(5) of 
Title 26) within 90 days after notice from the Secretary 
(or such longer period as the Secretary may permit), 
such penalty may be in an amount not more than 100 
percent of the amount involved.  This subsection shall 
not apply to a transaction with respect to a plan de-
scribed in section 4975(e)(1) of Title 26. 

(j) Direction and control of litigation by Attorney 
General 

In all civil actions under this subchapter, attorneys 
appointed by the Secretary may represent the Secre-
tary (except as provided in section 518(a) of Title 28), 
but all such litigation shall be subject to the direction 
and control of the Attorney General. 

(k) Jurisdiction of actions against the Secretary of 
Labor 

Suits by an administrator, fiduciary, participant, or 
beneficiary of an employee benefit plan to review a final 
order of the Secretary, to restrain the Secretary from 
taking any action contrary to the provisions of this 
chapter, or to compel him to take action required under 
this subchapter, may be brought in the district court of 
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the United States for the district where the plan has its 
principal office, or in the United States District Court 
for the District of Columbia. 

(l) Civil penalties on violations by fiduciaries 

(1) In the case of— 

(A) any breach of fiduciary responsibility under 
(or other violation of) part 4 of this subtitle by a fi-
duciary, or 

(B) any knowing participation in such a breach 
or violation by any other person, 

the Secretary shall assess a civil penalty against such 
fiduciary or other person in an amount equal to 20 per-
cent of the applicable recovery amount. 

(2) For purposes of paragraph (1), the term “appli-
cable recovery amount” means any amount which is re-
covered from a fiduciary or other person with respect 
to a breach or violation described in paragraph (1)— 

(A) pursuant to any settlement agreement with 
the Secretary, or 

(B) ordered by a court to be paid by such fidu-
ciary or other person to a plan or its participants 
and beneficiaries in a judicial proceeding instituted 
by the Secretary under subsection (a)(2) or (a)(5) of 
this section. 

(3) The Secretary may, in the Secretary’s sole dis-
cretion, waive or reduce the penalty under paragraph 
(1) if the Secretary determines in writing that— 

(A) the fiduciary or other person acted reason-
ably and in good faith, or 

(B) it is reasonable to expect that the fiduciary 
or other person will not be able to restore all losses 
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to the plan (or to provide the relief ordered pursu-
ant to subsection (a)(9) of this section) without se-
vere financial hardship unless such waiver or re-
duction is granted. 

(4) The penalty imposed on a fiduciary or other 
person under this subsection with respect to any trans-
action shall be reduced by the amount of any penalty or 
tax imposed on such fiduciary or other person with re-
spect to such transaction under subsection (i) of this 
section and section 4975 of Title 26. 

(m) Penalty for improper distribution 

In the case of a distribution to a pension plan par-
ticipant or beneficiary in violation of section 1056(e) of 
this title by a plan fiduciary, the Secretary shall assess 
a penalty against such fiduciary in an amount equal to 
the value of the distribution.  Such penalty shall not ex-
ceed $10,000 for each such distribution. 




