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I. 

II. 

QUESTiON(S) PRESENTED 

Whether the.District Court was in error when it denied relief on 

Petitioner's §2255 motion to vacate, which alleged that a prior Florida 

conviction for "sudden snatching,' did not qualify for ACCA enhancement 

pursuant to 18 U.S.C. §924(e). 

Whether Johnson v. United States, 135 S. Ct. 2551 (2015), announced 

a new substantive ru:I.e of constitutional law that applies retroactively 

to ca$es that are on collateral review. Furthermore, Petitioner ask this 

Court to resolve the Circuit split which.has developed on the question of 

Johnson retroactivity in the Seventh and the Eleventh Circuit Courts of 

Appeals. 
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IN THE 

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI 

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below. 

OPINIONS BELOW 

[XI For cases :from federal courts: 

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is · 

[X] reported at United States v. Welch, 683 F. 3d 1304 (11 t~1 q.r. 2012) · 

[ ] has been designated for publication but is not yet reported; or, 
[~J is unpublished. 

The opinion -of the United States district court appears at Appendix · B to 
the petition ·and is 

[ ] reported· at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[X] is unpubliShed. 

[ ] For cases from state courts: 

The opinion of the highest state court to review the merits appears at . 
Appendix . . to the petition and is 

[ ] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished. 

The opinion of the court 
appears at Appendix to the petition and is 

[ ] reported at ; or, 
[ ] has been designated for publication but is not yet reported; or, 
[ ] i.s unpublished. 
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JURISDICTION 

[X] For cases from federal courts: 

·The date on which the United States Court of ,Appeals decided my case 
was June 9, 2015 

[ ~ No petition for rehearing was timely filed in my case. 

[ ] A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: , and a copy of the 
order denying rehearing appears at Appendix · 

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including· (date) on . (date) 
in Application No. _A __ _ 

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1). 

[ ] For cases from state co1;1rts: 

The date on which the highest state court decided my case was ____ _ 
A copy of that decision appears at Appendix· __ _ 

[ ] A timely petition for reheB.ring was thereafter denied on the following date: 
_________ , and a copy of the order denyi:r~g rehearing 
appears at Appendix ---· 

[ ] An extension of time to file the petition for a. writ of certiorari was granted 
to and including (date) on (date) in 
Application No. _A · 

The jurisdiction of this Court is invoked under 28 U.S. C.§ 1257(a). 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

AMENDMENT V OF THE CONSTITUTION (DUE PROCESS OF LAW) 

No person shall be held to answer for a capital, or otherwise infamous 

crime, unless on a presentment or indictment of a Grand Jury, except in cases 

arising in the land or naval forces, or in the Militia, when in actual service 

in time of war or public danger; nor shall any person be subject for the same 

offense to be twice put in jeopardy of life or limb; nor shall be compelled in 

any criminal case to be a witness against himself, nor to be deprived of life, 

liberty, or property, without due process of law; nor shall private property be 

taken for public use, without just compensation. 

TITLE 18 U. S.C. §924 (e) ARMED CAREER CRIMINAL ACT 

In the case~of a person who violates section 922(g) of this title and has 

three previous convictions by any court referred to in section 922(g)(1) of this 

title for a violent felony or a serious drug offense, or both, committed on occa

sions different from one another, such person shall be fined not more than 

$25.000 and imprisoned not less than fifteen years, and, not withstanding any 

other provision of law, the court shall not suspend the sentence of, or grant 

a probationary sentence to, such person with respect to the conviction under 

section 922 (g) . 
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STATEMENT OF THE CASE 

On Augu·st 9, 2009, Petiitoner Welch was indicted for possession of firearm 

by convcited felon, in violation of 18 U.S.C. §922(g) and §924(e). On advice of 

counsel, Petitioner entered into a written plea agreement on June 18, 2010, for 

a sentence of 0 - 10 years. See [APPENDIX C ]. A Presentence Investigation Report 

(PSI), was prepared and erroneously found that Petitioner qualified for enhance

ment under the Armed Career Criminal Act, ("ACCA"), pursuant to §924(e). Petitio-

ner objected to the PSI, asserting that "robbery by sudden snatching," in viola

tion of Florida Statute 813.13(1), did not qualify for enhancement purposes under 

the ACCA. Petitioneralso challenged a felony battery conviction, and a Florida 

attempted robbery conviction. On advise of counsel, ~etitioner-Withdrew his 

original plea agreement for 0 - 10 years, and was sentenced to a more severe 

15 year mandatory minimum. Petitioner appealed, arguing that roberry by sudden 

snatching did not qualify as a violent felony predicate under §924(e) (ACCA). 

The Eleventh Circuit affirmed. [APPENDIX C·]. 

Petitioner next field a timely §_2.25_5_motion in which he argued that attempted 

robbery by sudden snatching, in violation of Flo. Stat. 813.13(1), did not qualify 

under Descamps v. United States, 133 S. Ct. 2276 (2013). Petitioner's §2255 motion 

was denied prior .·to· the Supreme Court's ruling in Johnson v. United States, 576 

U.S. (2015). Petioner's application to the District Court was denied. See 

[APPENDIX B ]. A subsequent application the Eleventh Circuit Court of Appeals 

also denied. [APPENDIX A J. In his c.o~A application, Petitioner asked the Court 

to hold his case pending the outcome of Johnson v. United States, based on the 

fact that his case was affirmed.under the residual clause. Id. 
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REASONS FOR GRANTING THE PETiTION 

I. In 1996, Petitioner plead guilty to the elements of robbery by sudden 

snatching as it is defined by Florida's Statute 813.131. In Florida, robbery by. 

sudden snatching is defined as follows: 

(1) "Robbery by sudden snatching" means the taking of money or other 

property from a victlin;s person, with intent to permanently or temporarily deprive 

the victim or the owner of the money or other perperty, when in the course of the 

taking, the victim was to became aware of the taking. In order to satisfy this 

definition, it is not necessary to show that: 

(b) The offender used any amount of force beyond that effort neces

sary to obtain possession of the money or other property ... Fla. Stat. §813.131.· 

As clearly imdicated above, Fla. Stat. 813.131 does not have as an element, 

the,use or threatened use of physical force against the person of another as 

required by 18 U.S.G. §924(e)(2)(B)(i). In fact Florida's Statute §813.131 speci-

fically states that it is not necessary to show any amount of use of force beyond 

what is necessary to obtain the money or property. Therefore, force is not neces-

sary for a conviction under Fla. Stat, 813.131(1)(a). 

Furthermore, Robbery by sudden snatching does not meet the criteria of the 

enumerated offenses in §924(e)(2)(B)(ii), an annunciated in United States v. Begay, 

533 U.S. 137 (2008). Petitioner was thus enhanced under the residual clause which 

has since been held to be unconstitutionally vague by the Supreme Court in Johnson. 
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( 
\ . 

Five years ago, on September 20, 2010, Petitioner filed a direct appeal 

challenging his enhancement under §924(e). The Eleventh Circuit affirmed based on 

the fact that petitioner's priors were deemed violent under the residual clause. 

See United States v. Welch, 683 F.3d 1304 (11th Cir. 2012), [Appendix C ]. 

Certiorari review was denied on January 7, 2013 Welch v. United States, ___ U.S. 

--' 133 S. Ct. 913, 184 L. Ed. 2d 702 (2013). 

In effort of not waiving or defaulting on any of his constitutional rights, 

i.e., his Fifth Amendment right to due process of law, Petitioner challenged the 

erroneous ACCA enhancement in a §2255 motion [CV-DE 72]. On December 8, 2014, 

the District Court denied Petitioner's §2255 moiton [Appendix B ], after adopting 

the Magistrate Judge's Report and Recommendation ("R&R"), which primarily argued 

that Petitioner was not entitled to relief since the Eleventh Circuit affirmed 

the District-Courts findings. 1 The R&R further stated that Petitioner could 

not litigate this claim in a collataral proceeding because it was already decided 

adversly on direct appeal. [CV-DE 17 pp. 9, 28-33]. 

1 During the sentencing hearing on September 17, 2010, the District Court 
made specific factual findings that Petitioner qualified for ACCA enhance
ment under the residual clause. At sentencing the Court stated: "I think it 
meets both test, but if it doesn't meet the -- elements test, I think it 
meet the residual test." See [CV-DE 55 at pp. 36-37], Attached hereto as 
[Appendix D ] . 
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Petitioner now as~ this Honorable Court to review his claim that his prior 

conviction under Fla. Stat. 813.131 no longer quali~y·for enhancement purposes 

pursuant to 18 U.S.C. §924(e)(2)(B)(ii)'s residual clause. Since the residual 

clause has been abrogated by Johnson v. United States, Supra. In Johnson, the 

Court held that the imposition of an enhanced sentence under the residual clause 

of the ACCA violates due process because the clause is too vague to provide adequate 

notice. Id., at 2557. 

Petitioner asserts that it would be a fundamental miscarriage of justice 

to leave the erroneous enhancement in place when there is no legal statutory 

provision for it. 

JOHNSON SHOULD BE RETROACTIVELY APPLICABLE 
'ID CASES TIIAT ARE ON COLlATERAL REVIEW 

II. On June 26, 2015, the Supreme Court decided Case No. 13-7120, Johnson v. 

United States, 135 U .S. 2551 (2015). The Johnson decision effectively excise 

the so-called residual clause from 18. U.S.C. §924(e)(2)(B)(ii), holding that 

the "clause" was unconstitutionally vague and did not provide adequate notice as 

required by the Fifth Amendment right to due process. This holding was substantive 

in nature and "new substantive rules generally apply retroactively .•. because they 

'necessarily carry a significant risk that a defendant stands convicted of an act 

that the law does not make criminal' or faces a punishment that the law cannot 

impose upon him." Bousley v. United States, 523 U.S. 614, 620 (1998). This is 

entirely consistent with Teague, which also recognized that new substantive rules 
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are categorically retroactive. Because of the new substantive rule announced in 

Johnson, coupled with the "multiple holdings that logocally dictate the retro

activity of the new rule," ryler v. Cain, 533 U.S. 656, 688, Petitioner asserts 

that the Supreme Court's Johnson ruling is necessarily and categorically retro

actively applicable to cases on collateral review. Id., at 668-69 

CERCUIT SPLIT 

After the Supreme Court decided Johnson on June 26, 2015, it did not take 

long for a circuit split to develop. On July 7, 2015, the Seventh Circuit Court 

of Appeals decided Price v. United States, Case No. 15-2427, in Which it held: 

"[T]here is no escaping the logical conclusion that the [Supreme] Court itself 

has made Johnson catagorically retroactive to cases on collateral review." 

Then in August 2015, the Eleventh Circuit Court of Appeals issued a con

trary decision in Which it held that: "Johnson did not establish a new rule of 

constitutional law made retroactive to cases on collateral review by the Supreme 

court." See In Re: Rivero, Case No. 15-13089-C. (2015). 

The above examples serves to illustrate the confusion of Johnson and the 

retroactive question. therefore Petitioner ask this Court to address the question 

of retroactivity as it applies to cases on collateral review. 

8 



CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted, 

·Jico· ~ 
Date: /lay Z ~ c90 Is· 

22. 



Case: (~~5733 Date Filed: 06/09/2015 

GREGORY WELCH, 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 14-15733-C 

versus 

Petitioner-Appellant, 

UNITED STATES OF AMERICA, 

ORDER: 

Appeal from the United States District Court 
for the Southern District of Florida 

Respondent-Appellee. 

Gregory Welch moves for a certificate of appealability in order to appeal the denial of his 

motion to vacate, filed. pursuant to 28 U.S.C. § 2255. His motion is DENIED because he has 

failed to make a substantial showing of the denial of a constitutional right. See 28 U.S.C. 

§ 2253(c)(2). 

Welch's motion for appointment of counsel is DENIED AS MOOT. 

Is/ Charles R. Wilson 
UNITED STATES CIRCUIT JUDGE 
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'· 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 13-62770-CIV -MARRA 
(09-60212-CR-MARRA) 

-GREGORY WELCH, 

Movant, 

vs. 

UNITED STATES OF AMERICA, 

Respondent. 

----------------------------~/ 

FINAL JUDGMENT 

For the reasons stated in the Report of the Magistrate Judge (DE 17) and upon 

independent de novo review of the file, and over the objections having been filed (DE 18), it is 

ORDERED AND ADJUDGED as follows: 

1) The Court hereby adopts and affirms the Report and Recommendation of the 

Magistrate Judge. The petition to vacate pursuant to 28 U.S.C. § 2255 is 

DENIED. 

2) Under Rule 11 (a) of the Rules 'Governing Section 2255 Proceedings in the United 

States District Courts; this Court must issue or deny a certificate of appealability 

when entering a final order adverse to the applicant. Because the Court is 

adopting the Magistrate Judge's Recommendation denying the motion to vacate 

brought under 28 U.S.C: § 2255, the Court must consider whether to issue or deny 

the certificate of appealability at this time. 

In order for this court to grant a COA, Movant must make a "substantial 
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showing of the denial of a constitutional right," 28 U.S.C. § 2253(c)(2), such that 

"reasonable jurists could debate whether (or, for that matter, agree that).the 

petition should have been resolved in a different manner or that the issues 

presented were adequate to deserve encouragement to proceed further," Slack v. 

McDaniel, 529 U.S. 473, 484 (2000) (internal quotation marks omitted). The 

Court concludes under Slack that Movant cannot show that "reasonable jurists 

would find the district court's assessment of the constitutionai claims debatable or 

wrong." Id. Therefore, the Court DENIES a certificate of appealability. The 

Court notes that under Rule 22(b)(l) ofthe Federal Rules of Appellate Procedure, 

Movant may seek a certificate of appealability from the U.S. Court of Appeals for 

the Eleventh Circuit. 

3) All motions not otherwise ruled upon are DISMISSED AS MOOT. 

4) The case is CLOSED. 

DONE AND ORDERED in chambers at West Palm Beach, Palm Beach County, 

Florida, this fl ~ay of December 2014. 



Case: 0:13-cv-62770-KAM 

GREGORY WELCH, 

Movant, 

v. 

DO\r\lent #: 17 Entered on FLSD D.ocket: 09/29/2014 ((! .: . (?r--,, 
' 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 13-62770-Civ-MARRA 
(09-60212-Cr-MARRA) 

MAGISTRATE JUDGE P. A. WHITE 

REPORT OF 
!t1AGISTRATE JUDGE 

UNITED STATES OF N1ERICA, 

Respondent. 
I 

I. Introduction 

Page 1 of 37 

This matter is before this Court on the movant's. motion to 

vacate pursuant to 28 u.s.c. §2255, challenging the 

constitutionality of his conviction and sentence for possession of 

a firearm and ammunition in and affecting interstate and foreign 

commerce ente.red following a guilty plea in case no. 09-60212-Cr

Marra. 

This Cause has been referred to the Undersigned for 

consideration and report pursuant to 28 U.S.C. §636(b) (1) (B) and 

Rules 8 and 10 Governing Section 2255 Cases in the United States 

District Courts. 

The Court has reviewed the mova!lt' s motion ·(cv-DE#1), together 

with the government's response (Cv-DE#7) to this court's order to 

show cause with multiple exhibits, the movant's traverse ( Cv

DE#15) , 1 the Presentence Investigation Report ("PSI") , the court's 

1The movant's traverse was also filed on CM/ECF at Cv-DE#14, but it has 
pages missing. The complete traverse is docketed on CM/ECF at Cv-DE#15. 
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Statement of Reasons ("SOR"), and all pertinent portions of the 

underlying criminal file, including the change of plea and 

sentencing transcripts. 

Construing the movant's §2255 motion liberally as afforded pro 

se litigants pursuant to Haines v. Kerner, 404 U.S. 519 (1972), in 

his motion to vacate (Cv-DE#l), movant chalienges the voluntariness 

of his plea and his ensuing sentence as an armed career criminal. 

Movant alleges he was denied effective assistance of counsel, where 

his lawyer allowed him to be sentenced as an armed career criminal 

thereby making his plea not knowing and voluntary. (Cv-DE#1:4). 

II. Factual Background and Procedural History 

A. Facts of the Offense2 

The stipulated factual proffer reveals as follows. On March 

17, 2009, law enforcement officers s.earched movant's apartment. 

(Cr-DE#43). At that time, they discovered a loaded Lorcin, Model 

L380, .380-caliber, semi-automatic pistol, bearing serial number 

532504, in the attack space of the apartment. (Id.). The firearm 

was loaded with six rounds of ammunition, five of which were 

Winchester, .380-caliber ammunition, and one was a Remington, .380-

caliber bullet. (Id.). Movant further stipulated that the firearm 

and all of the ammunition had traveled in interstate or foreign 

commerce. (Id.). Next, he agreed that he was a previously convicted 

felon. (Id.). 

2The facts of this case- have been obtained- from the factual proffer 
executed by the movant and made part of the Rule 11 change of .plea proceeding. 
(Cr-DE#43:Factual Proffer; Cr-DE#55:Change of Plea/Sentencing Transcript). 

2 
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B. Indictment, Pre-trial Proceedings, Conviction, 
Sentencing, and Direct Appeal 

Page 3 of 37 

On August 20, 2009, the movant was charged by Indictment with 

felon in possession of a firearm and ammunition, in violation of 18 

U.S.C. §922(g) (1) . 3 (Cr-DE#1; Cv-DE#7:Ex.2). On March 29, 2010, the 

movant filed a pretrial motion to suppress evidence, arguing that 

the search was unlawful and the evidence seized as a result 

therefrom should be suppressed. (Cr-DE#16). Following an 

evidentiary hearing, the court entered an order denying the motion. 

(DE#31). 

On June 18, 2010, movant entered into a negotiated plea 

agreement, in which he agreed to plead guilty as charged, 

acknowledging that the firearm and ammunition were found in his 

apartment, but preserving his right to appeal the court's denial of 

his motion to suppress. (Cr-DE#54). At that time, the terms of the 

plea agreement called for a maximum sentence of up to 10 years in 

prison, for violation of 18 U.S.C. §922(g) (1). (Cr-DE#54:8). 

However, on September 8, 2010, movant agreed to vacate his 

prior plea, and in fact, executed a revised, negotiated written 

plea agreement, agreeing to plead guilty as charged. (Cr-DE#43). 

The terms of the agreement were modified in part to reflect 

movant's agreement and understanding that he faced a minimum of 15 

years and up to a maximum of life imprisonment, for violation of 

§922 (g). (Id. :2). The movant acknowledged and understood that the 

court would impose sentence after considering the advisory 

3The maximum sentence exposure for being a felon in possession of a 
firearm, in violation of 18 U.S.C. §922(g) (1}, is ten years in prison .. However, 
if a felon in possession has three prior .convictions for violent felonies or 
serious drug offenses, then the Armed Career· Criminal Act, 18 U.S.C. §924(e), 
requires a minimum sentence of 15 years imprisonment. 

3 
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guidelines, based in part ·on a PSI, which would be prepared after 

the plea is entered. (Id.:2-3). The movant further acknowledged 

that the court was not bound to impose a guideline sentence, and 

was permitted to tailor the sentence in light of other statutory 

concerns, which may be more or less severe than the guidelines. 

(Id.) . 

Movant understood that ·the court had the authority to impose 

up to the statutory maximum authorized by law for the offense of 

conviction, and that he could not withdraw his plea solely as a 

result of the sentence imposed. (Id.). In fact, movant understood 

that the sentence had not yet been determined by the court, and any 

estimate of the probable sentencing range or ultimate sentence from 

either defense counsel, the government, or the probation office was 

a prediction, not a promise, and therefore, not binding on the 

government, the probation office, or the court. (Id. :6-7). He also 

indicated he had entered into the plea freely and voluntarily, and 

that no threats or promises, other than as contained in the written 

agreement, were made to induce him to change his plea to guilty. 

(Id.:·7). 

Although acknowledging it would not be binding on the 

probation officer or the court, the parties agreed to jointly 

recommend up to a three level reduction to movant's base offense 

level based on his timely acceptance of responsibility. (Id.:4-5). 

As part of the modified agreement, the government also consented to 

the movant's entry of a conditional guilty plea, allowing movant to 

reserve the right to appeal 'the denial of his motion to suppress 

physical evidence. (Id. :8). 

Movant also stated that there was sufficient evidence to 

4 
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convict him of the charged offense, as follows. (Id.: 5-6). On March 

17, 2009, his apar~ment was searched by law enforcement. (Id.). At 

that time, they discovered· in the attic space a loaded Lorcin, 

Model L380, . 380-caliber semi-automatic pistol, bearing serial 

number 532504. (Id.). The firearm contained six rounds of 

ammunition. (Id.). Five of the rounds were Winchester and one was 

a Remington. (Id.). 

On September 17, 2010, movant .appeared. for a new change of 

plea proceeding. (Cr-DE#55). At that time, the government explained 

that when movant initially entered his change of plea in June 2010, 

neither party had contemplated that the mova~t qualified as an 

armed career criminal. (Id.:2). As a result, the movant was not 

advised that his maximum exposure was significantly greater than 10 

years. (Id. :2-3). As a result, the government stated that the 

parties had recently executed another written plea agreement 

similar to the prior agreement. (Id.). The new agreement was 

modified to reflect the fact that movant faced a 15-year minimum 

~andatory and up to a term of life imprisorunent for the charged 

offense. (Id. :3). Further, the modified agreement permitted movant 

to enter a conditional guilty plea, omitted the appellate waiver 

contained in the prior agreement, thereby enabling him to appeal 

the denial of his suppression motion, along with the lawfulness of 

the sentence to be imposed. (Id. :3). The court then asked defense 

counsel whether the government's representations were correct, to 

which counsel responded that the movant potentially faced an 

enhanced sentence as an armed career criminal, but movant was 

reserving the right to litigate the validity of the enhancement at 

sentencing. ( Id.) . 

Thereafter, the district court conducted a ·careful and 

5 
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meticulous plea colloquy pursuant to Fed.R.Cr.P. 11. (Cr-DE#55). 

After movant was given the oath, he was cautioned by the court that 

if he made any false statement;s during the proceedings, it could be 

used against him in a prosecution for perjury. (Id.: 3) , Movant then 

provided background information regarding his age, educational 

background, and whether he could read and write English. (Id.: 4-5). 

Movant understood and agreed to set aside his previously 

entered guilty plea, and to go forward with a new, modified "Written 

plea agreement. ( Id. : 6) . Movant acknowledged that the new plea 

agreement allowed him to appeal the sentence imposed, as well as, 

the court 1 s ruling on movant 1 s motion to suppress. ( Id. ) . When 

asked if, in fact; he want·ed to set aside the prior plea, and enter 

into the new plea agreement, movant responded that he did. (Id.). 

Movant indicated he had consulted with his attorney about this 

decision, and they were both in agreement on proceeding with the 

new plea agreement. (Id.). When asked again whether he believed the 

case should be resolved based on the new agreement with the 

goverrunent, movant indicated that it should. (Id. :8). 

Movant further acknowledged reviewing and discussing with 

counsel the Indictment, .along with the government 1 s evidence 

against him. (Id.: 7) . He also indicated he discussed possible 

defenses with counsel, and acknowledged counsel had done more than 

he had anticipated for him, and had provided more than competent 

advice. (Id.:8). He stated there was nothing further he had wanted 

done by counsel to defend against the charge. (Id.). 

Movant testified that he read the new agreement and then fully 

and completely discussed it with his attorney. (Id. :8). He denied 

any one threatening or forcing him to change his plea from not 

6 
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guilty to guilty, stating he was doing so freely and voluntarily. 

{Id.:9). Next, again acknowledged the charge against him, as set 

forth in the Indictment, and further understood that given his 

criminal history, he may be subject to an enhanced sentence, 

exposing him to a 15-yea;r- minimum and up to a inaxirqum of up t6 lit'e 

irr~risonment. {Id. :10). He acknowledged that the sentence would be 

imposed after the court· considered the advisory guideline sentence, 

as set forth in the PSI, which had 9-lready been prepar_ed. : (Id.: 11-

12). He also-acknowledged that after ·the Rule 11 proceeding, there 

would be a discussion with the court concerning his disagreement 

with the contents of the PSI, and in particular, with the 

recommendation that movant receive an enhanced sentence as an armed 

career criminal. {Id.:12). Novant further understood that his 

guideline range would be reduced three levels based on his timely 

acceptance of responsibility. {Id;: 13) . He also acknowledged that 

the guidelines were not binding·or mandatory, and that the court 

would be able to fashion a sentence·above or below the guideline 

range. {Id.: 15-16). ·' 

Movant also acknowledged and agreed with the accuracy of the 

facts_as set forth in paragraph 10 of the written plea agreement. 

{Id. :13) . He indic-ated those facts support the charge to which he 

was pleading guilty. (Id. :14). He also acknowledged his agreement 

to forfeit any . claim of ownership or ·title to the firearm and 

ammunition seized in connection with the case. {Id.). 

Notabl~,, movar;,t understood he vJas entering into a conditional 

plea because he had reserved the right to appea-l ·the denial of his 

motion to suppress, alo'ng with the la\..:.rfulness of the sentence· to be 

imposed. (Id.:14). Movant agairi denied being made any promises or 

representations, o'ther than set forth in the plea agreement as to 

7 
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the ultimate sentence to be imposed. (Id. :16). 

Movant acJr..nowledged and understood that by pleading guilty, h~ 

was waiving his right to a jury trial and to call witnesses, 

present evidence, testify on his own behalf, etc. (Id. :18-20). 

Movant further understood that if the court ac·cepted the plea, he 

would also lose valuable civil liberties, and that the plea could 

have additional collat.eral consequences, including deportation, if 

he were n~t a United States citizen. (Id. :20.). Next, when asked by 

the court how he wished to plead, movant stated, "Guilty,· sir. II 

(Id.:20). 

As a result of. the fo_regoing, the court found the movant was 

fully competent and capable of entering into an informed plea, that 

he was aware of the nature of -the charge and consequences of the 

plea, t.hat hi.s plea .was knowing arid voluntary, and supported by an 

indeoendent basis in fact as to each of the essential elements of 
~ . . 

the offense. (Id.:21). Thereafter, the court accepted movant's 

plea, and adjudicated him guilty of the offense charged in the 

Indictment. ( Id.) . 

'rhe PSI prepared for sentencing which reveals as follows. The 

probation officer set the base offense level at 24, pursuant to 

U.S.S.G. §2K2.1(aj (4) (A), because· the offense of conviction 

involved possession of. a firearm by a convicted felon who had 

committed the offense of conviction after having at least two prior 

felony convictions of crimes of violence. (PSI SI:15). However,· the 

base offense level was then increased to a level 33 because the 

movant was subject to an enhanced sentence, pursuant to U.S.S.G. 

§ 4Bl. 4 ( aJ , as an armed career criminal. (PSI Sl:21) . Three levels 

were deducted from the base offerise level based on movant's timely 

8 
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acceptance of responsibility, resulting in a total adjusted offense 

level 30. (PSI ~~21-24). 

·Next, the probation officer determined movant had a total of 

14 criminal hist.ory ··points, resulting in a criminal· history 

category VI. (PSI ~~40-41). The criminal history category remained 

the same even with ·"·the armed career cr~mina.l enhancemen"t 1 pursuant 

to U.S.S.G. §4B1.4-(c) (J). (PSI 91:42·). Based on.a tptal offense level 

30 and a criminal history category VI, at the low end, movant's 

total advisory guideline exposure was 168 to 210 months in·J?rison; 

(PSI ~86; Cr-DE#55: 22) : However·, statutorily, movant ·was facing a 

minimum mandatory term of imprisonment of 180 months in prison. 

(Cr-DE#55: 22) . 

D,~fense counsel, having previously filed objections to the 

PSI's determination that movant qualified for an enhanced sentence 

as an armed career criminal (Cr-DE#s37-40), renewed the objections 

at sentencing. (Cr-DE#55: 23-40). After considering the statement of 

all pa_:rties, the PSI containing the advisory guidelines, along with 

the 18 U.S. C. §3553 (a) statutory factors, the court sentenced 

petitioner to the statutory minimum mandatory term of 180 months 

imprisonment, to be followed by a term of 3 years supervised 

release. (Cr-DE#55:39-40; Cr-DE#45). 

Movant appealed, challenging the denial of· his motion to 

suppress, as well as, the constitutionality of his enhanced 

sentence as an armed career criminal. See United States v. ~elch, 

683 F.3d 1304 (11t11 Cir. 2012); (Cr-DE#69). On June 13, 2012, the 

Eleventh Circuit per curiam affirmed the denial of the suppression 

motion, along witl1 the enhanced sentence, in a published opinion. 

United States v. 1iJelch, supra. Certiorari review was denied on 

9 
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u.s. __ , 133 S.Ct. 

For purposes of the federal one-year limitations period, the 

judgment of conviction in the underlying criminal case became final 

at the latest on January 7, 2013, when certiorari review was denied 

by the, United States Supreme. ·court. 4 _Less than orie year later, the 

movant returned to this court filing the instar1t motion to vacate 

with supporting· memorandwn, pursuant to 28 u.s.c; §2255, on 

December 9, 2013. 5 (Cv-pE#s1,2) 

III. Standard of Review 

Pursuant to 28 U.S .. c. §2255, a prisoner in federal custody may 

move ·the court which imposed sentence to vaca.te, set aside or 

correct . the sentence i'f it was imposed in viQlation of federal 

constitutional or statutory law, was imposed without proper 

jurisdiction, is in excess of the maximum authorized by law, or is 

4The Supreme Court has stated that a conviction is final when a judgment 
of conviction has been rendered, the availability of appeal exhausted, and the 
time for a petition for certiorari elapsed or a petition for certiorari finally 
denied. Griffith v. Kentucky, 479 U.S. 314, 321, n.6 (1986); accord, United 
Scat_es v~-Kaufma11, 282 F.3d 1336 (11ch Cir. 2002). ·once a judgment is ent.ered by 
a United States court of appeals, a petition for writ of certiorari must be filed 
within 90 days of the date of entry. The 90 day time period runs from the date 
of entry of the judgment rather than the issuance of a mandate. Sup.Ct.R. 13; 
see also, Close v. United States, ~36 F.3d 1283 (11th Cir. 2003). 

5'1'he §2255 and supporting memorandum are neithe!r signed nor dated. Although 
the exact date it was mailed cannot be determined, the undersigned has utilized 
the Clerk's receipt date for purposes of the filing date. Ic is worth noting that 
due to lack of verification, ·the motion, as currently filed, is subject to 
dismissal. See .Rule 2 (b) (5) of the Rules Governing §2255 Proceedings in District 
Courts. Since movant ·cannot prevail on any of the claims presented, the 
undersigned has addressed the merits of the claims in the alternative. By 
separate order, the undersigned has directed movant ··to verify the §2255 motion 
under penalty of perjury. His failure to do so prior to the district court's 
consideration of this Report and ensuing Order may result in dismissal of this 
action on that basis, in the alternative. 

10 
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otherwise subject to collateral attack. 28 U.S.C. §2255. In 

determining whether to vacate a movant's sentence, a district court 

must first determine whether a movant's claim is cognizable under ... 

Section 2255. See Lynn v. United States, 365 .F.3d 1225, 1232-33 

(11th Cir. 2004) (stating that a determination of whether a claimed 

error is.cognizable in a Section 2255 proceeding is a "threshold 

inquiry"·) , cert. · den' d;·. 543 U.S. 891, 125 S. Ct. 167, 160 L. ·Ed. 2d 

154 (2004) . It is well-established that a Section 2255 motion may 

not be a substitute for a direct app~al. Id~ at 1232 (cit·in_g: United 
. . . 

States v. Frady, 456 u.-s. 152, 165, ·102 S. Ct. 1584, · 1593, 7). 

L.Ed.2d 816 {1982)). 

The Eleventh Circuit promulgated a two-part inquiry that a 

district court must consider.before determining whether a movant's 

·r claim is . .,.cognizable. First, a district court must find t.hat "a 

defendant must assert all available claims on direct appeal." MaiD., 

supra (citina_ Mills v. United States, 36 F.3d 1052, 1055 (11th Cir. 

1994)) . Second, a district court mus.t consider whether the type of 

relief the movant seeks is·apprcpriate under Section 2255. This is 

because "(r]elief under 28 U.S.C. §2255 is reserved for 

transgressions of constitutional rights and for that narrow compass 

of other injury that could not have ·been raised in direct appeal 

and would, if condoned, result in a complete miscarriage of 

justice.'' L\.'11n, 365 F. 3d at 1232-33 (gypting Richards v. United 

States, 837 F.2d 965, 966 (11th Cir. 1988) (internal quotations 

omitted)) . 

· If a court finds a claim under Section 2255 to be valid, the 

court "shall vacat(~~ and set the judgment aside and shall discharge 

the prisoner or resentence him or grant a· new trial or correct the 

sEmtence -as may appear appropriate.'' 28 TJ. S.c. · §2255. To obtain 

11 
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this relief on collateral rev~ew, a pet~t.io;ner must "clear a 

signifipantly higher hu:r::dle than would exist qn direct appeal. 11 

Fra.Qy, 456 U.S. at 16.6, 102 S.Ct. at 1584 (rejecting the plain 

error ·standard as not sufficie:q.t:ly deferer+:Cial tq a final 

judgment) . 

Under See-tion 2255,. unless "the mott~m . .c~nd the files a_nd 

records of the case conclusively show tha.t the p:;_·isoner is entitled 

to no _relief, 11 
•• th;?. cour,t. shall "grant a prqmp;: beari.ng thereon, 

determine Lhe-issues a:q.d make. findings of fact and conclusions of 

la\<J · with respect t~1ereto. " However, "if the l:·ecord· refutes the 

applicant's ·factual allegations or . otherwise:. precludes .habeas 

teJ.ief, a district court. is not required to hold an evidentia:cy 

hearing. 11
•. Schriro v .· La.ndr-ig_sm, 55P· U.S. 465, 474, -127 s. Ct. 1933, 

1940, 167 L.Ed.2d 836 (2007). -See also Aron _ _v. Uniteg_$tates, 291 

F.3d 'i03, 715 (11th Cir.· 2002) (explaining that no evidentiary 

hearing is needed when a petitioner's claims are "affirmatively 

contradicted .by the record" or "patently frivolous") . As indicated 

by tb2 discussion b~low, the motion and the files and records of 

t'!:-1e. case conclusively .show that movant is ent.i tled to no relief, 

therefore, no evidentiary hearing is warranted. 

I:>:t addition, t:he party challenging the sentGnce has the burden 

of showing that it is unreason-::~.ble in light of the record and the .. 
§3553(a) factors. pnited States v. Tall~, 431 F.3d 784, 788 (11th 

cir. 20os·) . ·'I'he· Ele,!enth Circuit recognizes '' th~-t there' is a r·ange 

of reasonable sentences from which the district court may choose," 

and ordinarily expect a sentence \.'Ti thin the defendant's advisory 

guideline range to be reasonable. Id....:.. 

12 
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A. Guilty Plea Principles 

It is well settled that before a trial judge can accept a 

guilty plea, the · defendant must be advised of the various 
. . 

constitutional rights that he is waiving ·by entering such a plea. 

Boykin v. Alabama, ·395 u.-s. 238: 243 ··(1969). Since a guilty plea is 

a waiver of subs.tantii~.l constitutional rights, it must be a 

voluntary, knowing, and intelligent act done· with sufficient 

awarenes-s 'of . the relevant circumstances and likely consequences 

surrounding the plea. Brady v. United States, 397 U.S. 742, 748 

(1.970). See also Unite.d States v. Ruiz, 536 u.s. 62.2, 629. (2002); 

Hill v. Lockhart, 474 U.S. 52, 56 (1985); Henderson y; Morgan, 426· 

U.S. 637, 645 n.13 (1976). To be voluntary and knm,ring, (1) the 

guilty plea must be free from coercion; (2) the defendant mus,t 
,_: __ _; 

understand the nature of the charges; and (3) the defendant must 

know and understand the consequences of his guilty plea. United 

States v. Moriartv, 429 F.3d 1012, 1019 (11th Cir. 2005); United 

States v._. Mosley, 173 F.3d 1318, 1322 (11th Cir. 1999). 

After a criminal defen<;lant has ·pleaded guilty, he may not 

raise claims relating to the alleged deprivation of constitutional 

rights occurring prior to the entry of.the guilty plea, but may 

only raise jurisdictional issues, United States v. Patti, 337 F.3d 

1317 , 13 2 0 ( 11th C i r . 2 0 0 3 ) ·, c er t . . den ' d, 54 0 U . S . · 114 9 ( 2 0 0 4 ) 1 

attack the voluntary and knowing character of the gui·lty plea, 

Tollett v. Henderson, 411 U.S. 258 1 267 (1973); Wilson v. United 

States, 962 F.2cl 996; 997 (11th Cir. 1992), or challenge the 

constitutional effectiveness of the assistance he received from his 

attorney in deciding to plead guilt~y .. , United States v. Fairchild, 

803 F.2d 1121, 1123 (11~ Cir. 1986}. To determine that a guilty 

plea is knowing and voluntary, a district court'must comply with 

13 
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Rule 11 and ad¢J.ress its three core concerns: "ensuring that a 

defendant (1). enters his guilty plea free fr.om coercion, 

(2) understands the nature of the charges, and (3) understands the 

consequences of his plea." Id .. ; see also, United States v. Frye, 

402 F.3d 1123, 1127 (11th Cir. 2005) (per curiam); United States v. 

Moriart-,y,. 429 F.Jd .1012 (11.~~ Cir. 2005) . 6 

In other words, a voluntary and intellig~nt plea of guilty 

made by an accused person must therefore stand unless induced by 

misrepresentations made to the accused person by the court, 

prosecutor, or his own counsel. Brady v. United States, 397 u.s. 
742, 748 (1970). If a guilty plea is induced through threats, 

misrepresentations, or imprope!:" promises, the di=fendant cannot be 
. . . 

said to have ·been fully apprised of the consequences of the guilty 

plea arid may tht::!n challenge the guilty plea under the· Due Process 

Clause. See ~anto]Jello v. New York, 404 u.s. 257 (1971). 

E. Ineffe_cti ve Assistance of Counsel principles 

Because the movant S-:J.ggests in the motion that counsel 

rendered ineffective assistance, this Court's analysis begins with 

the familiar rule that the Sixth Amendment -affords a criminal 

6In Moriarty, the Eleventh CircuiE specifically held as follows: 

[t] o ensure compliance. with the third core concern, Rule 
11 (b) (1) provides a list of rigpt:;; and othe:r- .relevant 
matters about which the court is.required to inform the 

. defendant prior to accEJpting a guilty plea, including: 
the right to plead not guilty {or persist in such a 
plea) and to be represented by counsel; the possibility 
of forfeiture; the .court's authority '·to order 
res:titution and its obligation to apply the Guidelines; 
and the Government Is·. right I in a prosecution for 
perjury, to.use against the defendant any stat.ement that 
he gives.under oath. 

14 
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defendant the right to "the Assistance of Counsel for his defense. II 

U.S. CONST. amend. VI. To prevail on a claim of ineffective 

assistance of counsel·: ·a habeas. petitioner must demonstrate both 

(1} that counsel's performance was deficient, and (2} a reasonable 

probability that the deficient performance prejudiced the defense. 

Strickland v. Washington, 466 U.S. 668, 687, 694· (1984}; Harrington 

v. Richter, _U.S. _. , 131 S.Ct. 770, 788 (2011}. See also Premo 

v. Moore, U.S. __ , 131 S.Ct. 733, 739-740 (2011}; Padilla v. 

Kentucky, 559 U.S. 356, 367, 130 S.Ct. 1473,. 1482, 176 L.Ed.2d 284 

(2010}. If the movant cannot meet one of Strickland's prongs, the 

court does not need to address the other prong;· Strickland, 466 

u.s. at 697, 104 S.Ct. 2069 (explaining a court need not address 

both prongs of Stric.kland if the defendant makes an insuff:icient 

showing on one of the prongs}. See also Butcher v. United States, 

: ... ·~!r-.368 F.3d:;i290, 1293 (11th Cir. 2004}; Brown v. United States, 720 

.: F.3d 1316 (11~ Cir. 2b13}. 

-To show counsel's performance was unreasonable, a defendant 

must establish that "no competent counsel •,.muld ha•Je taken the 

action that his counsel did take. 11 Gordon v. United States, 518 

F.3d 1291, 1301 (11th Cir. 2008} (citations omitted}; Chandler v. 

United StateJi, 218 F.3.d 1305, 1315 (11th Cir. 2000}. With regard to 

the prejudice requirement, the movant must establish that, but for 

counsel's deficient performance, the outcome of the proceeding 

would have been different. Strickland, 466 U.S. at 694. For the 

court to focus merely on "outcome determination," however; is 

insufficient; "[t] o s·et aside a conviction or se:c.tence solely 

because the outcome w6uld.have been different but for ·counsel's 

error may grant the defendant a windfall to which the law does not 

entitle him." Lockhart v. Fret'.AJell, 506 U.S. 364, 369-70, 113 S.Ct. 

838, 122 L.Ed.2d 180 (1993}; Allen v. Sec'y, Fla. Dep't of Corr's, 

15 
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611 F.3d 740, 754 (11t~ Cir. 2010). A defendant therefore must 

establish "that counsel's errors were so se_;:r-ioup as ··to de~rive the 

defendant of a fair trial, a trial whose result is reliable." 

Lockhart, 506 u.s. at 369 (quoting Strickland, 466 u.s. at 687). 

Irt the context of a.-guilty plea,. the first. p:r-.ong of Strickland 

requires peti.tionel! to show h~s/her plea wa~ not voluntary because 

he/she re~eived ad~ice from counsel that was not within the range 

of competence demanded of attorneys in crimina:;_ cases, while the 

second prong require~ petitioner to show a reasonable probability 

that, .. but for counsel's errors, he/she would have entered a 

different plea. Hill, 474 U.S. at 56-59. If the petitioner caru1.ot 

meet 6rie of Strickland Is prongs I the court does :not need to address 

the other prong. pingle v. Sec'y for Dep't of. Carr's, 480 F.3d 

1092, 1100 (11th Cir.), cert. den'd, 552 U.S. 990 {2007); Holladay 

v. Haley, 209 F.3d 1243, 1248 (11th Cir.), J."eh'c! and reh'g en bane 

den'd by, Holladay v. Haley, F.3d 217 (11th Cir.}, cert. den'd, 
·. 

531 u.s. 1017 (2000). 

However, a defendant's sworn answers during a plea colloquy 

must mean something·. Consequently, a defendant's sworn representa

tions, as well as representation of his/her lawyer and the 

prosecutor, and any findings by the judge in accepting the plea, 

"constitute a formidable barrier in any subsequent collateral 

proceedings." Blackledge v. J.l.llison, 431 U.S. 63, 73-74 (1977); 

united States v. Medlock, 12 F.3d 185, 187 (11th C~r.), cert. den'd, 

513 u .. s.: 864 (1994); United States v. Niles.,.--· F.3d _, 2014 WL 

1876276 -(11th_Cir. May 12, 201~) (unpublished.) . 7 

7 "Unpubl"ished op~n~on.are not cons1d~red binding precedent, but they may 
be cited as persuasive authority." 11th Cir. R. 36-2. The Court notes this same 
rule applies to other Fed. Appx. qases cited herein. 

16 
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A criminal defendant is bound by his/her sworn assertions and 

cannot rely on representations of counsel which are contrary to the 

advice given by the< judge. See·scheele v .. State, 953 So.2d 782, 785 . . . . 
{Fla. 4 DCA 2007) ("A plea conference is not a meaningless charade . . 

to be manipulated willy-nilly afteJ;:'. the fact; it is· a formal 

ceremony, under oath, memorializing a crossroad$ in the case. What 

is Said and done ·at a plea COnference Carries COnsequences • II) j 

Iacono v. State, ·930· ·So. 2d 829 {Fla. 4 DCA 2006) (holding· that 

defendant is bound by' his sworn answers during the plea colloquy 

and may not ·later assert t'hat he coinmitted perjury during the 

colloquy because his attorney told him to lie); United States v. 

Rogers, 848 F.2d 166, 168 (11th Cir. 1988) ("[W]hen a defendant makes 

statements under oath at a plea colloquy, he bears a heavy burden 

to show his statements· were false."} . 
. " .. ·, . ' 

Moreover, in the case of alleged sentencing errors, the movant 

must demonstrate that there is a reasonable probability that, but 

for counsel's errors, the result of the proceeding would have been 

less harsh due to a reduction in the defendant's offense level. 

Glover v. United States, 531 U.S. 198, 203-04, 121 S.Ct. 696, 148 

L.Ed.2d 604 (2001). A significant increase in sentence is not 

required to establish prejudice, as "any amount of actual jail time 

has Sixth Amendment significance." Id. at 203. 

Furthermo~e, a §2255 movant.must provide factual support for 

his contentions regarding counsel's performance. Smith v. White, 

815 F.2d 1401,-1406.-07 {11th Cir.1987}. Bare, conclusory allegati0ns 

of ineffective assistance are in$ufficient to satisfy the 

Strickland test. See Boyd v. Comm•r, Ala. Dep't of Corr's, 697 F.3d 

1320, 1333-34 (11th Cir. 2012}; Garcia· v. United States, 456 

F'ed.Appx. 804, 807 (11th Cir. 2012) (.citii19: Yeck v. Good1~in, 985 

17 
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F.2d 538, 542 (llthc Cir. 1993) ); Wilson v. United States, 962 F.2d 

996, 998 (lPh Cir. 1992); Te:jftda v. Dugger, 941 F. 2d 1551, 1559 

(11th Cir. 1991), cert. den'd:.·Tejada v. Singleta.ry, 502 u.s. 1105 

(1992) i ptano v. Dugger, 901 F.2d 898, 899 :(11th Cir. 1990) (citi:Qg 

Blackledge v. Allison, 431 U.S. 63, 74, 97- S._.Ct:. 1621, 52 L.Ed.2d 

136 {1977)); United States v. Ross, 147 Fed.Al)px. 936, 939 (11th 

Cir. 2005). 

Finally, the Eleventh Circuit has recognized tha.t given the 

principles and presumptions se.t forth above, "the cases in which 

habeas petiti_oners can properly prevail are few and far 

between." ChaiJ.dler, 218 F. 3d at 1313. This is because the test is 

not what the best•lawyers would have done or even what most good 

lawyers would have done, but rather whethe~ some reasonable lawyer 

could ·nave acted in the circumstances as defense counsel acted. 

Dingle, 48.0 -F·. 3d ~t 10_99; Wil~j.amson v. Moo:ce, 221 F. 3d 117.7, 1180 

(11thcir. 2000). ·~ven if counsel's decision Q.ppears to have been 

unwise in retrospect( the decision will be held to have been 

ineffective assistance· only if it was 'so patently unreasonable 

that no competent attorney would have chosen it.'" Dingle, 480 F. 3d 

at 1099 (quoting Adams v. Wainwright, 709 F.2d 1443, 144.5 {11th Cir. 

1983)). The Sixth Circuit has framed the question as not whether 

counsel was inadequ.ate, but :r.·ather counsel's performance was so 

manifestly ineffective that "defeat was snatched from the hands of 

probable victory." United· States ·v. Morrow, 977 F. 2d 222, 229 (6th 

Cir. 1992). 

·IV. Threshold Issues 

The goverriment concedes that this federal proceeding was 

instituted less than a year after. movant IS conviction became final, 

18 
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(Cv-DE#9). As will be recalled, movant's conviction became final at 

the lates.t on January 7, 2013, when certiorari review was finally 

denied by the United States Supreme Court. For purposes of the 

AEDPA' s one-year federal limitations period, the movant was 

required to file this' .motion to vacate within ~me year from ·the 

time the judgment became final, or no later than Jam:tary ·7, 2014. 

See Griffith v. Kentucky, 479 U.S. 314, 321, n .. 6 (1986); see also, 

See Downs v. McNeil, ?20 F.3d 1311,.1318 (11th Cir. 2008) (citing 

Ferreira v. Sec'y, Dep't of Carr's, 494 F.3d 1286, 1289 n.l (11th 

Cir. 2097) (this Court has suggested that the limitations period 

should be calculated according to the "s.nniversary method," under 

which. the limitati0ns period expires on the anniversary of ·the date 

it began to run) ; accord United States v. Hurst, 322 F. 3d 1256, 
' .· 

1260-61 (lOth Cir. 2003); United States v. Marcello, 212 F.3d 1005, 

1008-09 (7th Cir. 200'0)). Pursuant to the mailbox rule, movant's 

motion .was filed on December 9, 2013, less than a year after his 

conviction became final. Therefore the goverrunent's argument is 

correct and this federal petition is· not time--barred. 

V. Discussion 

In this federal habeas petition,. movant argues that his guilty 

plea was not knowing and voluntary because his lawyer failed to 

inform him that he would be subject to an enhanced sentence as an 

armed career criminal. (Cv-DE#l; Cv-DE#2: 2) . He claims that but for 

counsel's deficiency, ·he would not have accepted the 15-:year plea 

and would have proceeded to trial . ( Cv-DE#2 : l'1emo: 2) . Petitioner 

concedes he was told at the second change of plea proceeding that 

he was "potentially being considered as an armed caree:::- offender," 

but maintains he was not told that he did, in fact, qualify for 

such an enhancement. (I'<i.). He· maintains he.told counsel he did not 
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want .. to go throug:!l:.wi~h .acpepting the seconc~ :plea offer, but· 

counsel c.,::;erced a_nd/or otherwise verbally forced h.i.m into doing so. 

(Id. :3) . .:According to p~t~tim~er, knowledg~ 'of- his status as an· 

armed career criminal did not· come to the gove:r:-nment and defense 

counsel· s· attention 1.,mti-l after he accepted the -first plea and w~s 

debriefed by the government .. ( Id. ) . He _claims t;.hat ,._ had _he kriown 

the _goverr.t.ment · would utilize his debri~finq- to.· enhance his 

sen~ence, he would never have negotiated a. plea. (Id.). Lastly, 

mov~nt. su~.:::rgests. t:hc:tt th.e pri.qr convictions us,2.d to support his 

enhanced sentence violate the Supreme Court's decisions in Begay 

and Desg:t:mps. · (Id. :4) .. :t:~nally, movant sugg~sts that had h~ 

proceeded to trial, he . only faced a- total· guideline sentencing 
~ ..... 

range o.:E - 51 to.- 63 months·· in. pris.on. (Id.: 6} ~ Of course: , h~s 

calcll~ations_ are mi?ta.kenly pr:emi-sed <?n ?- sexite~-:tr.::i.ng. range without 

the u.rmed ca:ceer·c.riminal enl:.1.ancement. (Id.). 

A. Yo1J.mi;__fl.riness of Plea 

As p:r:eviously narrated, movant pleaded guilty to being a felon 

in possession of a firearm and ammunition. His claims challenging 

counsel effectiveness leading up to and result:Lng in the Rule 11 

change of plea proceeding are clearly refuted by the record, and/ or 

otherwise waived due to ~he entry of a knowing and voluntary plea. 

'rhe J.aw _is clear tha.t a movant waives or more accurately, 

forfeits his right· t:o contest all non-jurisdictional· defects and 

defenses, when he enter-s a knowing qnd voluntary guilty plea. see 

united st?-tes v. Broce, 488 u.s. 563 (1989); Mcl\:la.nn v. Richardson, 

397. u.s. 759 (1970). (vplunta.ry' guilty plea waives all non

jurisdictional defects); United. States v. De .La Garza, 5l6 F. 3d 

1266, 1271 (11th Cir. 2008), quoting, Wilson v. Qnited States, 962 
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F.2d 996 (11th Cir. ·1992) (claim of ineffective assistance of counsel 

relating to pre-plea issues waived by voluntary guilty plea); McCoy 

v. t~ainwright, 804.·F.2d ~196, 1198 (11i:h Cir. 1986.) (voluntary· guilty 

plea waives all non-jurisdictional defects) ; see also, United 
'.. 

States v. Glinsey, 209 F.3d 386, 392·. (5th Cir. 2000), citing, ·united 

States v. Sma-llwood, 920 F.2d 1231, 1240 (5th Cir. 1991); Smith v. 

United States, 447.F.2d 487, 488 (5th Cir. 1971), citirig, Hayes v. 

Smith, 447 F.2d 488 (5th Cir. 1971). ''This includes claims of 

ineffective assistance of counsel except insofar as .the 

ineffectiveness is ·alleged to have- re:Q.dered the guilty plea 

involuntary." United s·tates v. Glinsey, 209 F. 3d ·at. 392. 

In this case, review of the record confirms that the movant's 

plea was knowing and voluntary, and therefore, the movant. has 

waived ·a:r;IY defenses be may have had prior thereto to the <::barged .. 
conduct. See United States v. Moriarty, 429 F.3d 1012, 1019 (2005). 

The trans;;cript of the change of plea proceedings confirms that the 

court conducted a thorough Rule 11 proceeding. In pertinent part, 

the mov9-:nt acknowledged under oath that he was satisfied with 

counsel's representation, that he di~cussed the charges and the 

evidence with counsel, as well as, possible defenses prior to the 

change of plea. Movant also acknowledged the rights he was waiving 

by entering into the plea, and further denied being forced, or 

otherwise coerced by counsel or anyone into changing his plea. 

It is also evident that the movant understood the facts and 

the elements of the offense upon which the charge rested. 1-.foreover, 

by way of entering into the negotiated plea agreement, the movant 

was telling his lawyer not to conduct any further investigation and 

not present at a pre-trial or ·trial proceeding any legal defenses, 

that he may be entitled to as it related to his case. More 
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importantly to the · issue of his enhanced sentence, m_ovant 

acknowledged he. was facing a 15-year minimum and up to· a term of. 

life imprisonment based on the offense of conviction. Under these 

circumstances, no showing has been made that the-plea was anything 

but knmJing and voluntary. It further bears mentioning tha.t 

movant's suggestion that he was forced and/or otherwise coerced b¥ 

counsel to change his plea is clearly refuted by the record .. 

Thus, where movant swore under penal:ty of perjury at the 

change of plea proceeding that no one had threatened, coerced, or 

forced him into entering a guilty plea, there is a strong 

presumption that his representations are true. United States v. 

Medlock, 12 F.3d 185, 187 (11th Cir. 1994); see also United States 

v. Rogers_, 848 F.2dl66, 168 (11th Cir. 1988) ("[W]hc~n a defendant 

makes statements under oath at a plea. colloquy, he bears a heavy 

burden to show his statements. were false."). 

As a result, even if counsel the defense and the government 

were unaware early on, when the first Rule 11 proceeding was 

conducted,· that movant was facing an enhanced sentence as an armed. 

career criminal, certainly by the time the knowing and voluntary 

second plea proceeding was concluded, movant was aware he was 

facing such a sentence exposure. He further acknowledged exploring 

the issue with counsel. In fact, contrary to the movant's arguments 

here, counsel· did in fact argue against the enhanced sentence. 

Specifically, defense counsel argued that the prior state court 

convictions did not qualify as prior crimes of violence for 

purposes of the armed career criminal enhancemen~. Therefore, they 

could not be utilized as predicate offenses. Under these 

circumstances, movant has not demonstrated that any that further 

argument, as suggested movant here, would have resulted in a lesser 
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sentence. In other words, a sentence without the enhancement. As a 

result, he cannot satisfy the prejudice prong under Strickland and 

is. thus entitled t~o no. -.relief on this claim. See United States v. 

Ross, 143 Fed.Appx. 936 (-11th Cir. 2005) ("the district court was 

within its authority to discredit· any a~legations that Ross's 

counsel was ineffective which.wer:e contrary to the statements he 

made under oath at,. the ·plea h~aring") . 

Moreover, movant has not overcome. the presump~ion that his 

statements under oath at the Rule 11 proceeding were true and 

correct. See generally United States v. Clayton, 447 Fed.Appx. 65 

(11th Cir. 2011) (defendant received close assistance of counsel 

where;- during plea. colloquy, defendant "confirmed that he had 

discus~ed the charges, · plea agreement, and guidelines with his 

lawyer, ·had been given adequate time to consult with his lawyer, 

and was satisfied ·;,vith his lawyer's representation," and had not 

"overcome the strong presumption tha·t sta'l;ements made during the 

plea colloquy are true"}; Uni.ted States v. Price, 139 F'ed.Appx. 253 

(11th Cii:.· 2005) ·(no abuse of discretion in :denying· motion to 

withdraw guilty plea where plea hearing transcript "makes clear 

that the district court went through Price's rights with him, that 

·price understood those rights, that Price was satisfied with his 

counsel, and that-despite any factual disputes-Pri.ce persisted in 

pleading guilty" and where hearing transcript included defendant's 

confirmation "that he had consulted his counsel about how to 

proceed and that he had been 'extremely' satisfied with his 

counsel's representation"). 

To the extent movant means to a.rgue that his 'plea was not 

knowing and voluntary because it was·· premised on counsel's 

misadvice regarding his sentence. exposure, that claim also· warrants 
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no rel.ief. Even. if. this. Co:u,~t: wer~ to accept:: as true movant's 

allegationS .that before ·he entered the secor.~d plea, .defense COUJ;J.Sel 

somehow led him t..9 believe he would not face an enhanced sentence 

as an armed c:areer criminal, it cannot be said that such 

representation was either. coercive or that it unduly inf],uenced 

movant's dec~E~on. First,. a.n erroneous estimation-.of the guideUines 

does not entitlemov~nt to relief in that "Ja]n erro~eous estimate 

by counsel. as to the ~ength of sentence" is. ·not "necessarily 

indicat~ive of ineffective assistance." Beckham v. Wainwrighj;;:, 639 

F.2d:262, 265 (5th Cir. 1981) . 8 Everi when an attorney erroneously 

estimates his client's potential sentence, the movant must satisfy 

the prejudice requirerr.ent- of _Strickland }?y show·i.ng that .. ''there is 

a reasoriaf.?le probability that·; but for_counseli's errors, he would 

not have pleaded guilty and wouid have insisted on going to trial." 

Hill, t,174··u.s. at 59, lOG s.ct. at 370; United States\i~ StumQi, 

827 F. 2cl 1027, 1.03'0 ( 5c11 Ci1:·. 1987) ; see _g._lso ;· . United S~ates . v. 

gease, 2L.t0 F.3d 938, 940-42 {llth Cir. 2001). (.reject.ing argument by 

defendant sentenced as a career offender that her plea was not 

knowing and voluntary because he had relied on counsel's prediction 

that her potential sentence under the plea ag·reement would be 

anywhere from five to ten years); Carranza: v. United States, 508 

Fed.Appx. 873 (11th Cir. 2013j; United States v . .{\rvanitis, 902 F.2d 

489, 494-95 (7th C.ir. 1990) (no ineffective assistance where claim 

based only on inaccurate prediction of sentence) . 

'I'he movant acknowledged during the second Rule :{1 proceeding 

that, pursti.ant to the applicable statute, he was facing a 15..:.year 

aThe Eleventh Circuit has adopted as binding precedent all decisior.:s of. the 
former Fifth Circuit rendered before October 1, 1981, and all Fifth Circuit tJnit 
B decision~ rendered after October 1; 1981; -Bonner v.;,:..city of Prichard, 661 F. 2d 
1206, 1207 (11th Cir. 1981). 
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minimum mandatory as an armed career criminal, and up to a maximum 

of life in prison. He also acknowledged that the court would 

consider the advisory guideline range, and that movant would be 

unable to withdraw his plea as a result of the sentence imposed. 

Movant indicated that he understood th~ possible sentence he could 

receive, denied ·being promised anything, other than as set forth in 

the newly modified written plea agreement, to induce him to change 

his plea, and denied being threate~ed or otherwise for~ed to plead 

guilty. The law is clear that a defendant's sworn. representations, 

along with the representations of his lawyer and the prosecutor, 

and any findings by the judge in accepting the plea, ''constitute a 

formidable barrier in any subsequent collateral proceedings." 

Blackledge, 431 u.s. at 73-74. _See ~l§Q United States v. Lemaster, 

403 F.3d .. 216, 221-222 (4th Cir. 2005) (" [I]n the absence of 

extraordinary circumstances, the truth of sworn statements made 

during a Rule 11 colloquy is conclusively established, and a 

district court should, without holding an evidentiary hearing, 

dismiss any §2255 motion that necessarily relies on allegations 

that contradict the sworn statements."). 

It bears not~ng that "[A]s a matter of public policy, no court 

should tolerate a claim of this kind, wherein the movant literally 

suggests in his §2255 filings that he lied during the Rule 11 

hearing," "[N]or should such a movant find succor in claiming" as 

movant does here, ·that "my lawyer told me to lie" or otherwise 

threatened/coerced him into doing so. See Gaddis v. United States, 

2009 .WL 1269234, *5 (S.D.Ga.2009) (unpublished). In his form §2255, 

in accordance with 28 U.S.C. §1746(1), movant declared "under 

penalty of perjury," that the claim(s). were true and correct. (Cv

DE#2: 14) . As noted previously in · this Report, movant is now 

claiming in this proceeding that she ·was coerced to testify as she 
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did during her change of plea proceeding before the district court. 

So, he was· lying under oath at that.time, or i£ lying under oath 

now. "[S]uch casual lying enables double-wai~,rered, guilty-plea 

convicts to feel far too comfortable filing otherwise doomed §2255 

motions that consume public resources. " See Irick v. United· States, 

2009 WL 2992562 at *2 (S.D. Ga. Sept. 17, 2009). However, the 

Undersigned takes no p~sition on whether the. government should 

"consider _investigating the movant for perjut"y." See Irick v. 

United States, supra; see -al.'2._Q, Rivera v .. Allin,_ 144 F.3d 719, 731 

(11th Cir. 1998) (district court did not abuse. its discretion by 

d"ismissirtg an action without prejudice where plaintiff "had lied 

under penalty of perjury about_the existence of ·a prior lawsuit"), 

abrociated on other grounds by Jones v. Bock, 549 u.s. 199, 127 

S.Ct. 910, 166 L.Ed.2d 798 (2007). 

Here, movant has not shown a reasonable probability that he 

was coerced, forced, or othen11ise unlawfully irtduced to enter his 

plea. To the contrary his ~llegations are directly refuted by the 

Rule 11 representations made by him urider bath. Thus, he cam10t now 

contend that his guilty plea was in reliance upon some alternative 

characterization of his sentence exposure or advice giveh to him by 

his counsel.· His self-serving statements that he was misadvised by 

counsel regarding his sentence exposure is wholly conclusory with 

no support whatever in the record, not to mention incredible. 9 

Further, even if we assumE=~, without deciding, that before the 

9See cienerally United States v. Jones, 614 F.2a 80, 81-82 (5th Cir. 
1980) (dis.trict- court justified in- dismissing section 2255 movant's claims when 
mo~ant presented ·only conclusory allegations to support claims) . See alsc Tejada 
v. Dugger, 941 F.2d 1551·, ·155.9 .(11th Cir: 1991) (recognizil}g that a p~titioner is 
ncit entitled to habeas relief "when hi's claims are merely 'conclusory allegations 
unsupported by specifics' or 'contentions bhat in the face of "the record are 
wholly incredible'" (citation omi':.ted)). 
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plea proceeding it was. in some way conveyed to movant that he was 

to receive a particular lesser sentence as he suggests here, 

movant's reliance on his attorney's erroneous prediction of a more 

lenient sentence is not sufficient to render a guilty plea 

in~oluntary. See Stumpf, 827 at 1030. See also United States v. 

Harmon, 139 F.3d 899 {5th ·cir. 1998) {finding that the defendant 
. . 

could not "claim that ·his guilty plea was involuntary ba·sed .upon 

his attorney's errone.<?uS p:r::edictiori about the· length of the 

sentence"). As the Fifth Circuit explained in·Daniel v. Cockrell, 

283 F.3d 697 (5th Cir. 2002): 

A · guilty plea is not rendered involuntary by · the 
defendant's mere subjective understanding that he would 
receive a lesser sentence. In other. wor~s, if the 
defendant's expectation of a lesser sentence did not 
result from a promise or guarantee by the court, the 
prosecutor .or defense counsel, the guilty plea stands. 
Likewise, a guilty plea is not rendered involuntary 
because the defendant's misunderstanding was based on 
defense counsel's inaccurate prediction that a lesser 
sentence would be impose~. 

Daniel, 283 F.3d at 703. 

It also cannot be overlooked that the entry of the guilty plea 

was clearly in the best interest of the movant. Because of the plea· 

negotiated by defense counsel, movant benefitted from a three level 

reduction to his base offense level for acceptance of 

responsibility. Had he proceeded to trial and been found guilty, 

movant '.s exposure upon conviction . may have been significantly 

greater. He also may not have been e~igible for a reductis>n in his 

guideline range based on acceptance of responsibility. On the 

record before this court, movant has not demonstrated here that but 

for counsel's errors, he would not have pled guilty but would have 

gone to trial. Hill, 4 7 4 u.s. at 56--59. His suggestion at this 
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juncture is wholly incredible and therefore rejected. 

In.conclusion, the record reveals that movant is not entitled 

to relief on any of tpe argmnents presented as it is apparent from 

the extensiv~ review of the record above that movant's guilty plea 

was entered freely, voluntarily and knowingly with the advice 

received from competent counsel and not im;oluntarily and/or 

up.knowingly entered, as now clain:ted by him. See. -Boykin v. Alabama, 

395 u.s. 238, 243 (1969); B:c_ady v. United States, 397 u.s. 742, 748 

(1970) . 10 See also Hill v. Lockhart, §Upra; Strickland v. 

Washington, supra. 466 U.S. 668 (1984). Further, as noted above, 

his enhanced sentence as an career criminal was proper. Therefore, 

no showing has been made that any further argument in this regard 

during· the penalty phase of his case would he:ive resulted in a 

different outcome, i.e. 1 a lower sentence. 

Moreover, it bears noting that movant challenged the 

lawfulness of his enhanced sentence as an armed career criminal on 

appeal. see United States v. tvelch, supra; (Cr-DE#69). The Eleventh 

Circuit affirmed the district court 1 s finding, ruling in part 

pertinent that movant Is prior robbery conviction qualified as a 

predicate offense for purposes of the enhancement. (Id.). 

Consequently, the challenge of his sentence in this collateral 

proceeding, albeit expanding on the argument tha,t his ·status as an 

. . 
10It -is well settled that before a trial judge can accept a guilty plea, 

the defendant must be advised of the various constitutional rights•that he is 
waiving by entering such a plea, Boykin v. Alabama, 395 U.S. 238, 243 (1969). 
Since a guilty plea is a waiver of substantial constitutional rights, it must be 
a voluntary, knowing, and intelligent act done with sufficient a:wareness of the 
relevant circumst·ances and likely consequences surrounding the plea. Brady v. 
United States, 397 U .'S. 742, 748 (1970). A volunt9,ry and intelligent plea of 
guilty made by an accused person who has been advised by competent counsel may 
not be collaterally attacked. Mabry v. Johnson, 467 U.S. 504~ 508 (1984). 
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armed criminal career criminal is unlawful, presented in the guise 

of an ineffective assistance of counsel, adds nothing of substance 

to warrant recons~deration of the issue here. See United·States v. 

Nyhuis, 211 F.3d 1340,_1343 (11th Cir .. 2000) ("Once a matter has been 

decided adversely to a defendant on direct appeal it cannot be 

re-litigated in a· coll~ter~l a~tack unc;ler s~ction 2255. 11
) (internal 

marks, citation an·<! fqotnote omitted); _Mills v. United States, 36 

F.3d 1052, 1056 (11th Cir. 1994) (per curiam)(" [P]rior. disposition 

of a ground of error on direct app~_al, in most cases,_ precludes 

further review in .. a ·svbsequent collateral proceeding. 11
}; Uriited 

States v. Rowan, 663 F.2d 1034, 1035 (11th Cir. 1981) (per 

curiam) ("This Court is not required on § 2255 motions to reconsider 

claims of error raised and disposed of on direct appeal. 11
) • 

Couching his claim in the guise of an ineffective-assistance-of

counsel claim in this §2255 proceeding adds nothing of substance 

which would justify a different result. See Nyhuis, 211 F.3d at 

1343 (defendant was not entitled to collateral relief based on due 

process claim that was mere re-characterization of double jeopardy 

and A¥lillunity claim that was rejected on direct appeal) (citation 

omitted) . 

Stated differently, a claim rejected on direct appeal does not 

merit rehearing on a different legal theory. Nyhuis, 211 F.3d at 

1343, citing, Cook v. Lockhart, 878 F.2d 220, 222 (8th Cir. 1989). 

Also, · movant has failed to establish prejudice pursuant to 

Strickland arising from counsel's failure to-pursue this argument 

at sentencing and/or on-appeal. He is thus entitled to no relief on 

this claim. 
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B. Challenge to Armed Career Criminal Sentence 

Alte-rnatively, it appears movant argues a free standing claim 

that he is .enti tied to vacatur of his convict-ion. and sentence based 

on the Sppreme Court's. recent decisions ·ln Alleyne v. United 

S~ates, 133 S.Ct. 2;L51 (201J) __ .and pesca!nps_ y. United States, 11 __ 

u.s. __ , · 133 S.Ct. · 2276 (·2.013) on the basis ·that the district 

court, and not the jury, made factual determinations regarding 

movant's enhanced sentence. He suggests co~nsel should have 

anticipated these arguments. (Cv-DE#2; Cv-DE#7). 

These decisions are the 'latest edition to the progeny of the 

Suprei:ne court's decision in Apprendi v. New Jersey, 520 u.s. 466 

(2010), 12 in which the Supreme Court held tpat "[o] ther than the 

11In Descamps,, the defendant was convicted of possession of a firearm by 
a convi.ct.cd felon and sentenced under the Armed Career C:::-iminal Act· ( "ACCA") , 
based in part on his prior burglary conviction unde:::- CaJ.ifornia law. Descamps 
involved application of the "residual clause" of the ACCA, §924 (e) (2) (B) (ii), 
which .def.Lnes "violent felony" as "burglary, arson, or extortion, involves use 
of explosives, or .otherwise involves conduct that presents a serious potential 
risk cf phy:d.cal injury to another." 18 U.S.C. §924(e) (2) (T3i (ii). The California 
burgla:r.y sl:atute did not include an element of the generic crime of burglary; it 
did not. require that a burglar "enter or remain unla:l'lfully in a building." The 
Sup:::-eme Court held that federal sentencing courts may not apply the "modified 
categorical approach" (meaning, consulting a limited class of documents, such 
indictments and jury inst.ructions) to sentencing under ACCA' s "residual clause" 
when the state c:r·ime of which the defendant was convicted has a single, 
indivisible set of elements (meaning, the statute did not contain alternative 
elements\. Desc~ps, ___ U.S. ____ , 133 S.Ct. at 2281-82. 

12The Eleventh Circuit has held that cases such as, Blakely v. Washington, 
542 U.S. 296, 124 S.Ct. 2531, 1-59 L.Ed.2d 403 (2004), and United States v. 
Booker, 543 u.s. 220, 125 s.ct. 738, 160 L.Ed.2d 621 (2005) are not retroactively 
applicable on collateral review. S~e e.g., Varela v. United States, 400 F.3d'864, 
867-68 (11th Cir. 2005), cert. den'd, 529 U.S. 1122, 120 S.Ct. 1992, 146 L.Ed.2d 
817 (2005). The Eleventh Circuit has found that the decision in Alleyne is based 
on Apprendi, therefore, a defendant.whose conviction became final long before 
Apprendi and Alleyne were decided, cannot now collaterally challenge his 
conviction based on his jury's failure to find drug quantity, because the holding 
in Apprendi does not apply retroactively. Starks v. Warden, FCC Coleman-USP I, 
552 Fed.Appx. 869 (11th Cir. 2013) (unpublished). Other courts have similarly held 
that since Aporendi and its progeny ha~re not been found retroactively applicable, 
thereby implying that the Supreme Court will not declare Alleyne to be 
retroactively applicable. ·See Simpson v. United States, 721 F.3d 875 (7th Cir: 
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fact of a prior conviction, any fact that increases the penalty for 

a crime beyond the prescribed statutory maximum must be submitted 

to a jury, and proved beyond a reasonable 'doubt." Apprendi, 520 
' ' 

U.S. at 490. Movant alleges that his guideline range wa~ determined 

and drove his ul d.mate sentence upward based on facts which were 

neither ~harged in the indictment nor proved beyond a reasonable 

doubt by the jury at trial. Therefore, his sentence enhancement 

violated Alleyne and Descamps. 

The Eleventh, Circuit has determined that Alleyne, an extension 

of Apprendi, is not retroactively applicable to cases on collateral 

review. See Jeanty, Jr. v. Warden, FCI-Miami, __ F.3d __ , 2014 WL 

3411144 (11th Cir. July 15, 2014) (published) (citing United States 

v. Harris, 741 F.3d 1245, 1250 n.3 (11th Cir. 2014)); see also, 

Starks v .. FCC Coleman USP I, __ F.3d. __ , 2013 WL ,6670797 (11th 

Cir. 2113) (unpublished); see also, Chester v. Warden, __ Fed.Appx. 

__ , 2014 WL 104150 (1FH Cir. 2014) (unpublished) (citing, Do,prmalli"'l 

v. United States, 442 F.3d 1279, 1281-·82 (11th Cir. 2006); McCoy v. 

United States, 266 F.3d 1245, 1256-58 (11th Cir. 2001) (holding that 

.Apprendi is not retroactively applicable to cases on collateral 

review)). 

Further, other courts who have considered the issue have also 

held that Alleyne ·has not been made retroactively applicable to 

cases on collatera·l review. See In re Payne, No. 13-5103, 2013 WL 

5200425, at *1-*2. (lOth Cir . .Sept. 17, 2013) (agreeing with the 

Seventh Circuit that blleyne is an extension of Apprendi and does 

2013); Scott v. United States, 2013 \"JL 4077546, *1 (S.D.Ga. 2013); Ward v. United 
States, 2013 WL 4079267, ;.2 (W.D.N.C. 2013). ·unless the Supreme Cc;>urt decides 
some time in the future that Alleyne applies retro~ctively on collateral review, 
movant cannot no\17 collaterally challenge his convictions and sentences pursuant 
to Allevne. 
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not apply_retroactively); Simpson v. United Stat,;...es, '721 F.3d 875, 

876 (7th Cir. 2013) (holding that Alleyne,.like Apprendi, was not 

made r-ctro~c~i v~) ; Frank v. United States; Nqs-. CV 113-113, CR 

103-045, 2013 V.JL 4679~26, at *3 n. 1 (S.D.Ga. A'J.g. 30, 2013.) ("The 

Court is not aware .of .any .9-?-:1-thority -indicatirtg that lHlevne is 

retroactively. applicable, and- the case it.s.e1f. orovides no such 
• • • I • • '• -

indication."); Ward v..: United States, No. 1:.02--~:r·-00063-MR-1,. 2013" 

WL 4079267, at *2 (W.-D-.N.C. Aug·. 13, .. 2013j (finding th~t 

petitioner's motion was uncimely and §2255 (f.) (:3) did ·not apply 

because ·the Supreme Cou~"t has not found that Allevne is retroactive 

to cases · on collateral review) ; Lunev v. Quintana, No. 

6:13-003-DCR, 2013 WL 3779172, .at· *3 (E.D.Ky. July 18, 2013) 

(noting. that. "there is no .indication in · ... A.llevne, that the 

Supreme Court made [that] . holding retroactive to cases on 

collateral -review."} . 

Like bi.leyp.e, pescamps, an. extension of ~prendi is also not 

retroactively ctpplicablf:; to cases on collate:cal review. The Supreme 

Court has also not declared :OeJiCrul!P§. to. be retroactive to cases on 

collateral review. Wi;)..son_y_. tvg,rden, F'CC Coleman, 2014 WL 4345685, 

*3 (11th Cir. Sept.3, 2014); Groves v. United St;.Q..tes, 755 F.3d 588, 

593 (7th cir. 2014); Baker v. Chapa, 2014 WL 4100712, *l (5th Ci:>:. 

Aug. 21, 2014). Nor has the .Sixth Circuit so found. Shelton v. 

pnited States, 2014 WL 460868, *3 (E.D.Te:nn. Feb.5, 2014). 

Moreover,. Qescamps was decided in the context of a direct appeal, 

and the Supreme Court has not since applied it to a case on 

collatel';'al review. Cf. In re Anderson, 396 F.3d 1336, 1339 (11th 

Cir.2005): (holding that United States v. Booker, 543 U.S. 220 

(2005) ·, was not ret:!:'oactively applicable, in part, because the 

Supreme court had decided it on direct appeal, and had not applied 

it to a c;:ase on collateral re·.;iew). 
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Nevertheless, it bears noting that even if counsel was 

deficient for failing to request a downward departure at sentencing 

for . the reasons 'set·; forth by. the . movant in this collateral 

proceeding, no showing has been made that the cour~ would have 

granted a further variance, and impose<;l a less·er sentence. Movant 

has not met his burden of demonstrating that such an argument would 

have succeeded, much less that his sentence was unreasonable in 

light of the record before this court~ 

To the extent movant also argues that the court erred by 

enhancing his sentence as an ACCA based on facts not charged in the 

Indictment, found by a jury, nor admitted by him, that claim 

warrants no relief. In fact, the Eleventh Circuit has previously 

determined that ~district courts may determine both the existence 

of prior convictions and the factual nature of those convictions, 

including whether they were committed on different occasions, so 

long as they limit themselves to Shepard-:-approved documents." 

United States v. Weeks, 711 F.3d 1255, 1259 (11th Cir. 2013). Here, 

the couzt properly found movant qualified for an enhanced sentence 

as an a.rmed career criminal. The enhanced penalty provision need 

not have been charged in the indictment nor proven beyond a 

reasonable doubt. United States v. Weeks, supra. Thus, no deficient 

performance or prejudice under Strickland has been established 

arising from counsel's failure to pursue this issue. 

Moreover, both the Supreme Court and the Eleventh Circuit have 

held that "[A] sentence must be both procedurally and substantively 

reasonable. See Gall v. United States, 552 U.S. 38, 51 

(2007) (~Assuming that the district court's sentencing decision is 

procedurally sound, the appellate court should then consider the 

substantive reasonableness of the sentence ..... "); United States v. 
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Ellisor, 522 F. 3d 1255, 1273 (11th Cir. 2 008) . A sentence will only 

be reversed as substantively unreasonable upon a, "defilJ.ite and firm 

conviction that the district court committed a clear error of 

judgment in weighing the §3553 (a)· factors." United States v. 

McGarity:, 669 F.3d 1218, 1264 _(11th Cir.} (i:p.ternal quotation marks 

omitted), cert. den'd, McGarity v. United States, __ u.s. __ , 133 

s.ct. 378-, 184 L.Ed.2d 220 (2012) .. The party challenging the 

sentence bears the burden of proof. Id. 

The record confirms that the court not only :~onsidered defense 

counsel's arguments against the enhanced sentence, but also 

considered the advisory guidelines, along with the §3553 statutory 

factors. The· movant was sentenced to the statutory minimlli~ 

mandatory term of 15 years in prison. It is evident from the record 

that the district court properly applied 18 U ._3. c. §3553 to the 

facts of this case and imposed a substantively rt'lasonable sentence. 

Moreover, the fact that movant's sentence is far below the maximum 

term of life imprisonment, is also a stroi.1g indication of 

substantive reasonableness. See United States v. Gonzalez, 550 F.3d 

1319, 1324 (11th Cir. 2008) (holding that a sentence was 

substantively reasonable, in part because it was "well below the 

maximum ten-year sentence"} . Movant has not demonstrated that 

counsel was deficient, much less that he was prejudiced under 

Strickland based on counsel's failure to pursue this nonmeri torious 

issue. Strickland v. Washington, supra. 

In conclusion, the record reveals that movant is.not entitled 

to relief on any of the claims presented in this motion to vacate 

proceeding as it is apparent · from- the extensive review of the 

record that the claims warrant rio relief, and more particularly, 

that movant's guilty plea was entered freely, voluntarily· and 
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knowingly with the advice received from competent counsel and not 

involuntarily and/or unknowingly entered, as now claimed by him. 

See Boyk1n v. Alabama, 395 u.s. 238, 243 (1969); Brady v. United 

States, 397 U.S. 742, 748 (1970) . 13 See also Hill v. Lockhart, 

supra; Strickland v. Washington, supra. 466 U.S. 668 (1984). 

VI. Evidentiary Hearing 

To the.extent movant requests an evidentiary hearing on his 

claim, it should be denied. The movant has the burd,en of 

establishing the need for an evidentiary hearing, and he would only 

be entitled to a hearing if his allegations, if proved, would 

li=Stablish his right to collateral ·relief. See Higgs v. United 

States, 711 F.Supp.2d 479, 552 (D.Md. 2010) (citing Townsend v. 

Sain, 372 U.S. 293, 312, 83 S.Ct. 745, 9 L.Ed.2d 770 (1963), 

overruled on other grounds by 504 U.S. 1, 112 S.Ct. 1715, 118 

L.Ed.2d 318 (1992)}_. Further, a hearing is not required on patently 

frivolous claims or those which are based upon unsupported 

generalizations or affirmatively contradicted by the record. See 

Holmes v. United States, 8.76 F.2d 1545, 1553 (11th· Cir. 1989}, 

citing, Guerra v. United States, 588 F.2d 519, 520-21 (5th Cir. 

1979) . As discussed in this Report, the arguments· ra:i.s~d are 

unsupported by the record or without merit. No evidentiary hearing 

is required. 

13It is well settled that before a trial judge can accept a guilty plea, 
the defendant must be advised of the various constitutional rights that he is 
waiving by entering such a plea. Boykin v. Alabama, 395 U.S. 238, 243 (1969). 
Since a guilty plea is a waiver of substantial constitutional rights, .it must be 
a voluntary, knowing, and intelligent act done with sufficient awareness of the 
relevant circumstances and likely consequences surrounding the plea. Brady v. 
United States, 397 U.S. 742, 748 (1970). A. voluntary and intelligent plea of 
guilty made by an accused person who has been advised by competent counsel may 
not be collaterally attacked. Mabry v. Johnso:q, 467 U.S. 504, 508 11984). 
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VII. Certific~te of Appealability 

As amended effective December 1, 2009, §2255 Rule 11 (a) 

provides that "[t]he district court must issue or deny a 

certificate of appealability ( "COA'') when ·it enters a final order 

adverse to the applicant," and if a certificate is issued "the 

court mus·t state the specifi'c issue or issues that satisfy the 

showing required by 28 U.S.C. §2253(c) (2) ."See Rule 11(a), Rules 

Governi:;J.g Section 2i55.Pioceedings for the United States District 

Courts. A §2255 movant · "carmot take an appeal unless a circuit 

justice or a circuit or district judge issues a certificate of 

appeaiability under 28 u.s.c. §2253 (c)." See Fed._B..App.P. 22 (b) (1). 

Regardless; a timely notice o£ appeal must stil~L -'be filed, ev~n if 

the court: issues a certificate of appealability. _se·~ 28 U.S.C. 

§2255 Rule 11 (b) . 

Hcweve1:·, "[14.] certificate of appealability may issue ... only 

if t:he applicant has made a substantial showing of the denial of a 

constitutional right." ,See 28 U.S.C. §2253 (c) (2). To make a 

substantia.l showing of the denial of a constitutional right, a 

§2255 movant must demonstrate ''·that reasonable jurists could debate 

whethe:r: (or, for that matter, agree that) the petition should have 

been resolved in a diffe:r:ent manner or that the issues presented 

were adequate to deserve e:D.couragement to proceed further." 

Miller-El v. Cockrell, 537 U.S. 322,· 336-37. (2003) (citations and 

quotat1.on narks omitted); se~ p.lso Slack v. McDa:n;iel, 529 u.s. 473, 

484 (2000); Eagle v. Linahan, 279 F.3d 926, 935 (11th Cir. 2001_). 

After review of the record in this cas·e, the Cou:rt finds the 

movant has not demonstrated that he has been denied a 
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constitutional right or that the issue is reasonably debatable. See 

Slack, 529 U.S. at 485; Edwards v. United States, 114 F.3d 1083, 

1084 (11th Cir. 1997}. Consequently, issuance of a certificate of 

appealability is not warranted and should be denied in this case. 

Notwithstanding, if movant does not agree, he may bring this 

argument to the attention of the district judge in objections. 

VIII. Conclusion 

It is therefore recommended that this motion to vacate be 

denied on the merits, that any pending motions not otherwise ruled 

upon be denied as moot, that a certificate of appealability be 

denied; and, the case closed. 

Objections to this report may be filed with the District Judge 

within fourteen days of receipt of a copy of the report. 

Signed this 29th day of September, 2014. 

cc: Gregory Welch, Pro Se 
Reg. No. 73675-004 
F.C.I. -Coleman (Med.) 
P.O. Box 1032 
Coleman, FL 33521 

Jennifer A. Keene, AUSA 
U.S. Attorney's Office 

UNITED STATES MAGISTRATE JUDGE 

500 East Broward Boulevard, 7th Floor 
Fort Lauderdale, FL 33394 
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GREGORY WELCH, 

,r-' 
! 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 14-15733-C 

versus 

Petitioner-Appellant, 

UNITED STATES OF AMERICA, 

ORDER: 

Appeal from the United States District Court 
for the Southern District of Florida 

Respondent-Appellee. 

Gregory Welch moves for a certificate of appealability in order to appeal the denial of his 

motion to vacate, filed.pursuant to 28 U.S.C. § 2255. His motion is DENIED because he has 

failed to make a substantial showing of the denial of a constitutional right. See 28 U .S.C. 

§ 2253(c)(2). 

Welch's motion for appointment e1f counsel is DENIED AS MOOT. 

/s/ Charles R. Wilson 
UNITED STATES CIRCUIT JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 09-CR-60212-KAM 

UNITED STATES OF AMERICA 

vs. 

GREGORY WELCH, 

Defendant. 
I 

------------------------~ 

PLEA AGREEMENT 

The United States of America and Gregory Welch (hereinafter referred to as the 

"Defendant") enter into the following agreement: 

1. The Charges to which the Defendant Is Pleading Guilty: The Defendant agrees 

to plead guilty to the sole Count of the Indictment. That Count charges that, on or about 

March 19, 2009, in Broward County, in the Southern District of Florida, the Defendant, 

having previously been convicted of a crime punishable by imprisonment for a term 

exceeding one year, did knowingly possess a firearm and ammunition in and affecting 

interstate and foreign commerce, that is: (a) one (1) Lorcin, Model L380, .380-caliber semi-

automatic pistol, serial number 532504; (b) five (5) rounds of Winchester .380-caliber 

ammunition; and (c) one (1) round of Remington .380-caliber ammunition; any one of which 

being a violation; in violation ofTitle 18, United States Code, Section 922(g)(l). 

2. The Elements of the Offenses of Conviction: The elements of the offense of 

possession of a firearm and ammunition by a convicted felon, in violation ofTitle 18, United 
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States Code, Section 922(g)( 1 ), as charged in the sole Count of the Indictment, are as 

follows: 

First, that the Defendant knowingly possessed a firearm in or affecting interstate 

commerce, as charged; and 

Second. that before the Defendant possessed the firearm, the Defendant had been 

convicted in a court of a crime punishable by imprisonment for a term in excess of one year, 

that is, a felony offense. 

3. Statutory Penalties: The Defendant also understands and acknowledges that, 

as to the sole Count of the Indictment, the Court may impose a maximum sentence often (1 0) 

years' imprisonment, to be followed by up to three (3) years' supervised release, and may 

impose a fine of $250,000. The Defendant understands and acknowledges that a violation 

of the terms of his supervised release can result in additional criminal penalties. 

4. Special Assessment: The Defendant further understands and acknowledges 

that, in addition to the sentence imposed under paragraph 3 of this Agreement, a special 

assessment in the amount of $100 will be imposed. The Defendant agrees that any special 

assessment imposed shall be paid at the time of sentencing. 

5. Applicability of Sentencing Guidelines: The Defendant is aware that the 

sentence will be imposed by the Court after considering the Federal Sentencing Guidelines 

and Policy Statements (hereinafter "Sentencing Guidelines"). The Defendant acknowledges 

and understands that the C~urt will compute an advisory sentence under the Sentencing 

Guidelines and that the applicable guidelines will be determined by the Court relying in part 
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on the results of a Pre-Sentence Investigation by the Court's Probation Office, which 

investigation will commence after the entry of the Defendant's guilty plea. The Defendant 

is also aware that, under certain circumstances, the Court may depart from the advisory 

sentencing guideline range that it has computed, and may raise or lower that advisory 

sentence under the Sentencing Guidelines. The Defendant further understands that the Court 

is required to consider the advisory guideline range determined under the sentencing 

guidelines, but is not bound to impose that sentence; the Court is permitted to tailor the 

ultimate sentence in light of other statutory concerns, and such sentence may be either more 

severe or less severe than the Sentencing Guidelines' advisory sentence. Knowing these 

facts, the Defendant understands and acknowledges that the Court has the authority to impose 

any sentence within and up to the statutory maximum authorized by law for the offense 

identified in paragraph I and that the Defendant cannot withdraw his guilty·plea solely as a 

result of the sentence imposed. 

6. Rights Waived by Pleading Guilty: The Defendant understands that by 

pleading guilty, he knowingly and voluntarily. waives the following rights: 

a. the right to plead not guilty and to persist in a plea of not guilty; 

b. the right to a speedy and public trial before a jury of. his peers; 

c. the right to the effective assistance of counsel at trial, including, if the 

Defendant could not afford an attorney, the right to have the Court appoint an attorney 

for the Defendant; 

d. the right at trial to be presumed innocent until guilt has been proven 
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beyond a reasonable doubt by the United States; 

. e. the right at trial to confront and cross-examine witnesses against the 

Defendant; 

f. the right to compel or subpoena the testimony of witnesses and other 

evidence to present at trial; 

g. the right at trial to testify or to remain silent, and the right that such 

silence could not be used against the Defendant; 

h. the right to challenge the sufficiency of the indictment; and 

L the right to appeal any pretrial rulings or a finding of guilt. 

7. Government's Right to Disclose Information to the Court: The Office of the 

United States Attorney for the Southern District ofFlorida (hereinafter "Office") reserves the 

right to inform the Court and the Probation Office of all facts pertinent to the sentencing 

process, inciuding all relevant information concerning the offenses committed, whether 

charged or not, as well as concerning the Defendant and the Defendant's background. 

Subject only to the express tenns of any agreed-upon senten~ing recommendations contained 

in this Agreement, this Office further reserves the right to make any recommendation as to 

the quality and quantity of punishment. 

8. Acceptance ofResponsibility: The United States and the Defendant agree that, 

although not binding on the Probation Office or the Court, they will jointly recommend that 

the Court should reduce by two levels the sentencing guideline level applicable to the 

Defendant's offense, pursuant to Section 3El.l ofthe Sentencing Guidelines, based upon the 
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Defendant's recognition and affirmative and timely acceptance of personal responsibility. 

If at the time of sentencing the Defendant's offense level is determined to be 16 or greater, 

and the Defendant complies with the requirements of Section 3E1.1, the United States will 

make a motion requesting an additional one-level decrease pursuant to Section 3El.l(b) of 

the Sentencing Guidelines, stating that the Defendant has assisted authorities, in the 

investigation or prosecution, of his own misconduct by timely notifying authorities of his 

intention to enter a plea of guilty, thereby permitting the government to avoid preparing for 

trial and permitting the government and the Court to allocate their resources efficiently. 

9. Limitation on Joint Sentencing Recommendations: The Defendant understands 

and agrees that the United States will not be required to make the motion and sentencing 

recommendation set forth in paragraph 8 if the Defendant: (a) fails or refuses to make a full, 

accurate and complete disclosure to the Probation Office of the circumstances surrounding 

the relevant offense conduct; (b) is found to have misrepresented facts to the government 

prior to entering this plea agreement; or (c) commits any misconduct after entering into this 

plea agreement, including but not l~mited to committing a state or federal offense, violating 

any term of release, or making false statements or misrepresentations to any governmental 

entity or official. 

10. Factual Proffer: The Defendant, his counsel, and the United States further 

agree that, had this case proceeded to trial, the United States would have introduced the 

following evidence, which is sufficient to support a guilty plea and proves beyond a 

reasonable doubt that the Defendant is guilty of the crime charged in the sole Count of the 

Page 5 of 9 



Case 0:09-cr-60212-KAM Document 34 Entered on FLSD Docket 06/18/2010 Page 6 of 9 
(--,, 

Indictment: 

On March 17, 2009, law enforcement officers searched Defendant's apartment. A 

Lorcin, Model L380, .380-caliber semi-automatic pistol, serial number 532504, was found 

in the attic space in the apartment. The firearm was loaded with six (6) rounds of 

ammunition, five (5) of which were Winchester .380-caliber ammunition, and one (1) of 

which was Remington .3 80-caliber ammunition. After the items were found, Defendant gave 

a recorded statement admitting to possession of the firearm and ammunition. The firearm 

and all six (6) rounds of ammunition have traveled in interstate or foreign commerce. The 

Defendant is a previously convicted felon. 

11. No Promises or Representations Regarding Ultimate Sentence: The Defendant 

is aware that the sentence has not yet been determined by the Court. The Defendant also is 

aware that any estimate of the probable sentencing range or sentence that the Defendant may 

receive, whether that estima~e comes from the Defendant's attorney, the government, or the 

probation office, is a prediction, not a promise, and is not binding on the government, the 

probation office, or the Court. The Defendant understands further that any recommendation 

that the government makes to the.Court as to sentencing, whether pursuant to this agreement 

or otherwise, is not binding on the Court and the Court may disregard the recommendation 

in its entirety. The Defendant acknowledges that no one has promised or guaranteed what 

sentence the Court will impose. The Defendant understands and acknowledges, as 

previously acknowledged in paragraph 5 above, that the Defendant may not withdiaw his 

plea based upon (a) the Court's decision not to accept a sentencing recommendation made 
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by the Defendant and/or the government, or (b) the fact that he received an incorrect estimate 

of the sentence that he would receive, whether that estimate came from his attorney, the 

United States, and/or the Probation Office. 

12. Voluntariness of Plea: The Defendant agrees that he has entered into this Plea 

Agreement freely and voluntarily, and that no threats or promises, other than the promises 

contained in this written Plea Agreement, were made to induce the Defendant to enter his 

plea of guilty. 

13. Forfeiture and Consent to Disposal/Destruction of Firearm and Ammunition: 

The Defendant agrees to forfeit all interests in any firearm or ammunition that is the subject 

of the Indictment, which the Defendant currently owns or has previously owned, or over 

which the Defendant currently, or has in the past, exercised control, directly or indirectly. 

This includes, but is not limited to, 

(a) one (I) Lorcin, Model L380, .380-caliber semi-automatic pistol, serial number 

532504; 

(b) five (5) rounds of Winchester .380-caliber ammunition; and 

(c) one (1) round of Remington .380-caliber ammunition. 

Defendant further agrees to hold the United States, its agents, and employees harmless from 

any claims whatsoever in connection with the seizure or destruction of property covered by 

this agreement. The Defendant agrees that this property may be destroyed or disposed of in 

accordance with the policies and procedures of the custodial agency. The Defendant further 

agrees to waive all constitutional and statutory challenges in any manner (including direct 
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appeal, habeas corpus, or any other means) to any destruction or disposal of property carried 

out in accordance with this Plea Agreement on any grounds, including that the forfeiture 

constitutes an excessive fine or punishment. Defendant acknowledges that all property 

covered by this agreement is subject to forfeiture as property involved in illegal conduct 

related to the sole Count of the Indictment. 

14. Appellate Waiver: The Defendant is aware that Title 18, United States Code, 

Section 3742 affords the Defendant·the right to appeal the sentence imposed in this case. 

Acknowledging this, in exchange for the undertakings made by the United States in this plea 

agreement, the Defendant hereby waives all rights conferred by Section 3742 to appeal any 

sentence imposed, including any restitution order, or to appeal the manner in which the 

sentence was imposed, unless the sentence exceeds the maximum permitted by statute or is 

the result of an upward departure and/or a vari~nce from the guideline range that the court 

establishes at sentencing. The Defendant further understands that nothing in this agreement 

shall affect the government's right and/or duty to appeal as set forth in Title 18, United States 

Code, Section 3742(b). However, if the United States appeals the I?efendant's sentence 

pursuant to Section 3742(b), the Defendant shall be released from the above waiver of 

appellate rights. By signing this agreement, the Defendant acknowledges that he has 

discussed the appeal waiver set forth in this agreement with his attorney. The Defendant 

further agrees, together with the United States, to request that the district court enter a 

specific finding that the Defendant's waiver of his right to appeal the sentence to be imposed 

in this case was knowing and voluntary. 
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15. Appellate Waiver Carve-Out. Notwithstanding the above waiver of appeal, 

pursuant to Federal Rule of Criminal Procedure 11(a)(2), the United States consents to the 

Defendant's entry of a conditional plea of guilty and a reservation of the right to have an 

appellate court review the district court's denial of his motion to suppress the physical 

evidence, specifically, the Lorcin, Model L380, .380-caliber semi-automatic pistol, serial 

number 532504; the five (5) rounds ofWinchester .380-caliber ammunition; and the one (1) 

round of Remington .380-caliber ammunition. The United States and the Defendant agree 

that the suppression issue pertaining to the physical evidence is case dispositive. 

16. Entire Agreement: This is the entire agreement and understanding between the 

United States and the Defendant. There are no other agreements, promises, representations, 

or understandings. This Agreement binds only the United States Attorney's Office for the 

Southern District of Florida. It does not bind any other United States Attorney's Office, or 

any other office or agency of the United States, or any state or local prosecutor. 

WIFREDO A. FERRER 
UNITED ST ES ATTORNEY 

Date: ~~~~J\o By: 

j; L J f )o 
ORNEY 

Date: By: 
I I 

Date: clr/to By: 

r' PETER BIRCH 
ATTORNEY FOR DEFENDANT 
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[PUBLISH] 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 10-14649 

~--------------~ 
FILED 

U.S. COURT OF APPEALS 
ELEVENTH CIRCUIT 

JUNE 13, 2012 

JOHN LEY 
CLERK 

D.C. Docket No. 0:09-cr-60212-K.AM-1 

UNITED STATES OF AMERICA, 

Plaintiff- Appellee, 

versus 

GREGORY WELCH, 

Defendant - Appellant. 

Appeal from the United States District Court 
for the Southern District of Florida 

(June 13, 2012) 

Before DUBIN A, Chief Judge, FAY, and KLEINFELD,"' Circuit judges. 

* The Honorable Andrew J. Kleinfeld, Senior United States Circuit Judge for the Ninth 
Circuit,. sittin,g by designation. 
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KLEINFELD, Senior Circuit Judge: 

We address whether consent to a search was voluntary and whether it was 

"fruit of the poisonous tree." We also address whether a Florida conviction for 

robbery is a ''violent felony" under the Armed Career Criminal Act. 

Facts 

Broward County sheriffs deputies had probable cause to believe that a John 

Jacobs had robbed a convenience store. Two people had been shot during the 

robbery. The deputy sheriffs learned that Jacobs lived with his mother ih an 

apartment complex behind the store, and "frequented" two other apartments there, 

Gregory Wel~h's being one of them. Two days after the robbery, thirteen officers 

went to the three apartments looking for Jacobs. They had not obtained search or 

arrest warrants. ';['he plan was to have groups of three officers knock 

simultaneously on the doors and ask whomever was there whether they had seen 

Jacobs. The police knew what Jacobs looked like, because one of the robbery 

victims bad identified him from a photograph. 

Someone other than Jacobs answered the door at Welch's apartment. The 

2 
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three officers at the door asked him if anyone else was there, and he said there 

was, but would not say who. The police entered and did a "limited protected 

sweep" to see if anyone inside posed a threat to them. welch was in a bedroom on 

the bed talking on a cell phone, smoking a "joint," and minding a baby. The 

police had drawn their guns before entering the apartment, but holstered them 

when they saw Welch on the bed. 

The police took Welch out onto the balcony. They heard on the police radio 

that Jacobs had been arrested, so now they were looking only for his gun. They 

asked Welch if they could search his apartment. He refused. When the police told 

him they would then have to get a search warrant, which "would take a while," he 

consented orally and signed a written consent form. It was "four or five minutes, 

if that" from when the police entered the apartment to when they asked for 

consent, and another "several" minutes between oral and written consent. The 

police then searched the apartment, and found Welch's pistol (which was not the 

gun Jacobs had used in the robbery) and ammunition in "an attic space." After the 

police found the pistol and cartridges, they put Welch in their van, in the 
. . 

passenger seat and without handcuffs, and he admitted that t4e pistol and · 

ammunition were his. 

3 
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Though Welch testified otherwise, the district court found that: (1) the 

police did-not search the apartment until Welch gave his written consent; (2) the 

police did not threaten to ransack the apartment ifhe refused consent; (3) the 

police did not threaten to have the Department of Children and Families take 

Welch's children away ifhe refused consent; and (4) the consent form was read 

and explained to Welch. The district court found that Welch was not intimidated 

into consenting by the police, as was shown by his initial refusal as well as the 

plain advice of rights in the form. Rather, the court found, Welch consented 

because he was not going to be allowed back into the apartment to somehow 

dispose of the h~ndgun and ammunition, so it made sense for him to agree to the 

search and hope the police would not find his hiding place. 

The district court denied Welch's motion to suppress the pistol and his 

statements in the police car. The court held that the initial "protective sweep" was 

unlawful, because the police were not lawfully in the apartment. They entered to 

do the sweep, instead of doing the sweep because they had lawfully entered and 

needed to protect themselves after doing so .. The question, as the court saw it, was 

whether the -consent to search was voluntary, and whether the discovery of the 

. 
pistol and Welch's admission were "tainted" by the unlawful entry that led to 

4 
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them. The court held that the consent was voluntary, and that the consent and 

admission were not tainted. 

Welch pleaded guilty to being a felon in possession of a firearm under 18 

U.S.C. § 922(g)(l), reserving the right to appeal the denial ofhis motion to. 

suppress. The presentence report categorized Welch as an armed career criminal · 

because of three prior violent felony convictions, and concluded that the Armed 

Career Criminal Act required that he be sentenced to a minimum of fifteen years in 

prison because of these prior convictions.1 That sentence was imposed, subject to 

Welch's reservation of the right to challenge it. Only one of the predicate offenses 

is challenged in this appeal, a 1996 conviction for Florida strong arm robbery. 

Analysis 

A. The Motion to Suppress 

Welch argues that the pistol and ammunition should be suppressed because 

they were found in an unlawful search, and that his subsequent statements made 

while he was sitting in the passenger seat of the police car should be suppressed 

1 18 U.S.C. § 924(e). 

5 



Case 0:09-cr-60212-KA"'ff-~(-~,ment 69 Entered on FLSD Dfr->~~~~g/07/2012 Page 8 of 24 

Case: 'io:.:14649 Date Filed: 06/13/2012 P,age: 6 of 21 

because the putatively unlawful sweep brought them about. The government 

argues that the initial entry into the apartment was not unlawful, though the district 

court concluded that it was. We need not decide this question. Even if the sweep 

was unlawful, the government could avoid suppression if it showed that Welch's 

consent to the search was voluntary, and that it was not tainted by the unlawful 

sweep.2 We, like the district court, so conclude. 

Denial of a motion to suppress is a mixed question of law and fact. 3 The 

district court's findings of fact control unless they are clearly erroneous, but its 

interpretation and application of law are reviewed de novo.4 

The first question we address is whether Welch's consent and admissions 

were "fruit of the poisonous tree," the "poisonous tree" being the putatively 

. . 

unlawful sweep. It is undisputed that the officers who entered Welch's room did 

so with their guns drawn, but holstered them when they saw that Welch was 
. ' 

unarmed. And it is undisputed that Welch consented to the search, first orally and 

2 United States v. Delancy, 502 F.3d 1297, 1308 (11th Cir. 2007). 

3 Id. at 1304. 

4 Id. 

6 
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then in writing, within a few minutes of being escorted onto his balcony. Most 

importantly, it is undisputed that Welch initially refused to consent. 

Two precedents control our analysis, United-States v. Santa5 and United 

States v. Delancy.6 In both cases, we considered three factors that gave us a 

''useful structure" to determine whether a defendant's consent was tainted by 

illegal police actions: the time elapsed between the illegal act and the search, ~ny 

intervening circumstances, and the purpose and flagrancy of the unlawful 

government conduct.7 In Santa, the consent, even if voluntary, "did not purge the 

primary taint of the illegal entry and arrest."8 The suspect was still on the floor, 

handcuffed, three minutes after the DBA had broken down his door and burst into 

his apartment, when he told them where they could find the drugs. The search and 

discovery of the evidence were all over by the time he signed the consent form.9 

Santa is of no help to Welch; because Welch was standipg on the balcony, not 

handcuffed, when he consented, and he initially refused to consent. No search 

5 United States v. Santa, 236 FJd 662 (11th Cir. 2000). 

6 United States v. Delancy, 502 F.3d 1297 (lith Cir. 2007). 

7 Id. at 1309-10. 

8 Santa, 236 F.3d at 677. 

9 Id. at 677-78. 

7 
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occurred until he changed his mind. It is one thing to consent to a police request 

while flat on one's face on the floor and handcuffed, quite another when chatting 

without any physically forcible coercion after having left the scene of the police 

intrusion. 

This distinction bears on the difference between Santa and Delancy. 

Delancy assumes, as ~e do, that the protective sweep was unlawful, but, as in this 

case, the district court found that the sweep was for the protection of the officers, 

not a subterfuge to intimidate and question the appellant.10 Had the entry ''been 

made for the purpose of gaining consent," then the consent would be tainted, 

because attenuation analysis is unnecessary "when the police act with the express 

purpose of exploiting· an illegal action."11 That is the central principle of a search 

that is unconstitutional as "fruit of the poisonous tree" despite voluntary consent. 12 

And once inside, albeit unlaw~lly, the officers neither in Delancy nor here acted 

"flagrantly" by "tear[ing] the house apart."13 There and here, "timing is not the 

10 Delancy, 502 F.3d at 1312. 

11 Id. 

12 See Wong Sun v. United States, 371 U.S. 471, 488, 83 S. Ct. 407, 417, 9 L. Ed. 2d 441 
(1963). 

13 Delancy, 502 F.3d at 1313. 

8 
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most important factor."14 We decide whether consent was tainted by illegality 

with "a pragmatic evaluation of the extent to which the illegal police conduct 

caused the defendant's response," not with a stopwatch. 15 

"When [police] enter unlawfully but mistakenly and in good faith, and when 

they obtain the knowing, intelligent, and voluntary consent of a third party without 

exploiting their unlawful entry in any way, the purposes of the exclusionary rule 

would not be served by excluding valuable evidence."16 In this case, as in 

Delancy, there was no such exploitation and is no "taint" such as to make the 

evidence "fruit of the poisonous tree;" if the consent was voluntary.17 And it was. 

We review voluntariness as a factual question that is determined under the 

totality of the circumstances.18 Relevant factors include "voluntariness of the 

defendant's custodial status, the presence of coercive police procedure, the extent 

14 Id. at 1311. 

15 Id. at 1310 (internal quotation marks and citations omitted). 

16 Id. at 1314. 

17 Cf. Oregon v. Elstad, 470 U.S. 298, 306, 105 S. Ct. 1285, 1291, 84 L. Ed. 2d 222 
(1985). 

18 United States v. Blake, 888 F2d 795, 7Q8 (11th Cir. 1989). 

9 
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and ,level of the defendant's cooperation with police, the defendant's awa_.reness of 

his right to refuse to consent to the search, the defendant's education and 

intelligence, and, significantly, the defendant's belief that no incriminating 

evidence will be found."19 

Welch argues he was coerced into giving consent. The officers asked for 

consent a few minutes after entering his bedroom with their guns drawn. But 

Welch must not have felt coerced into consenting when they first asked, because 

he declined to consent. They took him out on the balcony, asked if they could 

search, and he told them they could not. A person who actually says "no" has not 

been coerced into saying "yes." 

Thus at least up to the time Welch refused to consent, he cannot be said to 

have been coerced into consenting involuntarily. That leaves, for analysis of 

coercion and voluntariness, what happened after he said "no." The police officer 

standing on the balcony with him said, "Fine, but we're going to have to get a 

search warrant." That is not coercion vitiating voluntariness. And jt did not. 

Welch still did not consent. What changed his mind was the officer's next remark, 

t9 Id. 

10 
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that "it would take a while." 

The explicit threat here is that Welch might have to stand around with 

nothing to do for some substantial period of time, much as we all do whenever we 

are stuck in a line. It would be a delicate will indeed that might be overborne by 

the threat of a period of idleness and wasted time. Yet that threat, "it would take a 

while," is what changed Welch's "no" to a ''yes."20
. 

The district judge provided a persuasive explanation of why Welch changed 

his m~nd. Welch, the court found, "reasonably believed that the officers would 

eventually be able to obtain a search warrant" and that, because he would have to 

wait on the balcony while they did, he would not be able to go into the apartment, 

retrieve the pistol and ammunition, and somehow dispose of them before the 

police came back with a warrant. So "it made sense for [Welch] to agree to the 

search rather than wait for the warrant to be obtained and, because of where the 

20 Although Welch testified that the officers threatened to send his children to Child 
Services if he did not consent, the judge found that he was not telling the truth, and that this did 
not occur. That threat could not overbear his will, if, as the court reasonably found, it was not 
made. We do not mean to imply that a warning that ~ocial workers will come to care for children 

·if their adult caregivers become unavailable on account of detention is necessarily an improperly 
coercive threat, as opposed to helpful information assuring that children will not be abandoned to 
the street. · 

11 
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items were hidden, hope for the best." That was a rational gamble, but one that 

Welch lost. WelCh's consent was not coerced, just constrained, by having to place 

his bet on one of two poor alternatives. Maybe if he let them in, the police would 

want to get the search.done quickly and fail to find his contraband. Or maybe if he 

put them to the trouble of getting a search warrant,.they would search more 

thoroughly because he had inconvenienced them. 

The district court's findings were supported·by the evidence and its 

conclusion that. Welch gave legally efficacious consent to the search was correct. 

B. . Whether Florida Robbery Is a "Violent Felony" 

The ordinary maximum sentence for being "a felon in possession of a 

· firearm" is ten years imprisonment. 21 But if a felon in possession has three 

previous convictions for violent felonies or serious drug offenses, then the Armed 

Career Criminal Act requires a minimum sentence of fifteen years imprisonment. 22 

Welch had three previous potentially qualifying convictions when he was 

sentenced to this statutory minimum. He argues on appeal that his 1996 Florida 

21 18 U.S.C. §§ 922(g)(l), 924(a)(2). 

22 18 U.S.C. § 924(e). 

12 
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conviction for strong arm robbery does not qualify as a "violent felony." If that 

conviction were not counted as a predicate offense, he would not be subject to the 

statutory minimUIIL 

The parties argue the case primarily under the categorical approach, not the 

modified categorical approach.23 The record cognizable for purposes of the 

statutory enhancement is sparse. The presentence report says that according to the 

victim, Welch punched him in the mouth, fought with him, and grabbed his gold 

bracelet from his wrist, while another robber took the gold chain from the victim's 

neck. But the presentence report does not state the source of this information, and 

the record merely includes an information alleging that Welch unlawfully took 

jewelry from the victim's person "by the use of force, violence; assault, or putting . 

. . in fear," and a judgment showing that Welch pleaded guilty to this information, 

and was convicted of"strong arm robbery" in violation of Florida Statute Section 

812.13(1). We decide this issue under the categorical approach. 

The federal Armed Career Criminal Act defines "violent felony" as felonies 

23 "Under [the categorical] approach, we look only to the fact of conviction and the 
statutory definition of the prior offense, and do not generally consider the particular facts 
disclosed by the record of conviction." James v. United States, 550 U.S. 192, 202, 127 S. Ct. 
1586, 1594, 167 L. Ed. 2d 532 (2007) (internal quotation marks and citations omitted). 

13 
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that have as an element the "use, attempted use, or threatened use of physical 

force," or that are "burglary, arson, or extortion, involve[] use of explosives, or 

otherwise involve[] conduct that presents a serious potential risk of physical injury 

to another."24 Welch's Florida robbery conviction was pursuant to a statute that 

criminalized stealing property from another's person or custody using "force, 

violence, assault, or putting in fear."25 

Welch's argument is that the degree of "force" required to violate the state 

statute at the time of his conviction was too slight to satisfy the federal statute. 

His point is that Florida law at the time made mere snatching a robbery, and that 

mere snatching is not forceful enough to satisfy the federal statute under either the 

"elements clause" or the "residual clause" ("serious potential risk of physical 

injury to another") of the federal statute. We review de novo whether a prior 

24 "[T]he term 'violent felony' means any crime punishable by imprisonment for a term 
exceeding one year ... that-(i) has as an element the use, attempted use, or threatened use of 
physical force against the person of another; or (ii) is burglary, arson, or extortion, involves use 
of explosives, or otherwise involves conduct that presents a serious potential risk of physical 
injury to another[.]" 18 U.S.C. § 924(e)(2)(B). 

25 ~"Robbery' means the taking of money ·or other property which may be the subject of 
larceny from the person or custody of another, with intent to eitheF permanently or temporarily 
deprive the person or the owner of.the money or other property, when in the course of the taking 
there is the use.offorce, violence, assault, or putting in fear." Fla. Stat.§ 812.13(1). 

14 
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crime qualifies as a violent felony under the statute. 26 In "determining whether a 

defendant was convicted of a 'violent felony,' we [turn] to the version of state law 

that the defendant was actually convicted ofviolating."27 

In 1996, when Welch pleaded guilty to robbery, Florida law clearly 

established that a taking by stealth, as in pickpocketing where the victim is not 

aware of the theft, was merely larceny, not robbery.Z8 Bufthe state courts of 

appeal were divided on whether a snatching, as of a purse, or cash from a person's 

hand, or jewelry on the person's body, amounted to robbery.29 Subsequently, a 

new Florida statute established the .crime of "robbery by sudden snatching," in 

26 United States v. McGill, 618 F.3d 1273, 1274-75 (lith Cir. 2010). 

27 McNeill v. United States,_U.S. _, 131 S.Ct. 2218,2222, 180 L. Ed. 2d 35 
(2011). 

28 See McCloud v. State, 335 So. 2d 257, 258-59 (Fla. 1976). 

29 See, e.g., Goldsmith v. State, 573 So. 2d 445, 445 (Fla. 2d Dist. Ct. App. 1991) 
(holding that the "slight force used ... to remove the bill from [the victim's] hand" was 
"insufficient to constitute the crime of robbery''); A.J. v. State, 561 So. 2d 1198, 1198 (Fla. 3d 
Dist. Ct. App. 1990) (holding that "the degree of force used to [grab a camera hanging from the 
victim's shoulder] was insufficient to constitute robbery''); Larkins v. State, 476 So. 2d 1383; 
1385 (Fla. 1st Dist. Ct. App. 1985) (holding that "sufficient force was exercised to fulfill the 
requirements of the robbery statute" where the robber grabbed cash out of the victim's hand); 
Andre v. State, 431 So. 2d 1042, 1043 (Fla. 5th Dist. Ct. App. 1983) (holding that "the act of 
'snatching' ... money from another's hands is force andihat force will support a robbery 
conviction"). 

15 
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between larceny and robbery.30 This statute appears to have been a legislative 

response to a 1997 Florida Supreme Court decision holding that "there must be 

resistance by the victim that is overcome by the physical force of the offender" to 

establish robbery, so that the intermediate appellate decisions holding mere 

snatching to be sufficient were put in doubt.31 Welch pleaded guilty before the 

Florida Supreme Court decision and the new statute, in a judicial district that had 

not yet spoken definitively on the question,32 and at a time when the controlling 

Florida Supreme Court authority held that "any degree of force" would convert 

larceny into a robbery.33 So we assume for purposes of analysis that Welcl?-

pleaded guilty to robbery at a time when mere snatching sufficed.34 

30 '"Robbery by sudden snatching' means the taking of money or other property from the 
victim's person, with intent to permanently or temporarily deprive the victim or the owner of the 
money· or other property, when, in the course of the taking, the victim was or became aware of 
the taking. In order to satisfy this definition, it is not necessary to show that: (a) The offender 
used any amount of force beyond that effort necessary to obtain possession of the money or other 
property; or (b) There was any resistance offered by the victim to the offender or that there was 
injury to the victim's person." Fla. Stat. § 812.131 (2000). 

31 Robinson v. State, 692 So. 2d 883; 886 (Fla. 1997) (holding that robberies must "be 
accomplished with more than the force necessary to remove the property from the person"). 

32 See Santiago v. State, 497 So. 2d 975, 976 (Fla. 4th Dist. Ct. App. 1986) (holding that . 
where a defendant reached into a car and tore necklaces off of a victim's neck, leaving scratch 
marks, evidence of force was sufficient to support a robbery because the "facts of this case, 
unlike picking a pocket or snatching a purse without any force or violence, show sufficient force, 
be it ever so little, to support robbery") (emphasis added). · 

33 McCloud v. State, 335 So. 2d 257, 258-59 (Fla. 1976). 

34 "A federal court applying state law is bound to adhere to decisions of the state's 
intermediate appellate-courts absent some persuasive indication that the state's highest court 

16 
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United States v. Lockley holds that Florida attempted robbery is a "crime of 

violence" under the Sentencing Guidelines. 35 Welch argues that we should 

distinguish Lockley for two reasons. First, Welch points out that Lockley held 

that Florida attempted robbery is a "crime of violence" under the Sentencing 

Guidelines,36 while the issue here is whether Florida robbery is a "violent felony" 

under the Armed Career Criminal Act.37 Second, Welch argues that we should 

distinguish Lockley because Lockley was convicted after Florida promulgated the 

"sudden snatching" statute, so snatching from the p~rson might furnish the basis 

for a robbery conviction he:r:-e but not in Lockley. 

We conclude that even though these distinctions may fairly be made, they 

should make no differenc'e. We have recognized that the definitions of "crime of 

would decide the issue otherwise." Silverbergv. Paine, Webber, Jackson & Curtis, Inc., 710 
F.2d 678, 690 (II th Cir. 1983). 

35 United States v. Lockley, 632 F.3d 1238, 1246 (11th Cir. 2011). 

36 "The term 'crime of violence' means any offense under federal or state law, 
punishable by imprisonment for a term exceeding one year, that-( I) has as an element the use, 
attempted use, or threatened use of physical force against the person of another, or (2) is burglary 
of a dwelling, arson, or extortion, involves use of explosives, or otherwise involves conduct that 
presents a serious potential risk of physical injury to another." U.S.S.G. § 4B 1.2( a) (2002). 

37 "[T]he term 'violent felony' means any crime punishable by imprisonment for a term 
exceeding one year ... that-(i) has as an element the use, attempted use, or threatened use of 
physical force against the person of another; or (ii) is burglary, arson, or extortion, involves use 
of explosives, or otherwise involves conduct that presents a serious potential risk of physical 
injury to another[.]" 18 U.S.C. § 924(e)(2)(B). 

17 
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violence" under the Sentencing Guidelines and "violent felony" under the Anned 

Career Criminal Act are "virtually identical," and have held that "[ c ]onsidering 

whether a crime is a 'violent felony' ... is similar to considering whether a 

conviction qualifies as a 'crime ofviolence[.]"'38 We see no.reason not to apply 

Lockley to a case addressing whether Florida robbery is a ''violent felony" under 

the Armed Career Criminal Act. 

We also see no reason not to apply Lockley to 1996 Florida robbery, even if 

robbery at that time could be accomplished by mere snatching. Welch's strongest 

argument comes fro:m a footnote in Lockley distinguishing the new "robbery by 

sudden snatching" statute. It notes th~t while sudden snatching involves 

"pick-pocketing or other similar activity (so long as the victim is in possession of 

the money or property and realizes he is being victimized)," robbery under the 

Florida robbery statute "concerns a far more aggressive and potentially violent 

form ofrobbery."39 Though Lockley does not reach the question of whether 

robbery by sudden snatching would or would not present "a serious risk of physical 

injury to another" under the residual clause, we conclude that it does. 

38 U.S. v. Alexander, 609 F.3d 1250, 1253 (11th Clr. 2010) (internal quotation marks and 
citations omitted). 

39 Lockley, 632 F.3d at 1246 n.7. 
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Welch correctly points out that under Johnson v. United States, "physical 

force" means not merely what "force" means in physics, but "violent force-that is, 

force capable of causing physical pain or injury to another person."40 That Johnson 

discussion was in the context of the elements clause requirement of "physical 

force," not the residual clause requirement of"serious risk of potential injury to 

another." Arguably the elements clause would not apply to mere snatching, but the 

issue is not cut and dried. We need not decide whether snatching is sufficiently 

violent under the elements clause, though, because it suffices under the residual 

clause. 

We look at the statute of conviction to see whether, under the residual 

cla11se~ "the conduct .encompassed by the elements of the offense, in the ordinary 

case, presents a serious potential risk of injury to another."41 Under United States 

v. Harrison, we apply a three-step analysis to see: (1) how the crime is ordinarily 

committed; (2) whether the crime poses a "serious potential risk of physical 

injury," similar in degree to the listed crimes; and (3) whether the crime is similar . 

in kind to the listed crimes, or, using the language from Begay v. United States, 

40 Johnson v. United States,_ U.S. ___J 130 S. Ct. 1265, 1271, 176 L. Ed. 2d I (2010). 

41 James, 550 U.S. at 202, 208. 
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whether the crime is "purposeful, violent, and aggressive."42 Sykes v. United 

States partially abrogated Harrison,43 and we recently revisited Harrison in United 

States v. Chitwood.44 Chitwood limits Begay's "purposeful, violent, and 

aggressive" language to "strict liability, negligenc~, and recklessness crimes."45 

· Offenses that are not "strict liability, negligence, and recklessness crimes," like 

robbery, fall within the residual clause "if they categorically pose a serious risk of 

physical injury that is similar to the risk posed by one of the enumerated crimes."46 

Sudden snatching ordinarily involves substantial risk of physical injury to 

the victim. The victim's natural reaction is likely to be to try to hold on to his or 

her money or property, leading in many cases to serious injury. For example, in the 

Florida Supreme Court case with the "any degree of force" language, the old 

woman died from the fall she took when the robber grabbed her purse in a parking 

42 United States v. Harrison, 558 F.3d 1280, 1287 (11th Cir. 2009); Begeyy v. United 
States, 553 U.S. 137, 145, 128 S.Ct. 1581, 1586, 170 L. Ed. 2d 490 (2008). 

43 .Sykes v. United States, _U.S.__, 131 S. Ct. 2267,2277, 180 L. Ed. 2d 60 (2011). 

44 United States v. Chitwood, 676 F.3d 971 (11th Cir. 2012). 

45 Id. at 979; United States v. Schneider,_ F.3d _, 2012 WL 1868645, at *5 (11th 
Cir., May 24, 2012). 

46 Id. 

20 



Case 0:09-cr-60212-KAM("""9cum,----- 69 Entered on FLSD Dor,~--1; 09/f~--~012 Page 23 of 24 
\ . \ 

Case: 1o'-I4649 Date Filed: 06/13/2012 p'age: 21 of 21 

lot.47 In that respect, the crime is much like burglary, where if the yictim perceives 

what is going on, a violent encounter is reasonably likely to ensue.48 

We conclude that Florida robbery, both before and after Florida promulgated 

the "robbery by sudden snatching" statute, qualifies as a violent felony under the 

Armed Career Criminal Act. 

AFFIRMED. 

47 McCloud v. State, 335 So. 2d 257, 258 (Fla. ~976). 

48 "The main risk of burglary arises not from the simple physical act of wrongfully 
entering onto another's property, but rather from the possibility of a face-to-face confrontation 
between the burglar and a third party-whether an occupant, a police officer, or a 
bystander-who comes to investigate." James, 550 U.S. at 203, 127 S. Ct. at 1594. 

21 



r·"'/ ...... ,_ ,r --~ ......... , 
i 
I \ 

\, 

A P P E N D I X ''D11 



L 

,( -
! 36 

1 defendant to place fear in the victim of a robbery other than 

2 by threatening physical harm. We cannot think of any other 

3 logical way for a defendant to place fear in the victim of a 

4 robbery other than by threatening physical harm." 

5 So it seems to me they're saying fear is being -- by 

6 definition, is being imposed by a threat of harm. And I think 

7 if you read the Pitts opinion, again, which is not binding, in 

8 conjunction with the Wilkerson, the portion of Wilkerson 

9 that's still, according to the Eleventh Circuit as recently as 

10 February, is still good law, that robbery is a crime of 

11 violence, and therefore I believe the -- both of the 

12 challenged convictions do qualify, and therefore the Defendant 

13 is an armed career criminal under the guidelines. 

14 MR. LINDER: Your Honor, may I ask, because it will 

15 be an appeal, may I ask two points of clarification? 

16 THE COURT: Yes. 

17 MR. LINDER: As to the battery statute, are you 

18 deciding under the categorical or the modified categorical 

19 approach that it's a crime of violence? 

20 THE COURT: Well, I agree with you that it's --under 

21 both. I think it's a crime of violence under both approaches. 

22 MR. LINDER: And then as to the robbery statute. The 

23 reason I'm asking is your reference to Wilkerson-Whitson, 

24 those are cases that decided that robbery was a crime of 

25 violence under the so-called residual clause, and I believe 
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1 it's 924(e) (2) (B) (ii), whereas Pitts decides that it's a crime 

2 of violence under the elements clause of 924(e) (2) (B) (i), and 

3 I just want to be clear for the record which clause --

4 THE COURT: I think it meets both tests, but if it 

5 doesn't meet the the elements test, I think it meets the 

6 residual test. 

7 MR. LINDER: Thank you, Your Honor. I just wanted to 

8 be clear for the record. Thank you. 

9 THE COURT: So anything else on those issues? 

10 MR. BIRCH: Not on those issues, Your Honor. 

11 THE COURT: All right. Are there any other issues 

12 regarding the presentence report? 

13 MR. BIRCH: No, Your Honor. 

14 MR. LINDER: No, Your Honor. 

15 THE COURT: All right. Then I'll adopt the findings 

16 of the presentence report as the -- the modified findings as 

17 the findings of the Court. 

18 All right. Mr. Linder, what's your position 

19 regarding sentencing? 

20 MR. LINDER: Your Honor, I believe the correct 

21 guideline range now is 180 to 210 months' imprisonment; is 

22 that correct? 

23 PROBATION OFFICER: Yes, correct. 

24 MR. LINDER: The Government would recommend a 

25 sentence at the low end of that range, the 180 months, Your 
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