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INTEREST OF AMICUS CURIAE1 

The Product Liability Advisory Council, Inc. 
(“PLAC”) is a non-profit association with over 100 
corporate members representing a broad cross-
section of American and international product manu-
facturers. See 1a-5a, infra (listing members). These 
companies seek to contribute to the improvement 
and reform of law in the United States and else-
where, with emphasis on the law governing the lia-
bility of manufacturers of products. PLAC’s perspec-
tive is derived from the experiences of a corporate 
membership that spans a diverse group of industries 
in various facets of the manufacturing sector. In ad-
dition, several hundred of the leading product-
liability defense attorneys in the country are sus-
taining (non-voting) members of PLAC. 

Since 1983, PLAC has filed over 1,050 briefs as 
amicus curiae in state and federal courts, including 
this Court, presenting the broad perspective of prod-
uct manufacturers seeking fairness and balance in 
the application and development of the law as it af-
fects product liability. 

The petition for a writ of certiorari filed by Wal-
Mart Stores, Inc. in this case presents a recurring 
                                            
1 Counsel for all the parties received notice of the Product Lia-
bility Advisory Council, Inc.’s intent to file this brief at least 10 
days before its due date. The parties have submitted letters to 
the Clerk giving blanket consent to the filing of amicus curiae 
briefs. No counsel for a party authored this brief in whole or in 
part, and no person or entity, other than the Product Liability 
Advisory Council, Inc. and its counsel made a monetary contri-
bution intended to fund the preparation or submission of this 
brief. 
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issue of great importance to PLAC’s members—
namely, whether a statutory limitation period that 
applies to the claims of countless individuals may be 
tolled indefinitely by the filing of successive (or 
“stacked”) class actions on behalf of a plaintiff class 
that allegedly includes the individuals. 

PLAC’s members are frequent targets of class ac-
tion law suits and are interested in ensuring that 
statutes of limitations are interpreted and applied in 
a manner that is reasonable, predictable, and con-
sistent with their traditional purposes. PLAC’s 
members have substantial experience with efforts to 
toll the running of limitations periods, including, ef-
forts by plaintiffs (and their lawyers) to extend 
American Pipe & Const. Co. v. Utah, 414 U.S. 538, 
552-553 (1974), and Crown, Cork & Seal Co. v. Par-
ker, 462 U.S. 345, 354 (1983), in ways this Court 
never contemplated or could have intended. 

SUMMARY OF ARGUMENT 

PLAC believes that this Court’s intervention is 
urgently needed to ensure that judge-made tolling 
rules are not used to nullify the ordinary effect of 
statutes of limitations and to stop the abusive filing 
of successive class actions that burden courts and 
litigants, frustrate businesses’ abilities to plan for 
litigation costs and liabilities, and undermine public 
confidence in the efficiency and integrity of the judi-
cial system. 

The Sixth Circuit’s decision in this case dramati-
cally expands what heretofore has been a narrow, 
equitable exception to statutory limitations peri-
ods—an exception for individuals who seek to inter-
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vene and assert personal claims in an existing action 
or to bring their individual claims, after a definitive 
ruling that a pending action cannot be certified as a 
class action. Under the Sixth Circuit’s decision, the 
claims of thousands of individuals can be tolled in-
definitely by the filing of successive class actions on 
behalf of a plaintiff class that allegedly includes the 
individuals.  

The Sixth Circuit’s decision effectively abolishes 
statutes of limitations in class actions and establish-
es a regime where the class-action bar can extend 
litigation over stale claims indefinitely. The decision 
warrants review, first and foremost, because it sub-
verts congressional control over the timing of private 
actions to redress alleged violations of federal law. 
The decision also is inconsistent with American Pipe 
& Const. Co. v. Utah, 414 U.S. 538, 552-553 (1974), 
and Crown, Cork & Seal Co. v. Parker, 462 U.S. 345, 
354 (1983), both of which warned the class-action 
bar not to abuse the class action device. And it con-
flicts with numerous decisions of other circuits. 

The decision also has great practical significance. 
It does not avoid the filing of protective motions to 
intervene or actions by individuals seeking to assert 
their personal claims (as was the case in American 
Pipe and Crown, Cork & Seal). Rather, the decision 
encourages would-be class representatives to delay, 
for years and even decades, in bringing alternative 
or competing class actions and permits them to bring 
multiple, alternative class actions, in succession, in 
different fora, long after the statute of limitations 
has run. That piecemeal approach to class action lit-
igation will burden federal courts, impair business 
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and commerce, and undermine public confidence in 
the integrity and efficiency of the judicial system. 

Finally, the decision warrants review because it 
actively discourages the filing of class actions that 
comport with the requirements of Rule 23 and en-
courages strategic abuse of the class action device.   

The Court should intervene to restore the careful-
ly crafted parameters of American Pipe and Crown, 
Cork & Seal.  

ARGUMENT 

I. The Sixth Circuit’s Decision Subverts 
Congressional Control Over The 
Timing Of Private Actions To Redress 
Alleged Violations Of Federal Law. 

The Sixth Circuit’s decision in this case merits 
this Court’s review because it subverts congressional 
control over the timing of private actions to redress 
alleged violations of federal law. The Sixth Circuit 
has dramatically expanded what heretofore has been 
a narrow, equitable exception to statutory limita-
tions periods to the point of effectively abolishing 
such limitations in class actions. See, e.g., Pet. App. 
30a-31a (“The principle we draw from … the current 
caselaw we have discussed is that subsequent class 
actions timely filed under American Pipe are not 
barred.”). 

1. “Statutes of limitations establish the period of 
time within which a claimant must bring an action.” 
Heimeshoff v. Hartford Life & Acc. Ins. Co., 134 S.Ct. 
604, 610 (2013). Such statutes “are found and ap-
proved in all systems of enlightened jurisprudence,” 
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serve multiple purposes, and reflect the legislature’s 
judgment about how best to balance a variety of so-
cial interests. United States v. Kubrick, 444 U.S. 111, 
117 (1979) (internal quotations and citations omit-
ted). Statutes of limitations: (1) give plaintiffs an in-
centive to investigate the circumstances surrounding 
alleged injuries, retain a lawyer, and prepare legal 
claims diligently; (2) ensure that defendants are able 
to estimate potential litigation costs and risks relat-
ed to past transactions and make plans for the fu-
ture; and (3) promote the efficient use of judicial re-
sources and public confidence in the operation of the 
judicial system by reducing the overall volume of lit-
igation, directing resources to recent claims and in-
juries, and ensuring that the search for truth is not 
“impaired by the loss of evidence, whether by death 
or disappearance of witnesses, fading memories, [or] 
disappearance of documents.” Id. “[T]he length of the 
period allowed for instituting suit inevitably reflects 
[the legislature’s] value judgment concerning the 
point  at which the interests in favor of protecting 
valid claims are outweighed by the interests in pro-
hibiting the prosecution of stale ones.” Johnson v. 
Ry. Exp. Agency, Inc., 421 U.S. 454, 463-64 (1975).  

2. While a court may “toll” the statute of limita-
tions for a period of time in certain circumstances 
where the facts and principles of equity support toll-
ing, equitable tolling is supposed to be “a rare reme-
dy to be applied in unusual circumstances, not a 
cure-all for an entirely common state of affairs.” Wal-
lace v. Kato, 549 U.S. 384, 396 (2007); see also Rotel-
la v. Wood, 528 U.S. 549, 561 (2000) (describing the 
tolling of a statute of limitations “as the exception, 
not the rule”); Gabelli v. S.E.C., 133 S.Ct. 1216, 1224 
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(2013) (same). “[A]ny invocation of equity to relieve 
the strict application of a statute of limitations must 
be guarded and infrequent, lest circumstances of in-
dividualized hardship supplant the rules of clearly 
drafted statutes.” Harris v. Hutchinson, 209 F.3d 
325, 330 (4th Cir. 2000); Chao v. Va. Dep’t of 
Transp., 291 F.3d 276, 283 (4th Cir. 2002) (same). 

In American Pipe & Const. Co. v. Utah, 414 U.S. 
538, 552-54 (1974), this Court held that: (1) the 
commencement of a class action for alleged viola-
tions of the Sherman Act tolled the statutory limita-
tions period for the Sherman Act claims of all mem-
bers of the putative class until such time as the dis-
trict court ruled that the putative class failed to sat-
isfy Rule 23(a)’s numerosity requirement; and 
(2) after the denial of class certification, members of 
the failed plaintiff class could intervene in the action 
to assert their individual Sherman Act claims.  

The Court’s decision was based on precedents ap-
plying the federal common-law doctrine of equitable 
tolling, the Court’s assessment of the text and pur-
poses of the Sherman Act’s statute of limitations, 
and the specific history of the class action (which 
failed for lack of numerosity). Id. at 558-59 (citing 
Burnett v. N.Y. Cent. R.R. Co., 380 U.S. 424 (1965) 
(tolling based on a reasonable mistake in venue), 
Glus v. Brooklyn E. Dist. Terminal, 359 U.S. 231 
(1959) (tolling based on a defendant’s fraudulent in-
ducement), and Holmberg v. Armbrecht, 327 U.S. 
392 (1946) (tolling based on a defendant’s fraudulent 
concealment)).  

In the words of the Court, limited tolling to allow 
approximately 60 members of the failed plaintiff 
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class to intervene and assert their individual Sher-
man Act claims was compatible “with the functional 
operation of the [Sherman Act’s] statute of limita-
tions” and “consonant with the [Sherman Act’s] leg-
islative scheme.” Id. at 554, 557-58. The Court noted 
that a “contrary” rule would not actually “promote 
the purposes of the [Act’s] statute of limitations, but 
would instead “induce[]” “[p]otential class members” 
to file “protective motions” to intervene or to join in 
the event that the putative class was found uncerti-
fiable. Id. at 553, 555. 

In a concurring opinion, Justice Blackmun wrote 
specifically to emphasize that tolling was permitted 
only because it was compatible with the ordinary op-
eration and effect of the Sherman Act’s statute of 
limitations and because “the defendant will not be 
prejudiced by later intervention” of a limited number 
of individuals asserting their personal claims. Id. at 
561-62 (Blackmun, J., concurring). Justice Blackmun 
further cautioned that, the Court’s decision “must 
not be regarded as an encouragement to lawyers … 
to frame their pleadings as a class action, intention-
ally, to attract and save members of the purported 
class who have slept on their rights.” Id. at 561. No 
member of the Court disagreed with these caution-
ary points. 

Nine years later, in Crown, Cork & Seal Co. v. 
Parker, 462 U.S. at 346-47, the Court considered 
whether members of a failed plaintiff class could 
commence their own “individual” Title VII actions, 
based on the American Pipe tolling rule, following a 
district court decision holding that that the putative 
plaintiff class was not sufficiently numerous and the 
proposed class representative was inadequate and 
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did not have typical claims. In ruling that the stat-
ute of limitations was tolled and that members of the 
failed plaintiff class could commence their own indi-
vidual Title VII actions, the Court again was careful 
to describe its holding narrowly as permitting only 
“individual” actions. Id. at 350-53. 

Justice Powell, joined by Justices Rehnquist and 
O’Connor, specifically reiterated that tolling was 
permissible only because it was compatible with the 
ordinary operation and effect of Title VII’s statute of 
limitations and because the defendant would not be 
prejudiced by the later individual actions and that 
the American Pipe rule should not “‘be regarded as 
an encouragement to lawyers … to frame their 
pleadings as a class action, intentionally, to attract 
and save members of the purported class who have 
slept on their rights.’” Id. at 354-55 (Powell, J., con-
curring) (quoting Am. Pipe, 414 U.S. at 561-62 
(Blackmun, J., concurring)). Once again, no member 
of the Court disagreed. 

In sum, this Court has endorsed the equitable 
tolling of a federal statute of limitations based on the 
pendency of a class action only twice—in American 
Pipe and Crown, Cork & Seal. In each case, tolling 
was permitted only after a court ruled that the puta-
tive class did not satisfy Rule 23 and was permitted 
only to allow a member of the failed class to assert 
individual claims that otherwise would have been 
time-barred. And, in each case, the Court empha-
sized the extraordinary nature of the equitable relief 
being provided to the individual and warned lawyers 
not “to frame their pleadings as a class action, inten-
tionally, to attract and save members of the purport-
ed class who have slept on their rights.’” In the years 
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since Crown, Cork & Seal, the Court has never revis-
ited the subject, much less approved an extension of 
American Pipe and Crown, Cork & Seal beyond their 
specific procedural circumstances. To the contrary, 
when the Court has spoken of the American Pipe 
tolling rule, it repeatedly has confirmed that the rule 
only permits putative class members to assert an 
“individual claim” following the denial or decertifica-
tion of a plaintiff class. Smith v. Bayer Corp., 131 
S.Ct. 2368, 2379 n.10 (2011). 

3. Despite this Court’s warnings, the class-action 
bar has fought vigorously—and largely unsuccessful-
ly—to extend American Pipe and Crown, Cork & 
Seal beyond the limits of those narrow precedents. 
For example, courts have been urged to hold that the 
filing of a class action asserting one set of claims 
tolls the statute of limitations applicable to other 
claims allegedly arise from the same transactions or 
occurrences.2 Courts also have been urged to hold 

                                            
2 See, e.g., Zarecor v. Morgan Keegan & Co., Inc., 801 F.3d 882, 
888 (8th Cir. 2015) (“American Pipe tolling should be limited to 
claims filed in a later action that are the same as those pleaded 
in the putative class action.”); Williams v. Boeing Co., 517 F.3d 
1120, 1136 (9th Cir. 2008) (same); Raie v. Cheminova, Inc., 336 
F.3d 1278, 1283 (11th Cir. 2003) (per curiam) (same where 
plaintiff claimed tolling of wrongful death claims based on prior 
putative class action asserting product liability claims); Weston 
v. AmeriBank, 265 F.3d 366, 368–69 (6th Cir. 2001) (same); In 
re Vertrue Mktg. and Sales Practices Litig., 712 F.Supp.2d 703, 
718-19 (N.D. Ohio 2010) (same); Hutton v. Deutsche Bank, 541 
F.Supp.2d 1166, 1172 (D. Kan. 2008) (tolling under American 
Pipe is only available for the same claims asserted in the previ-
ous case); Spann v. Cmty. Bank of N. Va., No. 03-C-7022, 2004 
WL 691785, at *6 (N.D. Ill. March 30, 2004) (“[T]he Davis com-
plaint only tolled the statute of limitations as to those claims 
actually alleged against [defendant] in the Davis action.”); 
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that the filing of a class action against one defendant 
or group of defendants tolls the statute of limitations 
as to other potential defendants who had actual or 
constructive notice of the initial class action.3  

Those rejected expansions of tolling, however, 
pale in comparison to the what the Sixth Circuit al-
lowed here—decades-long tolling through allowance 
of multiple, successive class actions. The class-action 
bar has argued for years that, after a ruling denying 
or decertifying a plaintiff class, putative members of 
the rejected class should be allowed to file actions 
asserting, not only their individual claims, but also 
the claims of others members of the failed plaintiff 
class whose claims would yet again be preserved 

                                                                                         
Stutz v. Minn. Mining Mfg. Co., 947 F.Supp. 399, 404 n.2 (S.D. 
Ind. 1996) (“For the legal fiction of tolling to be equitable to the 
defendant, the claims ... must be identical.”); cf. Johnson, 421 
U.S. at 467 (noting that “the tolling effect given to the timely 
prior filings in American Pipe … depended heavily on the fact 
that those filings involved exactly the same cause of action sub-
sequently asserted”). 

3 See, e.g., Guy v. Lexington-Fayette Urban Cnty. Gov’t, 488 Fed. 
App’x 9 (6th Cir. 2012) (“[T]olling of limitations periods against 
a defendant by a class action would not apply to a subsequent 
action against a different defendant, even if the claims arise 
out of the same or a similar transaction.”); Wyser-Pratte Mgmt. 
Co., Inc. v. Telxon Corp., 413 F.3d 553, 567 (6th Cir. 2005) 
(American Pipe does not support the tolling of a limitations pe-
riod with respect to claims against a person not named as a 
defendant in the class action); Arneil v. Ramsey, 550 F.2d 774, 
782 n.10 (2d Cir. 1977) (same); Baker v. Aegis Wholesale Corp., 
No. C-09-5280, 2010 WL 2853915, *5 (N.D. Cal. July 21, 2010) 
(rejecting argument “that equitable tolling should be applied to 
a plaintiff's subsequent claims based on the pendency of an ear-
lier filed action that was never brought against the later de-
fendant”).  



 
 
 
 
 
 

11 
 
during the pendency of the new class action. Prior to 
the Sixth Circuit’s decision in this case, the courts of 
appeals universally rejected such “piggybacking” or 
“stacking” of successive class actions in situations 
(like those present here) where a court had ruled 
that the putative plaintiff class could not be certified 
because of a defect inherent in the class itself, such 
as lack of numerosity or commonality. See Salazar-
Calderon v. Presidio Valley Farmers Ass’n, 765 F.2d 
1334, 1351 (5th Cir. 1985) (extending American Pipe 
to permit putative class members to “piggyback one 
class action onto another” would allow plaintiffs and 
their lawyers to toll a statute of limitations “indefi-
nitely” and lead to “abuse” of the class action device); 
Korwek v. Hunt, 827 F.2d 874, 879 (2d Cir. 1987) 
(extending American Pipe to permit putative mem-
bers of a failed class action to bring a successive 
class action would be “inimical” to the traditional op-
eration of statutes of limitation and lead to abuse of 
the class action device); Robbin v. Fluor Corp., 835 
F.2d 213, 214 (9th Cir. 1987) (same); Andrews v. Orr, 
851 F.2d 146, 149 (6th Cir. 1988) (same); Basch v. 
Ground Round, Inc., 139 F.3d 6, 11 (1st Cir. 1998) 
(same); Yang v. Odom, 392 F.3d 97, 104-08 (3d Cir. 
2004) (same); Angles v. Dollar Tree Stores, Inc., 494 
F. App’x 326, 331 & n.10 (4th Cir. 2012) (same); 
Ewing Indus. v. Bob Wines Nursery, Inc., 795 F.3d 
1324, 1327-28 (11th Cir. 2015) (same).4 

                                            
4 A few cases have allowed putative members to bring succes-
sive class actions, notwithstanding the statute of limitations, 
where the original lead plaintiff was inadequate to represent 
that putative class, or where subject matter jurisdiction was 
lost prior to appellate review of a certified plaintiff class. See 
Yang, 392 F.3d at 112 (inadequate class representative of ini-
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4. The Sixth Circuit’s decision in this case is the 
first federal appellate decision to condone the filing 
of a successive class action outside the applicable 
statutory limitations period and despite a definitive 
ruling that the proposed plaintiff class may not be 
certified because of a defect inherent in the class it-
self. See, e.g., Pet. App. 30a-31a. 

The Sixth Circuit’s decision warrants review be-
cause it subverts congressional control over the tim-
ing of private causes of action by dramatically ex-
panding the American Pipe tolling rule to embrace 
entire classes of plaintiffs. In Title VII, Congress 
placed very strict temporal limitations on private 
rights of action and mandated that potential plain-
tiffs follow specific procedures and bring actions to 
redress alleged violations of Title VII within a cer-
tain number of days, rather than months or years. 
See Mohasco Corp. v. Silver, 447 U.S. 807 (1980); 
Del. State Coll. v. Ricks, 449 U.S. 250 (1980). The 
short deadline for filing a private action reflects 
Congress’s determination that Title VII claims ordi-
narily should be brought quickly or not at all—a 

                                                                                         
tial class action); Sawyer v. Atlas Heating & Sheet Metal Works, 
Inc., 642 F.3d 560, 563 (7th Cir. 2011) (initial class action vol-
untarily dismissed); In re Vertrue Inc. Mktg. & Sales Practices 
Litig., 719 F.3d 474, 477-78 (6th Cir. 2013) (initial class action 
dismissed due to lead plaintiff’s lack of standing); Catholic So-
cial Servs., Inc. v. I.N.S., 232 F.3d 1139, 1149 (9th Cir. 2000) 
(en banc) (initial class action dismissed after enactment of ju-
risdiction-stripping statute). None of those defects, however, 
were inherent in the classes that had been proposed. Until this 
case, it had been settled that American Pipe did not toll a stat-
ute of limitations for successive class actions where the puta-
tive plaintiff class suffered an inherent defect, such as lack of 
numerosity or commonality. 
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quintessential legislative judgment that balances the 
competing interests of employees, employers, courts, 
and the general public in the specific context of em-
ployment discrimination. 

The Sixth Circuit’s decision in this case is neither 
compatible with the “functional operation of [Title 
VII’s] statute of limitations” nor “consonant with” 
the general “legislative scheme” enacted by Con-
gress. Am. Pipe, 414 U.S. at 554, 557-58. The rele-
vant statute of limitations in this case required the 
plaintiffs to initiate complaint procedures for alleged 
violations of Title VII within 180 or 300 days of the 
alleged acts of discrimination, but, in this case, 
Plaintiffs now seek to assert claims for themselves 
and thousands of absent individuals for conduct da-
ting back to December 26, 1998. Pet. 126a 
(Compl. ¶6). Thus, under the Sixth Circuit’s decision, 
the statutory limitations period that applies to Title 
VII claims of countless individuals may be tolled for 
decades by the filing of successive class actions. See 
Pet. App. 28a (“These substantive claims are within 
the scope of those asserted by the nationwide class in 
Dukes, and Wal-Mart had notice of them”). All plain-
tiffs’ lawyers need to do to continue the tolling is file 
revised class action complaints in seriatim with new 
class representatives under a different subsection of 
Rule 23(b) or with revised class or subclass allega-
tions. See Pet. App. 24a, 29a. 

Furthermore, if the Sixth Circuit’s decision is al-
lowed to take root, it is likely to cause mischief in a 
wide variety of cases where Congress has imposed a 
specific statute of limitations that stands in the way 
of plaintiffs’ pursuit of class-wide relief. Nothing lim-
its the Sixth Circuit’s decision to actions arising un-
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der Title VII; plaintiffs’ lawyers routinely assert 
American Pipe tolling whenever class actions have 
been filed based on federal law. See, e.g., Salazar-
Calderon, 765 F.2d at 1351 (violations of the Federal 
Labor Contractor Registration Act); Korwek, 827 
F.2d at 879 (federal antitrust violations); Robbin, 
835 F.2d at 214 (federal securities violations); Basch, 
139 F.3d at 11 (violations of the Age Discrimination 
in Employment Act); Sawyer, 642 F.3d at 563 (viola-
tions of the Telephone Consumer Protection Act); 
Vertrue, 719 F.3d at 478 (Electronic Funds Transfer 
Act); In re Cmty. Bank of N. Va. Mortg. Lending 
Practices Litig., 795 F.3d 380, 409 (3d Cir. 2015) 
(Truth In Lending Act violations). 

Nothing in American Pipe or Crown, Cork & Seal 
supports such a sweeping usurpation of congression-
al power to control the timing of private actions to 
enforce alleged violations of federal law. Courts must 
enforce statutes of limitations, not abet efforts to cir-
cumvent and nullify them. This Court’s intervention 
is needed to restore the “carefully crafted parame-
ters” of American Pipe and Crown, Cork & Seal and 
ensure that statutes of limitations governing the 
claims of putative class members are interpreted and 
applied in a manner that is reasonable, predictable, 
and consistent with the traditional purposes of stat-
utes of limitations. 

II. The Sixth Circuit’s Decision Will 
Burden Courts, Impair Business And 
Commerce, And Undermine Public 
Confidence In The Judicial System. 

The question presented in Wal-Mart’s petition is 
not only of great legal significance but also great 
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practical importance. If the Sixth Circuit’s decision 
is not reviewed by the Court, it will burden federal 
courts, impair business and commerce, and under-
mine public confidence in the integrity and efficiency 
of the judicial system. 

1. The tolling rule articulated in American Pipe 
and Crown, Cork & Seal was adopted in part to 
avoid the filing of a “multiplicity” of purely “protec-
tive” complaints or motions to intervene by individu-
al class members who did not wish to represent any 
group or assert the legal claims of others but who 
simply wished to preserve their personal claims. Am. 
Pipe, 414 U.S. at 551, 553-54; Crown, Cork & Seal, 
462 U.S. at 350-51. That was never a threat here. 

The Sixth Circuit’s decision cannot be justified on 
this ground. Contra Pet. App. 31a. The decision does 
not avoid the filing of any purely “protective” com-
plaint or motion to intervene by absent members of a 
putative class. To the contrary, the Sixth Circuit’s 
decision encourages would-be class representatives to 
delay for years and even decades in bringing multi-
ple class actions based on alternative and competing 
class and subclass allegations, in succession, in dif-
ferent fora, long after the statute of limitations has 
run. Such a piecemeal approach to class litigation 
over years and decades is anything but efficient.  

Those who are interested in asserting claims on 
behalf of identical or related classes of non-parties 
should not be permitted to lie in the weeds for years. 
They should be expected to act diligently and zeal-
ously on behalf of the class that they seek to repre-
sent. In other words, they should be required to come 
forward within the applicable statutory limitations 
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period, so that their alternative and competing class 
actions can be coordinated and adjudicated in a fair 
and efficient way. 

2. In American Pipe and Crown, Cork & Seal, 
the Court recognized that statues of limitations are 
enacted, in part, to ensure that defendants receive 
adequate notice of the “subject matter” of the pro-
spective litigation, the “size” of the litigation, and the 
“number” and “generic identities” of those who might 
participate in a judgment and thus are able to pre-
pare an adequate defense. Am. Pipe, 414 U.S. at 555; 
Crown, Cork & Seal, 462 U.S. at 352. 

The Sixth Circuit’s decision in this case flouts 
this notice principle. The decision simply assumes 
that once a defendant has received notice of the po-
tential claims of a putative class, the defendant 
knows everything it needs to know to defend itself 
against every possible permutation of that class ac-
tion. See Pet. App. 12a, 28a. 

This assumption is demonstrably wrong. Many 
class actions fail precisely because the proposed class 
definition is inadequate and does not allow the de-
fendant (or the court) to ascertain who is and is not 
within the proposed plaintiff class. E.g., Carrera v. 
Bayer Corp., 727 F.3d 300, 312 (3d Cir. 2013) (vacat-
ing a class certification order because the class 
members were not ascertainable); Adashunas v. Ne-
gley, 626 F.2d 600, 603-05 (7th Cir. 1980) (same); . 
Furthermore, even when the original class definition 
does provide the defendant with the information 
necessary to estimate the “size” of the litigation and 
the “number” and “generic identities” of those who 
might participate in a judgment, the original class 
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definition tells the defendant nothing about the size 
and structure of all possible alternative class actions 
that could be brought in the future. See, e.g., Wal-
Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 255-56 
(2011) (plaintiffs “identified no ‘specific employment 
practice’—much less one that ties all their 1.5 mil-
lion claims together”). Thus, in a real sense, the de-
fendant is in the dark about its potential exposure in 
successive class actions that may be filed 10, 15, or 
20 years down the road. 

Such uncertainty impairs business and commerce 
by making it impossible for defendants to make rea-
sonable business judgments concerning potential lit-
igation costs and liabilities. Cf. McCann v. Hy-Vee, 
Inc., 663 F.3d 926, 930 (7th Cir. 2011) (“[B]usiness 
planning is impeded by contingent liabilities that 
linger indefinitely.”). 

3. Finally, if the claims of putative class mem-
bers are tolled for 10, 15, or 20 years based on the 
stacking of successive class actions, “the search for 
truth” will be “impaired by the loss of evidence, 
whether by death or disappearance of witnesses, fad-
ing memories, [or] disappearance of documents.” Ku-
brick, 444 U.S. at 117. Despite the best efforts of 
parties to preserve evidence, it becomes incredibly 
difficult, if not impossible, to reconstruct transac-
tions, events, decisions, or motives and determine 
“what actually happened” 10, 15, or 20 years after 
the fact. Ledbetter v. Goodyear Tire & Rubber Co., 
550 U.S. 618, 631-32 (2007). As this Court observed 
in Kubrick, 444 U.S. at 117, “the right to be free of 
stale claims in time comes to prevail over the right to 
prosecute them.” (internal quotations and citation 
omitted). 
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III. The Sixth Circuit’s Decision Encour-

ages Forum Shopping And Abuse Of 
The Class Action Device.  

Last, but certainly not least, the Court should in-
tervene because the Sixth Circuit’s decision creates a 
moral hazard in class action litigation. The decision 
actively discourages the class-action bar from inves-
tigating the adequacy of putative class representa-
tives before filing suit, defining putative classes 
carefully, and bringing only those class actions that 
could comport with the requirements of Rule 23. In-
deed, the decision gives plaintiffs’ lawyers powerful 
incentives to “frame their pleadings” in the broadest 
terms possible in order “to attract and save” the 
claims of thousands of individuals who generally are 
unaware that actions are being brought on their be-
half and are content to sleep on any hypothetical 
claims they might have. Am. Pipe, 414 U.S. at 561-
62 (Blackmun, J., concurring); Crown, Cork & Seal, 
462 U.S. at 354-55 (Powell, J., concurring).  

Under the Sixth Circuit’s decision, whenever one 
class action fails, plaintiffs’ lawyers can simply start 
over by filing a new class action, in a new forum, 
with a new representative, and with a revised set of 
class allegations. Should that effort still fail, they 
can repeat this trick over and over until they find a 
district judge who is willing to certify the class or 
they force the defendant into a lucrative settlement. 
Yang, 392 F.3d at 113-14 (Alito, J., concurring in 
part). Indeed that is precisely the strategy of the 
plaintiffs’ lawyers in this action.  

The Court should intervene, restore the “carefully 
crafted parameters” of American Pipe and Crown, 
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Cork & Seal, and stop such deliberate manipulation 
and abuse of the class action device.  

CONCLUSION 

Wal-Mart’s petition for a writ of certiorari should 
be granted. 

Respectfully submitted. 

 
HUGH F. YOUNG, JR.  
PRODUCT LIABILITY 
ADVISORY COUNCIL, INC. 
1850 Centennial Park 
Drive, Suite 510 
Reston, VA 20191 
(703) 264-5300 
 
Of Counsel 

 
DAVID J. BIRD 

Counsel of Record 
REED SMITH LLP 
225 Fifth Avenue 
Pittsburgh, PA 15222 
(412) 288-3131 
dbird@reedsmith.com 

 JAMES M. BECK 
REED SMITH LLP 
Three Logan Square 
1717 Arch Street,  
Suite 3100  
Philadelphia, PA  19103 
(215) 851-8168 
 

December 9, 2015 



 

 



 
 
 
 
 
 

1a 
 

  

CORPORATE MEMBERS OF 
THE PRODUCT LIABILITY ADVISORY 

COUNCIL, INC. 
AS OF DECEMBER 7, 2015 

3M 

Altec, Inc. 

Altria Client Services LLC 

Astec Industries 

Bayer Corporation 

BIC Corporation 

Biro Manufacturing Company, Inc. 

BMW of North America, LLC 

The Boeing Company 

Bombardier Recreational Products, Inc. 

Boston Scientific Corporation 

Bridgestone Americas, Inc. 

Bristol-Myers Squibb Company 

C. R. Bard, Inc. 

Caterpillar Inc. 

CC Industries, Inc. 

Celgene Corporation 

Chevron Corporation 

Cirrus Design Corporation 

Continental Tire the Americas LLC 

Cooper Tire & Rubber Company 

Crane Co. 
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Crown Cork & Seal Company, Inc. 

Crown Equipment Corporation 

Daimler Trucks North America LLC 

Deere & Company 

Delphi Automotive Systems 

Discount Tire 

The Dow Chemical Company 

E.I. duPont de Nemours and Company 

Eisai Inc. 

Emerson Electric Co. 

Endo Pharmaceuticals, Inc. 

Exxon Mobil Corporation 

FCA US LLC 

Ford Motor Company 

Fresenius Kabi USA, LLC 

General Electric Company 

Georgia-Pacific LLC 

GlaxoSmithKline 

The Goodyear Tire & Rubber Company 

Great Dane Limited Partnership 

Harley-Davidson Motor Company 

The Home Depot 

Honda North America, Inc. 

Hyundai Motor America 

Illinois Tool Works Inc. 
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Isuzu North America Corporation 

Jaguar Land Rover North America, LLC 

Jarden Corporation 

Johnson & Johnson 

Kawasaki Motors Corp., U.S.A. 

KBR, Inc. 

Kia Motors America, Inc. 

Kolcraft Enterprises, Inc. 

Lincoln Electric Company 

Magna International Inc. 

Mazak Corporation 

Mazda Motor of America, Inc. 

Medtronic, Inc. 

Merck & Co., Inc. 

Meritor WABCO 

Michelin North America, Inc. 

Microsoft Corporation 

Mine Safety Appliances Company 

Mitsubishi Motors North America, Inc. 

Mueller Water Products 

Novartis Pharmaceuticals Corporation 

Novo Nordisk, Inc. 

NuVasive, Inc. 

Pella Corporation 

Pfizer Inc. 
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Pirelli Tire, LLC 

Polaris Industries, Inc. 

Porsche Cars North America, Inc. 

RJ Reynolds Tobacco Company 

Robert Bosch LLC 

SABMiller Plc 

The Sherwin-Williams Company 

St. Jude Medical, Inc. 

Stanley Black & Decker, Inc. 

Stryker Corporation 

Subaru of America, Inc. 

Takeda Pharmaceuticals U.S.A., Inc. 

TAMKO Building Products, Inc. 

TASER International, Inc. 

Techtronic Industries North America, Inc. 

Teleflex Incorporated 

TK Holdings Inc. 

Toyota Motor Sales, USA, Inc. 

TRW Automotive 

U-Haul International 

Vermeer Manufacturing Company 

The Viking Corporation 

Volkswagen Group of America, Inc. 

Volvo Cars of North America, Inc. 

Wal-Mart Stores, Inc. 
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Western Digital Corporation 

Whirlpool Corporation 

Yamaha Motor Corporation, U.S.A. 

Yokohama Tire Corporation 

Zimmer Biomet 




