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 The Americans with Disabilities Act (“ADA”) 
is an iconic federal statute that deserves a uniform 
interpretation. Both the Petition and Respondent’s brief 
in opposition demonstrate that a serious and deep circuit 
split exists as to the proper causation standard applicable 
to ADA claims. In fact, Respondent’s brief acknowledges 
a multi-faceted split, with the circuits adopting four very 
different ADA causation standards. 

Unable to disclaim the circuit split, Respondent’s 
opposition instead argues that Petitioner has waived the 
question presented. The record clearly and quickly rebuts 
that contention: Petitioner has argued against the Tenth 
Circuit’s sole-cause standard at every stage in this case. 
Moreover, he advocated for a different causation standard 
in both the court of appeals and district court. No issue 
was forfeited; application of the proper ADA causation 
standard has been the central issue litigated throughout 
this matter.

Thus, this case presents an ideal opportunity for the 
Court to bring order to the chaos that has emerged in 
the courts of appeals by pronouncing a single causation 
standard for ADA claims. 

I. PETITIONER CONTINUOUSLY PRESERVED 
THE ISSUE PRESENTED AND ADVOCATED A 
STANDARD DIFFERENT FROM “SOLE CAUSE.”

Respondent is simply incorrect when it claims that 
Petitioner somehow forfeited review of the question 
presented. Instead, Petitioner consistently objected to 
the sole-cause standard, and he urged the application 
of a different standard in both the court of appeals and 
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district court. This case is perfectly positioned to address 
the clear circuit split presented in the Petition.

Respondent acknowledges that Petitioner has objected 
to the sole-cause standard throughout this case. Br. in 
Opp. 5. Petitioner objected in the district court to a sole-
cause standard for both the jury instruction and verdict 
form. Id.; see also Pet. App. 19a-21a. Moreover, this was 
Petitioner’s primary argument on appeal. Pet. App. 12a. 
The question presented to this Court was vetted fully 
below. Petitioner undoubtedly preserved this issue.

Sidestepping this fact, Respondent wrongly claims 
that Petitioner cannot urge a standard other than “sole 
cause” because he never articulated a standard to replace 
the sole-cause standard. This is simply untrue. Before the 
district court and the court of appeals, Petitioner urged 
the courts to apply a determining-factor test. Pet. App. 
12a (Tenth Circuit’s noting that Petitioner advocated 
a determining-factor standard); 19a (objecting at the 
district court’s jury instruction hearing to the sole-cause 
test and advancing the standard applied in Bones v. 
Honeywell Int’l, Inc., 366 F.3d 869, 878 (10th Cir. 2004), 
which asked whether “disability was a determining 
factor”). The Court can adopt the determining-factor 
standard, the but-for standard, or any other standard 
it believes is appropriate to displace the Tenth Circuit’s 
erroneous sole-cause standard.

This Court plainly has the ability to review the 
issue presented, which was argued in both the district 
and appellate courts and ruled upon by both courts. In 
claiming otherwise, Respondent not only misconstrues 
the record, but cites to inapposite case law. Respondent 
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relies upon this Court’s cases that refuse to rule upon 
issues that the lower courts had not decided. Br. in Opp. 
10 (citing, inter alia, Brumfi eld v. Cain, 135 S. Ct. 2269, 
2282 (2015); Meyer v. Holley, 537 U.S. 280, 291-92 (2003)). 
Here, of course, the court of appeals and the district court 
explicitly decided that the sole-cause standard must apply 
in this case. They also rejected Petitioner’s preferred 
causation standard. The issue is clearly appropriate for 
review.

The Court can—and should—review the Tenth 
Circuit’s repeated insistence that a sole-cause standard 
applies to ADA claims. This issue has been the central 
contention in this case, has been the main dispute between 
the parties, and has been ruled upon by the courts below. 
This case is an ideal vehicle to review the clear circuit split 
presented in the Petition.

II. RESPONDENT ADMITS A WIDE-RANGING 
CIRCUIT SPLIT CONCERNING THE ADA’S 
CAUSATION STANDARD.

The Petition highlighted the clear and well-entrenched 
circuit split concerning the ADA’s causation standard. 
Respondent’s brief in opposition does not dispute 
the disagreement among the circuits. Br. in Opp. 14 
(admitting there is “very little agreement among the 
circuits regarding the proper causation standard”). In 
fact, Respondent demonstrates that the circuit courts’ 
application of differing causation standards is even more 
multi-faceted than the Petition acknowledged. 

According to the Respondent, the various circuits 
apply four different causation standards to claims brought 
under Title II of the ADA:
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• Substantial factor (Second Circuit)

• But-for causation (Third and Seventh Circuits)

• Motivating factor (Fourth, Fifth, and Ninth 
Circuits)

• Sole cause (Sixth and Tenth Circuits) 

Br. in Opp. 14-15 (citing cases).

Moreover, the remaining circuits (the First, Eighth, 
Eleventh, and District of Columbia Circuits) have adopted 
the motivating-factor and but-for tests—not the sole-cause 
standard—for ADA claims. Id. at 14-15; see also Pet. 8-9 
& n.3 (citing cases). (This discussion omits the Federal 
Circuit, which does not adjudicate ADA claims due to 
its limited jurisdiction.) While the cases in those circuits 
involved claims under Title I of the ADA, the Petition 
addressed why there is no reason that the causation 
standards should differ under Titles I and II of the 
ADA. Pet. 8 n.3. Indeed, Respondent has not offered any 
explanation as to why a different standard should apply 
to claims asserted under either of these Titles.

The only disagreement among the parties is whether 
the Sixth Circuit has rejected the sole-cause standard for 
ADA Title II claims. Respondent incorrectly asserts that 
the Sixth Circuit’s former sole-cause standard survives 
for Title II claims after Lewis v. Humboldt Acquisition 
Corp., Inc., 681 F.3d 312 (6th Cir. 2012) (en banc). See 
Br. in Opp. 12-13. Judge Sutton’s opinion for the Sixth 
Circuit en banc majority repudiated that court’s “ADA 
jurisprudence”—not cabined to Title I claims—to the 
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extent that the court of appeals previously imposed a 
sole-cause standard. Lewis, 681 F.3d at 314.* Regardless, 
Respondent acknowledges that at least all federal courts 
of appeals except for the Sixth and Tenth Circuits have 
adopted a patchwork of varying causation standards other 
than “sole cause.”

The parties thus agree that there is a signifi cant 
and multi-faceted split among the circuits concerning 
the ADA’s causation standard. This case presents a 
perfect vehicle to address the split and create uniformity 
throughout the country for this important federal law. 

* In rejecting a sole-cause standard, the Sixth Circuit relied 
in part upon the text of Title II. Id. at 315. Ultimately, all sixteen 
Sixth Circuit judges rejected the sole-cause standard, and the 
majority adopted a but-for causation standard. Id. at 321; see also 
Jones v. Lacey, Case No. 14-cv-10384, 2015 U.S. Dist. LEXIS 
72901, *37 (E.D. Mich. June 5, 2015) (suggesting that Lewis 
requires application of a but-for causation standard in Title II 
cases).
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CONCLUSION

The Petition for a Writ of Certiorari should be granted. 
The Court may also wish to consider summary reversal.

    Respectfully submitted,

ADAM B. WOLF

Counsel of Record
TRACEY B. COWAN

PEIFFER ROSCA WOLF ABDULLAH 
CARR & KANE, A PROFESSIONAL 
LAW CORPORATION

Four Embarcadero Center
Suite 1400
San Francisco, California 94111
(415) 766-3545
awolf@prwlegal.com

DANIEL J. CARR

PEIFFER ROSCA WOLF ABDULLAH 
CARR & KANE, A PROFESSIONAL 
LAW CORPORATION

201 St. Charles Avenue, Suite 4610
New Orleans, Louisiana 70170
(504) 586-5270

J. SPENCER BRYAN

STEVEN J. TERRILL

BRYAN & TERRILL LAW, PLLC
Nine East Fourth Street, Suite 307
Tulsa, Oklahoma 74103
(918) 935-2777

Counsel for Petitioner



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




