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QUESTION PRESENTED 

Whether the Fifth Circuit's re-endorsement of the 
University of Texas at Austin's use of racial 
preferences in undergraduate admissions decisions 
can be sustained under this Court's decisions 
interpreting the Equal Protection Clause of the 
Fourteenth Amendment, including Fisher v. 
University of Texas at Austin, 133 S. Ct. 2411 (2013). 
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SUMMARY OF THE ARGUMENT 

This brief will not focus on the specifics of the 
University of Texas at Austin program. Instead, it 
will speak to affirmative action programs generally. 
The brief focuses upon blacks as racial minorities 
because that is her perspective. The arguments 
made herein may apply in whole or in part to other 
groups. 

Affirmative action programs should be 
considered in historical perspective. While early 
affirmative action for whites was relatively 
noncontroversial, efforts to provide affirmative 
action to blacks have always met with resistance. 

Blacks who are the descendants of slaves 
and/or those who family histories involve 
immigration but date back to segregation have 
overlapping and important family histories. These 
histories must be considered in affirmative action 
policies. There is also no reason why the percentage 
of foreign students among affirmative action 
applicants should be significantly greater than the 
percentage of them among other applicants. 

Modern approaches to affirmative action are 
flawed in two other ways. First, they merge two 
different concepts: an applicant's status (e.g., "race") 
and an applicant's perspective. The Court can 
improve these programs by using the lessons of 
social psychology. First, as to status, social 
psychology affirms that absent unusual power, 
minority groups of any ilk are subject to 
disadvantage merely because they are minority 
groups. The more visible the minority group, the 
more likely the group member will be overtly 
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1660), p. 447. But the English also took gentler 
approaches. The colony of Georgia was founded to 
provide a way for the perpetually poor in England to 
gain solid economic footing. See Charter of Georgia, 
1732; see also London, Oct. 2, American Weekly 
Mercury, January 22-29, 1733, 3 (noting "about fifty 
more poor men, women and children embarked at 
Rotherhith for Georgia.") Significantly, the Georgia 
Act was not designed. as a redistribution of wealth 
scheme vis a vis whites. It dealt with a habitual 
problem for these persons faced: habitual poverty. 

Numerous royal ''bounty'' acts invited people 
to "settle" land in "America," though it was already 
occupied by Indians." The primary goal was 
westward expansion and security from Indian 
attacks, but lower classes of whites benefitted. If 
claimants occupied land and farmed it for a period of 
years, they could receive title to it. Mter slavery 
emerged as a chief labor source, such bounty acts 
began to expressly limit such privileges by race. So it 
was with the 1850 Oregon statute later made famous 
in Maynard v. Hill125 U.S. 190 (1888). Oregon Land 
Donation Law, 9 Stat. 496 (1850). See also generally, 
Philip Rubio, A History of Affirmative Action, 1619-
2000 (2001); Ira Katznelson, When Affirmative Action 
Was White (2005). 

Poor whites also were considered of a higher 
social status than persons of color, slave or free. 
Indeed, in 1614, before the first black slaves landed 
in the continental British colonies, Captain John 
Smith of Virginia wrote "For Affrica, had not the 
industrious Portugales ranged her unknowne parts, 
who would have fought for wealth among those fryed 
Regions of blacke brutish Negers, where 
notwithstanding all the wealth and admirable 
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adventures and endeavours more than 140 yeares, 
they knowe not one third of those black habitations." 
Smith, N, 208. Such notions underlie Justice 
Taney's assertions in Dred Scott v. Sandford, 60 U.S. 
393 (1857), i.e., that those of African blood could 
never be citizens and were inherently inferior. And 
in 1857, Senator A.G. Brown scoffed at abolitionist 
hopes for a coalition between poor whites and blacks, 
opining ''They may have no pecuniary interest in 
slavery, but they have a social interest at stake that 
is worth more to them than all the wealth of all the 
Indies." Remarks of Sen. A.G. Brown (MS), Cong. 
Globe, 34th Cong., 3rd Sess., 94 (1857). Compare 
Cheryl Harris, Whiteness as Property, 105 Harv. L. 
Rev. 1707 (1993). 

Whites who received free land through bounty 
act, including lower class ones, could lease or buy 
slaves. Compare Comments of Mr. Hunter (\!A), 36th 
Cong., 1st Sess., Cong. Globe, 1632 (1860) 
(differentiating the white poor and saying that "even 
the nonslaveholder has the use of slave labor; that 
he hired just as he rented land.") In 1638, the British 
authorized Providence Island (e.g., Rhode Island) to 
purchase slaves and stated ''The surplusage may be 
sold to the poor men who have served their 
apprenticeship." Letter From The Company Of 
Providence Island To Capt. Nat, Butler, Governor, 
British Nat'l Archives Ref. CO 12411, P. 126, 
Calendar Ref. Item 1356, Vol 1 (1574-1660), P. 278-
279, July 3, 1638. A 1638 Letter Notes That Negroes 
Are To Work Double. Letter From The Company Of 
Providence Island To The Governor And Council, 
British Nat'l Archives. Cat. Ref. No. CO 124/1, Pp. 
123-25, Calendar Ref. No. Item 1355, Vol 1 (1574-
1660), Pp. 277-278 July 3, 1638. 
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Apart from a labor source, indentured 
servitude served another role. It was also the 
primary form of career education for the average 
person in England and in the colonies. On the wave 
of affirmative action, in America, indentured 
servitude for the poor was transformed. In 1782, 
Benjamin Franklin encouraged parents abroad to 
send their children to America as indentured 
servants. He said American business owners were so 
desperate for servants they sometimes offered 
payment to parents (unlike England where parents 
usually paid the master). Thus, he opined that in 
America "it is easy for poor Families to get their 
Children instructed." He also recorded the success of 
indentured servants in obtaining legal protections 
including review of contracts by the courts. 
Benjamin Franklin, Information to Those Who 
Would Remove to America, Sept. 1782 in Albert 
Henry Smyth, The Writings of Benjamin Franklin 
603-05 (1906). Although there were some free black 
indentured servants, the overwhelming numbers 
were white. Of course, Franklin's comments came 
before the Civil War devastated the Southern 
economy. 

The subsequent stages of affirmative action 
included efforts to help racial minorities. But in 
contrast to efforts to aid the white poor, efforts to 
assist racial minorities, and especially blacks, have 
consistently met with strong and highly organized 
resistance. When some argued for blacks to be given 
access to property in the new territory of Texas 
precisely so that they could be segregated away from 
whites, there was opposition. Remarks of Mr. 
Doolittle, Gong. Globe, 36th Cong., 1st Sess. 1632 
(1860). Efforts to assist blacks after the Civil War 
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were getting into colleges, but that descendant 
blacks were not. The proportions that foreign 
students represented among those designated ''racial 
minorities" was dramatically higher than that which 
foreign students represented to the larger 
admissions pool. Such students were also often in 
the majority in their home countries and some also 
had higher socioeconomic backgrounds and family 
educations than some blacks (and some whites) 
against whom they competed. Brown at 9. Other 
scholars also have written about this trend. See also 
Douglas S. Massey, et al., The Source of the River: 
The Social Origins of Freshmen at America~ 
Selective Colleges and Universities (2003); Douglas 
Massey, Margarita Mooney, and Kimberly Torres, 
Black Immigrant and Native College Students, 113 
American J. on Educ. 243 (2007). See also Brown, 
supra, at 7-8. The issue was raised in newspapers 
and magazines. E.g., Ronald Roach, Drawing Upon 
the Diaspora, Diverse Issues in Higher Educ. 
(August 25, 2005); Rimer and Arenson, supra; As 
Black Immigrants Collect College Degrees is 
Affirmative Action Losing Direction? Baltimore Sun, 
March 20, 2007. 

The descendants of slaves are not immigrants. 
They did not come here voluntarily. They did not 
come to seek a better life. They did not enter the 
country as families nor could they retain ties to 
families once they arrived. The only language tie 
they have is English. Although they had different 
African languages when they arrived, they were 
forced by slavery to abandon those languages. 
Unlike immigrant groups, then, they cannot point to 
another country of family origin. In other words, the 
slaves and their descendants are quintessentially a 
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Shakespeare's Othello, written before the 
establishment of the first continental colony in 
Virginia, establishes that race was noticed. William 
Shakespeare, Othello, Act 3, Scene 3 ("cursed fate 
that gave thee to the Moor''.) Thus, noting the 
interracial relationship between Othello and 
Desdemona, his white wife, !ago tells Desdemona's 
father Brabantio "Even now, now, very now, an old 
black ram Is tupping your white ewe." Shakespeare, 
Othello, Scene 1, Act. 1. 

The Portuguese are recollected as being the 
first white Europeans to establish an "official" 
presence in Mrica. E.g., Franklin at 45; see also 
discussion of Captain John Smith, supra, at 5. 
Relations between Europeans and tribes in Mrica 
involved both trading relationships and war. See 
London, February 27, April 30-May 7, 1724, 2 
(referring to "natives of the Kingdom of Angola" 
attacking and destroying a Portuguese fort there); 
Bristol, Feb. 12, Boston Newsletter, April 15-13, 
1722 (reporting "Portuguieze [sic] and Natives of 
Gabends ... at War); London, August 20, New 
England Weekly Journal, ("Eastern Coast of Mrica . 
. . re-taken by Natives" which Place had long been 
possessed by the Portugueze" [sic]). A race-based 
slave trade in Negro slaves emerged out of this 
context. 

Scholars have debated how much slavery was 
the result of the cooperation of some Mricans (and 
clearly some was) and how many slaves were taken 
as a direct result of conquest. But the very question 
of whether "Africans" helped with slavery ignores 
the context in which slavery emerged. Those 
"Africans" did not see their entire continent as a 
single group. Instead, they identified by the tribes 
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and families to which they belonged. The practice of 
pitting one nation-tribe against another was a 
common war practice. Compare, New York, 
September 19, Boston News-letter, September 1-8, 
1712, 2 and New-York, February 23, Boston 
Newsletter, March 2-9, 1712, 2 (both articles 
discussing South Carolina authorities engaging 
South Carolina Indians to assist them in taking on 
North Carolina Indians alleged to have killed North 
Carolina colonists). 

As early as the 1500s, the Spanish held Negro 
slaves in Florida, Puerto Rico and South Carolina 
and other locations that later became a part of the 
United States, not to mention numerous Caribbean 
and Central American countries. See, e.g., Luis A. 
Figueroa, Sugar, Slavery and Freedom in Nineteenth 
Century Puerto Rico (2005); From the New York 
Evangelist, Slavery in a Spanish Colony, The 
Emancipator, and Journal of Public Morals, April14, 
1835, 1. However, the continental British colonies 
first became involved in the slave trade in 1619. In 
1626, Captain John Smith, in his historical record 
The Generall Historie of Virginia, New England and 
the Summer Isles, retrospectively noted the landing 
of a Dutch ship in Virginia. Smith wrote, "About the 
last of August came in a Dutch man of warre that 
sold us twenty Negars .... " John Smith, The 
Generall Historie of Virginia (1626), (Book IV, 126, 
recounting sale). (Smith was probably relying upon 
the account of John Rolfe who had also recorded the 
incident in letters.) Later sources point to the same 
incident as the start of British continental colonial 
involvement but designate the year as 1620. These 
sources also vary on the number of slaves. E.g., 75 
Niles' Nat'l Reg. 33 (1849) (''The frrst slaves 
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first. He noted, "The contempt we have been taught 
to entertain for the blacks makes us fancy many 
things that are founded neither in reason or 
experience; and an unwillingness to part with 
property of so valuable a kind will furnish a 
thousand arguments to show the impracticability or 
pernicious tendency of a scheme which requires such 
a sacrifice." Letter from Alexander Hamilton to John 
Jay, March 14, 1779. 

Despite their legal status as property, the 
slaves were, in fact, human beings. Even after 
states and the United States prohibited slave 
importation, their numbers grew. By the time of the 
first census in 1790, they were almost 700,000. By 
1860, they had swelled to almost four million. U.S. 
Census, A Century of Population Growth from the 
First Census of the United States to the Twelfth, 
1790-1900, 133-34 (1909). By 1860, one third of the 
population of the entire South were slaves. In 
several southern states slaves constituted a majority 
of the population. ld. And many slaves were 
multiracial in fact, though not in law. It was an open 
secret, even though slaveholders claimed they found 
interracial relationships repulsive. Thus, in 1854 in 
tense discussions over banning polygamy, 
Congressman Giddings accused those slaveholding 
Congressmen who supported bans of hypocrisy, 
saying "[T]he Mormon does not sell his wife nor does 
he sell his children. . . . He does not sell his own 
offspring to a slave dealer." Cong. Globe, 33rd Cong., 
1st Sess., 1089 (1854). 

As slavery increased, so did runaways and 
fears of rebellion. These circumstances, led to the 
emergence of "slave codes." Common provisions in 
states with the most slaves prevented anyone from 
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educating a slave. They also punished those who 
aided an escaped slave; provided special rules of 
Evidence including barring testimony against 
whites; limited the number of slaves who could 
gather in one. E.g., 1 Leslie A Thompson A Manual 
or Digest of the Statute of the State of Florida of a 
General and Public 542-45 (184 7) (Florida Slave 
Code Evidence rules); 4 Statutes at Large Being a 
Collection of All the Laws of Virginia From the First 
Session of the Legislature 126-34 (1733) (evidence 
rules, limits on gathering). See also generally, David 
J. McCord, The Statutes at Large of South Carolina 
(1840) (with index). Cities and towns had codes too. 
The Austin, Texas city ordinance of 1762 prevented 
slaves from occupying private houses apart from the 
owner and punished slave or free black persons if 
they started shops without having a white overseer 
present. Official: An Ordinance, Pertaining to Slaves 
and Free Persons of Color, Texas Almanac, 
December 6, 1862, 1. 

The slaves were subject to unique domestic 
relations laws. They were legally considered 
members of a master's household, even though they 
had their own families. With a sale, a slave's name 
was often changed to the last name of a new master. 
As a slave descendant this writer automatically 
understood what Justice Catron meant when, in 
Dred Scott, he referred to Dred Scott's family as 
''parts of [slaveholder Scott's] family in name and in 
fact .... " Dred Scott v. Sandford, 60 U.S. 393, 527 
(1857). Like Dred Scott, amicus too carries a 
slaveholder's last name. The slaves could not marry 
legally. Thus, Dred Scott, like other black male 
slaves, was denied both the privilege of patriarchy 
and the privilege of protecting their families from 
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harm. Instead, the slavemaster held all rights of 
defense, compensation and retribution. Legally, 
children of slaves were termed their ''increase," 
reflecting both the mother and child's status as 
property. E.g., Jaggers v. Estes, 2 Stroh. Eq. 343, 344 
(1847). Of course the sale of a family member-a 
spouse, a child, a loved one--also could be used as 
harsh punishment. 

As slavery grew in economic importance, 
Americans also exempted black slaves from the rules 
of slavery in other countries. These included the rule 
that a child born to a free father was free and the 
rule that Christians could not be enslaved. Meltzer 
at 12; 1 Laws of New-York 457 (1752) (baptism). 
When biracial or "mulatto" children began to appear 
in large numbers, slaveholding colonies both north 
determined that status of a child was to be judged by 
the free or slave status of the mother, not the father. 
2 Statutes at Large Being a Collection of All the Laws 
of Virginia From the First Session of the Legislature 
170 (Act XII (1733)). 

Some blacks also were chattel slave owners in 
early America but as race-based slavery grew, the 
viability of black slave ownership by those visibly 
black faded. They too became subject to race-based 
restrictions. Indians also owned black chattel slaves. 
Carla D. Pratt, Tribes and Tribulations, Beyond 
Sovereign Immunity and Toward Reparation and 
Reconciliation for the Eselusti, 11 Wash & Lee 
R.E.A.L. J. 61 (2005). Some Indians and Mestizos 
were chattel slaves and made subject to the 
condition of the mother rule. 

North and south were involved in slavery 
initially. Both northern states and territories, 
imposed stringent requirements upon free blacks 
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disappointments. This Court's opinions tell the story. 
Here is a list of only some of its decisions. 

(blacks as potential citizens; fugitive slave 
law) Dred Scott v. Sandford, 60 U.S. 393 (1857) 
(Civil Rights Act of 1875); The Civil Rights 
Cases, 109 U.S. 3 (1883); (interracial 
marriage) Pace v. Alabama, 106 U.S. 583 (1883); 
McLaughlin v. Florida, 379 U.S. 184 (1964); 
Loving v. Virginia, 388 U.S. 1 (1967); (equality 
in education, segregation, desegregation) 
Plessy v. Ferguson, 163 U.S. 537 (1896); 
Cumming v. Richmond County Bd. of Educ. 175 
U.S. 528 (1899); Berea College v. Kentucky, 2011 
U.S. 45 (1908); Missouri ex rel. Gaines v. Canada, 
305 U.S. 337 (1938); Sipuel v. Bd. of Regents, 332 
U.S. 631 (1948) (per curiam); Sweatt v. Painter, 
339 U.S. 629 (1950); Brown v. Bd. of Educ., 347 
U.S. 483 (1954) (Brown I); Bolling v. Sharpe, 34 7 
U.S. 497 (1954); Brown v. Bd. of Educ. 349 U.S. 
394 (1955) (Brown II);Lucy v. Adams, 350 U.S. 1 
(1955); 
Florida ex rel. Hawkins v. Bd. of Control, 350 
U.S. 413 (1956); Goss v. Bd. of Educ., 373 U.S. 
683 (1963); Bradley v. Sch. Bd., 382 U.S. 103 
(1965); Rogers v. Paul, 382 U.S. 198 (1965); 
Cooper v. Aaron, 358 U.S. 1 (1968); Green v. 
County Sch. Bd. of New Kent County, 391 U.S. 
430 (1968); Swann v. Charlotte-Mecklenburg Bd. 
of Educ., 402 U.S. 1 (1971); Wright v. Council of 
the City of Emporia, 407 U.S. 451 (1972); United 
States v. Scotland Neck Bd. of Educ., 407 U.S. 
484 (1972); Keyes v. School Dist., 413 U.S. 189 
(1972); Norwood v. Harrison, 415 U.S. 455 (1973); 
Milliken v. Bradley, 418 U.S. 434 (1974); 
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(segregation/desegregation re public 
recreational facilities) Holmes v. Atlanta, 350 
U.S. 879 (1955) (per curiam, golf courses); Wright 
v. Georgia, 373 U.S. 284 (1963) (public parks); 
Watson v. Memphis, 373 U.S. 526 (1963) public 
parks, recreational facilities); Mayor and City 
Council of Baltimore v. Dawson, 350 U.S. 877 
(1965) (per curiam; beaches and bathhouses); 
Evans v. Newton, 382 U.S. 296 (1966) (public 
parks; racially restrictive gift in trust provisions); 
(housing; zoning; racially restrictive land 
covenants) Buchanan v. Warley, 245 U.S. 60 
(1917); Harmon v. Tyler, 273 U.S. 668 (1927); 
City of Richmond v. Deans, 281 U.S. 704 (1930); 
Hansberry v. Lee, 311 U.S. 32 (1940); Shelley v. 
Kraemer, 334 U.S. 1 (1948); Jones v. Alfred H. 
Mayer Company, 392 U.S. 409 (1968); (voting 
rights; gerrymandering) Guinn v. United 
States, 238 U.S. 347 (1915); Nixon v. Herndon, 
273 U.S. 536 (1927); Nixon v. Canada, 286 U.S. 
73 (1932); Lane v. Wilson, 307 U.S. 268 (1939); 
Smith v. Allwright, 321 U.S. 649 (1944); 
Gomillion v. Lightfoot, 364 U.S. 339 (1960); 
Anderson v. Martin, 375 U.S. 399 (1964); 
(segregation/desegregation interstate and 
intrastate transportation) Morgan v. Virginia, 
328 U.S. 373 (1946); Henderson v. United States, 
339 U.S. 816 (1950); Browder v. Gayle, 352 U.S. 
903 (1956); South Carolina Electric and Gas v. 
Flemming, 351 U.S. 901 (1956) (per curiam; 
dismissing appeal of Fourth Circuit order 
requiring desegregation); Boynton v. Virginia, 
364 U.S. 454 (1960); Bailey v. Patterson, 369 U.S. 
31 (1962); Abernathy v. Alabama, 380 U.S. 447 
(1965) (per curiam); (service at restaurants), 
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Garner v. Louisiana, 368 U.S. 157 (1961); Turner 
v. Memphis, 369 U.S. 350 (1962); Peterson v. City 
of Greenville, 373 U.S. 244 (1963); Gober v. City of 
Birmingham, 373 U.S. 374 (1963); Bell v. 
Maryland, 378 U.S. 226 (1964); Bouie v. City of 
Columbia, 378 U.S. 347 (1964); Barr v. City of 
Columbia, 378 U.S. 146 (1964); Hamm v. Rock 
Hill, 379 U.S. 306 (1964); Georgia v. Rachel, 384 
U.S. 780 (1966); (access to hotels and other 
public accommodations/Civil Rights Act of 
1964) Heart of Atlanta Motel v. United States, 
379 U.S. 241 (1964); (the right of peaceable 
assembly) Edwards v. South Carolina, 372 U.S. 
229 (1963); Fields v. South Carolina, 375 U.S. 44 
(1963); Henry v. Rock Hill, 376 U.S. 776 (1964); 
Gury discrimination/fair triaUwitnesses); 
Moore et al. v. Dempsey, 261 U.S. 86 (1926); 
Powell v. Alabama, 287 U.S. 45 (1934); (the 
"Scottsboro Boys" case) Hollins v. State of 
Oklahoma, 295 U.S. 394 (1935); Hale v. Kentucky, 
303 U.S. 613 (1938); Patton v. Mississippi, 322 
U.S. 463 (1947); Hamilton v. Alabama, 376 U.S. 
650 (1964); Coleman v. Alabama, 377 U.S. 129 
(1964); Batson v. Kentucky, 476 U.S. 798 (1986); 
(due process/coerced confessions) Brown v. 
Mississippi, 297 U.S. 278 (1936); Chambers v. 
Florida, 309 U.S. 227 (1940); (athletic contests) 
State Athletic Commission v. Dorsey, 359 U.S. 
533 (1959) 

This list omits later cases dealing with 
seniority systems, union rules and other such norms 
established in the context of segregation that kept 
blacks out of key jobs. It omits thousands of lower 
federal and state court cases, three Civil War 
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Foes of Klan Fight Birth of a Nation, New York 
Times, December 3, 1922; 9. State Urged to Bar 
Birth of A Nation, New York Times, January 17, 
1965, 75; See also W. Burlette Carter, Finding the 
Oscar, 55 How. L. J. 1 (2011) (discussing racial 
stereotypes in film). 

Even today, the battle over "perspective" 
rages. A major academic publishing house came 
under fire for producing a World History textbook for 
high schools that covered slaves under the topic of 
"immigration" and referenced them as "workers." 
Yanan Wang, Workers or Slaves, Textbook Maker 
Backtracks After Mother's Online Complaint, 
Washington Post Blogs, October 5, 2015 at 
http://www. washington post. com/news /morning
mix/wp/2015/10/05/immigrant-workers-or-slaves
textbook-maker-backtracks-after-mothers-online
complaint/. A fifteen year old black male high school 
student complained to his mother, and she acted. 
Manny Fernandez, Christine Hauser, Texas Mother 
Teaches Textbook Company a Lesson on Accuracy, 
New York Times, October 5, 2015, 10. The boy's 
mother was a doctoral candidate at the University of 
Houston's Language Arts program. Yang, supra. A 
site at the Library of Congress lists slaves under 
"Immigration" although referring to them as slaves 
and captives. See Library of Congress site at 
http://www .loc.gov/teachers/classroommaterials/pres 
entationsandactivities/presentations/immigration/afr 
ican4.html. 

The young man who objected to his ancestors 
being called "workers" didn't have his perspective 
because he wanted to serve black neighborhoods or 
was interested in becoming a professor of black 
history. He didn't have it because he wanted to 
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their perspectives were not considered or were 
marginalized. ''Those with economic, political and 
social power invariably have the influence to 
establish social definitions." Richard H. Ropers and 
Dan J. Pence, American Prejudice: With Liberty and 
Justice for Some (1995). Nor is malice needed. 

Justice Oliver Wendell Holmes, Jr. spoke to 
the power of group norms in 1899. He wrote about 
the oddity of the "fresh complaint" doctrine being 
applied to rape cases. He observed that while the 
doctrine was said to be rooted in the notion that a 
virtuous woman would immediately reveal that she 
was raped, he could not imagine a circumstances in 
which the presumption of ''fresh complaint" made 
less sense. That disconnect led him to research the 
origins of the rule. He concluded that the rule was 
rooted in concerns that had very little relevance to 
rape cases and that its assumptions were contrary to 
the evidence law of his time. Oliver Wendell Holmes, 
Law in Science, Science in Law, 12 Harvard Law 
Review 453 (1899). Of course, the rule was also 
established when women were not allowed to be 
involved in the making of laws much less the study 
of it. That disconnect moment is what racial 
minorities and other outgroups experience. It is 
sometimes the beginning of discovery. 

Consider the establishment of page length 
requirements for law review articles. If one asked 
100 white male law professors, one might find that 
they might choose a shorter article length than a 
diverse group of editors comprised of women and 
minorities. The white male group would have 
greater freedom to begin from existing assumptions. 
The women and minorities would first have to 
unpack the existing assumptions, the group norms, 
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Other Non-Race Statuses Or 
Treating Blacks All The Same 
Violates Due Process, Equal 
Protection And The First 
Amendment. 

The approach here does not treat blacks 
differently because of race or ethnic origin. It treats 
them the same as other minority or 
underrepresented persons of various races and 
conditions. It satisfies strict scrutiny. (Note that race 
is not something they chose to be; it is something 
other labeled them.) The approach gives them the 
same right to talk about their history and advocate 
for their applications as anyone else has. That 
advocacy right means nothing if the words are 
deemed irrelevant. Indeed, if the Constitution 
through the due process clause buttressed by the 
equal protection clause preserves to individuals "the 
right to define and express their identity," no one 
has a better claim to that identity right than 
descendant blacks. Obergefell v. Hodges, No. 14-556, 
slip op. (U.S. Sup. Ct. January 26, 2015). Their 
identities have consistently been overlooked as 
people have focused upon their race. See also Romer 
v. Evans, 517 U.S. 620 (1996) (laws targeting groups 
for lesser protections are unconstitutional). And as 
stated there is also no reason that the foreign 
student representation among affrrmative action 
admissions should be disproportionately high when 
compared to other general admissions. How or 
whether they fit into affirmative action may depend 
upon a particular school's program, but they surely 
don't fit in merely to boost ''black" numbers. 



36 

CONCLUSION 

In closing, I would call the Court's attention 
Justice Holmes' famous comments from 1881. The 
Justice was criticizing the notion of law as a science 
but, his observations are relevant here. 

The life of the law has not been logic: it 
has been experience. The felt necessities 
of the time, the prevalent moral and 
political theories, intuitions of public 
policy, avowed or unconscious, even the 
prejudices which judges share with their 
fellow-men, have had a good deal more to 
do than the syllogism in determining the 
rules by which men should be governed. 
The law embodies the story of a nation's 
development through many centuries, 
and it cannot be dealt with as if it 
contained only the axioms and corollaries 
of a book of mathematics. In order to 
know what it is, we must know what it 
has been, and what it tends to become. 
We must alternately consult history and 
existing theories of legislation. But the 
most difficult labor will be to understand 
the combination of the two into new 
products at every stage. The substance of 
the law at any given time pretty nearly 
corresponds, so far as it goes, with what 
is then understood to be convenient; but 
its form and machinery, and the degree to 



37 

which it is able to work out desired 
results, depend very much upon its past. 

Oliver Wendell Holmes, Jr., The Common Law 1-2 
(1881). 
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