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(i) 

QUESTIONS PRESENTED 

It is clearly established federal law that criminal 
defendants have a “fundamental” Sixth Amendment 
right to represent themselves at trial, Faretta v. Cali-
fornia, 422 U.S. 806, 817 (1975), and that that right can-
not be abridged unless there is a countervailing gov-
ernment interest strong enough to “outweigh[] the de-
fendant’s interest in acting as his own lawyer,” Mar-
tinez v. Court of Appeal of Cal., 528 U.S. 152, 162 
(2000).  Here, petitioner invoked his self-representation 
right just before his trial began, yet the trial court 
summarily denied the right even though doing so was 
not necessary to protect any valid government interest.  
That denial was upheld on direct appeal by a divided 
Michigan Court of Appeals and then a divided Michigan 
Supreme Court.  The U.S. Court of Appeals for the 
Sixth Circuit, sitting en banc, subsequently denied ha-
beas relief by a vote of 9 to 6. 

The questions presented are: 

1. Whether it is an unreasonable application of 
clearly established federal law to deny the right of self-
representation at trial where doing so was not neces-
sary to further any valid government interest. 

2. Whether the Michigan Supreme Court’s pur-
ported factual finding that granting petitioner’s Faretta 
request would have caused disruption, undue inconven-
ience, and burden was objectively unreasonable. 
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IN THE 

Supreme Court of the United States 
 

No. 15-     
 

THOMAS HILL, 
Petitioner, 

v. 

CINDI S. CURTIN, WARDEN, 
Respondent. 

 
ON PETITION FOR A WRIT OF CERTIORARI TO THE 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 

PETITION FOR A WRIT OF CERTIORARI 

 

Thomas Hill respectfully petitions for a writ of cer-
tiorari to review the judgment in this case of the Unit-
ed States Court of Appeals for the Sixth Circuit. 

OPINIONS BELOW 

The en banc court of appeals’ opinion (App. 1a-55a) 
is published at 792 F.3d 670.  The district court’s opin-
ion, which adopted the magistrate’s report and recom-
mendation, is unreported but available at 2012 WL 
5383160; the magistrate’s report is unreported but 
available at 2012 WL 5383150.  The Michigan Supreme 
Court’s opinion (App. 57a-61a) is reported at 773 
N.W.2d 257.  The Michigan Court of Appeals’ opinion is 
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reported at 766 N.W.2d 17.  The state trial court’s rele-
vant oral order (App. 63a-65a) is unreported. 

JURISDICTION 

The en banc court of appeals entered judgment on 
July 9, 2015.  App. 1a.  This Court has jurisdiction un-
der 28 U.S.C. §1254(1). 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

The Sixth Amendment to the United States Con-
stitution is reproduced in the Appendix, along with rel-
evant provisions of the Antiterrorism and Effective 
Death Penalty Act (AEDPA).  App. 67a. 

INTRODUCTION 

This case presents important questions about crim-
inal defendants’ Sixth Amendment right to represent 
themselves at trial, a right this Court has repeatedly 
labeled “fundamental.”  Faretta v. California, 422 U.S. 
806, 817 (1975), quoted in Martinez v. Court of Appeal 
of Cal., 528 U.S. 152, 161 (2000).  Petitioner Thomas 
Hill invoked that right just before his state-court trial 
began.  He did so as soon as he realized that he had ir-
reconcilable differences with his government-appointed 
lawyer about how to conduct his defense—and having 
repeatedly alerted the trial court over the preceding 
weeks to his concerns with that lawyer’s representa-
tion.  Yet the court, which had previously refused to 
appoint substitute counsel, denied Hill’s request to rep-
resent himself without asking a single question of Hill, 
his counsel, or the prosecution, and without performing 
even a rudimentary balancing of Hill’s right to repre-
sent himself against any countervailing government 
interest.  The Michigan appellate courts affirmed, each 
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over a dissent, and the en banc Sixth Circuit denied ha-
beas relief by a vote of 9-6. 

Even under AEDPA’s demanding standards, the 
denial of Hill’s right to represent himself at trial re-
quires habeas relief.  Although the self-representation 
right recognized in Faretta is not absolute (no right is), 
this Court has made clear that the right cannot be de-
nied unless there is a valid government interest suffi-
cient to “outweigh[] the defendant’s interest in acting 
as his own lawyer.”  Martinez, 528 U.S. at 162.  The 
state courts unreasonably applied that holding here by 
denying Hill’s Faretta request despite the absence of 
any such sufficient government interest. 

The en banc Sixth Circuit’s divided decision inde-
pendently departs from this Court’s precedent, ampli-
fying the need for this Court’s review.  The court of ap-
peals, in endeavoring to justify the state court’s ra-
tionale, embraced a per se rule that allows the sum-
mary denial of any day-of-trial Faretta request based 
solely on its timing, i.e., based on an assumption that 
every such request will cause disruption or delay, ra-
ther than a showing that a legitimate government in-
terest would unavoidably be affected.  That categorical 
rule cannot be reconciled with the balancing of inter-
ests this Court requires, and would have far-reaching 
and undesirable consequences.  This Court’s review is 
therefore warranted. 

STATEMENT 

A. Trial Court Proceedings 

1. In 2007, petitioner Thomas Hill was charged 
with armed robbery, carjacking, being a felon in pos-
session of a firearm, and possession of a firearm during 
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the commission of a felony.  R.7-1 at 92.1  These charges 
stemmed from a report made to police by Karen Byrd, 
the alleged victim.  E.g., R.7-7 at 277-278; R.7-8 at 327.  
Byrd claimed that Hill and his girlfriend, while being 
given a ride by Byrd, robbed her at gunpoint, forced 
her out of her car, and drove away.  R.7-7 at 230-249. 

At his initial appearance, Hill—who disputed 
Byrd’s allegations and has steadfastly maintained his 
innocence—requested and received government-
appointed counsel to represent him at trial.  R.8-2 at 
691.  That request was consistent with this Court’s re-
peated observation that self-representation often 
works to a defendant’s detriment.  E.g., Martinez, 528 
U.S. at 161. 

Problems with Hill’s court-appointed counsel, how-
ever, “began almost immediately.”  App. 19a (Donald, 
J., dissenting).  At arraignment, for example, the trial 
judge had to “caution[] counsel about his ‘obligation to 
inform [Hill] of his right to have the charges read 
against him.’”  Id. (second alteration in original) (quot-
ing the trial judge).  And at the next hearing, counsel 
informed the judge that communication with Hill had 
been “difficult” and that Hill wanted new counsel.  R.7-
4 at 132.  The judge denied that request, instructing 
Hill and his counsel to resolve their problems, while 
admonishing counsel that “[i]t’s difficult to communi-
cate [with] someone who is charged with a felony.  You 
have to prepare for it.”  Id. at 135. 

Hill complied with the judge’s order to try to work 
things out with counsel, but problems between the two 
men persisted.  At the final pretrial conference, Hill 

                                                 
1 “R.X at Y” refers, by district court docket number and 

PageID#, to the Sixth Circuit record materials. 
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personally asked the court to hold a pretrial hearing to 
address certain evidence that he believed was im-
portant to his defense.  R.7-6 at 148.  Hill’s counsel re-
acted by telling the court that there was “no[] … basis 
for an evidentiary hearing.”  Id.2 

2. Four days later, on the morning that trial was 
set to begin but before the jury venire entered the 
courtroom, Hill’s counsel informed the trial judge that 
he had no pretrial motions to make, App. 63a-64a—
contrary to an assurance that Hill believed counsel had 
given him privately, that he would make such a motion, 
R.1 at 34-35; Pet’r C.A. Panel Reply Br. 7-8.  The judge 
noticed that Hill wanted to talk with counsel, and after 
a recess, counsel informed the court that Hill “would 
like to … represent himself in pro per.”  App. 64a.  In 
making this request, neither Hill nor his counsel re-
quested a continuance or otherwise sought to delay the 
trial in any way.  Id. 

The trial court immediately denied Hill’s request.  
Without asking a single question of Hill, defense coun-
sel, or the prosecutor, the court stated: 

No.  The court is not going to allow that, 
especially at the last minute.  Also, it’s not go-
ing to be helpful.  There is no early indication of 
this.  We are ready to proceed with the trial at 
this time.  To be prepared for that, and to in-

                                                 
2 Hill’s request related to the fact that the police officers who 

responded to the alleged crime scene filed no report, casting doubt 
on Byrd’s story and buttressing Hill’s defense that no crime had 
occurred.  (Hill’s defense was that Byrd had pawned the car for 
drugs and framed Hill to explain the missing car to car’s owner.  
R.7-8 at 360-361.)  As Byrd herself testified, the officers may not 
have filed a report because they took her for an “out of control 
dope fiend.”  R.7-7 at 277. 
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form the defendant and have him prepared for 
following the rules of asking questions and 
rules of evidence, the Court is going to have to 
do that during the trial.  So at this point it’s not 
going to work…. 

We expect and want you to have all the 
participation you want.  We also want you to 
have a legal representative to follow the rules 
of the courtroom.  So at this time it is denied. 

App. 64a-65a.3 

After a two-day trial (at which a total of six wit-
nesses testified for less than three hours, R.7-7 at 228, 
234; R.7-8 at 290-335), Hill—represented by counsel 
who was forced on him by the state—was found guilty 
of armed robbery and carjacking, but not guilty of the 
firearms charges, R.7-8 at 390-391; R.7-1 at 94.  He was 
sentenced to concurrent terms of 20 to 40 years for 
each conviction.  R.7-10 at 419. 

B. Direct Appeal 

Hill appealed to the Michigan Court of Appeals, ar-
guing (as relevant here) that his Sixth Amendment 
right to represent himself was violated by the summary 
denial of his self-representation request.  By a 2 to 1 
vote, the court affirmed on the ground that the request 
was “made solely through counsel and the record does 
not provide a basis for concluding that [Hill’s] request 
for self-representation was knowingly and intelligently 

                                                 
3 The judge stated that “[t]here is no early indication of this” 

even though, as explained, the record reflects that she had known 
for weeks about the problems between Hill and his counsel—the 
same problems that ultimately led Hill to request to represent 
himself. 
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made.”  People v. Hill, 766 N.W.2d 17, 27 (Mich. Ct. 
App. 2009).  One justice would have reversed, on the 
ground that “[i]f our trial courts are to be allowed to 
simply deny criminal defendants’ requests to proceed 
pro se, without ever reaching the substance and merits 
of those requests, there will be little meaning left in the 
Sixth Amendment right to self-representation.”  Id. at 
29 (Jansen, P.J., dissenting). 

The Michigan Supreme Court also affirmed in a di-
vided decision, but on different grounds.  App. 57a-58a.  
Specifically, the court held in a one-paragraph decision 
that the denial of Hill’s Faretta request was proper be-
cause the request “was not timely and granting the re-
quest at that moment would have disrupted, unduly in-
convenienced, and burdened the administration of the 
court’s business.”  App. 58a.  The court did not explain 
what it meant by “not timely,” nor did it specify the 
disruption, burden, or inconvenience that would have 
resulted.  Dissenting, one justice noted that “the trial 
court ‘made no inquiry into [Hill’s] assertion of the 
right to self-representation,’” and argued that even if a 
day-of-trial request has the “potential to unduly incon-
venience the trial court” the court should “not be ex-
cused from giving it at least minimal consideration.”  
App. 58a-59a, 60a (Kelly, C.J., dissenting). 

C. Habeas Proceedings 

1. District Court 

In 2010, Hill filed a timely pro se petition for habe-
as relief in federal district court.  As relevant here, Hill 
renewed his challenge to the summary denial of his self-
representation request.  R.1 at 4. 

A magistrate judge recommended that the petition 
be denied, concluding that “the Michigan Supreme 
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Court did not unreasonably apply Faretta in finding 
[Hill’s] request, made on the day of trial, to be untime-
ly.”  Hill v. Curtin, 2012 WL 5383150, at *9 (E.D. Mich. 
Aug. 29, 2012).  The district court overruled Hill’s ob-
jections to the magistrate’s recommendations and de-
nied the habeas petition.  Hill v. Curtin, 2012 WL 
5383160, at *1-2 (E.D. Mich. Nov. 1, 2012). 

2. Sixth Circuit 

The Sixth Circuit granted a certificate of appeala-
bility on “whether Hill’s Sixth Amendment right to 
self-representation was violated.”  Order, C.A. Dkt. 28-
1 at 2 (Mar. 28, 2013).  A panel of the court subsequent-
ly reversed the denial of Hill’s habeas petition, holding 
that the Michigan Supreme Court unreasonably applied 
clearly established federal law in rejecting Hill’s Sixth 
Amendment claim.  Hill v. Curtin, 2013 WL 8446602, at 
*4 (6th Cir. Dec. 23, 2013). 

The full Sixth Circuit granted respondent’s request 
for rehearing en banc and vacated the panel’s decision.  
Order, C.A. Dkt. 78-1 (May 13, 2014). 

Before the en banc court, Hill renewed his argu-
ments that habeas relief was warranted under both 28 
U.S.C. §2254(d)(1) and (d)(2).  As to §2254(d)(1), Hill 
argued that the Michigan Supreme Court had unrea-
sonably applied clearly established federal law by up-
holding the denial of his self-representation request 
even though no government interest “outweigh[ed]” his 
Faretta right, Martinez, 528 U.S. at 162.  Regarding 
§2254(d)(2), Hill argued that the Michigan Supreme 
Court’s decision rested on an unreasonable determina-
tion of the facts because the record did not support a 
finding that granting Hill’s day-of-trial request would 
have had any adverse effects on the proceedings. 
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The en banc court denied habeas relief by a 9-to-6 
vote.  Addressing §2254(d)(1), the court first disagreed 
with respondent that the Michigan Supreme Court’s 
decision rested purely on the timing of Hill’s Faretta 
request, i.e., “independent of the timing’s effect” on the 
proceedings.  App. 13a.  “Rather, the … [c]ourt upheld 
the trial court’s denial specifically because ‘granting the 
request … would have disrupted, unduly inconven-
ienced, and burdened the administration of the court’s 
business.’”  Id.  Like the Michigan Supreme Court, 
however, the court never specified what the disruption, 
inconvenience, or burden would have been.  In fact, 
when it attempted to do so—addressing Hill’s argu-
ment that any disruption or burden from granting his 
Faretta request was outweighed by his interest in rep-
resenting himself—the court resurrected the pure-
timing point it had disavowed one paragraph earlier, 
stating that habeas relief was unwarranted because 
“Supreme Court precedent has never afforded defend-
ants a right of self-representation based on dissatisfac-
tion with counsel without regard to timing.”  Id. 

As to §2254(d)(2), the Sixth Circuit held that the 
state court’s factual finding of disruption, inconven-
ience, and burden did not rest on an unreasonable de-
termination of the facts.  Again invoking timing as a 
valid basis to deny Hill’s request, the court held cate-
gorically that, although Hill had not requested a con-
tinuance, “[a] trial judge may fairly infer on the day of 
trial … that a defendant’s last-minute decision to rep-
resent himself would cause delay, whether or not the 
defendant requests a continuance.”  App. 16a. 

Six judges dissented, concluding that the Michigan 
Supreme Court had unreasonably applied clearly estab-
lished federal law in upholding the denial of Hill’s 
Faretta request.  App. 42a, 55a.  The dissenters ex-
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plained that “the majority—like the Michigan Supreme 
Court before it—offer[ed] no defensible reason why, on 
the fact of this case, th[e] balancing of interests” re-
quired under Faretta and Martinez “weighs in favor of 
the government.”  App. 32a-33a. 

REASONS FOR GRANTING THE PETITION 

I. THE DECISIONS OF THE MICHIGAN SUPREME COURT 

AND THE EN BANC SIXTH CIRCUIT DEPART FROM THIS 

COURT’S PRECEDENT 

This Court indicated in Faretta, and then held in 
Martinez, that the denial of a criminal defendant’s re-
quest to represent himself at trial is permissible only if 
a legitimate government interest “outweighs” his right 
to represent himself.  Martinez, 528 U.S. at 162.  The 
Michigan Supreme Court, however, affirmed the denial 
of Hill’s Faretta request even though the denial was not 
necessary to further any such interest.  Because that 
affirmance “involved an unreasonable application of[] 
clearly established Federal law, as determined by the 
Supreme Court,” 28 U.S.C. §2254(d)(1), AEDPA poses 
no bar to habeas relief.  The en banc Sixth Circuit 
reached the contrary conclusion only by fashioning a 
per se rule that every day-of-trial Faretta request may 
be summarily rejected—a holding that itself conflicts 
with this Court’s precedent and undermines the fun-
damental right of self-representation.  These dual de-
partures from this Court’s case law warrant review. 

A. Criminal Defendants Have A Fundamental 
Sixth Amendment Right To Represent Them-
selves At Trial 

It is clearly established federal law that the Sixth 
Amendment gives criminal defendants a “fundamental” 
right to represent themselves at trial.  Faretta, 422 
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U.S. at 817, quoted in Martinez, 528 U.S. at 161.  That 
right, this Court has explained, rests on several 
grounds. 

First, the right has deep historical roots.  The Sixth 
Amendment, Faretta, explained “emerged” from “Eng-
lish and colonial jurisprudence.”  422 U.S. at 818.  In 
both, the self-representation right was sacrosanct.  In-
deed, “the common-law rule … has evidently always 
been that ‘no person charged with a criminal offence 
can have counsel forced upon him against his will.’”  Id. 
at 826.  And “[i]n the long history of British criminal 
jurisprudence, there was only one tribunal that ever” 
departed from that rule, i.e., “adopted a practice of forc-
ing counsel upon an unwilling [criminal] defendant ….  
Th[at] was the Star Chamber.”  Id. at 821. 

“In the American colonies,” Faretta went on to re-
count, “insistence upon a right of self-representation 
was, if anything, more fervent than in England.”  422 
U.S. at 826.  “The right … was guaranteed in many co-
lonial charters and declarations of rights,” and in fact 
the Faretta Court “found no instance where a colonial 
court required a defendant … to accept … an unwanted 
lawyer.”  Id. at 828.  Moreover, “[a]fter the Declaration 
of Independence, the right of self-representation … en-
tered the new state constitutions in wholesale fashion.”  
Id. at 828-829.  It was also enshrined in a federal stat-
ute when the Sixth Amendment was proposed.  Id. at 
812-813; see also id. at 833 (“notion of compulsory coun-
sel was utterly foreign to” the Founders).  In short, 
recognition of the self-representation right was “sup-
ported by centuries of consistent history.”  Id. at 832. 

Second, “[t]he right of self-representation finds 
support in the structure of the Sixth Amendment.” 
Faretta, 422 U.S. at 818.  That amendment “does not 
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provide merely that a defense shall be made for the ac-
cused; it grants to the accused personally the right to 
make his defense,” id. at 819, “for it is he who suffers 
the consequences if the defense fails,” id. at 820.  “[T]he 
right to self-representation—to make one’s own de-
fense personally—is thus necessarily implied by the 
structure of the [Sixth] Amendment.”  Id. at 819. 

Third, the right is grounded in respect for “the dig-
nity and autonomy of the accused,” McKaskle v. Wig-
gins, 465 U.S. 168, 176-177 (1984), as well as distrust of 
“governmental power,” Martinez, 528 U.S. at 165 (Scal-
ia, J., concurring in the judgment).  “[W]hatever else 
may be said of those who wrote the Bill of Rights, sure-
ly … they understood the inestimable worth of free 
choice.”  Faretta, 422 U.S. at 833-834.  And because 
they were deeply “suspicious … of governmental pow-
er,” the Framers “would not have found acceptable the 
compulsory assignment of counsel by the government to 
plead a … defendant’s case.”  Martinez, 528 U.S. at 165 
(Scalia, J., concurring in the judgment).  The Faretta 
right therefore “honor[s] … ‘that respect for the indi-
vidual which is the lifeblood of the law.’”  Faretta, 422 
U.S. at 834.  “Any other approach is unworthy of a free 
people.”  Martinez, 528 U.S. at 165 (Scalia, J., concur-
ring in the judgment). 

B. The Self-Representation Right Cannot Be 
Denied Unless Doing So Is Necessary To Fur-
ther A Valid Government Interest 

Although the Faretta right is fundamental, it—like 
all other rights—“is not absolute.”  Martinez, 528 U.S. 
at 161.  This Court has made clear, however, that the 
right cannot be denied unless there is a valid “govern-
ment[] interest” in doing so, one strong enough to 
“outweigh[] the defendant’s interest in acting as his 
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own lawyer.”  Id. at 162.  That is an unexceptional 
proposition.  A “right” that could be denied even if the 
government lacked a good reason would not be a right 
at all.  The very essence of a right is that it cannot be 
denied based on government whims. 

The Court has identified a few circumstances in 
which Martinez’s requirement is met.  For example, 
Faretta approved the denial of the self-representation 
right to “a defendant who deliberately engages in seri-
ous and obstructionist misconduct.”  422 U.S. at 834 
n.46.  And it authorized courts to limit the right by ap-
pointing standby counsel over a defendant’s objection.  
Id.  This Court has also upheld denial of the right to 
mentally impaired defendants.  See Indiana v. Ed-
wards, 554 U.S. 164, 167 (2008).  More generally, this 
Court has explained that “[t]he right of self-
representation is not a license to abuse the dignity of 
the courtroom,” Faretta, 422 U.S. at 834 n.46, and that 
“the government’s interest in ensuring the integrity 
and efficiency of the trial at times outweighs the de-
fendant’s interest in acting as his own lawyer,” Mar-
tinez, 528 U.S. at 162.  But as the “at times” qualifier 
confirms, the relevant government interest must be not 
only legitimate in the abstract (like the interest in “the 
integrity and efficiency of the trial”), but also one that 
is actually advanced by denial of the defendant’s self-
representation request, cf., e.g., Holmes v. South Caro-
lina, 547 U.S. 319, 325 (2006) (“rules that exclude[] im-
portant defense evidence but … serve [no] legitimate 
interests” are prohibited (emphasis added)).4 

                                                 
4 This Court has applied this principle (that the government 

needs a valid reason to restrict a right) with a host of rights, in-
cluding:  a defendant’s right to present evidence, see Rock v. Ar-
kansas, 483 U.S. 44, 55-56 (1987); the right to counsel of choice, see 
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C. The Denial Of Hill’s Faretta Request Was An 
Unreasonable Application Of Clearly Estab-
lished Federal Law Because No Valid Gov-
ernment Interest Required The Denial 

In stark derogation of the foregoing constitutional 
principles, the Michigan courts denied Hill’s right to 
represent himself even though no valid government in-
terest outweighed that right.  As the Sixth Circuit dis-
senters observed, the Michigan Supreme Court (like 
the Sixth Circuit majority) “offer[ed] no defensible rea-
son why, on the facts of this case, th[e] balancing of in-
terests” required by Martinez “weighs in favor of the 
government.”  App. 32a-33a (Donald, J., dissenting).  
Because the balance did not weigh in the government’s 
favor—indeed, the denial of Hill’s request was not nec-
essary to advance any valid government interest—that 
denial was an “objectively unreasonable” application of 
the cases just discussed.  See Williams v. Taylor, 529 
U.S. 362, 409 (2000) (“[T]he ‘unreasonable application’ 
inquiry” under §2254(d)(1) turns on “whether the state 
court’s application of clearly established federal law 
was objectively unreasonable.”). 

The relevant decision under AEDPA is that of the 
Michigan Supreme Court, the highest state court to ad-
dress the merits of the issue.  That court upheld the 
denial of Hill’s Faretta request on the grounds that the 
request was “[1] not timely and [2] granting [it] … 
would have disrupted, unduly inconvenienced, and bur-
dened the administration of the court’s business.”  App. 

                                                                                                    
Caplin & Drysdale, Chartered v. United States, 491 U.S. 617, 631 
(1989); and the right to a public trial, see Waller v. Georgia, 467 
U.S. 39, 45 (1984).  Nor is the principle limited to trial rights.  See, 
e.g., McCullen v. Coakley, 134 S. Ct. 2518, 2529 (2014) (First 
Amendment). 
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58a.  Neither rationale justifies the denial of Hill’s fun-
damental right to represent himself. 

1. Disruption, inconvenience, and burden 

The Michigan Supreme Court tellingly never speci-
fied how granting Hill’s day-of-trial Faretta request 
would have “disrupted, unduly inconvenienced, and 
burdened” the trial proceedings.  (Nor did the Sixth 
Circuit.)  Based on the trial court’s remarks and the 
state supreme court’s opinion, however, there appear to 
have been three concerns with granting Hill’s request:  
the trial judge would be required to instruct Hill on tri-
al procedure; the trial would be delayed; and the trial 
would somehow be less convenient and orderly.  Each 
of those concerns was objectively unreasonable. 

a. In rejecting Hill’s Faretta request, the trial 
judge stated that she would have to instruct Hill “dur-
ing the trial” in order to “have him prepared for follow-
ing the rules of asking questions and rules of evidence.”  
App. 65a.  But this Court has repeatedly held that “[a] 
defendant does not have a constitutional right to re-
ceive personal instruction from the trial judge on court-
room procedure.”  McKaskle, 465 U.S. at 183; accord 
Pliler v. Ford, 542 U.S. 225, 231 (2004); Martinez, 528 
U.S. at 162.  It is objectively unreasonable to deny a 
defendant his fundamental right under Faretta because 
of a burden on the trial judge that this Court has held 
simply does not exist. 

Even if the trial judge had concluded that provid-
ing instruction to Hill was not required but merely de-
sirable, any burden on her could have been alleviated 
without denying Hill’s Faretta request, by appointing 
standby counsel—over Hill’s objection, if necessary.  
See McKaskle, 465 U.S. at 184.  In fact, this option ex-
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ists precisely to “relieve the judge of the need to ex-
plain and enforce basic rules of courtroom protocol.”  
Id.; see also Faretta, 422 U.S. at 834 n.46.  Again, deny-
ing a fundamental constitutional right based on a con-
cern that is easily addressed without denying the right 
is objectively unreasonable.  Although the “integrity 
and efficiency of the trial” is an interest that “at times 
outweighs” the Faretta right, Martinez, 528 U.S. at 
162, it does not outweigh that right when there are ob-
vious ways to honor the right while also fully safe-
guarding trial integrity and efficiency.  Any other con-
clusion would vitiate the requirement that courts “in-
dulge every reasonable presumption against the loss of 
constitutional rights.”  Illinois v. Allen, 397 U.S. 337, 
343 (1970). 

b. The state courts also appeared to believe that 
granting Hill’s request would have necessitated a delay 
in his trial.  See App. 64a (trial judge stating, “[w]e are 
ready to proceed with the trial at this time”).  That in-
terest was also plainly insufficient, because the trial 
court similarly could have honored Hill’s right while 
preventing any delay. 

Trial judges have “broad discretion … on matters 
of continuances.”  Morris v. Slappy, 461 U.S. 1, 11 
(1983).  Indeed, this Court has made clear that a con-
tinuance may be denied even if as a result the defend-
ant “is compelled to defend without counsel” at all.  
Ungar v. Sarafite, 376 U.S. 575, 589 (1964).  “[O]nly an 
unreasoning and arbitrary ‘insistence upon expedi-
tiousness in the face of a justifiable request for delay’” 
is impermissible.  Morris, 461 U.S. at 11-12.  Granting 
Hill’s Faretta request while denying any continuance 
(had Hill even requested one) would not have met that 
stringent standard given “the[] problems … of assem-
bling the witnesses, lawyers, and jurors at the same 
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place at the same time,” id. at 11—problems the trial 
court here would have to deal with a second time in the 
event of a delay.  Because the judge could have denied 
a continuance and thus prevented any delay, delay was 
an objectively unreasonable ground for denying Hill’s 
Faretta right.  Again, “integrity and efficiency,” Mar-
tinez, 528 U.S. at 162, is not a valid basis to limit the 
right if that interest can easily be vindicated in other 
ways. 

c. Finally, the state courts’ concern with Hill’s 
Faretta request appears to have rested partly on the 
assumption that granting the request would interfere 
with the “ease of [judicial] administration,” App. 32a 
(Donald, J., dissenting)—hence the Michigan Supreme 
Court’s reference to “inconvenience[],” App. 58a, and 
the trial court’s remark that honoring Hill’s right is 
“not going to be helpful,” App. 64a.  But Faretta itself 
“explicitly anticipated—and rejected—this concern.”  
App. 46a (Donald, J., dissenting).  In particular, Faretta 
acknowledged that many criminal defendants would be 
unskilled, that trials consequently would probably not 
go as smoothly when the defendant represented himself 
as otherwise, and indeed that most defendants would 
be better off “with counsel’s guidance than by their own 
unskilled efforts.”  422 U.S. at 834.  But, the Court ex-
plained: 

The right to defend is personal.  The defendant 
… will bear the personal consequences of a 
conviction.  It is the defendant, therefore, who 
must be free personally to decide whether in 
his particular case counsel is to his advantage.  
And although he may conduct his own defense 
ultimately to his own detriment, his choice 
must be honored[.] 
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Id.  The Michigan Supreme Court’s “inconvenience[]” 
rationale, App. 58a, is thus inconsistent with Faretta 
itself.  In fact, the notion that the self-representation 
right may “yield in the face of nothing more than the 
trial court’s concern for its own convenience and self-
interest” would render Faretta all but a dead letter.  
App. 46a (Donald, J., dissenting). 

2. Timing 

a. As noted earlier, the Sixth Circuit concluded 
that the Michigan Supreme Court’s ruling here was not 
based purely on the timing of Hill’s Faretta request, i.e., 
“independent of the timing’s effect on the proceedings.”  
App 13a.  Hill agrees with that reading, but acknowl-
edges that the plain language of the Michigan Supreme 
Court opinion could support a contrary conclusion.  If, 
however, that court did uphold the denial of Hill’s 
Faretta request purely based on when he made it (right 
before trial), that too was an unreasonable application 
of this Court’s precedent. 

Timeliness in the abstract is not a valid govern-
ment interest.  The government does not have a cog-
nizable interest in (as here) adopting an arbitrary dead-
line after the fact and then enforcing it for its own sake 
against those who had no reason to be aware of it.  If 
that were legitimate, then Faretta requests could be 
denied even if made days before trial.  That cannot be 
correct.  The timing of a Faretta request can justify its 
denial only if the timing implicates some other—
sufficiently strong—government interest.5 

                                                 
5 The principle that timeliness is not an end in itself is a famil-

iar one in the law.  The contemporaneous-objection rule, for exam-
ple, exists not for the sake of timeliness qua timeliness, but to fur-
ther the government’s legitimate interest in “prevent[ing] a liti-
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For example, if a state required (by statute, case 
law, etc.) that Faretta requests be made by a certain 
deadline, then a court likely could deny a request made 
after that deadline solely based on timing (certainly ab-
sent a good excuse for the delay).  That is because the 
government has a valid interest in ensuring compliance 
with its laws.  See Faretta, 422 U.S. at 834 n.46 (self-
representation right is not “a license not to comply with 
relevant rules of procedural and substantive law”).  But 
here there was no formal deadline requiring Hill to 
make his request earlier than he did.  Indeed, Michigan 
precedent is to the contrary.  See People v. Anderson, 
247 N.W.2d 857, 860 (Mich. 1976) (rejecting require-
ment that Faretta requests be made before trial). 

Similarly, if a defendant intentionally delayed mak-
ing a Faretta request to gain some advantage, then tim-
ing might well be a basis to deny the request, because 
the government has a valid interest in deterring efforts 
to manipulate the system.  Likewise, a showing that, 
because of a Faretta request’s timing, granting it could 
unfairly prejudice the prosecution would permit its de-
nial, as the government has a valid interest in avoiding 
unfair prejudice.  But here there was neither intention-
al delay by Hill in bringing his request nor any poten-
tial unfair prejudice to the prosecution. 

Lastly, of course, denial of a Faretta request is law-
ful if granting it would have a sufficiently adverse and 
unavoidable effect on “the integrity and efficiency of 
the trial.”  Martinez, 528 U.S. at 162.  But as explained, 
that is not the situation here. 

                                                                                                    
gant from ‘“sandbagging”’…—remaining silent about his objection 
and belatedly raising the error only if” he loses.  Puckett v. United 
States, 556 U.S. 129, 134 (2009). 
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Timing for its own sake, in short, is not a valid gov-
ernment interest that “outweighs” a defendant’s self-
representation right.  Martinez, 528 U.S. at 162.  Deny-
ing a fundamental right simply to enforce a deadline 
that was first created well after the fact is objectively 
unreasonable—as this Court’s precedents make clear.  
See, e.g., Ford v. Georgia, 498 U.S. 411, 425 (1991) (hold-
ing that a state-court timing rule “adopted long after 
petitioner’s trial” was not an adequate and independent 
state ground). 

b. As the Sixth Circuit noted, App. 12a, Martinez 
stated that “most courts require” that Faretta requests 
be made “in a timely manner,” 528 U.S. at 162.  Contra-
ry to the court of appeals’ evident view, however, that 
statement cannot justify a timing-based denial of Hill’s 
petition. 

What most federal and many state courts have held 
regarding the timing of Faretta requests is that any 
such request made before trial—even the same day—is 
automatically “timely,” i.e., cannot be denied based on 
when it was made.  See, e.g., United States v. Tucker, 
451 F.3d 1176, 1180-1181, 1183 (10th Cir. 2006); 3 LaFa-
ve et al., Criminal Procedure § 11.5(d) (2007) (“Provid-
ed defendant does not demand additional time to pre-
pare, lower courts generally deem [Faretta] motions to 
be timely as long as they are made before trial.”); id. at 
n.71 (citing cases).  What these courts recognize is that 
with a pretrial request, the possibility of disruption is 
too negligible to outweigh the defendant’s Faretta right.  
See, e.g., Chapman v. United States, 553 F.2d 886, 894 
(5th Cir. 1977).  In fact, Hill knows of only one jurisdic-
tion that has approved summary timing-based denial of 
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every day-of-trial Faretta request.  See Russell v. State, 
383 N.E.2d 309, 315 (Ind. 1978).6 

Given this consensus view, what Martinez must 
have meant is that “most courts require” a defendant to 
make a Faretta request before trial in order for it to be 
immune from denial based on its timing.  And since 
Hill’s request was made before trial, Martinez, if any-
thing, undermines the notion that timing could justify 
denial of the request.7 

The lower courts’ overwhelming consensus also 
confirms the objective unreasonableness of denying 
Hill’s request based purely on when it was made (again, 
assuming timing was a separate basis for the Michigan 
Supreme Court’s ruling).  As just explained, almost 
every court in the nation would have deemed Hill’s re-
quest either immune from denial based on its timing or 
required the trial court to balance various factors be-
fore denying the request.  The stark outlier nature of 
the Michigan courts’ contrary approach here under-
scores its objective unreasonableness. 

c. Even if it is not always objectively unreasona-
ble to deny a day-of-trial Faretta request based solely 

                                                 
6 Even most courts that have not held any pretrial Faretta 

request to be per se timely have ruled, not that day-of-trial re-
quests can be summarily denied based on timing, but rather that 
trial judges should (as Martinez requires) balance various factors 
in evaluating such requests.  E.g., People v. Windham, 560 P.2d 
1187, 1191-1192 & n.5 (Cal. 1977). 

7 Other lower courts have similarly misread Martinez’s “most 
courts require” language as justifying the denial of habeas relief 
when state courts refuse self-representation requests based on 
timing.  E.g., Wood v. Quarterman, 491 F.3d 196, 202 (5th Cir. 
2007).  That misapplication provides a further reason for this Court 
to intervene. 
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on timing, it is assuredly unreasonable to do so where 
there was valid reason why the request was not made 
earlier.  See State v. Fuller, 523 S.E.2d 168, 170 (S.C. 
1999) (“[A] variety of reasons … might excuse a last 
minute request … to proceed pro se.”).  That is the sit-
uation here. 

As discussed, see supra pp.4-5, in the months lead-
ing up to trial, there were persistent problems with 
Hill’s appointed counsel.  When these problems were 
promptly brought to the trial judge’s attention (“weeks 
before trial,” Faretta, 422 U.S. at 835), she steered Hill 
down a particular path, denying his request for new 
counsel and directing him and counsel to work out their 
problems.  Hill faithfully followed the path the judge 
mandated—and as trial neared, Hill believed that he 
and counsel indeed had resolved their differences, with 
an agreement for counsel to make certain pretrial mo-
tions, R.1 at 34-35; Pet’r C.A. Panel Reply Br. 7-8.  It 
was only on the morning of trial, when counsel told the 
court he had no motions, that Hill realized their differ-
ences had not been resolved, whereupon he immediate-
ly asked to represent himself.  See App. 63a-65a.  That 
is an entirely understandable sequence of events, espe-
cially for an indigent, incarcerated defendant, whose 
access to the court (and hence his opportunities to make 
a Faretta request) was limited.  It is objectively unrea-
sonable to deny a day-of-trial Faretta request as “un-
timely” under these circumstances, where the defend-
ant:  (1) voiced concerns about counsel weeks before 
trial but, rather than invoking Faretta immediately, 
tried to resolve his concerns directly with counsel—
having been instructed to do so by the trial court—and 
(2) acted with alacrity when it became clear that coun-
sel simply would not “assist[]” rather than control Hill’s 
defense.  U.S. Const. amend. VI. 
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Indeed, to deem Hill’s request inexcusably untime-
ly under these circumstances would encourage defend-
ants to rush to discard counsel at the earliest moment, 
and punish defendants who instead made reasonable 
efforts both to follow court directions and to present 
their defense through counsel (as this Court has re-
peatedly indicated is preferable).  That should not be 
the law.  While the legitimate reason for the timing of 
Hill’s request is not necessary to the conclusion that the 
Michigan Supreme Court’s decision was objectively un-
reasonable, it does support that conclusion.8 

D. The Sixth Circuit’s §2254(d)(1) Analysis Con-
flicts With This Court’s Precedent 

Because the Michigan Supreme Court unreasona-
bly applied clearly established federal law—by affirm-
ing the denial of Hill’s Faretta request absent any 
“government[] interest” that “outweigh[ed]” Hill’s 
right to represent himself, Martinez, 528 U.S. at 162—
the Sixth Circuit’s rejection of Hill’s §2254(d)(1) argu-
                                                 

8 The Sixth Circuit appeared to reject this argument on the 
ground that timeliness “cannot be measured from when a defend-
ant perceives the need to represent himself” because that ap-
proach “would effectively do away with any meaningful timeliness 
requirement.”  App. 14a (internal quotation marks omitted).  That 
concern is unfounded (as courts’ experience applying Faretta for 
decades makes clear).  Trial judges need not unquestioningly cred-
it defendants’ every claim about why a Faretta request was not 
made sooner, and if a court reasonably concludes, based on the 
record, that a defendant delayed for no reason, that fact lessens 
the weight the defendant’s Faretta right receives when balanced, 
as Martinez requires, against any valid government interest.  But 
where there is a reasonable explanation why a request was not 
made earlier—here, that the defendant had been following the dif-
ferent path the trial judge steered him down, and did not learn 
until the morning of trial that that path was a dead-end—no dimin-
ishment of the right’s weight is appropriate. 
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ment was erroneous.  In rejecting that argument, how-
ever, the Sixth Circuit endorsed a framework for ana-
lyzing Faretta requests that itself contravenes the de-
cisions of this Court.  That underscores the need for 
further review. 

As noted, the Sixth Circuit purported to reject the 
notion (advanced by respondent) that the Michigan Su-
preme Court’s ruling rested purely on the timing of 
Hill’s Faretta request, stating instead that the state 
high court had denied Hill’s request because of the sup-
posed disruption, burden, and inconvenience that 
granting the day-of-trial request would have caused.  
App. 13a, quoted supra p.9.  But in the very next para-
graph, when the Sixth Circuit tried to explain how the 
government’s interest in “trial integrity and efficiency” 
outweighed Hill’s right, App. 13a—i.e., what the dis-
ruption or burden would have been—it promptly re-
verted to timing.  Indeed, the core of the court’s 
§2254(d)(1) analysis was the following timing-based 
reasoning: 

The Michigan Supreme Court’s decision was 
not “objectively unreasonable” merely because 
the trial court did not grant Hill’s request … on 
the morning of trial.  Supreme Court precedent 
has never afforded defendants a right of self-
representation … without regard to timing.  
Rather, the Supreme Court’s general timing 
standard recognizes that “[e]ven at the trial 
level … the government’s interest in ensuring 
the integrity and efficiency of the trial at times 
outweighs the defendant’s interest in acting as 
his own lawyer.” 

Id. (alteration and last omission in original) (quoting 
Martinez, 528 U.S. at 162). 
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The court again invoked timing later in its opinion, 
denying habeas relief under §2254(d)(2) almost exclu-
sively on the ground that “[a] trial judge may fairly in-
fer on the day of trial … that a defendant’s last minute 
decision to represent himself would cause delay, 
whether or not the defendant requests a continuance.”  
App. 16a (emphasis added).9 

This “fair inference” holding contradicts this 
Court’s precedent.  As explained, Martinez instructs 
that a Faretta request cannot be denied unless a gov-
ernment interest “outweighs” the defendant’s right, 
528 U.S. at 162, meaning there is no way to safeguard 
the interest while still honoring the right.  The Sixth 
Circuit’s ruling, that every day-of-trial Faretta request 
can be denied summarily, would be consistent with 
Martinez only if it were true that granting a day-of-
trial request necessarily and unavoidably undermined a 
valid government interest.  But that is not true—as 
this case shows.  As discussed, the trial judge could 
have avoided any “disruption” in the form of a delay by 
granting Hill’s request but denying any continuance.  
Similarly, she could have avoided placing on herself the 
“burden” of having to instruct Hill on trial protocol ei-
ther by exercising her right not to instruct, or by ap-
pointing standby counsel. 

Indeed, there are myriad circumstances in which 
(as here) the basis for the Faretta request simply does 
not arise until the day of trial.  For example, in some 

                                                 
9 The Sixth Circuit also noted that “the trial court … did spec-

ify that preparing defendant to follow the ‘rules of asking ques-
tions and rules of evidence’ would cause delay.”  App. 16a.  But it 
simply ignored Hill’s arguments—renewed above—about why a 
trial-instruction rationale is an objectively unreasonable basis to 
deny his Faretta right. 
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jurisdictions appointed counsel “meet their clients for 
the first time on the day of trial.”  Steiker, Gideon at 
Fifty, 122 Yale L.J. 2694, 2696 (2013).  Hence, a defend-
ant’s concerns with appointed counsel—which are what 
frequently underpin Faretta requests, see Hashimoto, 
Defending the Right of Self-Representation, 85 N.C. L. 
Rev. 423, 429 (2007)—may not be apparent until the 
“lead-up to trial,” id. at 466.  Even when a defendant 
has met appointed counsel earlier, concerns about the 
representation may legitimately not arise until shortly 
before trial, or even until trial is actually “under way.”  
Moore v. Haviland, 531 F.2d 393, 403 (6th Cir. 2008); 
accord Chapman, 553 F.3d at 894 (“defendant may ac-
quire disconcerting information about … his counsel’s 
planned defense only once his counsel begins the voir 
dire”).  For example, a defense lawyer might decide on 
the morning of trial, having previously assured his cli-
ent that he would call a critical alibi witness, that the 
witness would not in fact be called.  Unless that rever-
sal could be shown to require the appointment of new 
counsel—an unlikely scenario given that such tactical 
decisions are generally reserved to counsel—a defend-
ant in this situation would have no way to ensure that a 
key witness was called other than to invoke his right of 
self-representation.  (Precisely the same was true here, 
of course, with regard to the motion Hill wanted coun-
sel to file.) 

The Sixth Circuit’s holding, which is particularly 
pernicious because the defendant need not be given any 
opportunity to rebut the presumption on which the rule 
rests, would cover all of the foregoing cases, requiring a 
Faretta request be made well before trial even when 
that requirement is unreasonable and impractical.  That 
categorical approach cannot be reconciled with the 
case-specific balancing that Martinez requires.  Cf. 
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Rock, 483 U.S. at 56, 62 (“per se rule prohibiting the 
admission at trial of any defendant’s hypnotically re-
freshed testimony on the ground that such testimony is 
always unreliable” “infringes impermissibly of the right 
of a defendant to testify on his own behalf”). 

E. The First Question Presented Is Important 
And Recurring 

Review of the first question presented is appropri-
ate not only because the lower court decisions depart 
from this Court’s precedent, but also because they sig-
nificantly weaken the fundamental and frequently in-
voked right of self-representation. 

1. As explained, the trial judge summarily denied 
Hill’s Faretta request even though his right could have 
been honored without adversely affecting the proceed-
ings or otherwise undermining any valid government 
interest.  And the Michigan Supreme Court affirmed 
that summary denial by simply incanting the nebulous 
disruption, inconvenience, and burden standard, with-
out further explanation or analysis.  If such an una-
dorned recitation is sufficient (and at the moment it is 
sufficient in Michigan), then many if not most Faretta 
requests can presumably be denied, because “any re-
quest by a criminal defendant to represent himself, 
whether it comes days, weeks, or months before trial, is 
potentially disruptive to the administration of the 
court’s business.”  App. 45a-46a (Donald, J., dissenting).  
That significant erosion of the Faretta right warrants 
this Court’s attention. 

The Michigan Supreme Court’s decision also exac-
erbates disuniformity as to the scope of the Faretta 
right.  As discussed, virtually every other appellate 
court in the country would have deemed the trial 
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court’s summary denial of Hill’s request to be errone-
ous, either on the ground that pretrial requests cannot 
be denied based solely on their timing or on the ground 
that the trial court at least had to conduct some inquiry 
before denying the request.  In Michigan, by contrast, 
the scope of the Faretta right is now considerably more 
circumscribed.  That disuniformity regarding the mean-
ing of the Sixth Amendment reinforces the need for 
this Court’s review. 

2. Certiorari is also warranted to address the 
Sixth Circuit’s endorsement of the principle that any 
day-of-trial Faretta request can be summarily denied 
based on the “infer[ence]” that it “would cause delay, 
whether or not the defendant requests a continuance.”  
App. 16a.  The Sixth Circuit did not limit that “fair in-
ference” rule to the habeas context, and thus it likely 
binds district courts throughout the Sixth Circuit (and 
Sixth Circuit panels) in direct-appeal cases as well.  
And again, that rule would justify denying the funda-
mental Faretta right even when the defendant could 
not have known the basis for his Faretta request soon-
er.  See supra pp.25-27.  Such a substantial weakening 
of the fundamental self-representation right—
particularly by a closely divided en banc court—merits 
this Court’s review. 

3. The frequency with which the Faretta right is 
invoked further counsels in favor of review.  Although 
data on Faretta requests are sparse, self-
representation by felony defendants appears to occur 
thousands of times every year.  See Hashimoto, supra, 
at 438 n.65 (estimating, based on 1996 data, that “be-
tween 3,000 and 5,200 felony defendants represented 
themselves” that year).  And that obviously does not 
count the requests that were denied, a number that is 
also no doubt quite high.  (According to LEXIS, Faret-
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ta has been cited in more than 10,000 cases.)  An en 
banc court’s adoption of a per se rule that departs from 
this Court’s precedent, and that undermines an im-
portant constitutional right invoked regularly by de-
fendants around the country, warrants this Court’s re-
view. 

II. THE SIXTH CIRCUIT’S §2254(d)(2) RULING WARRANTS 

REVIEW 

In addition to unreasonably applying clearly estab-
lished federal law, the Michigan Supreme Court’s deci-
sion “was based on an unreasonable determination of 
the facts.”  28 U.S.C. §2254(d)(2).  In particular, the 
court’s statement that granting Hill’s Faretta request 
would have “disrupted, unduly inconvenienced, and 
burdened the administration of the court’s business,” 
App. 58a, lacks record support and is thus objectively 
unreasonable.  Indeed, far from being a considered, 
case-specific finding, the Michigan Supreme Court’s as-
sertion was boilerplate language that appears in a slew 
of similar Michigan cases, dating back decades.  Com-
pare App. 58a, with Hill, 766 N.W.2d at 26 (citing An-
derson, 247 N.W.2d at 857).  This Court should grant 
review to reaffirm that federal habeas courts, though 
required by AEDPA to provide deference to state 
courts, must also guard against the denial of federal 
constitutional rights based on extreme failures of state-
court fact-finding. 

A. To a significant extent, the lack of record sup-
port for the Michigan Supreme Court’s claim about dis-
ruption and burden results from the fact that the trial 
judge summarily denied Hill’s request—without asking 
a single question of Hill, his counsel, or the prosecutor.  
The judge thus afforded Hill no opportunity to explain, 
for example, why he was invoking the right when he 
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did.  (As discussed, part of the answer undoubtedly 
would have been that for the preceding several weeks 
he had been complying with her instruction to try to 
work things out with appointed counsel.)  Nor did she 
inquire whether Hill would be prepared to begin trial 
on schedule if his request was granted.  This case, then, 
is not about a failure to “make a lengthy record” about 
the impact of granting a Faretta request, as the Sixth 
Circuit mischaracterized it.  App. 16a.  The case is 
about the denial of a fundamental right without any in-
quiry into whether a valid government interest “out-
weigh[ed]” that right, and where the record is other-
wise vacant on that point.  Martinez, 528 U.S. at 162.  
AEDPA does not require federal courts to approve 
such a complete renunciation of a judge’s duties.  See, 
e.g., Brumfield v. Cain, 135 S. Ct. 2269, 2277 (2015) 
(“[D]eference does not imply abandonment or abdica-
tion of judicial review.”). 

Because there was no supporting record, the Mich-
igan Supreme Court had to grasp at straws.  As ex-
plained in Part I, the possible bases for the court’s 
claim of disruption, burden, and inconvenience were a 
supposed need to instruct Hill on trial protocol, some 
other type of disruption or inconvenience, or the possi-
bility of delay.  Each of these, however, rests on incor-
rect “factual premise[s].”  Miller-El v. Cockrell, 537 
U.S. 322, 340 (2003).  AEDPA therefore erects no bar 
to habeas relief. 

First, nothing in the record supports the trial 
judge’s speculation that she would have been burdened 
with instructing Hill on protocol “during the trial.”  
App. 65a.  Because the judge conducted no inquiry into 
Hill’s request, she could not possibly have known 
whether Hill already understood trial procedures ade-
quately.  In fact, if anything, the record suggests he 
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did:  At a prior appearance, Hill had requested an evi-
dentiary hearing, indicating some knowledge of legal 
processes and suggesting he had firm views on how he 
wanted to defend himself.  See R.7-6 at 148.  Thus, even 
putting aside the point that as a legal matter the judge 
would not have had to take on the burden of providing 
Hill with any instruction, the record regarding Hill’s 
capabilities does not support a finding that granting his 
Faretta request would have imposed any such burden.  
That is particularly true given that the trial was ex-
pected to be (and ultimately was) brief and elementary, 
involving testimony from only a few fact witnesses.  See 
supra p.6. 

Second, there is no record basis to find that grant-
ing Hill’s request would have disrupted or inconven-
ienced the proceedings in some other way.  To begin 
with, Hill had conducted himself appropriately on each 
of his prior appearances before the trial judge, includ-
ing in carrying on several direct colloquies with the 
court.  The record thus suggested that allowing him to 
represent himself would not have led to any disruptive 
behavior. 

Furthermore, Hill’s request came before potential 
jurors even entered the courtroom.  See R.7-7 at 157 
(noting venire entrance).  Had the request been grant-
ed, therefore, the jury never would have seen Hill ap-
pear through counsel, and hence there would not have 
been any “disruption” from the judge having to instruct 
the jury about a change to self-representation.  Nor 
would jurors have been distracted from the evidence or 
otherwise confused by such a switch.  See McKaskle, 
465 U.S. at 177 (“[B]efore a jury … multiple voices ‘for 
the defense’ [may] confuse the [defendant’s] mes-
sage.”); State v. Hardy, 4 A.3d 908, 917 (Md. 2010) (“ju-
rors … may become confused by seeing” a switch to 
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self-representation); United States v. Barefoot, 754 
F.3d 226, 233 n.4 (4th Cir. 2014) (avoiding “confusion of 
the jury” can justify denying a Faretta request made 
after trial starts).  Again, then, the record simply does 
not support a finding that granting Hill’s request would 
have caused any disruption. 

Third, the record is bereft of evidence that grant-
ing Hill’s request would have delayed the trial.  As ex-
plained, neither Hill nor his counsel asked for a contin-
uance when Hill made his request.  The prosecutor 
likewise voiced no concern about the possibility of a 
continuance.  Hence, apart from the point (discussed 
above) that the trial court could have lawfully granted 
Hill’s request while denying any continuance, as a fac-
tual matter there is no basis to find that honoring Hill’s 
right would have necessitated a delay. 

The en banc Sixth Circuit attempted to overcome 
this record gap through its “fair inference” rule, under 
which a court may assume delay with any day-of-trial 
Faretta request.  App. 16a.  As discussed, that rule con-
flicts with this Court’s precedent and cannot justify the 
Sixth Circuit’s §2254(d)(1) ruling.  See supra pp.23-27.  
But it also fails under §2254(d)(2), which requires that 
the determination be “based on … the evidence pre-
sented.”  Here, there was no such evidence, as the 
Sixth Circuit’s “inference” analysis implicitly acknowl-
edged.  Moreover, whether allowing Hill to represent 
himself would have caused any delay is a question that 
could have been resolved easily—indeed, in a matter of 
minutes if not seconds.  It is objectively unreasonable 
for a court to make a “finding” that underpins the deni-
al of a fundamental constitutional right based on a mere 
assumption when the court unquestionably has the abil-
ity to confirm or rebut that assumption almost immedi-
ately, and almost effortlessly.  To hold otherwise would 
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give state courts an incentive to avoid developing an 
adequate record.  Nothing in AEDPA or this Court’s 
precedent requires or justifies that result. 

B. Although any §2254(d)(2) issue is by its nature 
fact-bound (the provision, after all, addresses whether 
there has been an “unreasonable determination of the 
facts”), this Court’s review of Hill’s second question 
presented is warranted.  As just explained, there was a 
palpable malfunction in state-court fact-finding here:  
The trial judge denied Hill’s fundamental Faretta right 
without taking even a few moments to understand the 
basis for and timing of the request.  The Michigan Su-
preme Court then affirmed that denial with a concluso-
ry “finding” unsupported by any specifics or analysis 
(and consisting of stock phrasing copied from dozens of 
earlier opinions).  And now the en banc Sixth Circuit 
has approved that cursory approach with a ruling that 
itself departs from this Court’s precedent, by replacing 
the balancing Martinez requires with a per se rule that 
courts can assume every day-of-trial request will cause 
delay and thus can be denied on that basis alone. 

The upshot of all this was that Hill’s fundamental 
right to represent himself—to take his fate into his own 
hands rather than yielding to the government’s efforts 
to make him “a ward of the State” (even as it sought to 
convict and imprison him for decades), Edwards, 554 
U.S. at 186-187 (Scalia, J., dissenting)—was denied not 
only absent any valid government interest that justi-
fied that denial (as discussed in Part I), but also absent 
any record basis for doing so.  The importance of ensur-
ing that other individuals facing criminal charges do not 
suffer the same fate, and thereby clarifying the proper 
role of federal habeas courts when confronted with im-
proper denials of critical constitutional rights based on 
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complete failures in state-court fact-finding, justifies 
this Court’s review.10 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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10 A conclusion that §2254(d)(1) or (d)(2) is satisfied does not 

end the analysis.  The court must then address the petitioner’s 
claim de novo, “unencumbered by the deference AEDPA normally 
requires.”  Panetti v. Quarterman, 551 U.S. 930, 948 (2007).  For 
the reasons given in the text, under such review the denial of Hill’s 
Faretta request was erroneous.  And because the wrongful denial 
of a self-representation request is “not amenable to ‘harmless er-
ror’ analysis,” McKaskle, 465 U.S. at 177 n.8, Hill is entitled to ha-
beas relief. 
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ered a separate dissenting opinion in which COLE, 

                                                 
[∗ Original page numbers are included in bold brackets.] 



2a 

 

C.J., MOORE, CLAY, WHITE, and STRANCH, JJ., 
joined. 

[2] 

OPINION 

GRIFFIN, Circuit Judge.  Congress passed and 
President Clinton signed the Antiterrorism and Effec-
tive Death Penalty Act (“AEDPA”), Pub. L. No. 104-
132, 110 Stat. 1214, effective April 24, 1996.  All habeas 
corpus actions filed thereafter, such as the present peti-
tion, are governed by AEDPA’s considerable re-
strictions on federal court review of state court judg-
ments.  In this case, the district court ruled that the 
limitations of AEDPA compelled the denial of the ha-
beas petition.  We agree and therefore affirm. 

I. 

On the first day of Thomas Hill’s criminal trial, as 
potential jurors were “on their way up to the court-
room,” Hill informed the Wayne County (Michigan) 
Circuit Court that he wanted to represent himself.  The 
state trial judge denied the request as follows: 

No.  The court is not going to allow that, espe-
cially at the last minute.  Also, it’s not going to 
be helpful.  There is no early indication of this.  
We are ready to proceed with the trial at this 
time.  To be prepared for that, and to inform 
the defendant and have him prepared for fol-
lowing the rules of asking questions and rules 
of evidence, the court is going to have to do 
that during the trial.  So at this point it’s not 
going to work. 

You may consult with your attorney.  We are 
going to have you sitting right next to him.  If 
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you would like paper and pen to tell him what 
you would like, how you would like things, you 
can do that. 

We expect and want you to have all the partici-
pation you want.  We also want you to have a 
legal representative to follow the rules of the 
courtroom.  So at this time it is denied. 

On September 11, 2007, a jury convicted Hill of armed 
robbery, Mich. Comp. Laws § 750.529, and carjacking, 
Mich. Comp. Laws § 750.529a(1).  People v. Hill, 766 
N.W.2d 17, 21 (Mich. Ct. App. 2009).  As a third-felony 
habitual offender, Mich. Comp. Laws § 769.11, the trial 
court sentenced him to concurrent prison terms of 
twenty to forty years for each conviction.  See Hill, 766 
N.W.2d at 21. 

[3] On direct appeal, the Michigan Court of Appeals 
affirmed Hill’s convictions and sentences.  Id. at 27.  
Regarding self-representation, it held that although the 
lower court failed to comply with People v. Anderson, 
247 N.W.2d 857 (Mich. 1976) (setting forth self-
representation inquiry standards under state law), the 
record did not support that Hill’s request was knowing-
ly and intelligently made.  Hill, 766 N.W.2d at 27.  In 
the last reasoned state court decision on the issue, the 
Michigan Supreme Court affirmed on different 
grounds.  It held that Hill’s right to self-representation 
was not violated because his request was untimely and 
disruptive.  People v. Hill, 773 N.W.2d 257, 257 (Mich. 
2009).  Specifically, it stated: 

[T]he ruling of the Wayne Circuit Court deny-
ing the request for self-representation “at this 
time” did not deny the defendant his constitu-
tional right to self-representation where the 
defendant’s request was not timely and grant-
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ing the request at that moment would have dis-
rupted, unduly inconvenienced, and burdened 
the administration of the court’s business.  The 
trial court also did not foreclose the defendant’s 
opportunity to raise the self-representation is-
sue again after jury selection.  The record re-
flects, however, that the defendant never re-
newed his untimely request.  For this reason, 
we agree with the Court of Appeals that the 
defendant’s constitutional right to self-
representation was not violated. 

Id. (citation omitted).  The U.S. Supreme Court denied 
Hill’s petition for certiorari.  Hill v. Michigan, 559 U.S. 
1014 (2010). 

Shortly thereafter, Hill filed a timely habeas corpus 
petition.  The magistrate judge issued a report recom-
mending that the district court deny the petition be-
cause “[n]o United States Supreme Court case has di-
rectly addressed the timing of a request for self-
representation,” and, in light of clearly established law, 
the Michigan Supreme Court’s application was not un-
reasonable.  The district court adopted the report over 
Hill’s objection, denied the petition, and declined to is-
sue a certificate of appealability. 

On appeal, we granted Hill a certificate of appeala-
bility on the sole issue of whether his right to self-
representation had been violated.  A panel of this court 
subsequently issued an unpublished order reversing 
the district court and granting the writ.  Hill v. Curtin, 
No. 12-2528, 2013 WL 8446602 (6th Cir. Dec. 23, 2013).  
Thereafter, we granted Curtin’s petition for rehearing 
en banc and vacated our order.  Hill v. Curtin, No. 12-
2528, 2014 WL 1923210, at *1 (6th Cir. May 13, 2014). 
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[4] 

II. 

Congress enacted AEDPA to “reduce delays in the 
execution of state and federal criminal sentences, par-
ticularly in capital cases,” and “to further the principles 
of comity, finality, and federalism.”  Woodford v. 
Garceau, 538 U.S. 202, 206 (2003).  “AEDPA recognizes 
a foundational principle of our federal system:  State 
courts are adequate forums for the vindication of feder-
al rights.”  Burt v. Titlow, ___ U.S. ___, 134 S. Ct. 10, 
15, 187 L. Ed. 2d 348 (2013).  “‘[T]he States possess 
sovereignty concurrent with that of the Federal Gov-
ernment, subject only to limitations imposed by the Su-
premacy Clause.  Under this system of dual sovereign-
ty, [the Supreme Court has] consistently held that state 
courts have inherent authority, and are thus presump-
tively competent, to adjudicate claims arising under the 
laws of the United States.’”  Id. (quoting Tafflin v. 
Levitt, 493 U.S. 455, 458 (1990)).  “This principle applies 
to claimed violations of constitutional, as well as statu-
tory, rights.”  Id.  “Recognizing the duty and ability of 
our state-court colleagues to adjudicate claims of con-
stitutional wrong, AEDPA erects a formidable barrier 
to federal habeas relief for prisoners whose claims 
have been adjudicated in state court.”  Id. at 15-16.  It 
provides: 

An application for a writ of habeas corpus on 
behalf of a person in custody pursuant to the 
judgment of a State court shall not be granted 
with respect to any claim that was adjudicated 
on the merits in State court proceedings unless 
the adjudication of the claim— 

(1) resulted in a decision that was contrary 
to, or involved an unreasonable appli-
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cation of, clearly established Federal 
law, as determined by the Supreme 
Court of the United States; or 

(2) resulted in a decision that was based on 
an unreasonable determination of the 
facts in light of the evidence presented 
in the State court proceeding. 

28 U.S.C. § 2254(d). 

A state court adjudication is “contrary to” Supreme 
Court precedent under § 2254(d)(1) “if the state court 
applies a rule that contradicts the governing law set 
forth in [Supreme Court] cases” or “if the state court 
confronts a set of facts that are materially indistin-
guishable from a decision [of the Supreme Court] and 
nevertheless arrives at a [different result].”  Lockyer v. 
Andrade, 538 U.S. 63, 73 (2003) (internal quotation 
marks omitted).  Under the “unreasonable application” 
clause of § 2254(d)(1), habeas relief is available if “the 
state court identifies the [5] correct governing legal 
principle from [the Supreme Court’s] decisions but un-
reasonably applies that principle to the facts of the 
prisoner’s case.”  Harris v. Haeberlin, 526 F.3d 903, 909 
(6th Cir. 2008) (internal quotation marks omitted).  “In 
order for a federal court to find a state court’s applica-
tion of [Supreme Court] precedent ‘unreasonable,’ the 
state court’s decision must have been more than incor-
rect or erroneous,” but rather “must have been ‘objec-
tively unreasonable.’”  Wiggins v. Smith, 539 U.S. 510, 
520-21 (2003) (citations omitted).  Indeed, under the 
“unreasonable application” clause of § 2254(d)(1), 

even clear error will not suffice.  Rather, as a 
condition for obtaining habeas corpus from a 
federal court, a state prisoner must show that 
the state court’s ruling on the claim being pre-
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sented in federal court was so lacking in justifi-
cation that there was an error well understood 
and comprehended in existing law beyond any 
possibility for fairminded disagreement. 

White v. Woodall, ___ U.S. ___, 134 S. Ct. 1697, 1702, 
188 L. Ed. 2d 698 (2014) (citations, quotation marks, 
and alterations omitted).  “When reviewing state crim-
inal convictions on collateral review, federal judges are 
required to afford state courts due respect by overturn-
ing their decisions only when there could be no reason-
able dispute that they were wrong.”  Woods v. Donald, 
___ U.S. ___, 135 S. Ct. 1372, 1376, 191 L. Ed. 2d 464 
(2015).  “Federal habeas review thus exists as ‘a guard 
against extreme malfunctions in the state criminal jus-
tice systems, not a substitute for ordinary error correc-
tion through appeal.’”  Id. (quoting Harrington v. Rich-
ter, 562 U.S. 86, 102-03 (2011)).  In short, the standard 
for obtaining federal habeas relief is “difficult to meet 
… because it was meant to be.”  Burt, 134 S. Ct. at 16 
(internal quotation marks omitted). 

“[W]hether the trial judge was right or wrong is 
not the pertinent question under AEDPA.”  Renico v. 
Lett, 559 U.S. 766, 778 n.3 (2010).  The question is 
whether the state court’s application of federal law was 
“objectively unreasonable.”  White, 134 S. Ct. at 1702.  
The only definitive source of clearly established federal 
law for purposes of § 2254(d)(1) is the holdings—not 
dicta—of Supreme Court decisions.  Id.  “[C]ircuit 
precedent does not constitute ‘clearly established Fed-
eral law, as determined by the Supreme Court,’” and 
“[i]t therefore cannot form the basis for habeas relief 
under AEDPA.”  Parker v. Matthews, 567 U.S. ___, 132 
S. Ct. 2148, 2155, 183 L. Ed. 2d 32 (2012) (per curiam). 
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[6] 

III. 

The Sixth Amendment provides that a criminal de-
fendant shall have the right to the assistance of counsel 
for his defense.  U.S. Const. amend. VI.  In Faretta v. 
California, the Supreme Court recognized a corollary 
constitutional right “to proceed without counsel when 
[a defendant] voluntarily and intelligently elects to do 
so.”  422 U.S. 806, 807 (1975).  “The Sixth Amendment 
does not provide merely that a defense shall be made 
for the accused; it grants to the accused personally the 
right to make his defense.…  Although not stated in the 
Amendment in so many words, the right to self-
representation—to make one’s own defense personal-
ly—is thus necessarily implied by the structure of the 
Amendment.  The right to defend is given directly to 
the accused; for it is he who suffers the consequences if 
the defense fails.”  Id. at 819-20 (footnote omitted). 

However, “[a]s the Faretta opinion recognized, the 
right to self-representation is not absolute.”  Martinez 
v. Ct. of Appeal of Cal., Fourth App. Dist., 528 U.S. 152, 
161 (2000).  First, a defendant may forfeit his self-
representation right if he does not assert it “in a timely 
manner.”  Id. at 162.  Such a limit reflects that “[e]ven 
at the trial level … the government’s interest in ensur-
ing the integrity and efficiency of the trial at times 
outweighs the defendant’s interest in acting as his own 
lawyer.”  Id.  In other words, if the right is asserted in 
an untimely manner, it may be deemed forfeited as a 
threshold matter. 

Second, a defendant’s decision to represent him-
self—and thereby waive counsel—must be knowingly 
and voluntarily made.  Faretta, 422 U.S. at 835.  “Alt-
hough a defendant need not himself have the skill and 
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experience of a lawyer in order competently and intel-
ligently to choose self-representation, he should be 
made aware of the dangers and disadvantages of self-
representation, so that the record will establish that he 
knows what he is doing and his choice is made with 
eyes open.”  Id. (citation omitted).  Because the dangers 
and disadvantages of self-representation during trial 
are so substantial, an accused will not be deemed to 
have validly waived his Sixth Amendment right to 
counsel unless the court has made “searching or formal 
inquiry” to ensure that his waiver is knowing, intelli-
gent, and voluntary.  Patterson v. Illinois, 487 U.S. 285, 
292 & n.4, 298-300 (1988).  This concern is obviated if 
self-representation is [7] denied for some other reason, 
such as untimeliness.  And this is exactly why habeas 
relief is not warranted in this case. 

IV. 

Habeas relief is not required on the ground that the 
trial court did not inquire into the basis of Hill’s self-
representation request.  First, the U.S. Supreme Court 
has never held that a court must inquire into the basis 
of a defendant’s request before denying it as untimely.  
In other words, the trial court’s denial of Hill’s motion 
was not at odds with clearly established law.  Second, 
the Michigan Supreme Court’s holding was not based 
on a determination that the trial court’s inquiry was 
Faretta-compliant.  Rather, the Michigan Supreme 
Court held that the trial court did not violate Hill’s 
Sixth Amendment right because his “request was not 
timely and granting the request at that moment would 
have disrupted, unduly inconvenienced, and burdened 
the administration of the court’s business.”  Hill, 773 
N.W.2d at 257.  The Michigan Supreme Court’s decision 
was not therefore contrary to or an unreasonable appli-
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cation of Faretta’s requirement to inquire into whether 
Hill’s request was knowing, intelligent, and voluntary.1 

It is not clearly established that a trial court must 
conduct a Faretta-compliant inquiry under the facts of 
this case.  Although the Supreme Court has required 
such an inquiry before granting a self-representation 
request—which is, in effect, a waiver of the right to 
counsel—it has not required a court to inquire before 
denying a request as untimely.  See Faretta, 422 U.S. at 
835 (The court should make the defendant “aware of 
the dangers and disadvantages of self-representation, 
so that the record will establish that ‘he knows what he 
is doing and his choice is made with eyes open.’” (quot-
ing Adams v. U.S. ex rel. McCann, 317 U.S. 269, 279 
(1942))); Iowa v. Tovar, 541 U.S. 77, 88-89 (2004) 
(“[B]efore a defendant may be allowed to proceed pro 
se, he must be warned specifically of the hazards 
ahead.”); Patterson, 487 U.S. at 298 (noting that the 
Supreme Court has “imposed the most rigorous re-
strictions on the information that must be conveyed to 
a defendant, and the procedures that must be observed, 
before permitting him to waive his right to counsel at 
trial”); Johnson v. Zerbst, 304 U.S. 458, 465 (1938) 
(holding that a trial court’s determination as to the pro-
priety of a waiver of counsel should appear on the [8] 
record).  As these cases illustrate, the purpose of the 
inquiry is to inform the defendant of the hazards of self-
representation, not to determine whether a request is 
timely.  Habeas relief is not warranted on the ground 
that the trial court failed to conduct an inquiry. 

                                                 
1 Hill does not argue that the state trial court erred in failing 

to conduct an inquiry.  Appellant Supp. Reply Br., at 8 (“Hill never 
so argued.”). 
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Faretta did not establish a bright-line rule for time-
liness.  Its holding does, however, necessarily incorpo-
rate a loose timing element.  The Faretta Court explic-
itly stated that the defendant’s request was “[w]ell be-
fore the date of trial,” and “weeks before trial.”  422 
U.S. at 807, 835.  It then held, “[i]n forcing Faretta, un-
der these circumstances, to accept against his will a 
state-appointed public defender, the California courts 
deprived him of his constitutional right to conduct his 
own defense.”  Id. at 835 (emphasis added).  Thus, to 
the extent that Faretta addresses timeliness, as a mat-
ter of clearly established law it can only be read to re-
quire a court to grant a self-representation request 
when the request occurs weeks before trial.  See Mar-
shall v. Taylor, 395 F.3d 1058, 1060-61 (9th Cir. 2005) 
(discussing Faretta’s “timing element”); see also United 
States v. Young, 287 F.3d 1352, 1354 (11th Cir. 2002) 
(“The [Faretta] Court mentioned the timeliness of the 
request in both the opening paragraphs and the 
breadth with which the Court announced its decision.”); 
Stenson v. Lambert, 504 F.3d 873, 884 (9th Cir. 2007) 
(“Faretta does not articulate a specific time frame pur-
suant to which a claim for self-representation qualifies 
as timely.…  The Supreme Court has never held that 
Faretta’s ‘weeks before trial’ standard requires courts 
to grant requests for self-representation coming on the 
eve of trial.”); Miller v. Thaler, 714 F.3d 897, 903 n.5 
(5th Cir. 2013) (denying habeas relief on a claim that 
the state court violated Faretta in denying the defend-
ant’s self-representation request “a few hours before 
jury selection”). 

Beyond this loose limit, the Faretta Court did not 
address timeliness.  Indeed, timing was one of the un-
answered concerns that vexed the dissenting Justice 
Blackmun.  Justice Blackmun raised a series of ques-



12a 

 

tions on how the right to self-representation would op-
erate in practice, including:  “How soon in the criminal 
proceeding must a defendant decide between proceed-
ing by counsel or pro se?  Must he be allowed to switch 
in midtrial?”  Faretta, 422 U.S. at 852 (Blackmun, J., 
dissenting).  Although lower courts have since estab-
lished rules regarding when a defendant must assert 
his right, see, e.g., Robards v. Rees, 789 F.2d 379, 383 
(6th Cir. 1986) (citing cases), the Supreme Court has 
never defined the precise contours of Faretta’s timing 
[9] element.  Nor did the Supreme Court announce any 
clearly established law on timeliness in Martinez.  The 
Martinez Court held that the right to self-
representation is “not absolute” and observed that 
“most courts require [a defendant] to [assert his right] 
in a timely manner.”  528 U.S. at 161-62. 

Given the general standard articulated in Faretta, 
“a state court has even more latitude to reasonably de-
termine that a defendant has not satisfied that stand-
ard.”  Knowles v. Mirzayance, 556 U.S. 111, 123 (2009); 
see also Yarborough v. Alvarado, 541 U.S. 652, 664 
(2004) (“[E]valuating whether a rule application was 
unreasonable requires considering the rule’s specificity.  
The more general the rule, the more leeway courts have 
in reaching outcomes in case-by-case determinations.”); 
Woods, 135 S. Ct. at 1377 (“[W]here the precise contours 
of a right remain unclear, state courts enjoy broad dis-
cretion in their adjudication of a prisoner’s claims.” (in-
ternal quotation marks and alteration omitted)). 

In this case, in light of Faretta’s general standard 
and Martinez’s unequivocal pronouncement that the 
right to self-representation is “not absolute” and obser-
vation that most courts find the right may be forfeited 
if not asserted “in a timely manner,” the Michigan Su-
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preme Court did not unreasonably apply clearly estab-
lished federal law as determined by the Supreme Court. 

V. 

On appeal, Hill maintains that the government 
lacked a sufficient interest to outweigh his right to self-
representation.  First, he argues that a court may not 
deny a request based on timeliness alone—without re-
gard to its effect on the proceedings—and, second, even 
considering its effect, his right outweighed the govern-
ment’s interests.  His assertions are unpersuasive under 
Faretta’s general standard and AEDPA deference. 

Regarding his first point, the state court did not 
deny Hill’s request independent of the timing’s effect 
on the proceedings.  Rather, the Michigan Supreme 
Court upheld the trial court’s denial specifically be-
cause “granting the request at that moment would have 
disrupted, unduly inconvenienced, and burdened the 
administration of the court’s business.”  Hill, 773 
N.W.2d at 257. 

[10] With respect to his second point, Hill concedes 
that the government has a legitimate interest in trial 
integrity and efficiency.  He nevertheless argues that 
his Faretta right outweighed those interests because he 
asserted his right once he realized he was dissatisfied 
with defense counsel.  The Michigan Supreme Court’s 
decision was not “objectively unreasonable” merely be-
cause the trial court did not grant Hill’s request when 
Hill realized he desired new counsel on the morning of 
trial.  Supreme Court precedent has never afforded de-
fendants a right of self-representation based on dissat-
isfaction with counsel without regard to timing.  Ra-
ther, the Supreme Court’s general timing standard rec-
ognizes that “[e]ven at the trial level … the govern-
ment’s interest in ensuring the integrity and efficiency 
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of the trial at times outweighs the defendant’s interest 
in acting as his own lawyer.”  Martinez, 528 U.S. at 162; 
see also Stenson, 504 F.3d at 884-85; Miller, 714 F.3d at 
903 n.5.  Moreover, a defendant’s subjective dissatisfac-
tion with counsel would be an unworkable benchmark 
for timeliness.  Moore v. Haviland, 531 F.3d 393, 405 
(6th Cir. 2008) (Rogers, J., dissenting) (“Timeliness … 
cannot be measured from when a defendant perceives 
the need to represent himself.…  Recognition of such a 
right would effectively do away with any meaningful 
timeliness requirement.”).  Thus, these arguments lack 
merit. 

The dissenting opinion suggests that our opinion in 
Moore v. Haviland, 531 F.3d 393, “raises significant 
questions” about our reading of clearly established fed-
eral law.  However, Moore is readily distinguishable.  
There, we held that a trial judge’s “fail[ure] to rule on 
[a defendant’s] unequivocal requests to proceed pro se” 
violated clearly established law.  Id. at 404.  Unlike the 
instant case, in Moore the defendant requested to rep-
resent himself multiple times but “the trial court flat-
out failed to exercise its discretion and ultimately did 
not rule on those requests [and] let the issue go by de-
fault instead.”  Id. at 403.  Here, there is no question 
that the judge “promptly and fully” ruled on Hill’s mo-
tion.  See id. at 403.  Further, in Moore we expressly 
observed that the defendant’s requests “were not re-
jected for untimeliness, either at trial or by the state 
appellate court,” id., thus distinguishing it from the in-
stant case.  Our holding in Moore does not suggest that 
a trial judge must conduct a Faretta-compliant inquiry 
before [11] denying a self-representation request as un-
timely.  And even if it did, our court’s decision would 
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not constitute clearly established federal law as deter-
mined by the Supreme Court.2 

VI. 

Finally, Hill asserts that the Michigan Supreme 
Court’s decision was based on an unreasonable determi-
nation of the facts because the trial judge did not make 
a record of the reasons Hill’s last-minute request would 
have delayed or disrupted the proceedings.  See 28 
U.S.C. § 2254(d)(2).  However, because the state court’s 
interpretation of the record was debatable, and there-
fore not unreasonable, habeas relief is not permissible. 

“The term ‘unreasonable’ is no doubt difficult to de-
fine.”  Wood v. Allen, 558 U.S. 290, 301 (2010) (internal 
                                                 

2 The dissent also addresses an argument not raised by Hill, 
but raised only in an amicus brief:  that the Michigan trial court, by 
denying Hill’s request for self-representation on timeliness 
grounds, invoked a state-law procedural “rule” to justify avoiding 
the merits of his request.  Because the procedural rule supposedly 
invoked—that a request for self-representation must be made if at 
all prior to the day of trial—is said to be inconsistent with pre-
existing Michigan law and had not been previously announced, the 
dissent reasons that the Michigan courts applied an inadequate 
procedural bar. 

The argument is not simply a variation on the claim at issue; 
it poses an entirely new challenge never before raised in the par-
ties’ briefing or in any court ruling.  This new argument has been 
effectively forfeited by Hill. 

In any event, the argument is without merit because the ob-
ject of our scrutiny, the Michigan Supreme Court’s succinct ruling, 
makes clear that Michigan law does not recognize a per se rule pre-
cluding a day-of-trial assertion of the right to self-representation.  
The Michigan Supreme Court’s ruling also makes clear that no per 
se procedural bar was invoked in this case.  See Hill, 773 N.W.2d at 
257 (citing People v. Russell, 684 N.W.2d 745, 750-51 (Mich. 2004), 
and noting that Hill was not prohibited from raising the self-
representation issue again, even after jury selection). 
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quotation marks and alteration omitted).  “It suffices to 
say, however, that a state-court factual determination 
is not unreasonable merely because the federal habeas 
court would have reached a different conclusion in the 
first instance.”  Id.  “[E]ven if reasonable minds review-
ing the record might disagree about the finding in ques-
tion, on habeas review that does not suffice to super-
sede the trial court’s determination.”  Id. (internal quo-
tation marks and alterations omitted).  In finding a 
state court’s factual determination unreasonable, we 
have construed this standard as requiring reversal only 
where “[n]o fair and reasonable reading of the record 
would permit” the factual determination.  Rice v. White, 
660 F.3d 242, 257 (6th Cir. 2011).3 

[12] In this case, the Michigan Supreme Court af-
firmed the lower court’s denial of defendant’s request 
as “not timely” where “granting the request at that 
moment would have disrupted, unduly inconvenienced, 
and burdened the administration of the court’s busi-
ness.”  Hill, 773 N.W.2d at 257.  Although the trial 
court did not make a lengthy record of the likely causes 
of delay or disruption, it did specify that preparing de-
fendant to follow the “rules of asking questions and 
rules of evidence” would cause delay.  A trial judge may 
fairly infer on the day of trial—as the jurors are on 
their way to the courtroom—that a defendant’s last-
minute decision to represent himself would cause delay, 
whether or not the defendant requests a continuance.  
                                                 

3 Curtin argues that Hill must overcome the standard of 28 
U.S.C. § 2254(e)(1) (“The applicant shall have the burden of rebut-
ting the presumption of correctness by clear and convincing evi-
dence.”).  However, because Hill’s challenge fails under the stand-
ard less deferential to the state, we need not analyze his challenge 
under the more deferential standard.  See generally Wood, 558 
U.S. at 300-01. 
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At a minimum, under these circumstances, the Michi-
gan Supreme Court’s upholding of the trial court’s fac-
tual determination is debatable in light of the whole 
record and, therefore, not unreasonable. 

VII. 

For these reasons, we affirm the judgment of the 
district court denying the petition for habeas corpus. 

[13] 

DISSENT 

BERNICE BOUIE DONALD, Circuit Judge, dis-
senting.  In 2007, a Michigan jury convicted Thomas 
Hill of armed robbery and carjacking.  The trial court 
sentenced him to concurrent prison terms of twenty to 
forty years for each conviction.  Hill appealed, assert-
ing, among other claims, that he was denied his Sixth 
Amendment right to self-representation when the trial 
court denied his request to represent himself on the 
first day of trial but before the jury was empaneled.  
See Faretta v. California, 422 U.S. 806, 807 (1975) 
(holding that a defendant in a state criminal trial has a 
constitutional right to proceed without counsel when he 
intelligently and voluntarily elects to do so).  Specifical-
ly, just before potential jurors entered the courtroom 
on the first day of Hill’s trial, Hill told his attorney that 
he wanted to represent himself, and counsel relayed 
Hill’s request to the trial court.  The trial court sum-
marily denied Hill’s request, explaining to him that 
there had been “no early indication” that he wished to 
represent himself and that his request would not be 
granted at the last minute.  In the last reasoned state 
court decision on this issue, the Michigan Supreme 
Court held that Hill’s constitutional right to self-
representation was not violated because his request to 
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proceed without counsel was untimely, granting the re-
quest at that moment would have been disruptive, and 
the trial court did not foreclose Hill’s opportunity to 
raise the issue again after jury selection.  People v. 
Hill, 773 N.W.2d 257, 257 (Mich. 2009), cert. denied sub 
nom. Hill v. Michigan, 559 U.S. 1014 (2010).  Hill then 
filed a petition for a writ of habeas corpus in federal 
court.  The district court denied Hill’s petition. 

The majority’s decision to affirm the district court’s 
denial of Hill’s habeas petition can be summed up in 
just three words:  “under these circumstances.”  The 
“circumstances” in question are the underlying facts of 
Faretta, where it was uncontested that Faretta’s re-
quest for self-representation came “weeks” before his 
scheduled trial.  The majority finds that—because the 
Supreme Court stated that “forcing Faretta, under 
these circumstances, to accept against his will a state-
appointed public defender” contravened Faretta’s con-
stitutional right to conduct his own defense, Faretta, 
422 U.S. at 836—a defendant’s right to self-
representation is clearly [14] established only if it is as-
serted at some arbitrary and unspecified benchmark 
“weeks” in advance of trial.  Because I find the majori-
ty’s mischaracterization of Faretta’s holding untenable, 
I respectfully dissent. 

My reasoning is threefold.  First, timing is not es-
sential to Faretta’s principal holding, which is that a 
trial court may not constitutionally force a lawyer on a 
defendant who intelligently and voluntarily chooses to 
waive his right to counsel and represent himself.  Id. at 
807.  To the extent the Michigan Supreme Court relied 
on the timing of Hill’s request to support its substan-
tive conclusion that Hill’s constitutional right to self-
representation was not violated by the trial court’s fail-
ure to address whether Hill’s request was intelligently 
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and voluntarily made, that conclusion is an unreasona-
ble application of Faretta and its progeny.  Second, to 
the extent the Michigan Supreme Court’s decision rest-
ed on procedural—not substantive—grounds, it did not 
adjudicate Hill’s claim on the merits, and its decision is 
not entitled to deference under the Antiterrorism and 
Effective Death Penalty Act.  Third, states may erect 
procedural rules, such as a timeliness requirement, 
regulating a criminal defendant’s assertion of his right 
to self-representation.  However, because the Michigan 
courts have already determined that the trial court did 
not comply with Michigan state law or Michigan court 
rules in summarily denying Hill’s self-representation 
request, Michigan cannot now rely on timeliness as a 
procedural bar to absolve its erosion of Hill’s constitu-
tional rights. 

I. 

A. 

Hill’s troubles with his court-appointed counsel be-
gan almost immediately.  At his arraignment on July 
23, 2007, Hill’s counsel waived a formal reading of the 
charges against his client.  (R. 7-3, Arraignment Tr., 
PageID #124.)  When Hill professed that he did not un-
derstand what was occurring, court-appointed counsel 
explained to the court that he had talked to Hill.  (Id. 
PageID #124-26.)  The trial court cautioned court-
appointed counsel about his “obligation to inform [Hill] 
of his right to have the charges read against him.”  (Id. 
PageID #126.)  After a recess to allow court-appointed 
counsel to confer with Hill, counsel informed the court 
that “it’s been difficult,” but “I believe Mr. Hill is pre-
pared to waive the formal reading.”  (Id.)  Hill then 
waived the formal reading of the charges, stating he 
understood the charges against him.  (Id.)  [15] The tri-
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al court told the parties, in Hill’s presence, that any mo-
tions must be filed by August 10, 2007, and set trial for 
September of 2007.  (Id. PageID #127.) 

Problems arose again as Hill and his counsel pre-
pared for trial.  At a pretrial conference on August 15, 
2007, almost four weeks before trial, court-appointed 
counsel noted that Hill had written a letter to the trial 
court requesting another attorney.1  (R. 7-4, Confer-
ence Tr., PageID #132.)  Court-appointed counsel stat-
ed that he had talked with Hill, that communication 
with Hill had been difficult, that “it was difficult the 
last time,” and that Hill wanted to address the court.  
(Id. PageID #132-33.)  Hill then explained, “I had just 
had a few issues that I’m not very in touch with the 
court’s language on how things go.  And I feel as 
though my attorney has neglected his duty to represent 
me in [an] honest and open manner, and this is why I 
wrote the letter.”  (Id. PageID #133.)  The trial court, 
having reviewed Hill’s letter, informed Hill that he was 
“wrong on what [he] thought.”  (Id.)  The trial court 
stated that it was “going to require that [Hill] and [his] 
attorney talk these matters over” before it made a de-
cision on Hill’s request.  (Id.)  The court explained that 
counsel was not ineffective for informing Hill of a plea 
offer conveyed by the prosecution; on the contrary, 
counsel had a duty to do so.  (Id.)  The trial court fur-
ther noted that Hill’s belief that waiving a formal read-
ing of the charges during the arraignment would result 
in waiving the ability to have any hearings or to file any 
potential motions was “not true.”  (Id. PageID #133-34.)  
The court then denied Hill’s request for new counsel, 
informing him that he did “not have a right to choose 
which attorney” would represent him unless Hill pre-
                                                 

1 The letter itself is not part of the record. 
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sented “a logically based reason to find” that he needed 
a different attorney.  (Id. PageID #134-35.) 

The court instructed Hill and his attorney to talk 
through their problems, noting that it had not heard 
any reasons to warrant new counsel, from either Hill or 
counsel.  (Id. PageID #135.)  After “a long discussion 
over the lunch hour[,]” court-appointed counsel indicat-
ed he was “happy to report” to the court that he and 
Hill had “resolved [their] differences” and that Hill 
wanted to continue with court-appointed counsel repre-
senting him.  (Id. PageID #137.)  Hill confirmed that he 
believed that he and his attorney had come to an un-
derstanding, and that he would continue to trial with 
his court-appointed attorney.  (Id.) 

[16] At a special pretrial conference held four days 
before Hill’s trial began on September 10, 2007, court-
appointed counsel indicated that he had conveyed the 
prosecutor’s plea offer to Hill.  Hill had previously de-
clined the offer because he maintained his innocence.  
(R. 7-6, Special Pretrial Conference Tr., PageID #146.)  
The court stated that it “ha[d] no knowledge of the 
facts of this case,” but explained to Hill that the prose-
cutor had made a plea offer and that Hill faced the pos-
sibility of life in prison.  (Id. PageID #146-47.)  Hill then 
asked the court for “some type of hearing before trial,” 
and the trial court again instructed Hill and his counsel 
to talk.  (Id. PageID #148.)  Counsel replied, “I have 
gone through this over and over.  I don’t know what 
else to say to him.  He wants an evidentiary hearing 
[because the original police report could not be found].”  
(Id.)  Court-appointed counsel and the court then ex-
plained to Hill that the government’s failure to produce 
a police report would be explored at trial.  (Id. PageID 
#148-49.)  The court returned to the plea offer and again 
emphasized that Hill faced a significant prison sen-
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tence.  (Id. PageID #149.)  Hill indicated that he under-
stood the significance of the charges and said, “I guess I 
got to just go with what the court’s doing[.]” (Id. Page-
ID #149-50.) 

When the first day of trial arrived, the trial court 
asked if there were any issues or motions to address 
before the jury arrived.  (R. 7-7, Trial Tr. 9/10/07, Page-
ID #154.)  Court-appointed counsel replied, “Not at this 
time.”  (Id.)  The court then told counsel that the jury 
was “on their way up.”  (PageID #154.)  As the court 
was explaining its voir-dire procedures, it noticed Hill 
trying to speak with his attorney.  (Id. PageID #155.)  
The court took a brief recess so that Hill and his coun-
sel could talk.  (Id.)  After the recess, and still before 
the jury entered the courtroom, Hill’s counsel told the 
court that “Mr. Hill … would like to ask the court to 
represent himself in pro per.”  (Id.) 

Hill claims that he and his attorney disagreed about 
whether to file a pre-trial motion.  Hill further asserts 
that this previous conflict was resolved when his attor-
ney assured him that he would file such a motion.  
When Hill realized on the first day of trial that his at-
torney had not followed through on this assurance, Hill 
felt that he could no longer trust his attorney to repre-
sent him and therefore requested to represent himself. 

The trial court, however, did not know any of this 
because it swiftly denied Hill’s request, emphasizing its 
last-minute nature: 

[17] No.  The court is not going to allow 
that, especially at the last minute.  Also, it’s not 
going to be helpful.  There is no early indication 
of this.  We are ready to proceed with the trial 
at this time.  To be prepared for that, and to in-
form the defendant and have him prepared for 
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following the rules of asking questions and 
rules of evidence, the court is going to have to 
do that during the trial.  So at this point it’s not 
going to work. 

You may consult with your attorney.  We 
are going to have you sitting right next to him.  
If you would like paper and pen to tell him 
what you would like, how you would like 
things, you can do that. 

We expect and want you to have all the 
participation you want.  We also want you to 
have a legal representative to follow the rules 
of the courtroom.  So at this time it is denied. 

(Id.  PageID #155-56.)  With that, Hill’s two-day trial 
commenced.  Hill’s court-appointed counsel continued 
to represent him throughout the proceedings.  Barely a 
half-hour after it began deliberations, the jury convict-
ed Hill of armed robbery and carjacking, but acquitted 
him of the two weapons offenses.  (R. 7-8, Trial Tr. 
9/11/07, PageID #388-93.)  The trial court later sen-
tenced Hill as a third-felony habitual offender to con-
current prison terms of twenty to forty years for each 
conviction.  (R. 7-9, Sentencing Tr., PageID #404-08.) 

B. 

Hill appealed his conviction, arguing, inter alia, 
that the trial court violated his right to self-
representation.  See People v. Hill, 766 N.W.2d 17, 26 
(Mich. Ct. App. 2009).  The Michigan Court of Appeals 
acknowledged that criminal defendants have a constitu-
tional right to self-representation under state and fed-
eral law.  Id. at 26.  The court further acknowledged 
that, in order to determine whether the defendant has 
made the request knowingly, intelligently, and volun-
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tarily, Michigan court rules require that judges follow a 
set procedure when a defendant asserts his right to 
self-representation.  Id. at 26-27 (citing Mich. Ct. R. 
6.005(D)).2  The court [18] held that the “trial court 
failed to comply with the requirements of [People v. 
Anderson, 247 N.W.2d 857 (Mich. 1976)] and the court 
rule.”  Id. at 27.3 

Despite these findings, the Michigan Court of Ap-
peals affirmed Hill’s conviction on the ground that he 
raised his request for self-representation only through 
counsel and the record did not show his request was 
knowingly and intelligently made.  Id.  Judge Jansen 
dissented with respect to Hill’s self-representation 
claim, finding that the trial court “summarily denied 
his request without ever inquiring into his reasons or 

                                                 
2 The Michigan rule provides: 

The court may not permit the defendant to make an ini-
tial waiver of the right to be represented by a lawyer 
without first 

(1) advising the defendant of the charge, the maximum 
possible prison sentence for the offense, any mandatory 
minimum sentence required by law, and the risk in-
volved in self-representation, and 

(2) offering the defendant the opportunity to consult with 
a retained lawyer or, if the defendant is indigent, the op-
portunity to consult with an appointed lawyer. 

Mich. Ct. R. 6.005(D). 
3 In Anderson, the Michigan Supreme Court held that a trial 

court must engage in a three-part inquiry to determine whether a 
defendant’s request to proceed pro se should be granted.  247 N.W. 
2d at 859-60.  The Anderson court grounded this three-part in-
quiry in the Michigan Constitution, Mich. Const. art. 1, § 13, and 
the Sixth Amendment right to counsel.  Id. at 859 (citing Faretta, 
422 U.S. at 835). 
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attempting to establish whether his expressed desire 
for self-representation was unequivocal, knowing, in-
telligent, and voluntary.”  Id. at 27-28 (Jansen, P.J., 
dissenting). 

After Hill sought leave to appeal, the Michigan Su-
preme Court upheld the Michigan Court of Appeals on 
alternate grounds.  The Michigan Supreme Court first 
recognized that nothing in federal or state law “re-
quire[s] that the defendant must personally assert his 
constitutional right to self-representation” in order for 
the request to be valid.  Hill, 773 N.W.2d at 257.  The 
court further recognized that, had the trial court com-
plied with state law and the Michigan court rule, “a re-
viewing court could evaluate whether the defendant’s 
request was knowingly, intelligently, and voluntarily 
made.”  Id.  Nevertheless, the Michigan Supreme Court 
upheld Hill’s conviction for three reasons:  (1) the re-
quest was “not timely”; (2) “granting the request at 
that moment would have disrupted, unduly inconven-
ienced, and burdened the administration of the court’s 
business”; and (3) Hill “never renewed his untimely re-
quest.”  Id.  Once again, one jurist dissented, noting 
that the trial court’s failure to inquire regarding Hill’s 
assertion of his right to self-representation contra-
vened Anderson.  Id. at 258-59 (Kelly, C.J., dissenting). 

The United States Supreme Court denied a writ of 
certiorari.  Hill, 559 U.S. at 1014 (2010).  These federal 
habeas proceedings ensued. 

[19] 

II. 

When reviewing a district court’s ruling on a peti-
tion for writ of habeas corpus, we review legal conclu-
sions de novo.  King v. Bobby, 433 F.3d 483, 489 (6th 
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Cir. 2006).  The Antiterrorism and Effective Death 
Penalty Act of 1996 (“AEDPA”), 28 U.S.C. § 2254(d), 
applies to “any claim … adjudicated on the merits in 
State court proceedings.”  If a claim has been “adjudi-
cated on the merits in State court proceedings,” AED-
PA limits the availability of federal habeas relief to two 
circumstances.  First, habeas relief is available when a 
state court’s decision “was contrary to, or involved an 
unreasonable application of, clearly established Federal 
law, as determined by the Supreme Court of the United 
States.”  28 U.S.C. § 2254(d)(1).  Only when fair-minded 
jurists could not disagree that a state court’s merits de-
cision conflicts with Supreme Court precedent may a 
federal court issue a writ of habeas corpus.  Harrington 
v. Richter, 562 U.S. 86, 101 (2011).  Second, habeas re-
lief is available when a state court’s decision “was based 
on an unreasonable determination of the facts in light of 
the evidence presented in the State court proceeding.”  
Id. § 2254(d)(2).  When a state court has not adjudicated 
a claim on the merits, however, “AEDPA’s deferential 
standard of review does not apply.”  Williams v. An-
derson, 460 F.3d 789, 796 (6th Cir. 2006). 

Under Richter, “[w]hen a federal claim has been 
presented to a state court and the state court has de-
nied relief, it may be presumed that the state courts 
adjudicated the claim on its merits, in the absence of 
any indication or state-law procedural principles to the 
contrary.”  562 U.S. at 99.  Yet this presumption is not, 
as the Richter Court made clear, irrebuttable:  “[t]he 
presumption may be overcome when there is reason to 
think some other explanation for the state court’s deci-
sion is more likely.”  Id. at 99-100.  The Supreme Court 
has held, in decisions issued post-Richter, that such rul-
ings are not subject to on-the-merits AEDPA defer-
ence.  See Johnson v. Williams, 133 S. Ct. 1088, 1097 
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(2013) (“The language of 28 U.S.C. § 2254(d) makes it 
clear that this provision applies only when a federal 
claim was adjudicated on the merits in State court.”) 
(internal quotation marks omitted). 

III. 

Where the majority and I first part company is in 
answering this question:  what is Faretta’s holding, and 
to what extent is that holding specific to the facts of 
that case?  The [20] majority concedes, “Faretta did not 
establish a bright-line rule for timeliness.”  Maj. Op. at 
8.  The majority reasons, however, that Faretta’s “hold-
ing does … necessarily incorporate a loose timing ele-
ment.”  Id.  By underscoring that Faretta’s request for 
self-representation came “[w]ell before the date of tri-
al” and “weeks before trial,” id. (alteration in original) 
(quoting Faretta, 422 U.S. at 807, 835), the majority 
finds this to be Faretta’s holding:  “[i]n forcing Faretta, 
under these circumstances, to accept against his will a 
state-appointed public defender, the California courts 
deprived him of his constitutional right to conduct his 
own defense.”  Id. (alteration in original) (quoting 
Faretta, 422 U.S. at 835).  From this single quoted sen-
tence—or, really, these three emphasized words—the 
majority draws the following conclusion:  “[T]o the ex-
tent that Faretta addresses timeliness, as a matter of 
clearly established law it can only be read to require a 
court to grant a self-representation request when the 
request occurs weeks before trial.”  Id. 

The majority’s cramped reading of Faretta essen-
tially dictates that a criminal defendant’s self-
representation request must be honored only if the ex-
act factual circumstance of Faretta repeats itself.  The 
reality is that nowhere in the Faretta decision did the 
Supreme Court explicitly state that a defendant’s self-
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representation request must be granted if and only if it 
comes “well” or “weeks” before trial.  As a factual and 
legal matter, this cannot be the case.  The Court was 
clear that Faretta’s request for self-representation 
came “[w]ell before the date of trial” and “weeks before 
trial”—just as the majority now stresses.  For this rea-
son, timeliness was not and could not have been the fo-
cal point of that case because Faretta made his self-
representation request well in advance of the trial, and 
reiterated his request thereafter.  Faretta, 422 U.S. at 
807, 835.  Indeed, the State of California never argued 
to the Supreme Court that Faretta’s request was un-
timely.4  See generally, Respondent’s Br., Faretta v. 
California, 422 U.S. 806 (1975) (No. 73-5772), 1974 WL 
174862.  It is precisely because the State did not raise 
the issue that there was no reason for the Supreme 
Court to gratuitously reach the issue of timing.  Legally 
speaking, Faretta’s holding cannot be that timeliness is 
the governing inquiry because the timeliness of Faret-
ta’s request was ancillary to the issue presented in that 
case. 

[21] The case law relied upon by the majority also 
tends to support this conclusion.  For instance, the ma-
jority derives its assertion that Faretta’s holding “nec-
essarily incorporates a loose timing element” by selec-
tively quoting from the Ninth Circuit’s decision in Mar-

                                                 
4 Instead, the State argued:  (1) there was no constitutional 

right to self-representation in criminal proceedings, and (2) even if 
there was such a right, “a defendant who represented himself at 
trial should not be allowed to raise the issue of the quality of that 
representation on appeal” and the “denial of self-representation is 
subject to the harmless error test.”  Respondent’s Br., Faretta v. 
California, 422 U.S. 806 (1975) (No. 73-5772), 1974 WL 174862, at 
*14, 52, 54. 
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shall v. Taylor, 395 F.3d 1058 (9th Cir. 2005).  Marshall 
observed: 

Supreme Court precedent regarding the per-
missible timing of a Faretta request is scarce.  
No Supreme Court case has directly addressed 
the timing of a request for self-representation.  
However, the holding in Faretta indirectly in-
corporated a timing element.…  Thus, the Su-
preme Court incorporated the facts of Faretta 
into its holding.  Accordingly, the holding may 
be read to require a court to grant a Faretta 
request when the request occurs “weeks before 
trial.”  However, the holding does not define 
when such a request would become untimely. 

Id. at 1060-61 (emphasis added) (footnotes omitted).  
What is an “indirect … element,” other than something 
that is non-essential to the result in a particular case? 

To the extent Faretta’s holding acknowledges a 
“loose timing element,” it is merely that courts may 
look to the state’s rules about when a defendant must 
assert his or her right to self-representation and the 
defendant’s individual circumstances.  I readily 
acknowledge that Faretta and the Supreme Court’s 
subsequent cases do not foreclose a state from imposing 
adequate and independent state procedural require-
ments on the assertion of the right to self-
representation, or from considering the timing and 
purpose of the request as part of a matrix of factors in 
determining whether a self-representation request is 
intelligent and voluntary and in assessing its effect on 
the integrity and efficiency of the trial.  However, in 
focusing so intently on this “loose timing element,” the 
majority conflates these two discrete aspects of the 
timing inquiry. 
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The former aspect is procedural, implicates waiver, 
and arguably may justify the complete failure to en-
gage in the Faretta inquiry that the majority finds 
permissible here.  Problematically, however, the major-
ity simultaneously concludes that the timing of Hill’s 
request made any consideration of Faretta unneces-
sary; the majority insists that the Michigan Supreme 
Court rejected Hill’s claim on substantive grounds and 
that it reasonably applied Faretta in doing so because 
Faretta only recognized a right to self-representation 
when asserted weeks before trial.  This is tantamount 
to waiver.  Nothing in Faretta suggests that in the ab-
sence of circumstances that would constitute adequate 
and independent procedural grounds for finding waiver, 
a trial court can ignore a defendant’s voluntary and in-
telligent invocation of the right to [22] self-
representation based on the timing of the request 
alone, as a substantive matter.  Stated differently, in 
the absence of an adequate and independent procedural 
requirement, a trial court must evaluate a defendant’s 
request to proceed without counsel under the Faretta 
framework, which allows for consideration of the timing 
of the request but nevertheless requires the court to 
inquire into the nature of the defendant’s request—i.e, 
whether it is voluntary and intelligent, whether it is 
made for purposes of delay, whether it is timely in rela-
tion to the reason for the request, and the effect of the 
defendant’s self-representation on the integrity of the 
proceedings.  Faretta’s unequivocal focus is on the vol-
untary and intelligent inquiry, and it is an unreasonable 
application of that case to conclude that it permits a tri-
al court to reject a self-representation request on sub-
stantive grounds without making inquiry into whether 
the request is voluntary and intelligent and why the 
request is being made at that time. 
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The timeline and circumstances of this case necessi-
tate the conclusion that Hill’s substantive constitutional 
right to self-representation was violated.  Although Hill 
made only one “clear[] and unequivocal[],” 422 U.S. at 
835, request to represent himself, one request is 
enough.  The record is also clear that in the lead-up to 
trial, the Michigan trial court was well aware of the dif-
ficulties Hill had with his court-appointed counsel. 

As early as July 23, 2007—seven weeks before tri-
al—the trial court first became aware of communica-
tion difficulties between Hill and his court-appointed 
counsel, and encouraged them to talk things out.  
Sometime after this, but before August 15, 2007, Hill 
sent a letter to the court, which the court acknowl-
edged receiving, requesting new counsel—due in part 
to Hill’s lingering concerns from his July 23, 2007, ar-
raignment.  By August 15, 2007—roughly four weeks 
before trial—court-appointed counsel reiterated to the 
court his continued difficulties in communicating with 
Hill.  The trial court dismissed every concern Hill ex-
pressed in his letter and at his August 15, 2007, pretri-
al conference, and encouraged Hill to “talk these mat-
ters over” with counsel and to press forward with 
counsel’s continued representation. 

By September 6, 2007—still four days before tri-
al—court-appointed counsel again informed the court of 
his difficulties with Hill, this time making it clear that 
there was a difference of opinion regarding strategy 
between him and his client.  Hill wanted an evidentiary 
hearing regarding a missing police report, while court-
appointed counsel insisted that this issue [23] would be 
explored through witness testimony at trial.  (R. 7-6, 
Special Pretrial Conference Tr., PageID #148.)  Hill, 
protesting his innocence, even went so far as to turn 
down a generous plea offer.  The trial court—rather 
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than simply continuing the trial date—validated coun-
sel’s assertion that the evidence would be explored 
through witness testimony at trial, and again empha-
sized the stiff penalties Hill was facing if he turned 
down the plea offer.  Only then did Hill resolve that he 
had “to just go with what the court’s doing[.]” (Id. 
PageID #149-50.) 

Ultimately, on the day of trial, Hill made his re-
quest for self-representation almost immediately after 
his court-appointed counsel informed the court that he 
had no issues to raise or motions in limine to argue be-
fore the jury was ushered in.  At this moment, Hill real-
ized that his counsel was not honoring the agreement 
Hill thought they had reached:  that counsel would 
make a certain pre-trial motion.  Only then did Hill de-
termine that he could no longer trust his court appoint-
ed counsel to represent him and asserted his right to 
self-representation. 

This timeline is clear and largely undisputed.  The 
majority, however, suggests that Hill’s request was un-
timely under “the Supreme Court’s general timing 
standard.”  Maj. Op. at 10.  Hill’s request for self-
representation is only “untimely” if we necessarily pri-
oritize the court’s ease of administration over Hill’s 
clearly established Sixth Amendment right to self-
representation.  As the majority notes, the Supreme 
Court has recognized that “the government’s interest 
in ensuring the integrity and efficiency of the trial at 
times outweighs the defendant’s interests in acting as 
his own lawyer.”  Maj. Op. at 6, 10 (quoting Martinez v. 
Ct. of Appeal of Cal., Fourth App. Dist., 528 U.S. 152, 
162 (2000)) (emphasis added) (internal quotation marks 
omitted).  But the majority—like the Michigan Su-
preme Court before it—offers no defensible reason 
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why, on the facts of this case, this balancing of interests 
weighs in favor of the government. 

The trial court was plainly on notice, weeks in ad-
vance of trial, of the breakdown in relations occurring 
between Hill and his court-appointed counsel.  Hill 
made his request at the only possible time it could have 
been made:  the moment he learned his court-appointed 
counsel would file no pre-trial motions.  According to 
Hill, he had conditioned his continued acceptance of 
counsel’s representation on the assurance that a partic-
ular motion would be filed.  Counsel neglected to file 
the promised motion, and Hill withdrew his consent to 
counsel’s representation [24] for that reason.  Accord-
ingly, counsel’s continued representation of Hill was 
impermissible under the Sixth Amendment.  Faretta, 
422 U.S. at 820 (“To thrust counsel upon the accused, 
against his considered wish, … violates the logic of the 
Amendment.  In such a case, counsel is not an assistant, 
but a master; and the right to make a defense is 
stripped of the personal character upon which the 
Amendment insists.”) (footnote omitted); see also id. at 
821 (“An unwanted counsel ‘represents’ the defendant 
only through a tenuous and unacceptable legal fiction.  
Unless the accused has acquiesced in such representa-
tion, the defense presented is not the defense guaran-
teed him by the Constitution, for, in a very real sense, 
it is not his defense.”)  Moreover, given the trial court’s 
earlier denial of Hill’s request for a new attorney, it is 
only logical that Hill would have determined on the 
first day of trial that the only option available to him 
was to represent himself. 

Under the majority’s approach, Hill is to be denied 
habeas relief simply because he complied with the trial 
court’s repeated exhortations to talk out and work 
through his issues with his court-appointed counsel.  
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Under the majority’s approach, had Hill made his self-
representation request earlier—at the seven-week 
mark or at the four-week mark—then he would une-
quivocally have satisfied the supposed requirements of 
Faretta.  Maj. Op. at 8.  But because Hill made every 
attempt to do exactly what the trial court instructed 
him to do, the majority finds that his request came too 
late.  The lesson for criminal defendants, then, is to dis-
regard the court’s urgings and invoke one’s right to 
self-representation at the earliest opportunity possi-
ble—lest the court later determine one was sleeping on 
his rights.  I discern nothing in Faretta that encourages 
such a perverse result.5 

IV. 

A. 

Unlike the majority, I focus on the core, rather 
than the fringe, of the Supreme Court’s analysis in 
Faretta.  The question actually presented in Faretta is 
apparent in the very first paragraph of the Court’s 
opinion:  “[W]hether a defendant in a state criminal tri-
al has a constitutional right to proceed without counsel 
when he voluntarily and intelligently elects to do [25] 
so.”  Faretta, 422 U.S. at 807.  The Court, after an ex-
tensive examination of the deep historical roots of the 
right to self-representation, see id. at 812-17, 821-32, 
answered this question in the affirmative.  Nothing in 
the Court’s holding addressed the timing of the re-
quest.  Rather, the Court imposed one limitation on tri-
al courts:  they must make the defendant “aware of the 
dangers and disadvantages of self-representation, so 

                                                 
5 Not only does nothing in Faretta sanction such a result, but 

this result also cuts against the very governmental efficiency con-
cerns that the majority now emphasizes. 
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that the record will establish that ‘he knows what he is 
doing and his choice is made with eyes open.’”  Id. at 
835 (quoting Adams v. United States ex rel. McCann, 
317 U.S. 269, 279 (1942)). 

Since Faretta, the Court has repeated its directive 
to the lower courts to warn defendants about the dan-
gers of self-representation.  In McKaskle v. Wiggins, 
the Court refined its holding in Faretta:  “[A]n accused 
has a … right to conduct his own defense, provided only 
that he knowingly and intelligently forgoes his right to 
counsel and that he is able and willing to abide by rules 
of procedure and courtroom protocol.”  465 U.S. 168, 
173 (1984);6 see also Indiana v. Edwards, 554 U.S. 164, 
185 (2008) (Scalia, J., dissenting) (“The only circum-
stance in which we have permitted the State to deprive 
a defendant of [the right to self-representation] is the 
one under which we have allowed the State to deny 
other such rights:  when it is necessary to enable the 
trial to proceed in an orderly fashion.”).  In Patterson v. 
Illinois, the Court reiterated that:  “[R]ecognizing the 
enormous importance and role that an attorney plays at 
a criminal trial, we have imposed the most rigorous re-
strictions on the information that must be conveyed to 
a defendant, and the procedures that must be observed, 
before permitting him to waive his right to counsel at 
trial.”  487 U.S. 285, 298 (1988).  Accordingly, a defend-
ant’s waiver of his right to counsel is “‘knowing’ when 
he is made aware of these basic facts”:  that counsel 
may be useful to the accused during the trial, and that 

                                                 
6 In McKaskle, the Court addressed the appropriate role of 

standby counsel.  465 U.S. at 173.  The statement that a defendant 
must be “able and willing to abide by rules of procedure and court-
room protocol” is a restatement by the Court of the holding of 
Faretta. 
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there are “dangers to the accused of proceeding without 
counsel.”  Id.7  Nowhere in Patterson did the Supreme 
Court discuss Faretta’s supposed “timing element.” 

[26] In Iowa v. Tovar, the Court held that the Con-
stitution does not require that courts read a specific 
script of warnings about the dangers of proceeding pro 
se so long as the substance of the inquiry provided the 
defendant with a warning, but reiterated that “before a 
defendant may be allowed to proceed pro se, he must be 
warned specifically of the hazards ahead.”  541 U.S. 77, 
88-89 (2004) (emphasis added).  Faretta’s initial re-
quirement that courts inquire to ensure that the de-
fendant waived his right to counsel with eyes wide open 
remained intact.  Nowhere in Tovar did the Supreme 
Court discuss Faretta’s supposed “timing element.” 

Since Faretta, the Court has altered the courts’ re-
quired line of inquiry slightly.  In Godinez v. Moran, 
the Court added an additional question trial courts 
must ask when a defendant asserts his right to self-
representation:  whether the defendant is competent to 
stand trial.  509 U.S. 389, 401-02 (1993).  But the Court 
left untouched Faretta’s requirement that courts de-
termine whether the defendant’s waiver of counsel is 
intelligent and voluntary.  Id. (“Thus, Westbrook [v. Ar-
izona, 384 U.S. 150 (1966)] stands only for the unre-
markable proposition that when a defendant seeks to 

                                                 
7 Patterson was not, however, a case about the right to self-

representation.  See 487 U.S. at 287.  Rather, the Supreme Court 
looked to Faretta in order to determine whether a post-indictment 
interrogation was the type of proceeding at which the assistance of 
counsel is enormously important, concluding that the required 
warnings a court must give before a defendant can waive his right 
to counsel were critical because counsel is so important at trial.  
See id. at 298. 
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waive his right to counsel, a determination that he is 
competent to stand trial is not enough; the waiver must 
also be intelligent and voluntary before it can be accept-
ed.”); see also Edwards, 554 U.S. at 177-78 (permitting 
the trial court to deny a defendant’s assertion of the 
right to self-representation if the defendant “suffer[s] 
from severe mental illness to the point where [he is] not 
competent to conduct trial proceedings by [himself].”)  
Nowhere in Godinez or Edwards did the Supreme 
Court discuss Faretta’s supposed “timing element.” 

The only other Supreme Court case addressing a 
criminal defendant’s right to self-representation—the 
case on which the majority relies heavily—is inappo-
site.  In Martinez, the Court addressed whether a de-
fendant has a constitutional right to self-representation 
on appeal.  528 U.S. at 154.  The Court found that the 
Sixth Amendment identifies only trial rights.  Id. at 
159-60.  Conversely, the right to appeal a criminal con-
viction “is purely a creature of statute.”  Id. at 160 (in-
ternal quotation marks omitted).  Although the Court 
mentioned that most lower courts require a defendant 
“to elect to conduct his own defense … in a timely man-
ner,” id. at 161-62 (citation omitted), this is simply an 
acknowledgment that courts can permissibly consider 
the timing of a defendant’s request.  It is not a state-
ment that trial courts can deny a [27] request without 
determining whether it is, in fact, timely by inquiring 
into the defendant’s reasons for asserting the right at 
the time it is being asserted. 

Thus, the central tenet of Faretta remains:  a state 
may not “force a lawyer upon [a criminal defendant], … 
when he insists that he wants to conduct his own de-
fense” as long as the defendant waives his right to 
counsel intelligently and voluntarily.  Faretta, 422 U.S. 
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at 807.  Justice Marshall summarized the holding of 
Faretta as follows: 

Just as we must be watchful not to find a waiv-
er of the right to counsel where none was in-
tended, so must we be cautious not to overlook 
an asserted right to proceed pro se in our well-
meant effort to protect the right to counsel.  
Accordingly, in Faretta we indicated that a de-
fendant’s clear and unequivocal assertion of a 
desire to represent himself must be followed by 
a hearing, in which he is “made aware of the 
dangers and disadvantages of self-
representation, so that the record will establish 
that ‘he knows what he is doing and his choice 
is made with eyes open.’”  A Faretta hearing 
offers a court ample opportunity to assure that 
a defendant understands and accepts the con-
sequences of his decision, and to create a record 
to support its finding of a knowing waiver.  As 
a result, once a defendant affirmatively states 
his desire to proceed pro se, a court should 
cease other business and make the required in-
quiry.  It is through this hearing that the right 
to counsel is protected. 

…. 

[T]he failure to hold a Faretta inquiry at this 
time will do injury to the right recognized in 
Faretta. 

Raulerson v. Wainwright, 469 U.S. 966, 969-70 (1984) 
(Marshall, J., dissenting from an order denying certiora-
ri) (first emphasis added) (footnote omitted) (citation 
omitted).  Thus, even assuming AEDPA applies, it is 
“clearly established Federal law, as determined by the 
Supreme Court,” 28 U.S.C. § 2254(d)(1), that when a de-
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fendant asserts his right to represent himself, the court 
must then inquire of the defendant to determine wheth-
er he is waiving his right to counsel knowingly and intel-
ligently and whether he can follow the court’s rules.  
Faretta, 422 U.S. at 835; McKaskle, 465 U.S. at 173. 

That is also the rule of this court.  In Moore v. 
Haviland, we expressly held that a court’s failure to 
conduct a Faretta-inquiry is an unreasonable applica-
tion of Supreme Court precedent.  531 F.3d 393, 404 
(6th Cir. 2008) (“Given the state courts’ objectively un-
reasonable misapplication of the law as clearly estab-
lished in Faretta, Moore’s habeas petition must be [28] 
granted.  By failing to rule on Moore’s unequivocal re-
quests to proceed pro se, the trial court deprived him of 
his Sixth Amendment right to self-representation.”), 
cert. denied sub nom. Welch v. Moore, 558 U.S. 933 
(2009).  That is not to say that a circuit precedent gov-
erns petitions for habeas corpus.  It does not.  Parker v. 
Matthews, 132 S. Ct. 2148, 2155 (2012).  Circuit courts 
may, however, “look to circuit precedent to determine 
whether it has already held that the particular point in 
issue is clearly established by Supreme Court prece-
dent.”  Marshall v. Rodgers, 133 S. Ct. 1446, 1450-51 
(2013) (per curiam) (citing, inter alia, Tolliver v. Sheets, 
594 F.3d 900, 916 n.6 (6th Cir. 2010) (“We are bound by 
prior Sixth Circuit determinations that a rule has been 
clearly established”)). 

Moore raises significant questions regarding the 
majority’s approach in the instant case.  In Moore, the 
defendant asserted his right to represent himself at tri-
al on the third day of a four-day jury trial.  Id. at 395-
400.  We held that the defendant’s request was not un-
timely because he raised the claim as soon as he became 
aware of grounds for his dissatisfaction with counsel: 
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We have no quarrel of course with the notion 
that a defendant’s invocation of the right of 
self-representation must be timely—but here it 
was not until the trial was well under way that 
Moore’s grounds for dissatisfaction with coun-
sel’s representation arose—and he then acted 
swiftly.  Moore can scarcely be faulted on some 
concept of tardiness under those circumstances.  
If he had not acted when he did—if he had 
waited for the trial to conclude and then sought 
post-conviction relief on the basis of constitu-
tionally ineffective representation by his ap-
pointed counsel—we can be quite certain that 
he would have been met not only with argu-
ments as to asserted substantive inadequacies 
of that contention but with the added argument 
that he should have raised that issue when it 
first arose at trial. 

Id. at 403.  We granted a conditional writ of habeas cor-
pus because “for the judge not to have engaged [the de-
fendant] in a Faretta-compliant colloquy upon” hearing 
the defendant’s assertion of his right to self-
representation “was an unreasonable application of 
Faretta.”  Id.  Thus, our own precedent makes clear 
that timeliness is not a component of the substantive 
right to self-representation, and establishes that a trial 
court applies Faretta unreasonably if it does not engage 
in a Faretta-compliant inquiry after the unequivocal 
and timely assertion of the right to self-representation. 

[29] Recognizing this, my colleagues in the majori-
ty attempt to distinguish Moore.  First, they suggest, 
the instant case differs from Moore because “the de-
fendant in Moore requested to represent himself multi-
ple times.”  Maj. Op. at 10.  The majority cites no au-
thority, from Faretta or elsewhere, that a request for 
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self-representation must be repeated “multiple times” 
in order to trigger a trial’s court’s obligations under 
Faretta.  The majority’s suggestion to the contrary is 
but a reiteration of its general belief that the facts of 
Faretta are integral to the Supreme Court’s holding in 
that case.  Second, the majority suggests, Moore is dis-
tinguishable because the trial court there “flat-out 
failed to exercise its discretion and ultimately did not 
rule on those requests [and] let the issue go by default 
instead.”  Id. (quoting Moore, 531 F.3d at 403).  Thus, 
the majority argues, because the trial court here did 
expressly rule on Hill’s request—summarily, and not in 
compliance with Michigan state law or court rules, as 
already found by the Michigan courts—that somehow 
meaningfully distinguishes Moore from the facts of this 
case.  The majority again cites no authority supporting 
this conclusion. 

Finally, the majority states that “in Moore we ex-
pressly observed that the defendant’s requests ‘were 
not rejected for untimeliness, either at trial or by the 
state appellate court,’ thus distinguishing it from the 
instant case.”  Id. (quoting Moore, 531 F.3d at 403).  
This is again a distinction without any meaningful dif-
ference—one that illustrates the majority’s circular 
reasoning.  This distinction is only relevant under the 
majority’s assumption that timing encompasses the en-
tirety of the Supreme Court’s holding in Faretta.  It 
does not, for the reasons previously discussed.  Moreo-
ver, the Moore majority fully considered the timeliness 
of Moore’s request, as quoted above.  There is simply 
no meaningful difference between what the trial court 
did here and what the trial court did in Moore, except 
that the trial court here actually denied the request, 
rather than simply ignoring it.  Both courts refused to 
engage in the Faretta inquiry.  Still more troubling is 
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that Judge Rogers’ dissent in Moore made the same ar-
guments the majority urges here.  Thus, Moore is not 
so easily distinguished.8 

[30] 

B. 

The Michigan trial court did not conduct the requi-
site Faretta inquiry after Hill asserted his right to rep-
resent himself unequivocally.  As soon as Hill realized 
that his attorney was not going to file the pre-trial mo-
tions that they had discussed, he told his attorney to 
tell the court that he wanted “to represent himself in 
pro per.”  (R. 7-7, Trial Tr. 9/10/07, PageID #155.)  Ra-
ther than determine whether Hill was waiving his right 
to counsel voluntarily and with full awareness of the 
consequences, the trial court summarily denied Hill’s 
request.  This complete failure to conduct any sort of 
inquiry violated Faretta’s mandate that the trial court 
must investigate a litigant’s request to proceed without 
counsel.  422 U.S. at 807, 835; see also Moore, 531 F.3d 
at 403-04.  Accordingly, Hill is entitled to habeas relief 
because the Michigan courts unreasonably applied fed-
eral law.  28 U.S.C. § 2254(d)(1). 

Nor do I stand alone in this view.  A careful reading 
of the Michigan Court of Appeals’ and Michigan Su-
preme Court’s decisions makes clear that these courts, 
too, believe the trial court did not satisfy the require-
                                                 

8 I also note that the majority ignores the most significant 
factual distinction between the instant case and Moore:  that Hill’s 
request for self-representation came on the first day of trial, be-
fore the jury was empaneled, while Moore’s request for self-
representation came on the third day of trial, after the jury was 
empaneled.  Moore, 531 F.3d at 395.  Thus, even under the majori-
ty’s timeliness analysis, Hill’s self-representation request was 
timelier than Moore’s request. 
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ments of Faretta in this case.  The Michigan Court of 
Appeals acknowledged that the trial court utterly failed 
to ask Hill questions to determine whether he waived 
his right to counsel intelligently and voluntarily.  Hill, 
766 N.W.2d at 27 (citing Anderson, 247 N.W.2d at 859-
60).  The Anderson decision on which the court relied is 
itself premised, in part, on Faretta.  247 N.W.2d at 859-
60 (discussing Faretta).  Nonetheless, the appeals court 
erroneously affirmed Hill’s convictions because Hill 
made his request through counsel.  The Michigan Su-
preme Court vacated that portion of the Michigan 
Court of Appeals’ decision, but affirmed its finding that 
the trial court failed to comply with Anderson and, by 
extension, Faretta.  Hill, 773 N.W.2d at 257 (“[O]ur 
case law does not require that the defendant must per-
sonally assert his constitutional right to self-
representation … before the request is valid.  Moreo-
ver, if the [trial court] had complied with the require-
ments of People v. Anderson …, a reviewing court 
could evaluate whether the defendant’s request was 
knowingly, intelligently, and voluntarily made.”) 

Nonetheless, despite finding in Hill’s favor on the 
substantive merits of his self-representation claim, the 
Michigan Supreme Court affirmed his conviction on 
several other grounds—all either implicitly or explicitly 
related to timeliness:  (1) Hill’s request was “not [31] 
timely”; (2) “granting the request at that moment 
would have disrupted, unduly inconvenienced, and bur-
dened the administration of the court’s business”; and 
(3) the trial court, in stating it would deny Hill’s re-
quest “at this time,” did not permanently foreclose 
Hill’s opportunity to raise the self-representation issue 
again after jury selection, but Hill “never renewed his 
untimely request.”  Id.  Only the second rationale is 
substantive; the other two are both procedural.  I will 



44a 

 

first address rationales two and three.  I will then dis-
cuss rationale one, which is the same rationale relied 
upon by the majority in affirming the district court’s 
denial of habeas relief. 

1. Disruption and Inconvenience 

The Michigan Supreme Court concluded that 
“granting [Hill’s] request at that moment would have 
disrupted, unduly inconvenienced, and burdened the 
administration of the court’s business.”  Hill, 773 N.W. 
2d at 257.  It is unclear whether this statement was in-
tended to echo the trial court’s statement that self-
representation by Hill was “not going to be helpful” to 
Hill’s defense.  Assuming arguendo that this is an adju-
dication “on the merits” to which AEDPA deference 
applies, denial on such a basis plainly violates federal 
law as established by Faretta. 

In Faretta, the Court held that a trial court may 
not insist that the defendant “master[] the intricacies of 
the hearsay rule” or a state’s criminal code before 
granting a request to proceed pro se.  Faretta, 422 U.S. 
at 836.  The Court noted that “[i]t is undeniable that in 
most criminal prosecutions defendants could better de-
fend with counsel’s guidance than by their own un-
skilled efforts.”  Id. at 834.  But the Court clearly held 
that effectiveness was immaterial to the inquiry of 
whether a defendant could represent himself:  
“[A]lthough [the defendant] may conduct his own de-
fense ultimately to his own detriment, his choice must 
be honored out of ‘that respect for the individual which 
is the lifeblood of the law.’”9  Id. (quoting Illinois v. Al-

                                                 
9 The Criminal Procedure Professors as amicus curiae dispute 

this point.  Law Professor Amicus Br. at 5-6.  They note that em-
pirical research shows that pro se state felony defendants are 
more successful than felony defendants represented by counsel.  
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len, 397 U.S. 337, 350-51 (1970) (Brennan, J., concur-
ring)).  Accordingly, the trial court here violated “clear-
ly established Federal law, as determined by the Su-
preme Court” when it prevented Hill from [32] pro-
ceeding pro se because the court believed that dismiss-
ing counsel would not help Hill’s defense.  28 U.S.C. 
§ 2254(d)(1). 

To the extent the Michigan Supreme Court’s find-
ing that “granting [Hill’s] request at that moment 
would have disrupted, unduly inconvenienced, and bur-
dened the administration of the court’s business,” Hill, 
773 N.W.2d at 257, was based on the timing of Hill’s re-
quest, the majority, in finding that Faretta “can only be 
read to require a court to grant a self-representation 
request when the request occurs weeks before trial,” 
Maj. Op. at 8, echoes similar concerns.  This, again, is 
not adjudication on the merits.  28 U.S.C. § 2254(d).  
Again assuming AEDPA deference applies, denial on 
such a basis plainly violates federal law as clearly es-
tablished by Faretta.  As an initial, practical matter, I 
question the notion that a request for self-
representation made “weeks before trial” is any less 
untimely, potentially disruptive, inconvenient, or bur-
densome than, as here, a request made the morning of 
trial.  How many weeks must there be between the 
date of the request and the date of trial?  Is one-and-a-
half weeks sufficient?  Or is more time required?  No 
matter what arbitrary benchmark one imposes, any re-

                                                                                                    
Id. at 6 (quoting Edwards, 544 U.S. at 178) (citing Erica J. Hash-
imoto, Defending the Right of Self-Representation:  An Empirical 
Look at the Pro Se Felony Defendant, 85 N.C. L. Rev. 423, 428 
(2007))).  Regardless, the point remains that it is not for courts to 
judge whether a defendant will be better off with counsel; that 
decision rests with the defendant exclusively.  See Faretta, 422 
U.S. at 834. 
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quest by a criminal defendant to represent himself, 
whether it comes days, weeks, or months before trial, is 
potentially disruptive to the administration of the 
court’s business—for precisely the reasons the trial 
court and the Michigan Supreme Court articulated 
here.  Courts are unaccustomed to criminal defendants 
representing themselves, and in the great majority of 
cases, particularly in light of what is at stake, it may 
not be advisable for a criminal defendant to do so.  But 
the Faretta Court explicitly anticipated—and reject-
ed—this concern.  Id. at 834 (“It is undeniable that in 
most criminal prosecutions defendants could better de-
fend with counsel’s guidance than by their own un-
skilled efforts.  But where the defendant will not volun-
tarily accept representation by counsel, the potential 
advantage of a lawyer’s training and experience can be 
realized, if at all, only imperfectly.”) (emphasis added).  
Nothing in Faretta suggests that a criminal defendant’s 
constitutional right to self-representation must yield in 
the face of nothing more than the trial court’s concern 
for its own convenience and self-interest. 

2. Hill’s “Failure” to Renew his Request 

In addition to holding that Hill asserted his right to 
self-representation too late, the Michigan Supreme 
Court also suggested that Hill had waived his right to 
self-representation [33] because he did not renew the 
request.  Hill, 773 N.W.2d at 257.  The Michigan Su-
preme Court reasoned that, when the trial court stated 
it would deny Hill’s request “at this time,” the trial 
court did not permanently foreclose Hill’s opportunity 
to raise the self-representation issue again after jury 
selection.  Id.  The Michigan Supreme Court then seem-
ingly faulted Hill for “never renew[ing] his untimely 
request.”  Id. 
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This rationale can be viewed only as a feeble at-
tempt to distinguish Faretta, where it appears that 
Faretta made his request for self-representation at 
least twice.  422 U.S. at 807.  The Michigan Supreme 
Court did not cite any case or rule requiring defendants 
to renew the request.  Michigan therefore cannot credi-
bly claim that this is an adequate and independent state 
ground barring federal review of Hill’s claim. 

Additionally, this asserted rationale is not even 
remotely credible given the trial court’s dismissive 
comments when Hill made his self-representation re-
quest.  The trial court told Hill his request was “not go-
ing to be helpful,” “[t]here [had been] no early indica-
tion of this,” the court was “ready to proceed with the 
trial at this time,” the court had no time “to inform 
[Hill] and have him prepared for following the rules of 
asking questions and rules of evidence,” and “at this 
point it’s not going to work.”  (R. 7-7, Trial Tr. 9/10/07, 
PageID #155-56.)  There is absolutely nothing in these 
remarks that would have suggested to Hill that the tri-
al court would be more amenable to considering his re-
quest after jury selection.  On the contrary, everything 
about these comments informed Hill that the trial court 
was summarily denying his request because he had not 
made it earlier.  If, as the trial court claimed, Hill’s re-
quest was untimely when he made it before jury selec-
tion, the request was not magically going to become 
any timelier if Hill repeated it after jury selection.  Nor 
would the request be any less “disruptive” following 
jury selection.  Thus, even assuming AEDPA deference 
applies, it is unreasonable to require a defendant to 
raise the issue again after the court has made it clear 
that the court would be hostile to that motion and un-
likely to grant it. 
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Accordingly, the Michigan Supreme Court’s con-
trary conclusion is “so lacking in justification that there 
was an error well understood and comprehended in ex-
isting law beyond any possibility for fair minded disa-
greement.”  Richter, 562 U.S. at 103. 

[34] 

3. Untimeliness 

Finally, the majority concludes that timeliness is 
the crucial factor in this case and that the Michigan Su-
preme Court’s reliance on the timing of Hill’s request is 
not an unreasonable application of Faretta because the 
Faretta inquiry into whether a defendant’s assertion of 
the right to self-representation is voluntary and intelli-
gent is unnecessary where the request is untimely.  
But, Hill’s argument is not and never has been that 
courts apply Faretta unreasonably if they enforce an 
existing state rule that defendants must assert their 
right to represent themselves before trial.  See Appel-
lant Br. at 2; Appellant Reply Br. at 3-4; Supp. Appel-
lant Br. at 10.  Rather, Hill argues that Michigan had no 
such rules, and absent such rules the trial court was re-
quired to ask him questions to determine whether he 
voluntarily and intelligently waived his right to coun-
sel, whether he was competent, whether he could follow 
the court’s rules, and, if the court was concerned about 
timing, why his request came at that time.  Appellant 
Reply Br. at 3-4. 

The crux of the case is this:  the majority and the 
Michigan Supreme Court excuse the trial court’s failure 
to make any Faretta inquiry at all on the basis of Hill’s 
alleged failure to make a timely request; this can only 
be understood as a procedural ruling.  I conclude that 
although Faretta and the cases that followed impliedly 
allow both the imposition of independent and adequate 
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procedural requirements, which Michigan did not im-
pose, and also permit a trial court’s consideration of the 
timeliness of the request and the defendant’s purpose 
in making the request as part of the matrix in making 
the Faretta inquiry, it is an unreasonable application of 
Faretta and its progeny to conclude that a trial court 
can dismiss a defendant’s self-representation request 
without any meaningful inquiry where the request is 
not barred by an adequate and independent state pro-
cedural rule.  Simply stated, a state rule that a defend-
ant must make his request by a certain time is a proce-
dural requirement, not part of the substance of the 
right to self-representation.  This is because a timeli-
ness inquiry is not a part of Faretta’s holding; it can be 
an independent and adequate state ground for denying 
relief,10 but not one on which Michigan can rely on the 
facts of this case. 

[35] Michigan argues that the holding of Faretta is 
that a defendant has the right to proceed without coun-
sel when he voluntarily and intelligently elects to do so 
in a timely manner.  Supp. Appellee Br. at 12.  Michigan 
bases its argument on the Supreme Court’s references 
to the timing of Faretta’s requests to represent himself 
and the Court’s conclusion that “under these circum-
stances, … the California courts deprived him of his 
constitutional right to conduct his own defense.”  Id. 
(quoting Faretta, 422 U.S. at 835).  The majority, as 
previously discussed, seizes on these three words. 

But, as also previously discussed, the Supreme 
Court’s holding in Faretta does not promulgate a time-
liness requirement.  And why would it?  States are free 
                                                 

10 As amicus, Garry Jones argues that the timeliness re-
quirement is a procedural issue governed by state law.  Jones 
Amicus Br. at 3-6.  I agree. 
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to impose various procedural and timing requirements 
on the assertion of constitutional rights.  See Ford v. 
Georgia, 498 U.S. 411, 423 (1991).  There is nothing in 
the Supreme Court’s holdings regarding the substan-
tive right to self-representation that implies that time-
liness is a mandatory requirement.  In Martinez, the 
Court made the truly unremarkable observation that 
“the right to self-representation is not absolute.”  528 
U.S. at 161.  Most rights are not.11  The Martinez Court 
simply reiterated that a defendant must waive his right 
to counsel voluntarily and intelligently.  Id. at 161-62.  
The Court further noted “most courts require him to do 
so in a timely manner.”  Id. at 162.  But the Court never 
said that timeliness was an essential element of the 
right to self-representation.  See id. at 161-62.  Indeed, 
the Court’s passing statement confirms a well-
established rule that “looking to local rules for the law 
governing the timeliness of a constitutional claim” is 
appropriate.  Ford, 498 U.S. at 423.  More importantly, 
nothing in Martinez alters a trial court’s duty to deter-
mine whether a defendant waives his right to counsel 
voluntarily and intelligently.  Accordingly, state courts 
are free to fashion procedural requirements that de-
fendants assert their right to counsel at a certain time 
provided those rules strike the appropriate balance 
with the defendant’s autonomy and liberty interest in a 

                                                 
11 See, e.g., District of Columbia v. Heller, 554 U.S. 570, 636 

(2008) (the right to own a handgun); United States v. Gonzalez-
Lopez, 548 U.S. 140, 151-52 (2006) (the right to counsel of choice); 
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 869 (1992) 
(the right to terminate a pregnancy); Wheat v. United States, 486 
U.S. 153, 159-60 (1988) (the right to appointed counsel of choice); 
Rock v. Arkansas, 483 U.S. 44, 55 (1987) (a criminal defendant’s 
right to present evidence); Waller v. Georgia, 467 U.S. 39, 45 (1984) 
(the right to a public trial). 
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fair defense.  See Law Professor Amicus Br. at 7-9; 
Martinez, 528 U.S. at 161-62.  And states may enforce 
those rules as long as they meet the standards for ade-
quate and independent state procedural grounds. 

[36] The Michigan Supreme Court held that Hill’s 
claim was barred by procedure, ignoring the substan-
tive question of whether the trial court violated the 
Sixth Amendment by failing to conduct a Faretta in-
quiry.  Whether that procedural timing requirement 
bars this court’s review12 turns on whether Michigan’s 
timeliness rule met the standard for adequate and in-
dependent state grounds.  See Harris v. Reed, 489 U.S. 
255, 262-63 (1989).  A state procedural rule is adequate 
and independent if it meets two requirements.  First, 
the state procedural rule must provide defendants with 
an adequate opportunity to exercise the federal right.  
See Lee v. Kemna, 534 U.S. 362, 376 (2002) (citing Davis 
v. Wechsler, 263 U.S. 22, 24 (1923) (Holmes, J.) (“What-
ever springes the State may set for those who are en-
deavoring to assert rights that the State confers, the 
assertion of Federal rights, when plainly and reasona-
bly made, is not to be defeated under the name of local 
practice.”)).  Second, the state’s procedural rule must 
be “firmly established and regularly followed.”  Id. 
(quoting James v. Kentucky, 466 U.S. 341, 348 (1984) 
(internal citation omitted)). 

                                                 
12 Federal courts do not have jurisdiction to review state 

court adjudications of federal constitutional questions if the state 
court’s decision “rests on a state law ground that is independent of 
the federal question and adequate to support the judgment.”  
Coleman v. Thompson, 501 U.S. 722, 729 (1991).  A habeas peti-
tioner can overcome a valid procedural bar if he can show “cause” 
and “prejudice.”  Wainwright v. Sykes, 433 U.S. 72, 87 (1977). 
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Procedural rules are matters of state law.  But 
states cannot use a timeliness rule to dispose of a de-
fendant’s claim unless the state has “timely exercise[d] 
… the local power to set procedure.”  Ford, 498 U.S. at 
423.  In Ford, the Georgia Supreme Court held that a 
defendant’s Batson13 claim was untimely because he did 
not raise the issue in the period between the selection 
of the jurors and the administration of their oaths.  498 
U.S. at 422-23.  But at the time of the defendant’s trial, 
Georgia law permitted defendants to challenge a prose-
cutor’s use of peremptory challenges even after the ju-
ry had been sworn.  Id.  The Supreme Court granted 
certiorari to determine whether the timeliness re-
quirement that the Georgia Supreme Court enforced 
was an adequate and independent state ground.  Id. at 
418.  The United States Supreme Court noted that 
“[t]he appropriateness in general of looking to local 
rules for the law governing the timeliness of a constitu-
tional claim is … clear.”  Id. at 423.  It remarked that 
Batson had “imposed no new procedural rules and de-
clined either to formulate particular procedures to be 
followed upon a defendant’s timely objection to a prose-
cutor’s challenges, or to decide when an [37] objection 
must be made to be timely.”  Id. at 423 (quoting Batson, 
476 U.S. at 99-100).  Instead, the Court allowed state 
and lower federal courts to fashion proper deadlines 
and procedures to implement Batson.  Id.  Neverthe-
less, the Court held that the Georgia Supreme Court 
erred by holding that the defendant’s claim was proce-
durally barred because it “appl[ied] a rule unannounced 
at the time of the [defendant’s] trial,” and therefore the 
procedural rule was an inadequate procedural bar.  Id. 
at 424. 

                                                 
13 Batson v. Kentucky, 476 U.S. 79 (1986). 
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The same is true with respect to the timeliness re-
quirement that the trial court enforced in Hill’s case.  
At the time of Hill’s trial, Michigan did not have a rule 
establishing that a defendant may not assert his right 
to self-representation on the day of the trial.  Michigan 
has not cited any state court rules or caselaw to show 
that defendants must assert their right to self-
representation before the day of trial.  To the contrary, 
a review of Michigan’s caselaw at the time of Hill’s trial 
reveals that Michigan had a different rule in place:  re-
quests to proceed to trial pro se on the day of trial are 
not untimely per se.  See Anderson, 247 N.W.2d at 859 
(holding that the trial court violated the defendant’s 
right to self-representation when it denied the defend-
ant’s request to continue without counsel on the day of 
trial, after the attorneys had begun voir dire).  Hill’s 
expectation was that a request to proceed to trial pro 
se before the court empaneled a jury was timely.  Fur-
ther, Michigan cannot reasonably bar review of a con-
stitutional claim if it has not “exercise[d] [its] local 
power to set procedure” in a timely fashion.  Ford, 498 
U.S. at 423.  Thus, the timeliness requirement that the 
Michigan Supreme Court applied in Hill’s case was not 
an adequate and independent state ground to warrant 
dismissal of his claim.  And it is “clearly established 
Federal law, as determined by the Supreme Court” 
that states may not enforce a procedural bar by invok-
ing an unannounced rule.  Id. at 424. 

The majority objects to discussion of this issue, as-
serting that it “addresses an argument not raised by 
Hill, but raised only in an amicus brief” that “is not 
simply a variation on the claim at issue” but “poses an 
entirely new challenge never before raised in the par-
ties’ briefing or in any court ruling,” and which “has 
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been effectively forfeited by Hill.”  Maj. Op. at 11 n.2.  
However, Hill argues: 

[I]f a state required (by statute, case law, etc.) 
that any Faretta request be made by a certain 
deadline, or if in a particular case a court had 
entered an order to the same effect, then the 
court likely could deny a request solely because 
it was made [38] after that deadline (certainly 
absent a good excuse for the delay).  That is be-
cause the government has a valid interest in 
ensuring compliance with its statutes, court or-
ders, etc.  See Faretta, 422 U.S. at 834 n.46 
(noting that the right of self-representation is 
not “a license not to comply with the relevant 
rules of procedural and substantive law”).  But 
here there was no formal deadline, i.e., no pre-
existing rule, order, etc., requiring Hill to make 
his request earlier than he did.15 

_________________ 
15 To the contrary, as noted the Michigan Supreme 

Court had long refused to adopt a categorical before-trial 
deadline for making Faretta requests.  See … [Hill, 773 
N.W.2d at 258 & n.4 (Kelly, C.J. dissenting) (collecting 
cases)]. 

Supp. Appellant’s Br. at 10. 

Hill may not have used magic words to the majori-
ty’s liking, but the gist of the quoted argument is clear:  
Faretta allows a state to impose timing constraints on 
the assertion of the right to self-representation, but 
Michigan has not done so.  This is hardly a forfeiture of 
the issue.  There was no procedural default and in the 
absence of such a procedural default, Faretta and the 
cases that followed require trial courts to meaningfully 



55a 

 

address the substance of a defendant’s self-
representation request. 

Accordingly, all of the reasons the Michigan Su-
preme Court provided for upholding the trial court’s 
denial of Hill’s right to self-representation fail.  The tri-
al court deprived Hill of his Sixth Amendment right to 
self-representation. 

V. 

Based on the foregoing, I would find that the Mich-
igan trial court violated Hill’s constitutional right to 
self-representation by failing to inquire into whether 
Hill was choosing to waive his right to counsel intelli-
gently and voluntarily.  The Michigan Supreme Court’s 
decision to affirm Hill’s conviction, despite this clear 
violation, rested solely on procedural grounds that are 
neither supported by Michigan law nor entitled to def-
erence under the Antiterrorism and Effective Death 
Penalty Act.  Accordingly, I would REVERSE the dis-
trict court’s denial of a writ of habeas corpus. 
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APPENDIX B 

MICHIGAN SUPREME COURT 

 
SC:  138691 

COA:  281375 
Wayne CC:  07-011713-01 

 
October 16, 2009 

 

PEOPLE OF THE STATE OF MICHIGAN, 
Plaintiff-Appellee, 

v. 

THOMAS HILL, 
Defendant-Appellant. 

 

On order of the Court, the application for leave to 
appeal the March 3, 2009 judgment of the Court of Ap-
peals is considered and, pursuant to MCR 7.302(H)(l), in 
lieu of granting leave to appeal, we AFFIRM that part 
of the judgment of the Court of Appeals that held that 
the defendant’s constitutional right to self-
representation was not violated, but for a reason other 
than that stated by the Court of Appeals.  In reaching 
this conclusion, the Court of Appeals ruled that because 
the defendant’s request was made solely through coun-
sel and the record does not provide a basis for conclud-
ing that his request was knowingly and intelligently 
made, reversal was not warranted.  The Court of Ap-
peals erred in doing so, because our case law does not 
require that the defendant must personally assert his 
constitutional right to self-representation pursuant to 
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Const 1963, art 1, § 13 and MCL 763.1 before the re-
quest is valid.  Moreover, if the Wayne Circuit Court 
had complied with the requirements of People v Ander-
son, 398 Mich 361 (1976), and MCR 6.005(D), a review-
ing court could evaluate whether the defendant’s re-
quest was knowingly, intelligently, and voluntarily 
made.  Accordingly, we VACATE that part of the 
Court of Appeals analysis.  We note, however, that the 
ruling of the Wayne Circuit Court denying the request 
for self-representation “at this time” did not deny the 
defendant his constitutional right to self-representation 
where the defendant’s request was not timely and 
granting the request at that moment would have dis-
rupted, unduly inconvenienced, and burdened the ad-
ministration of the court’s business.  People v Russell, 
471 Mich 182, 190 (2004).  The trial court also did not 
foreclose the defendant’s opportunity to raise the self-
representation issue again after jury selection.  The 
record reflects, however, that the defendant never re-
newed his untimely request.  For this reason, we agree 
with the Court of Appeals that the defendant’s consti-
tutional right to self-representation was not violated.  
In all other respects, leave to appeal is DENIED, be-
cause we are not persuaded that the remaining ques-
tions presented should be reviewed by this Court. 

KELLY, C.J. (dissenting). 

I concur in the order to the extent that it vacates 
the Court of Appeals majority’s erroneous analysis of 
the issue concerning the right to self-representation.  I 
respectfully dissent, however, from the decision to af-
firm the Court of Appeals judgment.  I would peremp-
torily reverse defendant’s conviction. 

I agree with dissenting Judge Jansen that reversal 
is required here because the trial court “made no in-
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quiry into defendant’s assertion of the right to self-
representation.”1  The trial court’s failure to do so con-
travenes this Court’s decision in People v Anderson.2 

In Anderson, we explicitly rejected a strict rule 
that would preclude assertion of a defendant’s right to 
proceed without counsel if the request is not made be-
fore the trial begins.3  Subsequent cases repeatedly re-
affirmed Anderson’s rejection of a timeliness require-
ment on requests for self-representation.4  Moreover, 
many courts have held that a self-representation re-
quest is generally timely if made before the jury is em-
paneled.5  Here, defendant’s request was made before 
the jury was empaneled.  Consequently, contrary to the 
majority, I would conclude that defendant’s request 
was timely. 

Moreover, I would not excuse the failure to inquire 
into defendant’s request by simply observing that the 
request “would disrupt, unduly inconvenience, and 
burden the court and the administration of the court’s 
business.”6  I recognize that defendant’s request came 
on the morning of trial and therefore had significant po-
tential to unduly inconvenience the trial court.  Howev-

                                                 
1 People v Hill, 282 Mich App 538, 554 (2009) (Jansen, P.J., 

dissenting) (emphasis in original). 
2 People v Anderson, 398 Mich 361 (1976). 
3 Id. at 368. 
4 People v Dennany, 445 Mich 412, 432 n 12 (1994); People v 

Rice, 231 Mich App 126, 136 (1998), reversed on other grounds by 
People v Rice, 459 Mich 899 (1998). 

5 E.g., United States v Young, 287 F3d 1352, 1353 (CA 11, 
2002). 

6 People v Russell, 471 Mich 182, 190 (2004). 
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er, I agree with Judge Jansen that, even if the request 
were untimely, the trial court would not be excused 
from giving it at least minimal consideration.7  The trial 
court in this case summarily denied defendant’s request 
without any such inquiry or consideration. 

In People v Russell, we emphasized the mandatory 
nature of the trial court’s duty to inquire into a defend-
ant’s request for self-representation.8  The absence of 
any inquiry here compels me to conclude that the trial 
court’s failure to consider defendant’s request was 
equivalent to a wrongful denial of defendant’s right to 
represent himself. 

Nor is affirmance warranted because of defendant’s 
failure to raise the self-representation issue again later.  
Anderson requires an “unequivocal” request to proceed 
pro se.  It does not require repeated requests.  Here, 
defense counsel told the trial court that “Mr. Hill has 
informed me that he would like to ask the court to rep-
resent himself in pro per.”  This statement constituted 
an unequivocal request for self-representation. 

                                                 
7 Hill, 282 Mich App at 555-556 (Jansen, P.J., dissenting), cit-

ing Tennis v State, 997 So 2d 375,379 (Fla, 2008); Gladden v State, 
110 P3d 1006, 1010 (Alas App, 2005); State v Brown, 342 Md 404, 
414 (1996); People v Windham, 19 Cal 3d 121, 128 (1977); Rodri-
guez v State, 982 So 2d 1272, 1274 (Fla App, 2008); State v Weiss, 92 
Ohio App 3d 681, 685 (1993). 

8 Russell, 471 Mich at 190 (“Upon a defendant’s initial re-
quest to proceed pro se, a court must determine that (1) the de-
fendant’s request is unequivocal, (2) the defendant is asserting his 
right knowingly, intelligently, and voluntarily through a colloquy 
advising the defendant of the dangers and disadvantages of self-
representation, and (3) the defendant’s self-representation will not 
disrupt, unduly inconvenience, and burden the court and the ad-
ministration of the court’s business.”) (emphasis added). 



61a 

 

Moreover, although the majority makes much of 
the trial court’s language in denying defendant’s re-
quest “at this time,” that denial occurred the morning 
of the trial.  On what basis might the defendant con-
clude that a subsequent request, made during the trial, 
would be more likely to succeed? 

I respectfully dissent and would reverse the judg-
ment of the Court of Appeals. 
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APPENDIX C 

STATE OF MICHIGAN 
THIRD JUDICIAL CIRCUIT COURT— 

WAYNE COUNTY 

 
Circuit Court No. 07-11713 

 
September 10, 2007 

 

PEOPLE OF THE STATE OF MICHIGAN 

v. 

THOMAS HILL, 
Defendant. 

 

JURY TRIAL∗ 

* * * 

The Clerk:  This is case number 07-11713, People 
versus Thomas Hill.  Here today for a trial. 

Mr. Haywood:  Good morning.  Ron Haywood for 
the People. 

Mr. Selburn:  Good morning. Brian Selburn on be-
half of Mr. Hill. 

The Court:  All right.  Counsel, this is the date set 
for jury trial.  We are ready to proceed and have a jury 
on their way up. 

                                                 
[∗ The original transcript appears in all capital letters.] 
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Are there any issues, motions in limine, any issues 
that you need to address before the jury enters the 
courtroom? 

Mr. Haywood:  No, your honor. 

Mr. Selburn:  Not at this time, your honor, no. 

The Court:  We will then be beginning in a very 
short time.  If you could just remain, I believe the jury 
is on their way up to the courtroom. 

Mr. Selburn:  Your Honor how does your Honor 
handle voir dire?  Would you like us to approach? 

The Court:  The Court handles voir dire unless 
there is a request made prior to handle voir dire. 

If you have any questions that you would like 
asked, you may submit them to the Court very briefly, 
but I will take any questions, suggestions in writing 
presented to the Court. 

Your client wishes to talk to you. 

(brief recess) 

The Clerk:  Back on the record in People versus 
Thomas Hill. 

Mr. Haywood:  Ron Haywood for the People. 

Mr. Selburn:  Brian Selburn on behalf of Mr. Hill. 

Your Honor, a now issue just arose.  Mr. Hill has 
informed me that he would like to ask the Court to rep-
resent himself in pro per. 

The Court:  No.  The Court is not going to allow 
that, especially at the last minute.  Also, it’s not going 
to be helpful.  There is no early indication of this.  We 
are ready to proceed with the trial at this time.  To be 
prepared for that, and to inform the defendant and 



65a 

 

have him prepared for following the rules of asking 
questions and rules of evidence, the Court is going to 
have to do that during the trial.  So at this point it’s not 
going to work. 

You may consult with your attorney.  We are going 
to have you sitting right next to him.  If you would like 
paper and pen to tell him what you would like, how you 
would like things, you can do that. 

We expect and want you to have all the participa-
tion you want.  We also want you to have a legal repre-
sentative to follow the rules of the courtroom.  So at 
this time it is denied. 

* * * 
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APPENDIX D 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

U.S. Const. amend. VI 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 

28 U.S.C. §2254(d) 

An application for a writ of habeas corpus on behalf 
of a person in custody pursuant to the judgment of a 
State court shall not be granted with respect to any 
claim that was adjudicated on the merits in State court 
proceedings unless the adjudication of the claim— 

(1) resulted in a decision that was contrary to, 
or involved an unreasonable application of, clearly 
established Federal law, as determined by the Su-
preme Court of the United States; or 

(2) resulted in a decision that was based on an 
unreasonable determination of the facts in light of 
the evidence presented in the State court proceed-
ing. 


